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THE LATE Mr. B. SITARAMA RAO. 


It is with deep regret that we have to record the passing away of Mr. B. Sita- 
rama Rao, a senior advocate of our Court who has been intimately connected with 
the Madras Law Journal for over 20 years and was its Editor from 1934 to 1938. 


In his death the Bar loses one of its best and most upright members who had 
all through his professional career not only maintained the best traditions of the 
Bar but earned the love of the juniors, the esteem and regard of all his contem- 
poraries and the approbation of the Judges. Itis no mean achievement. Though 
not spectacular or dramatic in his advocacy, he was always thorough in the pre- 
paration of his cases and had an but nevertheless firm way of presenting his 
arguments in Court. He earned on popularity and had steadily built up a most 
lucrative practice which as the Advocate-General remarked ‘knew no linguistic 
bounds.’ His thorough knowledge of law, his mastery of the voluminous case-law 
and above all his tact and unruffled equanimity in Court earned for him the 
and respect of Practitioners and Judges alike. For the juniors in the Profession, of all. 
the seniors he was the most easily accessible and his treatment of them was almost 
ideal. He neither harassed them nor made them feel small but always made them 
feel at home with him and with a kindly smile encouraged and helped them with 
suggestions and practical advice. 


With all the qualifications he possessed, official recognition was rather sur- 
risingly slow in coming to him. But the Bar showed its ee at of the man 
by electing him repeatedly as a member of the Bar Council of which he was a 
Vice-President for successive terms. He was also for some time the elected 
secretary and President of the Madras Advocates’ Association. 


To the Madras Law Journal, his death is a distinct loss. He was associated 
with it in various capacities and was always unsparing in his efforts to maintain 
the highest standard of efficiency. Even in the midst of heavy professional work 
he was always ready and willing to attend to the needs of the Journal whenever 
required. We owe him a deep debt of gratitude for the many services rendered 
which had really helped the Journal to attain its present position. 


An unostentatious and benevolent gentleman who always had a kindly smile 
efor every one who came in contact with him, his presence would be sorely 
missed by the members of the Bar for a long time to come. 
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Reference made by the Advocate-General on 21st July, 1947, before the Chief Justice, 
Patanjdli Sastri and Govindarajachari, FF. 

It is with a profound sense of sorrow that I have to communicate to your Lord- 
ships, the sad news of the death of one of our most beloved and respected members - 
of the Bar, Mr. B. Sitarama Rao, which occurred on Wednesday last at his native 
village, Buntwal, near Mangalore. Few people knew that he was even ill and the 
news of his death has therefore come as a great shock to the members of the Bar. 


There is not the slightest exaggeration in the statement that his death is a 
distinct loss to the Profession. He was held in the highest regard and esteem by 
every judge before whom he appeared—and that not without good reason. His 
learning was great, his knowledge of case-law profound and his advocacy soft and 
persuasive. He did not easily yield a point though he never appeared to be 
dogmatic; his manners were affable and pleasant and more than anything else 
he could always be trusted for scrupulous accuracy in his statement of facts. He was 
one of the few at the Bar who, though had fought many a good duel, left no foe 
and that was in a large measure due to his inoffensive and courteous disposition. 
He possessed a serene and unruffied temper which nothing could disturb and seldom 
is he known to have uttered a harsh word in Court or outside. Throughout he 
maintained the best traditions of the Bar and was never guilty of the least deviation 
from Profession, honour or rectitude. His career is a rare combination of ability 
and integrity. He was very unassuming and unostentatious—almost to the point of 
shyness. 


Born in 1881 he graduated from St. Aloysius College, Mangalore, in 1900 
taking a first class. He took his law degree in 1903, apprenticed himself to the 
late Mr. Justice Sundara Iyer and became an advocate of this Court in 1904. By 
sheer ability, industry and adherence to principle, he soon made his mark in the 
Profession and his expanding practice knew no linguistic bounds. Official recog- 
nition of his position at the Bar came rather late in life and he was Government 
Pleader for a brief spell from 1938 to 1941. He was a member of the Hindu Religious 
Endowments Committee in the year 1942. He was a member and Vice-President 
of the Bar Council for successive terms. He was an Examiner in law and was 
Chairman of the Board of Studies in Canarese. He was the Secretary and President 
of the Advocates’ Association. He was for a good many years associated with the 
Madras Law Journal and in later years he was the Editor in charge. He endeared 
himself to every one he came into touch in the various roles. 


A strong inclination to retire from active practice at the Bar came over him 
about a year ago and he began slowly cutting down his work. He became ill 
in December 1946 with high blood pressure ; and after the summer holidays he 
did not come back from his village. We were all expecting to see him back in 
Madras restored to health and we were in fact told that he was regaining health 
but as Providence willed it, he passed away on the night of the 16th instant. Our 
prayers go out to the Divine Being that his Soul may rest in peace. His son and 
son-in-law are members of this Bar to cherish his memories and continue his traditions. 


On behalf of the Bench the Chief Justice in associating himself with the sentiments 
expressed by the Advocate-General observed : 


“ They had heard with the deepest regret of the sad loss occasioned by the 
death of Mr. B. Sitarama Rao. Throughout his long career at the Bar, extending 
over 43 years, he endeared himself to every one. Every advocate who sought his 
aid received assistance from him by way of advice. So far as the Bench was 
concerned, they always welcomed his appearance in Court knowing that they 
would receive from him the greatest possible assistance. He was a gentleman 
of very great ability, culture and learning and possessed unique and profound 
knowledge of law.” 
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THE ista OF AUGUST. 


The 15th of August is a momentous day for India. It is the 
day of the dawn of freedom for the sons and daughters of the land. 
Greater would have been the joy of the millions if this new freedom. 
had not been coupled with the partition of the country which had 
for so long remained as one integral unit. The New Dominions 
of India and Pakistan come into existence on that date and will 
function in their respective areas with all the mghts conferred on 
them by the Indian Independence Act of 1947. 


The achievement of independence in the manner in which it 
has been achieved by us is something remarkable and unique, 
nay, without a parallel in the History of Nations. The national 
heroic struggle, almost, if not wholly, non-violent, has made the 
strongest of the Imperialistic powers yield without one blow the 
Empire which it had so laboriously and patiently built and cherished 
during a century and half. ‘Though the British had never in the 
past been really willing to shed their power and had been clinging 
tenaciously to their Empire, yet their final act in surrendering their 
Empire with such rapidity and speed has to be commended. 


Now that freedom has been achieved there arises the huge and 
almost Herculean task of utilising that freedom for the benefit of 
the country . It is here that India is on its test. The status which 
she is to occupy in the International world and the respect which 
she is to receive at the hands of the other nations will depend entirely 
on how she functions as an Independent State. ‘The primary duty 


« is that of framing a constitution for the country. The constitution 


has to be one such as to capture the imagination of the enlightened 
world and stand forth as a beaconlight to the future independent 
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states. Whatever might be said about the other parts of the consti- 
tution, so far as the judiciary is concerned there could be no two 
opinions that it must be a purely independent body, not susceptible 
to the fluctuations of party politics. A thoroughly independent, 
honest, upright and efficient judiciary is the best safeguard that a 
citizen could have in any form of Government. 


At this juncture it is the obvious duty of all Indian States to come 
into one of the two Unions. It would be an anachronism to rely 
upon theories of independence and seek to remain out of the Unions. 
The matter is no doubt beset with difficulties but the easiest and the 
best solution would be for them to find their places in the one Union 
or the other. 


May we not hope that the India which has been split up would 
not long remain so separated ? Given the mutual goodwill and time 
both the Dominions would, we hope, merge into a bigger and more 
powerful one. 
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CELEBRATION OF THE INDEPENDENCE DAY BY THE MADRAS 
ADVOCATES’ ASSOCIATION. 


The members of the Madras Advocates’ Association met in their rooms in 
the High Court at 8 a.m. on the 15th of August, 1947, to celebrate the Inde- 
pendence Day. The attendance was remarkably large, in spite of the short 
notice and the varied engagements of the members in connection with the 
National Celebration throughout the city. The function began with prayers and 
recitation of National Songs. This was followed by all standing in silence in 
memory of all those who suffered in the National struggle for om. The 
President in bringing the function to a close after hoisting the National Flag 
said : 


FRIENDS, 


We have assembled here to celebrate the birth of a new yuga in a subdued and 
sombre atmosphere and in a prayerful spirit. It is unique as it marks the transition 
from a police state under an alien rule to a social service state of our own. Our first 
| and foremost duty on a solemn occasion like this is to pay our homage, to acknowledge 
with gratitude our great debt to all those known and unknown warriors who fought 
and died for the noble cause of the country’s freedom. In this century old struggle, 
of that galaxy of great men, Dadabhoy Naoroji holds primacy, Lokamanya Bala- 
gangadhar Tilak and Gopalakrishna Gokhale occupy a very large space, and last 
‘but not least comes that great warrior-statesman Netaji Subash Chandra Bose. 
He laid down his life fighting the country’s cause and what is more, a fact not much 
noticed, he managed by his tact and sagacity to prevent a holocaust by the Japanese 
indulging in the indiscriminate killing of innocent persons, an act glorified alike 
by the victor and the vanquished. Of those living Mahatma Gandhi and Pandit 
Jawaharlal Nehru are ane the foremost of the master-builders. Bapuji has 
spiritualised politics and lifted it into a high plane ; Panditji has been able—and 
so far ene A ea leaven international politics with the peculiarly Indian way 
of life and philosophy. For otherwise it is not possible to understand the respect 
and attention which is being given to the voice of India in the International 
‘Councils and to its place of honour on the map of Global politics. 


The occasion, though one for rejoicing, calls for a searching of the hearts 
and a resoive to dedicate all our energies, our talents, for the building up of a New 
India in order that she may fulfil the mission of helping the establishment of peace 
and good-will among the distracted peoples of the world. In her glorious past, 
she absorbed and assimilated into her culture the best of what other peoples could 
give and in her turn she extended her Domains beyond her frontiers and into the 
‘steven seas by offering her cultural and spiritual treasures. Her conquests were, 
as even now can be witnessed in the monuments of stone, in the field of spiritual 
wisdom and culture. May she regain her lost position in the comity of nations 
and be a powerful instrument for the rediscovery of Christ for the Christians, Buddha 
for the Buddhists, for the living up to the teachings of Bhagavan Sree Krishna for 

ethe Hindus and so on and fe thie spread of the new religion of humanism in a non- 
violent way among the peoples of that great Soviet Union and of-their way of thinking. 
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I take this opportunity of emphasising one ct, viz., that the declaration 
of Independence is but the outward expression of the end of century old tradition 
of slavery and snobbery and if we are to maintain it in all its significance and plenitude, 
one and all of us, high and low, have to cultivate qualities of discipline, high integrity, 
tolerance and valour in the fulfilment of the great tasks that lie ahead of us. Every 
son and daughter of India can make his or her contribution to the building up of 
this mighty edifice. Of those of us who have and who hold power, these qualities 
are expected to be brought into play in a larger measure, otherwise it looks as if they 
will be faced with the serious peril of being engulfed in the rapidly developing 
forces of a revolutionary type. Power politics and communalism have to be shed 
and they have to be revitalised with the higher values of life. Those who have 
enjoyed till now privileges as the chosen people of God can easily decide not to 
hanker after the flesh pots of office, so long as the public services are considered 
primarily in terms of profit. 


We, lawyers, have to play our part in the shape of things to come—I mean—in 
the larger sphere of replacing the present system of legal justice, the hybrid product 
of the union of an alien system of law with our own, of simplifying procedure 
and limitation and remodelling the Laws of Evidence so as to secure greater regard 
for truth and diminish the scope for perjury by a system which promotes social 
justice with speed. We have to give case-law its due place and dethrone it from 
its present position of mastery to a more humble role. All this will be done in 
the near future. I take this opportunity of placing on record our grateful appre- 
ciation of the great services rendered by our distinguished friend Alladi Krishna- 
swamiah Garu and this Association is justly proud of him. 


Now comes the hoisting of the National Flag, the purpose for which we have 
met here. 


This flag is the symbol of our cultural heritage, the signpost giving direction 
to the great future that is in store for us and the embodiment of the honour of every: 
Indian, particularly of our women, for the protection of which we will not hesitate . 
to offer our lives. May the All-merciful vouchsafe to us faith and hope, charity 
and wisdom in abundant measure and guide us to walk along the path of righteous- 
ness. I shall close this with the Upanishad saying : 


Saal Al AAA 
angi at sail aaa 
TAN AJ way | 
From unreal lead me to the real. From darkness lead me to light. From 


death lead me to Immortality. 
Om Santi, Santi, Santi, Jai Hind. 


SUMMARY OF ENGLISH CASES. 


WHITTAL v. Kirsy, (1947) 1 K.B. 194. 


Road Traffic Act—Charge of driving motor car under influence of drink—Conviction— 
“ Special reasons” for not disqualifying driver for holding driving licence—Proper test. ` 

A person convicted of driving a motor car when under the influence of drink 
is liable to be disqualified for holding a licence for a certain period unless for special 
reasons thé Court thinks fit to order otherwise. ““A special reason ” is one which 
is special to the facts which constitute the offence. Itisa mitigating or extenuating 
circumstance not amounting in law to a defence to the charge, yet directly connected: 
with the commission of the offence, and one which the Court ought properly to take? 
into consideration when imposing punishment. A circumstance peculiar to the 
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offender as distinguished from the offence is not a “special reason” within the excep- ` 
tion. The fact that the accused was a first offender or that his employmerft as a 
professional driver would be jeopardised by the suspension of the licence cannot 
amount to “special reasons’’ for not disqualifying him for holding the licence. 
It is open to the justices, if they see fit to mitigate the penalty (fine) because dis- 
qualification will follow, but there is nothing in the Act, to entitle them to substitute 
a more severe penalty as the price of refraining from disqualifying the offender. 


SUTTON v. BOOTLE CORPORATION, (1947) 1 K.B.D. 359 (G.A.). 

Tori—Public playground—Children coming to play in are licensees—Defect in swing 
causing injury to child playing on it—Liabulity of local authority maintaining the playground. 

The general relationship of children coming to play on a children’s playground 
by the public invitation of the local authority maintaining the playground is that of 
licensees. In the case of licensees liability attaches only if the occupier knows of 
the danger and fails to protect or warn. Where the occupier had no knowledge 
of any defect in a swing in which a child was injured while playing there is no 
liability. 


FABRI v. Morris, (1947) 1 AILE.R. 315 (K.B.D.). 

Highway—Wilful obstruction—Shop-keeper selling ice-cream through window of shop 
and refusing to sell within the shop though requested to do so—C'rowd collecting and obstruct- 
ing the highway—Liability of shop-keeper for wilful obstruction of highway. 

A shop-keeper had a machine inside her shop for making ice-cream, which 
she sold to persons on the street, not in her shop, but through the window. Customers 
collected on the pavement and that caused an obstruction of the highway. ‘The 
obstruction could have been avoided if the shop-keeper sold the ice-cream inside 
the shop premises and not through the window. The shop-keeper refused to keep 
open the doors and sell inside the shop when requested by the police to do so. 


Held, if a person is selling in the ordinary way from a shop, he cannot be held 
responsible because a queue forms in the street of people anxious to go into the 
shop and buy. As the obstruction in this case could have been avoided if the sales 
were made within the shop and the shop-keeper refused to do so when requested she 
was guilty of causing wilful obstruction to the highway. 


(1946) 2 All.E.R. 247, distinguished. 


SooHaxi v. Sas, (1947) 1 AILE.R. 344 (K.B.D.). 

Tort—Negligence—Lodger going out leaving fire burning in his room—Spark from fire 
setting fire to floor boards and spreading to adjoining room and damaging furntture—Lodger 
when liable—Res ipsa loquitur, if applicable. 


The plaintiff occupied a bed-sitting room on the second floor of the house 
belonging to defendants. He paid no rent but in return for the board and lodging 
which he got, he kept the books and acted as a business adviser to the defendants. 
His position in law as a lodger was that of a licensee. One afternoon he went 
out leaving a fire burning in hisroom. While he was out, a fire took place in the 
room the most probable cause of which was that a spark jumped from the fire 
and set fire to the floor boards and there was no evidence of negligence on the 
part of the plaintiff. The fire spread to the room next to the plaintiff’s room in 
which there was stored a lot of furniture which was for use in the defendant’s 
nursery school and caused considerable damage. In an action for debt with, 
counterclaim for damage caused by fire in the lodger’s room, - 

Held, that the plaintiff was not responsible for the damage caused by the fire 
in the absence of any evidence ofnegligence. Neither the rule in Rylands v. Fletcher 

dese H.L. 330, nor the doctrine of res ipsa loquitur applied, and the plaintiff was 
not liable. 
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BAXTER v. BAXTER, (1947) 1-AILE.R. 387 (C.A.). 


‘ Divorce—Husband acquiescing in wifes insistence on his using contraceptives—If car 
claim decree of nullity of marriage for “ wilful refusal of the wife to consummate ”— Malri- 
monial Causes Act (1937), section 7 (1) (a). 


A husband sought a decree of nullity of marriage on the ground that his marriage 
had never been consummated owing to the wilful refusal of his wife to consummate 
the marriage. It was the husband’s case that during the whole period of ten years 
they lived together, from the. very beginning of the married life, the wife wilfully 
refused to consummate the marriage in that she would never allow him to have 
intercourse with her unless he took the precaution of using a contraceptive sheath. 


Held, a refusal in which the petitioner had acquiesced does not establish that 
non-consummation is due to a wilful refusal by the respondent within the meaning 
of section 7 (1) (a) of the Matrimonial Causes Act (1937). 


Re Batt: HAND v. BALL, (1947) 1 ALLE.R. 458 (Ch.D.). 


Will—Bequest to “* dependants ’’—Bad for want of certainty—Meaning of “dependants.” 

The definition of the word “ dependants” in the Workmen’s Compensation 
Act, 1925, and Inheritance (Family Pensions) Act, 1938, are mutually exclusive 
and one cannot apply either of them as a suitable definition for the word “ depen- 
dants” in a will. There is not sufficient certainty about the word “ dependants ”” 
in a will to enable the Court to give effect to it. It may mean either “a person 
who to some extent depends on others for a provision of the ordinary necessaries 
of life” or “a person to some extent maintained by another.” A bequest to 
“ dependants ”? will therefore be void for uncertainty. 


Gippys v. HorsFALL, (1947) 1 ALLE.R. 460 (K.B.D.). 


Contract—Agreement to pay commission on introduction of bona fide person willing 
and capable of purchasing—Seller refusing to proceed with sale—Agent’s right to commission. 


Ifit is proved that a vendor agreed to pay a commission if the agent introduces 
somebody who is able, willing and prepared to buy the vendor’s house, it is not 
necessary that the person introduced by the agent should become the actual pur- 
chaser or enter into a binding contract to purchase to entitle the agent to earn his 
commission. 


DIPLOOK 8 ESTATE, Re, (1947) 1 AILE.R. 522 (Ch.D.). 


Wui—Bequest of residuary estate to charities found to be void for uncertainty—Right 
of persons legally entitled to the residuary estate to recover money paid by executors to the charities 
under a mistaken view that the bequest to the charities were valid—Such money—If can be 
followed or traced—Proper remedy. 


An action for money had and received is only available where the plaintiff 
has paid under a mistake of fact. It is not available where he had paid under a 
mistake of law. The action is based on an implied promise to pay. The rule 
that the mistake on which an action for money had and received must be a mistake 
of fact is of completely general application and in no way depends on the pre- 
existence in fact of a contract written or oral between the parties, 

Where executors had paid several sums to several beneficiaries under a mistaken 
belief that a gift for charitable or benevolent purposes was a valid charitable gift 
in English law, whereas in truth it is a gift which is in English law void for uncer- 
tainty, it is a payment under a mistake of law. A mistake as to the construction 
of the will (about the wording of which there is no dispute) is also a mistake of law. 
An action for money had and received will not lie to recover the money paid undere 
such mistake. The only remedy (where the recipient has not been constituted 
express trustees) open to the persons rightfully entitled to the residue against the 
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recipient is either to pursue a common: law claim for mioney -had and received im 
the name of the executor or administrator or to pursue in equity a claim andlogous 
to the common law action for money had and received in which it would be necessary 
to join the executor or administrator as plaintiff. In either case it would be necessary 
for the plaintiff to demonstrate that the money was paid under a mistake of fact 
and not a mistake of law, a mistake in construing a will being regarded for this 
purpose as a mistake of law. 


The common law right of following property depends in no degree on the exis- 
tence of any fiduciary relationship. But whenever the identity of the res ceased. 
the remedy of following was gone. In the case of money, whenever money, the res, 
is mixed with other money the aunt) of the res is gone and the right to follow 
is at an end. Then equity gave a further remedy of a “right to trace”. (Nature 
and extent of the right of tracing elaborately discussed). 


CHRISTIE AND ANOTHER V. LEACHINSKY, (1947) 1 All.E.R. 567 (H.L.). 


Tort—Arrest without warrant—Proper procedure—Duty to inform person arrested of 
the charges against him—Liabiltty of person arresting for false imprisonment—P rinciples. ` 


(1) Ifa policeman arrests without warrant on reasonable suspicion of felony, 
or of other crime of a sort which does not require a warrant, he must in ordinary 
circumstances inform the person arrested of the true ground of arrest. He is not 
entitled to keep the reason to himself or to give a reason which is not the true reason. 


(2) Ifthe citizen is not so informed, but is nevertheless seized, the policeman, 
apart from certain exceptions is liable for false imprisonment. 


(3) The requirement that the person arrested should be informed of the 
reason why he is seized naturally does not exist if the circumstances are such that 
he must know the general nature of the alleged offence for which he is detained. 


(4) The requirement that he should be so informed does not mean that 
technical or precise language need be used: - The matter is one of substance and 
turns on the elementary proposition that a person is prima facie entitled to his- 
freedom and is only required to submit to restraint on his freedom if he knows in 
substance the reason why it is claimed that this restraint should be imposed. . 


(5) The person arrested cannot complain that he has not been supplied 
with the above information as and when he should be, if he himself produces the 
situation which makes it practically impossible to inform him, e.g., by immediate 
counter attack or by running away. 


These principles equally apply to private persons arresting on suspicion. ` 


APT v. Apt, (1947) 1 AILE.R. 620 (P.D.A). ; 


Husband and wife—Marniage by proxy—lf recognised as valid under English law—If 
bad as offending public policy. ` ; 

Both parties to a marriage were German nationals of Jewish origin acquainted’ 
with each other in Germany. In ‘1936, the husband emigrated to the Argentine 
as a refugee from the Nazi regime. In July 1937, the wife and other members of 
her family came to England for the same reason and were domiciled in England: 
The husband had at all material times acquired a domicile of choice in the Argentine.. 
In 1940, the husband wrote to the wife proposing marriage. As owing to wartime 
restrictions it was impossible for her to travel to the Argentine, on the advice of a 
doctor of law in the Argentine she executed before a notary public a power of 
attorney: which after reciting that she was engaged to be married to the husband 
eee ee and that in order to contract that marriage she gave a special power 
to a specified lady to contract the marriage in Buenos Aires with the husband 
and empowering her to sign in the wife’s name the respective act of marriage and 
any other document that may be necessary. The proxy presented this power of 
attorney and the marriage was thereupon duly celebrated in accordance with 
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get necessary pérmit during the war shé could 
in_perhusband and after aufuinn-of 1945, as the husband 
ignored her king him to arrange for permit or to arrange a meeting, 
she filed a petition for declaration of nullity of the marriage. After finding on the 
evidence that the contract of marriage in this case was celebrated in Buenos Aires 
and the ceremony was performed strictly in accordance with the law of that country, 


Held, (1) the celebration of marriage by proxy is a matter of form of the ceremony 
‘or proceeding and not an essential of the marriage ; (ii) there is nothing abhorrent 
to Christian ideas in the adoption of that form; (iti) in the absence of legislation 
to the contrary, there is no doctrine of public policy which prevents its constitut- 
ing a valid marriage effective in England. 


COLLINS 0. HERTFORDSHIRE COUNTY COUNCIL AND ANOTHER, (1947) 1 AILE.R. 
633 (K.B.D.). 


Tort—Surgeon injecting lethal dose of cocaine by mistake for procaine which he had 
ordered—Negligence of surgeon and the hospital staff—Liability of hospital and the surgeon 
Jor damages for negligence—Apportionment of damages. 


A surgeon had ordered by telephone a resident house surgeon of a hospital 
to have ready for an operation 1 per cent. “ procaine? mixed with 1-20,o00th of 
adrenaline. The house surgeon misheard it as “ cocaine” and orally asked the 

harmacist to prepare the same. When a dose of 80 cc. of the preparation was 
injected as local angsthetic the patient died and in an action by the widow for 
‘damages, ` ` 


Held, the hospital and the surgeon were guilty of negligence, that is to say, 
a failure to exercise reasonable skill and care in the treatment of the patient with the 
result that he died. The plaintiff was entitled to £2,500 as damages and in the 
circumstances the hospital and the surgeon should contribute half and half. 


R. v. REGORDER OF LEICESTER: Ex parte Woop, (1947) 1 AILE.R. 928 
“(K.B.D.). 

Pracitce—Certiorari—Order of inferior Court obtained by perjured evidence which was 
believed by that Court—Furisdiction to quash by certiorari. 

Where an order of an inferior Court was obtained by fraud and perjury the 
only procedure which can be adopted to put right the wrong which has been done 
is to bring up and quash the order by an order of certiorari. Certiorari will lie 
where perjury has been committed by a respondent to an appeal. 


(E oo U. LONDON PASSENGER TRANSPORT Boar, (1947) 2 AILE.R. 84 
.B.D.). 

Tort—Master and seroant—Omnibus conductor who was off duty—Injury caused to, 
by driver of another bus belonging to same master—Ltability—Defence of common employment 
—If available. l 

There is no reason why, when a servant is no longer doing his work or doin 
something which ought in the particular circumstances of the case to be regarde 
as naturally and necessarily incident to the doing of his contractual work, he should 
be said to have impliedly undertaken the risk of injury through the negligence of 
other servants of his master. f 

Where the conductor of an omnibus has finished his work he resumes his full 
rights, as an ordinary member of the public and is entitled to a remedy when 
injured by the negligence of the driver of an omnibus belonging to the same system 
in the service with him of the same master even though the negligent act occurs 
at or near the terminal point in question and at a place where the master’s omnibuses e 
congregate. (Case-law discussed.) . 


~ 
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for breach MRS each not capable of being remedied—Reltef against forferture— 
Discreiton of Court. 

A lease of certain premises was granted for use as a private dwelling house 
only. Subsequently the landlord granted a licence to use the premises as a hotel 
to be kept managed so as not to contravene any of the laws of the land for the time 
being in force and in a quiet orderly and proper manner. As a result of a police 
raid it was found that rooms in the hotel had been occupied by persons for the 
purpose of having illicit sexual intercourse. Consequently the manager and another 
employee were convicted. In the circumstances, 


Held, the premises having been used as a brothel there was a breach of the 
conditions of the lease and the licence. The breach was not capable of remedy 
and the tenants were not entitled to relief against forfeiture of the lease. 


(rR. ma. 


Branca v. CoBARRO, (1947) 2 All.E.R. ror (C.A. y pt> as 


Sale of land—Agreement providing “* This is a provisigght gge? i dil fee? upa- 
lised agreement drawn up by a solicitor and embodying aff gfiditions herewil A das 


signed” —Intention—Agreement immediately binding. fi > BGT «NOL sasenesensune 


| 


| * T 
Where it was provided in an agreement for ne Sale gf Jand.that---Fhis. is ra 


provisional agreement until a fully legalised agretteg{\drawn up b “solicitor 

and embodying all the conditions herewith stated is gt A C, S 
Held, there was a binding contract. Ifthe parties n Ferag ned kfn legalised 

agreement, the event putting an end to the provisional operation of the agreement 


would never occur and the document would continue to bind the parties. 


Howarp v. WALKER, i 2 AILE.R. 197 (K.B.D.). LP22R L 


Tort—Nuisance—Defective pavement in front of shop—Customer leaving shop— 
Injury—Laability for damages—Landlord or tenant of premises. 

Where a customer leaving a shop is injured by an accident caused by the defective 
condition of the pavement lin front of the shop a claim for damages was preferred 
against the shop-keeper and his landlords. The tenancy agreement contained no 
provision as to repair by the landlords or tenant. But the repairs had always been 
done by the landlords who were given the right to inspect or repair as often as occa- 
sion should require. 


Held, the customer was an invitee of the shop-keeper and in the absence of 
contributory negligence the tenant will be liable. But the landlords were not 
liable in the circumstances. 


BOOK REVIEWS. 


THE MADRAS ESTATES LAND ACT, Vol. II, by V. Vedantachari. Published by P. Varada- 
chary & Co., 8, Linghi Chetti Street, Madras (1947). Pages 454. Price Rs. 7-8-0. 


It is refreshing to note that the second volume of this very useful publication has been issued. 
so soon after the first volume was issued. ‘The second volume contains the commentary on sections. 
9 to 214 and the rules while the latest local Acts in regard to tenants, forests and irrigation works 
ve been given in an appendix. | The commentary is full and lucid and the case-law up to the end 
of 1946 has been noticed. The treatment of the subject under each section under different 
topical heads gives the reader an analytical review of the law on the subject. “The author has done 
much in trying to elucidate the law on the subject which admittedly has been giving no end of trouble 
to judges and lawyers alike. The index though occupying nearly 45 pages could have been made 
more useful and exhaustive. The paper and printing leave nothing to be desired. We have no 
e hesitation in saying that the two volumes richly deserve a place in the library of every lawyer. 


' +. 
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TORCH LIGHT ON OVERRULED AND REVERSED CASES (1865-1946),- by H. R. 
Bhalkhande, B.A., LL.B., Advocate, Nagpur. Published by- K, K. Pagey, Central Law House, 
Tilak Road, Nagpur, (1947). Pages 275. Price Rs. 10 Paper bound-and . 12 Cloth bound. 


As the title of the book indicates, it is an attempt to give only iculars about cases which have 
been either overruled, reversed or disapproved As the author its in the preface, it “ is neither 
-a point-noted index, nor a subject-noted index ” and is useful only to enable a lawyer to make sure 
that he is not citing overruled cases. Though generally, lawyers are expected to be fairly familiar 
with the points on which the views of the High Courts have been overruled or reversed, yet it is not 

ossible to remember exactly the volume and page of the relevant reports. It is here that the 

k under review, would come in handy. Ifa practitioner feels any doubt as to the case on which 

he proposes to rely, he has only to refer to this book and fortify himself that the case has not been 

either reversed or overruled. The matter has been arranged in a familiar and convenient form and 

some unreported overruled cases have also been added in the Appendix. Th: cferences have been 

printed in bold types and the printing and general get-up of the book is quite good. It should bea 
“welcome addition to the library of any lawyer. ' 


THE HINDU LAW IN MYSORE, by M. N. Srinivasan, B.sc. (Hons.), LL.B., Advocate, High 
‘Court of Mysore, Bangalore, 1947. Price Inland Rs. 6 and Foreign Rs. 10. 


This is a supplementary edition, the firSt edition of the book having appeared in 1943. The 
t edition is a ing at a time when a radical reform of the Hindu Law seems to be imminent 
Jn British India. fa hee ing changes in some directions have already unobtrusively been 
made, as for instance, by the passing oi legislations like the Hindu Married Women’s Right to Separate 
Residence and Maintenance Act, 1946 ; the Hindu Marriages Disabilities Act, 1946, and the 
Bombay Prevention of Hindu Bigamous Marriages Act, 1946. In Mysore the Hindu Law centr 
round the Mysore Hindu Women’s Rights Act, 1939 leaving the law of the Mitakshara in ion 
of the unoccupied field. It is gratifying that in his review of the law in Mysore, Mr. Srinivasan 
has at every turn referred to the corresponding rules in force in British India indicating the differences ` 
‘between the two, if any, and has also pleaded for an ali ent of the state law with that in force 
in British India wherever such alignment would be desirable or necessary (see p. 75). Mr. Srinivasan 
has dealt with the various topics of law in a simple and attractive manner so as to ensure clarity of 
exposition. ` It will not be out of place to suggest one or two matters which may be incorporated in 
any later edition of the work. In the chapter-on-Marriage, a discussion of the possibility of a Hindu 
marriage being dissolved by conversion of one of the spouses to Islam may be noticed, particularly 
in view of the large number of decisions on the matter like Noor Jehan Begam v. Eugene Tiscenko, A.I.R. 
1941 Cal. 582; Ayesha Bibi v. Subodh Chakr , 49 C.W.N. 439; Khatoon v. Ayesha Bibi, 49 C.W.N. 
745; Robasa Khanum v. Khodadad Irani, m.L.R. 864. In the chapter on Adoption, a note on 
ante-adoption ments will be helpful. In the statement of the law relating to migrating families 
mention might be made that the rules set out there will apply or to migrations within India but 
not where a family quits India, Abdul Rahim v: Halima Bai, 30 M.L.J. 227. The appendix giving 
the texts of the Mysore Hindu Women’s Rights Act, 1932» and other enactments is a very helpful 
feature of the book. Mr. Srinivasan has shown great skill both in the arrangement as well as in 
the presentation of the subject-matter, The book is a welcome publication. 


_. THE SMRITI CHANDRIKA (Anmka KANDA) : An English Translation with Notes, bi J. R. 
Gharpure, B.A., LL.B., (Hons.), F.R.S.A., Principal, Law College, Poona and Senior A vocate, 
Federal Court, First edition, 1946. Published at the Office of the Collection of Hindu Law Texts, 
Angre’s Wadi, Vithalbhai Patel Road, Bombay 4. 


The Smriti Chandrika is one of the earliest of the digests on dharmasastras of which the manus- 
cripts have been available. The Sanskrit text-has been published up to sraddha by Mr. G ure 
aad up to asaucha in the Mysore Government Oriental Series. The author of the Smriti Ghandeike 
was a southern writer. The book enjoys a high authority in the Madras Presidency [see 44 Mad. 753 
(P.C.)], though it cannot outweigh the Mitakshara (ses 35 Mad. 151, 160). The portion dealing 
with dayabhaga has been translated into English as early as 1867 the late Mr. T. Krishnaswami 
Aiyar. In the present volume, Mr. Gharpure has rendered into English the Anhita Kanda of the 
Smriti‘Chandrika. It mcludes among other topics such matters as sacraments, and marriage rules, 
Though marriage is increasingly recognised as 1. of secular law, the injunctions of the sages at any 
rate are usually found in the achara portion of their works. The present volume is therefore likely 
to be of help even to ka lawyers and law students. In his footnotes Mr. Gharpure has drawn 
attention to differences in reading wherever they exist (see for e.g., p. 8, fn. 3). He has also provided 
explanatory notes wherever desirable. Few will deny that a knowledge of the rules of anhika will 
be useful to every Hindu to whatever school of thought he may belong. In bringing out this volume 
Prof, Gharpure has done a distinct service to Hindus and the publication of the further volumes on 


. 


Yyavahara kanda and sraddha kanda will be awaited with interest. 
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LAW OF CIVIL AVIATION.* 
BY 
C. UNIRANDA MENON, ETA Madras. 


INTRODUCTORY. 


“We shall not-exist as ai Empire Gules our position in the air in the future 
corresponds to the position we have hitherto always occupied in the sea ”, said‘ 
Lord Londonderry!” Since; the second global war, an unparallelled Importance 
has come to be attached to aviation. ‘The control of the air has passed from a 
fancy to an accomplished fact. i | 


When men took-to air in machines, a new situation is created in international 
politics. The first problem , that ‘arose for solution was whether the sovereignty 
of States should be extended to include air space over their territories. The Con- 
ference of Paris of 1910 was held to regulate international flying. Conflicting’ 
views prevailed there. English delegates stood for State-sovereignty over its air 

ace. German delegates advocated freedom of air-space. Opposing views 
rendered the Conference abortive. ` ` 


The Aerial N avigation Act of 1911? was passed empowering the Home Seas) 
of State to prohibit flight over particular areas. Its purpose was to protect the 
public against dangers arising from navigation- -of aircraft. For purposes of defence 
of realm, the Aerial Navigation Act of 19132 empowered the Secretary of State in 
England to limit to certain strips of the coast for entry of the aircraft and to specify 
certain compulsory landing grounds. The procedure to be followed by the visiting 
aircraft was described and the areas prohibited were defined. After the Armistice 
Of 1919 | the Convention lof. Paris took place. The Air Navigation ‘Act 
of 19194 was passed giving the Home-Secretary of State general powers to regulate: 
air-navigation in ‘British Islands and their’ territorial waters and the purpose of the. 
Air Council ‘under the Air Force Constitution Act, 1917,5 were extended to include, 
all - matters“ concerned with ,air-navigation. The Air Navigation Act of-1 208. 
was passed, repealing all previous Air Navigation Acts, to give effect to the Cone. 
vention of Paris of 1919., The Rome Convention of 1933 was passed by the interna- 
tional es The Air Navigation Act of 19367 was passed which contained. 
suspended rules giving effect to the Rome Convention of 1933 and which transferred’ 
r functions of the Aur Council to the Mimay for ja In 1944, a, new Wana ky 





a Tahunan delivered under the auspices of the 3. 2&3 Geo. 5, © 22. , ' get A 
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for Civil Aviation was ap inted who were to carry forward the work of planni 
in the field of Civil Aviation. The Chicago Conference held in 1944. P ified 
to a certain extent the old view of State sovereignty. 


The experience of the War of 1914-17 reinforced the view of States’ rights 
over the air “usque ad caclum” though Holland, Denmark and Switzerland 
regarded the passage of belligerent aircraft during the war as an unnatural 
act. A Civil Aerial Transport Committee was appointed in May 1917 with Lord 
Northcliffe as Chairman, whose place after the first meeting was taken by Deputy 
Chairman, Major Baird, to report on the steps taken to develop and regulate Civil 
Aviation on the termination of the war. This Committee recommended the adoption 
of State sovereignty over the air-space and its territorial waters as the basis of inter- 
national agreement and municipal regulations. At the same time the Committee 
recognising the commercial advantages from rapid uninterrupted flight of air- 
craft over long distances emphasised the desirability of liberal admission of foreign. 
aircraft above a certain altitude. = 


After the Treaty of Versailles in 1919, the “ International Convention for the 
Regulation of Aerial Navigation of 1919” known as the Paris Convention, was 
held by which the High Contracting parties recognised that every Power has 
complete and exclusive sovereignty over the air-space above its territory, the territory 
being that of the mother-country, of its Colonies and of their territorial waters. 
Each contracting State undertook in time of peace to accord freedom of innocent 
passage above its territory to the aircraft of the other contracting States, provided 
the conditions laid down in the present convention are observed. Each contracting 
State is entitled for military reasons or in the interest of public safety to prohibit the 
aircraft of the other contracting States from flying over certain areas of its territory. 
It lays down rules for the registration and nationality of the aircraft, for issue of 
certificates of Air-Worthiness and Competency, for the restricted admission of 
air navigation above foreign territory and rules of departure, rules when under 
way and on landing, for prohibited transport. In 1922, 14 States signed the con- 
vention, in 1923 three more, in 1924 another three, in 1926 one, in 1927 two, 
in 1928 one, in 1931 two, in 1932 one, and in 1935 three. 


But under Part XI of the Treaty of Versailles, Germany which stood for 
the freedom of air-space over the sovereign States in the Conference of Paris, 1919 

‘nat the doctrine of “usque ad caclum™ had to give the aircraft of the alli 
and associated powers full liberty of passage and landing in and over Germany 
and its territorial waters. Germany had to comply with certain rules. These 
obligations were to remain in force till ist January, 1923. ` 


da 


On the ist of January, 1923, Germany was free from Part XI of the Treaty. 
and the question of the revision of the Convention of Paris of 1919 was raised by; 
reason of the publication in Germany of an article “ Germany and the Air Convention. 
of the 13th October, 1919 and on the initiative of the International Commission; 
for Air Navigation, a conference for examining German proposal for modification. 
of the Convention of Paris was called to which Germany with sixteen other States, 
not parties to the convention, attended. The outcome of this conference was that 
all the propositions contained in its final resolutions were adopted by the International 
Commission for Aerial Navigation. 

On the 15th June, 1929, the amendments were made, in due form, to the 
Convention of Paris. 


By a Protocol, dated ‘17th May, 1933, each of the Dominions and India acquired. 
equal voting rights with the other States. (By 5. 100 of the Government of India 
Act, 19351, the Federal Legislature has, and a Provincial islature hag 
not power to make laws with respect to aircraft and air navigation, the provision, 





t. 26 Geo. 5, ©. 2. - , l aerial navigation. See In re Regulation art 
a. In Canada, the Dominion Legislature Control of Aeronautics in Canada, (1932) A.C. 
possesses the right to enact law relating to 54. a ee pa 
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of aerodromes, and the regulation and organisation of air-traffic and of aerodromes). 2 
In the event of war, the provisions of the Convention are not to affect the freedom 
of action of the contracting States either as. belligerents or as neutrals. For the: 


settlement of disputes between parties to the convention, three methods are provided 
by the terms of the Convention itself. ` 


`- If the disagreement relates to the interpretation of the Convention, the matter 
is to be decided— | 

(a) By the Permanent Court,of International Justice created by the 
Treaty of Versailles, 1919: ; _ 

(5) By Arbitration. 


(c) By the decision of the International Commission for Air Navigation by 
a majority of votes. ME 


International Commission for Air Navigation. | 
This body is founded by Article 34 of the Convention of Paris, 1919. The 


Article reads :—“ There shall be instituted, under the name of the International 


for Air Navigation, a permanent Commission placed under the direction of the 
League of Nations. | 


Each contracting State may not have more than two representatives on the 
commission. 


Each State represented on the commission shall have one vote. The duty 
of the commission is to receive proposals for modification or amendment of the 
provisions of the Convention and to notify changes.” 





Crown Rights over Air-space. 

The Convention of Paris, 1919, put an end to the dispute as to the freedom 
of the air and recognised that every Power has complete and exclusive sovereignty’ 
over the air-space over its, territory. Territory includes its territorial waters, its 
Bays and Gulfs within the faces terrace. In Croft v. Dunphy}, the Privy Council 
held this extended to a width of more than ten miles. 

By Article 2 of the Convention of Paris of 1919 each contracting party 
undertakes in time of peace to accord freedom of innocent passage above its. 
territory to the aircraft of the contracting States, provided that :— 

(1) it follows the usual normal route of flight ; 
(ii) it departs from a customs aerodrome ; 
(iii) it complies with police and customs rules. 

LIMITATIONS, ON THE RIGHT OF PASAGE.— They are : 


(a) Reservation in favour of one’s own nationals ; 

(b) Compliance with general rules of air traffic ; 

(c) Absolute prohibition against military aircraft flying over the territory 
of a contracting State; Military aircraft is one commanded by men in military 
service ; State aircraft is one exclusively employed for posts, customs and police ; 

; (d) ”Pilotless aircraft shall not fly over the territory of a contracting State. 
: (e) Prohibited areas. For military. reasons or in the interests of public safety 
each contracting State is entitled to prohibit the aircraft of the other contracting 
parties from flying over certain areas of its territory. 
LIMITATIONS ON CARRIAGE.—(a) Carriage by aircraft of explosives, arms, 
munitions of war is forbidden; | l | 
: (b) Each State may prohibit, or regulate the carriage or use of photo- 
graphic apparatus. | 
® — ~ = 
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(c) Each aircraft used in public transport and , capable of carrying more 
than ttn persons should carry wireless apparatus, after obtaining the licence 
of the State whose nationality the aircraft possess. 


Statutory Control of Aircraft. i 

With respect to Civil Aviation, the transfer of the function of the Air 
Council to the Minister for Air was the most important change brought about by 
the Air Navigation Act, 1936.1 

In 1930, Civil Aviation became for the first time linked to national policy.. 
By the Air Transport (Subsidy Agreements) Act, 19307 (20 & 21, Geo. 5, c. 30) 
the President of the Air Council was authorised to pay subsidies and furnish facilities 
to persons maintaining regular services for the carriage by air of passengers, 
goods and mails. He was authorised to grant one million pounds per year. 

This Act ceased to have any effect on the passing of the Air Navigation Act of 
1936. The amount of annual subsidy was increased to one million five hundred 
thousand pounds. 

According to the recommendations of the Gorrel Committee C.M.D 

654 of 1934, S. 2, sub-section (1) ofthe Air Navigation Act of 1936+ gave the 

nee of State power to delegate to a Board of Control his advisory and 
administrative functions. | 

The Secretary of State is given power 

(a) to investigate accidents to British Aircraft in the United Kingdom. 

(b) To prescribe penalties for carriage of unlicensed personal or the failure - 
to prescribe certificates relating to airworthiness or prescribed log-books, etc., or 
the failure to observe other conditions of flying, or flight of the aircraft so as to be 
the cause of danger to any person or property, over land or water; the owner or 
the person in charge of it is lable. i 

The Crown, by order, may provide as to the manner and conditions of the 
issue and renewal, cancellation or suspension of any certificates or licence. 
CONDITIONS OF CARRIAGE.— Every aircraft engaged in international flight is 
to be provided with : 

(a) a certificate of registration ;. 

(b) a certificate of airworthiness ; 

(c) certificates and licences of competency of the commanding officers 
and the crew ; i - 

(d) (i) if it carries passengers, a list of their names ; 

(ii) if it carries freight, bills of lading or general declarations of cargo ; 

(e) the log-books; _ 

(f) if equipped with wireless, the special certificate. 

Third Party Insurance. 

The Rome. Convention of 1933 applied to surface damage in one contracting 
State caused by an aircraft registered in another contracting State. It did not 
apply to internal flying. So Gorrel Committee recommended a scheme of com- 
pulsory third party insurance against damage caused by Civil Aircraft to person 
or property on the ground provided the liability was limited. ‘This -was adopted: 
by the Air Navigation Act, 1936+. 

Wreck and Salvage. 

By Article 23 of the Convention of Paris of 1919, the principles of Maritime 
Law are to apply to the salvage of aircraft“wrecked at sea, in the absence of any 
agreement to the contrary. 
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By section 11 (i) of the Air Navigation Act-of 1920 and 19361, any service 
rendered in assisting or in saving life from or in saving the cargo or apparel of, 
an aircraft in, on, or over the sea or any tidal water, is to be deemed to be’ salvage 
services in all cases in which they would have been salvage if they had been rendered 
in relation to a vessel. 

Salvage money may,be earned by the aircraft. When salvage services 
are rendered by aircraft, its owner is to be entitled to the same reward for those 
services as if the aircraft had been a vessel. 

The same provisions are to have effect, notwithstanding the aircraft is a foreign 
one and notwithstanding the services are elsewhere within the territorial waters 
adjacent to any part of His Majesty’s Dominions. 


An aircraft owned by the Crown is subject to the same limitation in the 
matter of salvage as is imposed on His Majesty’s ship. . The House of Lords held 
in the case of Admiralty Commissioners v. Valverda (Owners), that the Secretary of 
State even by express contract cannot claim for salvage Services. 


The general duty to tender assistance to persons in danger at sea ide 
section 67 ofthe Maritime Convention Act, 1911, isnot to apply in'the case 
of aircraft and the aircraft is not under any obligation. to render assistance on 
receiving a wireless distress call. 


Collision Regulation. 


The Crowa has power by order in Council to make regulations between 
sea planes on the surface of the water, and between vessels and sea planes on the surface 
of the water. Vide section 3 (1) of Air Navigation Act of 1936.4 So? I 


Patents. 


Exemption is given to an aircraft passing onde the territory of a contracting 
State by Article 18 of the Gonvention of Paris, 1919, from seizure of an aircraft on 
the ground of an infringement of patent, design, or model, subject to the deposit 
of security the amount of which is to be ascertained by the competent authority 
of the place of seizure. This article is‘to apply to every aircraft passing through. 
the territory of a contracting state. l 

Registration and Navigation of Aircraft. 

Aircraft includes balloons (fixed or free) kites, gliders, air-ship and flying 
machines. 

NATIONALITY.—An aircraft pos the nationality of the State in which it 1s 
registered. 

The nationality group letters, registration figures are to be entered in the 


Register and in the certificate of registration with the situation of the aircraft, 
the full name, nationality and residence of the owner and the date of registration. 


- An aircraft cannot be registered i in more than one place. 


A British aircraft is an aircraft registered in Great Britain and N. Ireland and: 
one registered in any other part of His Majésty’s Dominions. 


The nationality letter of an aircraft registered in the United Kingdom 1s the 
capital Gin Roman character. The respective nationality marks (1) for colonies 
and a a are VP, 'VQ or VR ; (ii) for Irish Free State, EI; (iti) for- 
Canada, CF ; (10) for Australia, VH; lO for S. Africa, ZS and, (vi) for New 
Zealand, ZK. 


REGISTER OF AMRCRAFT.— The Register of an aircraft is to be open for 
inspection. Change of ownership, destruction or permanent withdrawal from 
use of a registered aircraft have to be notified by the owner to the Air-Ministry. 
oo oo NA 
De 26 Geo. 5 & 1 Edw. 8, c. 44. ` 3. 1 & 2 Geo. 5, c. 57. Li 

2. apa) A.C. 173. ve 4. 26 Geo. 5 & 1 Edw. 8, c. 44. 
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The Secretary of State has power to indorse, suspend or cancel the certificate 
of registration. ; i 


Further conditions of Flying and General Safety Provisions. 


The aircraft should carry 


(a) certificate as to its airworthiness according to the law of the place of 
its registration ; 

(b) certificates of competency of its personal and licences required by law. 

(c). documents prescribed by the law of the place and also the journey 
logbook. ; 

THE GENERAL CONDITIONS OF SAFETY.—(a) Unless an aircraft is within 
one mile of the boundary of a licensed, or Royal Air Force, or ærodrome under 
.the control of the Secretary of State, it is not to fly over any city or town except it 
be its flight is at such an altitude as will enable it to land outside city or town, should 
its means of propulsion fail through mechanical or other cause ; l 

(b) A flying machine, registered in Great Britain or N. Ireland, and carrying 
passen for hire or reward is not, unless it is designed to manœuvre on water, 
to be flown over the sea or inland waters in such circumstances that, in the event 
of stoppage of its engine, it would not be able to reach land ; 

(c) Trick and exhibition flying is prohibited over any city, town area or 
populous district, ‘etc. ; a 

(d) Low flying so as to cause danger to any person on land or water is 
forbidden; 

(e) Smoking is prohibited to a limited extent in a registered aircraft carrying 
passengers for title or reward. So too intoxication ; 

(f) Conduct amounting to disorderliness, or interfering with the pilot or 
the crew, likely to endanger the aircraft, etc., is prohibited ; 

(g) So too carrying persons-on the wings of aircraft is prohibited ; 

(h) The cropping of articles from an aircraft is forbidden, except fine 
sand or water dropped by way of ballast ; 

(i) Only licensed aerodromes should be used as places of departure or 
landing ; 

(j) Landing in a prohibited area is not alowed. and flight over 
prohibited area at a lower altitude than 6,000 feet is prohibited ; - 
£ (k) aircraft should conform to orders of Police and Customs. 

- Licensing of Atr-Transport. 

An aircraft shall not be used for any particular journeys or classes of journeys 
while carrying goods or passengers, or for undertaking, flying for any trade or 
business without a licence issued by the licensing authority. 

Certificate of Atr-Worthaness. ; 

A certificate of airworthiness is required by every aircraft engaged in inter- 
national navigation. Aircraft shall be certified as airworthy according to the law. 
of its nationality. 

By section 11 of the Convention of Paris, a certificate given by one contracting 
State is to be regarded as valid by the other contracting parties to the convention. — 

In England, the Secretary of State should approve of its design, its construction; 
its instruments and equipments. If an aircraft within Great Britain or North 
Ireland is unfit for flight, the Secretary of State may detain it till all necessary 
repairs are done to render it fit for flight. Any person authorised by the Secretary 
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-of State may detain the aircraft if it appears to him that any aircraft is intended 
or likely to be flown in any, of the following circumstances : 


© @ Without being registered, (ii) without being certified as airworthy, 
(iii) without the necessary personnel, or (iv) does not possess the nationality of a 
contracting State, etc. 


Inspection of aircraft plying for public service before flight should be made 
BY he licensed ground-engineer within 24 hours of its flight and certified as safe for 
ght. 


Certificates of competency. 

The commanding officer, pilots, engineers and members of the aana 
crew are to be provided with certificates of competency and licences issu 
according to its nationality. Every aircraft used in public transport and capable 
of carrying ten or more persons is to be equipped-with a sending and receiving 
set, and each of the crew is to be provided with a special licence for using the 
wireless. ik | 

There is a distinction between an aerial work aircraft and a public transport 
aircraft. The former is not a public one and is not used for commercial, industrial 
or a ka purpose. The latter is one for carrying passengers or goods for hire or 
reward. 7 


| 

The following documents and logbooks an aircraft has to carry in inter- 
national navigation. 

1. Certificates of registration, of airworthiness, of competency and licences 
of its personnel; 

2, Its logbooks, - ! 

3. If equipped with wireless, its special licence; 

4. Wit carries passengers, a list of their names ; 

5. If it carries freight, bills of lading and the manifest or general declaration 
of cargo; : 

6. When the Rome Convention, 1933, comes into operation for British air- 
craft, a certificate of third party insurance. 


International Transit. 
Aircraft of all contracting States is entitled to the same measure of assistance on 
landing particularly in case of distress as national aircraft. Every craft passing 
from one State to another is obliged to cross the frontiers between certain points 
fixed by the contracting States, known as aerial -corridors. No aircraft is to 
-deviate outside these points unless compelled to ‘do so by accident, stress of 
“weather, etc. l 
Rules for air traffic [Lights and Signals). 
1. Except in the case of aircraft about to land on an aerodrome, flying machines 
shall always give way to gliders, balloons, etc. ; 
2. When two aircraft meet end on or nearly end on, each shall alter its course 
to the right. -= 4 
i 3. An aircraft overtaking another shall keep out of thë way of the overtaken 
by altering its own course to the right, and must not pass by diving. j 
` 4. To obviate increased risk of collision in air traffic-routes, the rules observed 
‘when flying are: i 
Every aircraft (i) when flying by compass along the straight line joining 
two points on an air traffic route shall keep such`line at least 500 yards on its left ; 
° (ii) When following an officially recognised route shall keep such route at 
least 300 yards on its left ;, 3 , : 
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(ii) When following a land mark, such as a road, bay or river or canal 
or coast ne etc., shall keep it at least 300 yards on its left. 


(io), When crossing these lines or routes above referred to, an aircraft shall 
cross it at right angles as rapidly as‘ possible and as high as reasonably practicable, 
etc. 


Prohibited Carriage. 


By Article 26 of the Convention of Paris of 1919, the carriage of explosives 
or ammunitions of war are forbidden in international navigation, between any 
two .points in the same contracting State. 
| Carriage of photographic apparatus may be prohibited or regulated by each 
state. i 


Condition of Personnel or Passenger. 


No member of the personnel to be in a State of intoxication while acting : and 
no person while in a state of intoxication is to enter or be in any aircraft. 


b. Workmen’s Compensation, 


The Secretary of State may by order extend the provisions of the Workmen’s 
Compensation Act to persons employed as pilot, commander, navigator, or member 
of the crew of certain aircraft. To attract the provisions, the aircraft must be 
registered in th United Kingdom and the owner of which must reside or has his 
principal place of business there. Vide section 36 (1) (2) of the Workmen’s Compen- 
sation Act, 1925.1 ; - 


No compensation is payable unless the accident occurs, during or in con- 
nection with the flight or taking off or landing of the aircraft. In the case of fatal 
accidents, claim is to be made within 6 months after receipt of news by the 
claimant. 


Furisdiction—An airman claiming compensation is to commence proceedings 
in the County Court of the district in which he, or his dependants, if it is they who 
are claiming, resides. : 


Limit to lrabiltty—tIn limiting liability of the owner for third party 
surface damage caused by aircraft, nothing is to affect the amount of compensation 
, payable under the Workmen’s Compensation Acts, 1924 to 1934 : section 15 (5) 
of Air Navigation Act, 1936. 


In a case in Texas, U.S.A., a skilled mechanic employed in. a 
‘ garage to repair aeroplane engines was struck on the head and killed while working 
‘on an aeroplane. ‘The widow sued and was held entitled to compensation as 
the accident arose out of the course of his employment. (Standard Accident 
Insurance Co. v. Arnold®). 


In another case, a pilot made an arrangement by which he became associated 
with the owner of an aeroplane and made use of it for taking up passengers and 
also student flyers on his receiving a proportion of the takings of the flight. He 
paid all his takings to the owner, who at the end of the day paid him his share of 
these takings. While the owner was away, the pilot was in charge. The pilot 

“was held to be an employee and his dependents entitled to compensation. (Hinds 
V. Department of Labour and Industry of State of Washington.) 3 i pa 


In Famous Players Lasky Corporation v. Industrial Accident Commission of State of 
Californiat a pilot engaged in filming a scene for a moving picture was held to be 
entitled to compensation against the film company. 





_ 1. 16 & 17 Geo 5, c. 42. Wash. 230 (Amer). - 
2. (1922) Zollmann’s Ait Cases 203 (Amer.) ee (1924) Zollmann’s Air Cases 198 : (194° 
3. (1928) Zollmann’s Air Cases 194: 150 . 134 (Amer). ` 
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In Davies v. Almstrong Whitworth, Aircraft Lid.,1 an‘ engineer-fitter working 
on metal sheets, cutting and manipulating them to form parts of aerojilanes, cut 
his hands while handling the sheets. Septicemia developed from which he 
died. His dependents were held to be entitled to compensation. E 


Aerodromes. 


Aerodrome is defined. as licensed ground or water-area intended to be 
used, for landing or departure of an air-craft. There may be private landi 
grounds or aerodromes. But only licensed aerodromes could be used by airc 
carrying passengers for hire lor reward. Aerodromes of the Royal Air Force need 
not be licensed. There are “Customs aerodromes” approved as such by the 
Secretary of State distinct from the licensed aerodromes, in and at which 
customs aerodromes alone ‘an aircraft passing from one contracting State to 
another is to land or leave. Every aerodrome in a contracting State open to 
public use by its national aircraft its equally open to aircraft of all other contracting 
States, on payment of same. charges. On landing and departure of an aircraft, 
the authorities have the right to visit and inspect all documents, ‘etc. 


Local authorities may establish aerodromes. 
Private Rights in Air Space. 


At common law. the tenant in lawful possession of land is depository of rights 
above and below its plane,; Cujus est solum, ejus est usque ad coelum et ad inferos. 
i.e., in whomsoever is the soil, his it is to the vault of heaven and to the regions. 
beneath. But, preamble to the Air Navigation Act, 19202, made an inroad 
on this and declared that the full and absolute sovereignty and jurisdiction of the 
Crown extends to the air |super-incumbent on all their dominions and their 
adjacent territorial waters. To the territorial waters must now be added the air 
over that water. 


EASEMENT IN AIR SPACE—Lhe right to the vertical column of air over land 
isan inherent right which is linked with the use and enjoyment of land. The 
common law, as interpreted in the English courts regards interference with air- 
space over the property of another as an actionable nuisance. 


STATUTORY EXEMPTION FROM  RESPONSIBILITY.—Section 9 of Air 
Navigation Act, 19368, provides “No action shall lie in respect of trespass 
or in respect of nuisance by reason only of the flight of aircraft over any 
property at a height above the ground which having regard to wind, weather 
and all the circumstances of the case is reasonable or the ordinary incidents of 
such flight, so long as the provisions of this Act are duly complied with ; but where 
material damage or loss is caused by an aircraft, to any person or property on land 
or water, damages shall be recoverable from the owner of the aircraft in respect 
of such damage or loss, without proof of negligence or intention or other cause 
of action, as though the same had been caused by his wilful act, neglect, or default, 
except where the damage or loss was caused by or constituted to by the negligence 
of the person by whom the same was suffered.” i 


Low FLYING AND Norr.—Noise caused as a result of testing aeroplane 
engines in a residential district may be restrained by injunction ; but.in the case 
of licensed aerodromes it would appear that the noise will have to be tolerated on 
the principle applicable to railway companies constituted to carry passengers, 
goods or cattle. London and Brighton Railway Co. v. Trueman.* 


DANGEROUS FLYING.—When an aircraft is so flown as to cause unneces- 
sary danger to person or property on land or water, the pilot or the person in 
charge of it, as well as the owner. will become liable to fine or _ imprisonment or to 





e I 
i: (1933) 149 L.T. 206. i g. 26 Geo. 5 & 1 Edw. 8, c. 44. 
2. 10 & 11 Geo. 5, c. 8o. 4 [1886] 11 A.C. 45. 
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both. Section 10 (1) of Air Navigation Acts, 1920 to 1936.1 But the owner 
may escape liability if he proves that the aircraft was being flown without his 
fault or privity. 


Limitation of liability for surface damage and Compulsory Third Party Insurance of 


Aircraft. 
The Civil Aerial Transport Committee in their report, C.M.D. 9218 of 
1918, recommended that the liability of an airman in an action of ass should 


be absolute, negligence not being a necessary element in his liability. Section 9 of 
the Air Navigation Act, 19202, carried this recommendation as to surface aie 
and laid down the liability of an owner of the aircraft to be absolute, the only 
exception being where the person suffering damage is guilty of contributory 
negligence. The principle of absolute liability was adopted by the convention 
signed at Rome on 29th May, 1933, which arose out of the movement for the 
international unification of private aerial law and to the unification of certain 
rules relating to damage caused by aircraft to third parties on the surface. The 
Rome Convention regarded the two matters (i) of the limitation of liability for 
surface damage and GA) the compulsory insurance of aircraft against third party 
risks, as inter-related and one which ought to be treated as a single problem. 
With the Rome Convention before them, the General Committee in its report, 
C.M.D. 4654 of 1934, supported the adoption of their schemes in internal 
flying in the United Kingdom. The Rome Convention will apply to foreign air- 
craft of the signatory States operating in and over the United Kingdom and to 
British aircraft operating in and over the territory of the contracting States. 


LIABILITY FOR SURFACE DAMAGE IN THE UNITED Kincpom—The Air Navi- 
ane Act, 1920 did not deprive any person of his Common Law right to recover 
amages against the responsible party in the event of the negligence of another. 
But section g of the Act, in the case of damage caused by an aircraft to a person or 
his property on the surface gave to the person injured an absolute right to recover 
against the owner of an aircraft. He could only rely upon the contributory negli- 
ae of the persons injured. The words of section g (1) of the Act, as amended 
y the Act of 1936 in relation to the responsibility br damage read :— 


Ngan ga a lan but where material damage or loss is caused by an aircraft in 
flight, taking off or landing, or by any person in any such aircraft, or by any article 
or person falling from any such aircraft to any person or property on land or water, 
damages shall be recoverable from the owner of the aircraft in repect of such damage 
or loss, without proof of negligence or intention or other cause of action as though 
the same had been caused by his wilful act, neglect or default, except when the 
damage or loss was caused by or contributed to by the negligence of the person 
by whom the same was suffered.” 


LIMITATION OF LIABILITY FOR SURFACE DAMAGE IN THE UNITED KING- 
poM—Section 15 of the Air Navigation Act, 19363 limits the liability of 
aircraft in respect of surface damage caused by one aircraft and provides for a 
scheme of compulsory third party insurance against these risks and makes security 
for a proper discharge of this liability when incurred. A person, not the owner, 
but in the possession or control of the aircraft without the authority of the owner will 
not be entitled to the benefit of the limitation provided by the Act, vide section 15 
(3), unless he is properly covered by insurance in respect of the flight. 


The limits of liability are contained in the Second Schedule to the Act of 1936.3 
In regard 
(a) to air-ships, the limit is £25,000 ; 





1. 26 Geo. 5 & 1 Edw. 8, c. 44. g. 26 Geo. 3 & 1 Edw. 8, c. 44. as 
2. 10 & 11 Geo. 5, c. 8o. i 
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(b) to balloons, the limit is £5,000 ; 
(c) to gliders, the limit is £2,000 ; i 
30, however, that not more than £1,000 is to be payable in respect of loss of, or 
damage to, property. 
(d) to other aircraft, 


(i) if the weight of the aircraft fully loaded does not exceed 5,000 lbs. 
avoirdupois, the limit is £5,000. 


(ii) if the weight of the aircraft fully loaded exceeds 5,000 lbs., but does not 
exceed 10,000 lbs. avoirdupois, the limit is £10,000. 


(iii) if the wight of the aircraft fully loaded exceeds 10,000 lbs. avoirdupois 
but does not exceed 25,000 lbs. avoirdupois, the limit is £1 for each lb. weigh 
of the aircraft. i 


(iv) if the weight of the aircraft fully loaded exceeds 25,000 Ibs., the 
"limit is £25,000. 


When, in respect to surface damage, several claims are made, he may apply 
to the Court to fix the liability. 


The Court may, if the liability can be limited, distribute the amount among 
the several claims on the following principles :— 


(a) If the claims are solely in respect of loss of life or personal injury, or solely 
in respect of loss of, or damage to, property, the amount of liability is to be distri- 
buted rateably ; | 


(b) If there are claims both in respect of loss of life or personal injury and in 
respect of loss of, or damage to, property, then one-half of the total limit of the amount 
of the liability is to be appropriated, so far as is necessary to meeting claims for 
loss of life or personal injury and is to be rateably distributed among them ; and 
the other half is to be rateably distributed among all the claims, including claims 
in respect of loss of life or personal injury if and so far as they exceed the half appro- 
priated to them. Vide section 15 (4), Air Navigation Act.* 


Nature of liability for surface damage internationally under the Rome Con- 
vention, 1933:—The purpose of the Rome convention of 1933 is to limit the 
liability of aircraft engaged or in and over the territory of the contracting States for 
any surface damage inflicted by them and to provide by schemes of third party 
insurance that in those cases in which liability has been incurred there would be a 
reasonable prospect that the loss would be met. The provisions of the Rome Con- 
vention as to liability of aircraft is substantially the same as that in section g of the 
Air Navigation Act. Compensation exists only on proof of damage and that the 
damage is attributable to air-craft. 


But there is difference | between, the Air Navigation Act of 1920,? and the 

- Rome Convention of 1933. | The Convention by Article 2 (2) B excludes liability 
when surface damage is caused by persons on board the aircraft and outside the 

control of the management, there being no default in the matter of supervision. 

This is not contained in section 9 of the Act. Under the Convention, the aircraft 

is deemed to be in flight from the beginning of the operations of departure until 
the end of the operations of arrival. Section g of the Act confines the liability to 

„damage caused in flight, taking off or landing. Under the Convention, the person 
primarily liable is the operator of the aircraft and under the Act it is the owner 

-who is responsible or the hirer within the definition. Under the Act, the person 





1. 26 Geo. 5 & 1 Edw. 8, c. 44. 2. 10 & 11 Geo. 5, C. 79. 
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nel has a clear cut remedy against the owner of the aircraft and at his dispo- 
sal, thas made use of it without the consent of the operator. In the latter case, 
if the’ operator has not taken all proper steps to prevent the unlawful use of 
aircraft, he and the delinquent are to be jointly and severally liable. 


The limitation of liability internationally under the Rome Convention, 1933. 


The liability is limited to an amount at the rate of 250 francs for each 
Kilogramme of the weight of the aircraft. But the limit of the liability is not to 
be less than 600,000 francs nor greater than 2,000,000 francs. ‘The Convention pro- 
vides for the apportionment of the amount recovered as between damage to persons 
and to property as follows :—One-third of the amount of the maximum liability 
is to be appropriated as compensation for damage to property and the other two- 
thirds as compensation for loss caused to persons ; provided that in the latter case the 
compensation payable is not to exceed 200,000 francs in respect of each person 
injured. If several persons suffered damage in the same occurrence and if the 
total sum payable exceeds the limits of the maximum amounts, then the compen- 
sation of each person wil be reduced proportionately so that the total loss does 
not exceed the total amounts. Persons who suffered damage must notify their 
claims to the operator within six months from the date of the occurrence ; and 
after that, the settlement of amounts will be proceeded with ; and any interested 
parties who have allowed this period to pass without enforcing their right or 
-notifying their claims within time will be able to exercise their rights only 
against the amounts which have not been distributed. As regards the question 
of venue, the choice lies with the plaintiffs. He may choose that of the defendant’s 
ordinary place of residence or that in which damage was caused. Under the terms 
of the Rome Convention, the operator may not avail himself of the provisions 
limiting his liability if the damage results from the gross negligence of the 
operator or his servants except (i) where the operator proves that the damage 
results from negligence in the pilotage, handling or navigation of the aircraft, or 
(ii) where his servants or agents are concerned, that he has taken all proper steps’ 
to prevent damage. To obtain the benefitof the limitation of liability, the 
operator must be furnished with one of the securities prescribed by the convention 
by way of insurance. If the securities furnished are not valid, or do not cover 
the liability of the operator for the damage caused under the conditions and 
_within the limitations of the Convention, he will lose the benefit of the Convention. 


Compulsory Third Party Insurance of Aircraft. 


The anticipated development of Civil Aviation and the question of damage 
- liable to be caused by foreign aircraft gave concern to those whose duty it was 
- to study these matters. ‘The special committee which was appointed by the Civil 
- Aerial ‘Transport Committee in 1918 to advise as to the policy and necessary legis- 
; lation in its report as Sey that it might be possible to require all foreign air- 
craft to insure as a condition of their registration and licence. The main committee 
recommended this. Nothing was done till May 1933 when the Rome Convention 
was signed in Rome which dealt with this international aspect of compulsory 
insurance of aircraft and linked it with provisions for the limitation of liability 
‘for the amount of damage or loss inflicted on persons or property on the surface. 


The Gorell Committee in the report which was presented to Parliament 
in C.M.D. 4654 of 1934 arrived at the conclusion that it would be in the general 
. interest of the community to introduce a scheme of compulsory third party insurance 

or adequate alternative indemnity against the damage caused by the civil aircraft 
to person or property on the ground provided that the liability for that damage 
was limited in amount in the manner similar to that in the Rome Convention of 
1933. That iswhat Part III of the Air Navigation Act, 19361, purports to do. 


1. 26 Geo. 5 & 1 Edw. 8, c. 44. 
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COMPULSORY THIRD Party INTERNATIONAL INsURANCE.—By article 14. 
of the Rome Convention the operator may not be liable to limit his liability (a) if 
he has not furnished one of the securities prescribed by the Convention ; 


(b) if the securities furnished are not valid ; or 


(c) if the securities furnished do not cover the liability of the operator 
for the damage caused under the conditions and within the limitations of the Gon- 
vention. 


The security may þe any one of three kinds. It may be a policy of insurance 
' [or in the form of a deposit orlofa bank guarantee. 


With regard to a policy of insurance Article 12 (1) of the Rome Convention 
-f 1933 provides that every aircraft registered in the territory of a contracting 
party is, for the purpose of flying over the territory of a contracting party, to be 
insured, within the limit of its liability fixed by Article 8 of the Convention, in res- 
pect of ‘surface damage either with a State insurance institution or with an insurer 
authorised in the territory in which the aircraft is registered to undertake such 
risk. 


COMPULSORY THIRD Parry INSURANCE OF AIR GRAFT IN TNE UNITED 
Kincpom.—The scheme of compulsory insurance of Third Party Risks in the 
‘United, Kingdom is in accordance with the recommendation the Gorell 
‘Committee which reported in July 1934. The provisions of the Air Navi- 
gation Act, 1936,1 correspond as clearly as possible with the scheme introduced in 
respect of motor traffic and contained in the Road Traffic Acts, 1930 and. 
19341. Vide section 20 of the Air Navigation Act of 19362. 


By section 16 (1) of the ie Navigation Act of 1936, a person is not to fly or 
-cause or permit to fly an aircraft, unless there is in force in relation to the flying 
-of the aircraft by that person proper cover for the liability which may be incurred 
for surface damage to third’ eee The Act provides for Cover either by: 


(2) a policy of insurance issued ‘by an authorised insurer which insures the 
-owner of the aircraft against liability which he may incur by virtue of section 9 
of the Air Navigation Acts, 1920 and 1936,2 which attaches the owner with responsi- 
bility for loss or damage caused to persons or property on land or water by person 
‘in the aircraft or any article falling from the aircraft while it is in flight, taking 
.off or landing ; or ` 


(b) a saari given by an authorised giver of securities in respect of the 
same liability, being a security which consists of an undertaking to make good 
any failure by the owner of the aircraft to discharge his liability. 


|. 

The hirer of an aircraft is to be treated as-an owner when the aircraft has 
‘been demised in good faith, let or hired out for any period exceeding fourteen days 
to any other person by the owner, and no pilot, commander, navigator or operative 
-member of the crew of the aircraft is in the employment of the owner. 


To be entitled to the beneti of this insurance or security the policy of. 
-insurance should be in force at the time pi the happening of the event which caused 





See -4 .-7 


1. 20 & 21 Geo. 5, c. 43 and 24 & 25 Geo. 2. 26 Geo. 5 & 1 Edw. 8, c. 44. 
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the surface damage. But when the claim is made against the owner of the 
aircraft he will be entitled to the limitation of liability ifthe aircraft was at the 
time of the damage or loss in the possession of another person without his authority 
or permission. 


These provisions as to compulsory insurance does not appry to an aircraft 
which, at the material time, is owned by a local authority, a police authority, or 
the Receiver or the metropolitan District. 


An owner of an aircraft need not take out an insurance for the aircraft if he 
deposits, or keeps deposited, with the Accountant-General of the Supreme Court 
in England a certain amount. 


In India, there is no provision to limit surface damage corresponding to sec- 
tions 15 and 16 of the Navigation Act of 19361. 


= Tmo Party Ricuts AGAINST Insurers.—The Bankruptcy of.insured persons, 
however, is not to affect claims by third parties in relation to surface damage” 
which must be compulsorily protected by insurance. Where certificates of insurance 
has been delivered in connection with a policy of insurance and the assured has 
become bankrupt, or, if being a company, is wound up or an order is made for the 
administration of the deceased assured’s estate according the law of bankruptcy, 

nothing is to affect the liability of the assured which is required to be covered in 
accordance with Part III of the Act of 19361, and, at the same time nothing is 
to affect any rights under the Third Parties (Rights against Insurers) Act, 1930, 
which the person to whom the liability was incurred has against the insurer. 

In the case of the assured being a company, the third party is vested with its 
rights against the insurer in the event of a winding up order being made or of a 
resolution for a voluntary winding up being passed, with respect to the company, 

or of a Receiver or manager of the company’s business or undertaking being duly 
appointed, or of possession being taken, or by or on behalf of the holders of any 
debentures secured by a floating charge, or of any property comprised in or 
subject to the floating charge. i 


CONSTRUCTION OF INSURANCE PoLicixs RELATING TO ArR-cRAFY.—There is 
nothing exceptional in. the insurance of aircraft which alters the application of 
the usual rules as to the interpretation and construction of policies of insurance, 


Garriage by air, as a common carrier. 


Are carriers by air ‘‘common law carriers?” In Aslan Imperial Airways, 
Lid.,2 it was held that although the cwners of an aeroplane who hold 
themselves out as willing to carry goods by hire may be subject to the liabi- 
lities of common carriers, they can exclude that liability by the terms of their 
contract with the senders. It held that on a shipment of bullion by aeroplane, 
there is no implied warranty that the aeroplane has a bullion room or other locked 
receptacle capable of resisting thieves. It further held that where a carrier of 
goods by the terms of his consignment note accepts goods for carriage “at the risk 
of the senders,” the only risk for which he could be held liable is for loss or damage 
due to his own negligence. 


In the case of carriers by air, the Carriage by Air Act of 19328 
Articles 3, 4 and 8 in the 1st Schedule prescribe a form of passenger ticket, luggage 
ticket and consignment note containing particulars about the description of 
the goods and rights and liabilities of the consignor and the consignee. If the 





1. 26 Geo. 5 & 1 Edw. -8, c. 44. ‘3. 22 & 23 Geo. 5, c. 36. Vide The (Indian 
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carrier accepts without a ticket or consignment note, or with a ticket’ which 
does not contain some important particulars mentioned in those articles, the carrier 
is not entitled to claim exclusion of or limitation to his liability. 


Carriers by air are not to load prohibited goods—vide Articles 26 and 27 of 
Paris Convention. After loading the aircraft, a load sheet is prepared and checked 


A condition exempting the carrier from liability must be communicated 
to the passenger before the journey started. In Fosbroke-Hobbes v. Atrwork, Ltd., 
@ British American Air Services, Lid. negotiations were entered into with the 
first defendant for the hire of an aeroplane for the carriage of the hirer and 
a party of guests. The aeroplane hired was in fact the property of the second 
defendant and the pilot was their servant. The negotiations were conducted 
throughout by the first defendant and it was found that they held themselves out as 
principals. No mention was made of any special conditions. Just as the aeroplane 
was preparing to leave, an, envelope containing a “‘ ticket’? was handed to the 
hirer by the pilot. The “ticket” was a document called a special charter which 
contained inter alia a number of conditions one of which exempted the second 
defendant from liability fori his own or his servants’ negligence. The “ ticket” 
contemplated signature by the passenger and its return when signed to one of the 
second defendant’s officials. Before the hirer had an opportunity of seeing the 
contents of its envelope, the aeroplane started on its journey and immediately 
crashed killing two of the hirer’s guests. The disaster was found to be due to the 
negligence of the pilot. Inan action by the widow of one of the guests and her 
two infant daughters under the Fatal Accidents Act, it was held that as the condition 
exempting the second defendant from liability was not communicated to the 
hirer before_the journey started, the second defendant was not protected by it. 
As the pilot was negligent, the second defendant was liable to the plaintiffs. 
Regarding carriers by air, there is no implied warranty of their fitness. Under 
Article 13 of Schedule I of Carriage by Air Act, 19329 the Consignee is entitled to goods on 
their arrival at the place of destination and to require the carrier to hand over to 
him the air consignment note and to deliver the goods to him on payment of the 
charges due and on complying with the conditions of carriage mentioned in the 
consignment note. The duty of carrier is to give notice as soon as goods arrive.. 
If the carrier admits the Joss of the goods or if goods do not arrive at the expira- 
tion of seven days after due date for arrival of goods, the consignee is entitled to 
enforce his contract against carrier. Article 19 renders a carrier liable for damage- 
by delay in the carriage by air of passengers, luggage or goods. Article 22 sets out 
the extent of the liability and Article 26 provides that receipt by the person entitled 
to the delivery of luggage or goods is prima facie evidence that the same has been 
delivered in good condition ; in case of damage to luggage, the person is bound 
to complain to carrier within three days from the date of receipt ; in the case of 
damage to goods, within seven days; and in case of delay, within fourteen days. 
from the date on which the luggage or goods have been placed at his disposal. 


© Ricut or an UNPAID ConstcNor.—Article 12 of the Carriage by Air Act, 
1932, Schedule I gives the unpaid consignor the right of stoppage in transit. He: 
has the right to.dispose of the goods by withdrawing them :— 


(a) either at the aerodrome of departure ; Or 
(b). at destination ; or 


(c) by stopping them in the course of any journey (on any landing) ; or 
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(d) by calling for them to be delivered at the place of destination or in the 
course of the journey to a person other than the consignee named in the air con- 
Signment note ; or 


(e) by requiring them to be returned to the aerodrome of departure. 


The right of the consignor ceases when that of the consignee begins, t.6., on 
arrival of goods at the-place of destination. If the consignee declines to accept 
the consignment note or the goods, or if he cannot be communicated with, the 


consignor resumes his right of disposition. 


Lien.—In the case of Carriers by Air, Article 18, paras. 1 and 2 of 
‘© General conditions of carriage of goods ” of International Air Traffic Associa- 
tion provide that carriers have the rights of a creditor secured by lien over the 
goods for all sums due under the provisions of the contract of carriage. These 
rights remain as long as the goods arein the possession ofa carrieror of a third 
party who retains them on his behalf. 


CARRIAGE OF ANIMALS.—In aircraft, live animals can be carried- only 
by special arrangement. Vide Act 8, para. 2 of “ General conditions of car- 
riage of passengers and baggage ” of International Air Traffic Association. 


CARRIAGE OF PASSENGERS.—Under Article 3 (1), Schedule I of Carriage by 
Air Act, 19321, passenger’s ticket is to contain place and date of issue, places 
of departure and destination, agreed stopping places, name and address of 
carrier, statement that it is subject to rules of the’ “f Convention’’: Violation of 
these precludes the carrier from claiming exclusion or limitation to his lability. 
In the event of death or bodily injury to passenger in order to claim damages, 
the accident should have occurred on board the aircraft or in the course of any of 
the operations of embarking or disembarking. The carrier avoids liability by 
proving negligence in pilotage, or in handling of aircraft or in navigation and by 
providing that he and his agents took all measures to avoid damage or by proving 
contributory negligence of the injured. In the case of injury to passerigers by a 
carrier by air, section I (4) of the Carriage by Air Act of 1932’, confine the remedy 
of the injured to the Act itself and excluded all remedies by common law or 
statute. The Act keeps alive the remedy to legal representatives. Vide Article 
27 of Schedule I to the Act. In Grein v. Imperial Atrways*, it was held that 
Fatal Accidents Act did not apply to carriers by air. 


Certain particulars, a luggage ticket should contain under Article 4 of 
Schedule I to the Carriage by Air Act of 1932.1 If it does not contain the 
number of passenger’s ticket, number and weight of package and a statement 
relating to liability, the carrier is not-entitled to limit or exclude liability. 


Under Article 30, Schedule I of Carriage by Air Act, 19321, in the case 


-of successive carriers by air, i 


(i) As regards injury to a passenger, he can take action only against the 
carrier during whose carriage accident happened. 


(ii) as regards damage to luggage or goods, the passenger or consignor can 
sue the first carrier, and the passenger or, consignee who is entitled to delivery, 
will have a right of action against the last carrier, and further, each may take 
action against the carrier who performed the carriage during which the destruction, 
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loss, damage or delay took place. These carriers will be jointly and severally 
liable to the passenger or to the consignor or consignee. 


International carriage by air. 


By the Carriage by Air Act, 19321, effect was given to the Convention of 
Warsaw for the unification of certain rules relating to international carriage by 
air. This Convention consisted of provisions concerning the carriage of passengers, 
goods and luggage known as Warsaw Rules, being signed at Warsaw on the 12th 
October, 1929. The rules were designed to govern contract of carriage in relation 
to an International carriage by air, 


INTERNATIVNAL CARRIAGE.—International carriage is any carriage in which 
according to the contract made by the parties the place of departure and 
the place of destination, whether or not, there be a break in the carriage, 
are situated within the territories of two High contracting parties to the Con- 
vention, or within the territory of a single contracting party, if there is an 
agreed stopping place within a territory subject to the sovereignty, etc., of 
another power, even though that power is not a party to the Convention. 


The Convention of Warsaw provides that in the case of passengers the 
liability of the carrier for each passenger is limited to the sum of 125,000 francs, 
In Grein v. Imperial Airways, Lid.* a passenger took a ticket from London to 
Antwerp and back with an agreed stopping place at Brussels by the defendants’ 
air service. Great Britain is and Belgium is not a High contracting party to the 
Convention of Warsaw which applies to all “international carriage”... . by 
aircraft for reward. On the journey back from Antwerp to London the aeroplane 
in which the passenger was travelling was wrecked in Belgium and the passenger 
was killed. In an action by the widow for damages, the Court of first 
instance held that the accident was due to the neglect of the pilot and that the 
ticket issued to the passenger involved two distinct carriage and that the latter 
carriage during which the passenger met his death, being a carriage from a place 
not within the territory of a High contracting party was not “ international. 
carriage ’’ and therefore the liability of the defendants was not limited to the English, 
equivalent of 125,000 francs. The Court of Appeal, while accepting the finding 
on the neglect of the pilot, reversed the decision of the first Court and held that there 
was only one carriage, namely, from London to Antwerp and back ; that it was 
an international carriage : and therefore that the damages recoverable were limited 
to the English equivalent of 125,000 francs. Greene, L.J., said that ‘ the contract 
under Schedule 1, Article 1 (3) of Carriage by Air Act of 1932,1 is the unit to which 
attention is to be paid in considering whether or not the carriage under it is inter» 
national or not ........ The fact that there is a break in the carriage is 
immaterial. In other words once the contract is ascertained to be a contract 
for the class of carriage described, it matters not that thé journey is broken. Thus, 
if the contract were for the carriage of a passenger from Paris to Madrid it ould 
make no difference if the passenger was entitled under the contract to break his 
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journey at Toulouse ; he might be entitled to.remain at Toulouse for a week or 
a month, and then resume his journey, the carrige would none the less satisfy 
the definition. The reason for this is clear once it is appreciated that the contract 
is the unit, not the journey.” 


‘High Contractine Party ”.—In Philippson v. Imperial Airways, Lid.,} 
the appellants sued for the loss of a parcel of gold which the respondents agreed 
to carry by air from Croydon to Belgium on the terms of a written contract. 
The gold was lost at Croydon while in the custody of the respondents. The 
appellants commenced their action more than six months, but less than 
two years after the loss. The question was whether their action was 
barred by the terms of thecontract. The contract incorporated conditions 
whereby, in effect (1) claims for damages were extinguished unless the action 
was brought within two years where the action arose out of “ international carriage,” 
or within six months in all other cases : and (2) “ international carriage ” meant 
carriage between two places within the territory of two “ High contracting parties ” 
to the Convention of Warsaw dated October 12, 1929. At the date of the contract 
Great Britain had signed and ratified the Convention and Belgium had signed but 
had not ratified it. The respondents contended that since Belgium had not rati- 
fied the Convention it was not a High contracting party, that the carriage was 
not an International Carriage and that the suit brought after six months was barred. 
The House of Lords held by a majority that “‘ High contracting parties ” in the 
Convention included a party who had signed but not ratified the Convention, 
and had the same meaning in the contract of carriage. It followed that Belgium 
was a High contracting party and the claim arose out of “‘ international carriage ” 
and the action was not too late. The Carriage by Air Act of 19322 which 
enables His Majesty by orderin Council to certify who are the “High contracting 
parties ’’ to the Warsaw Convention does not affect the contract. 


Tae Conrracr oF OARRIAGE,—In the carriage of goods by air, the test, 
as to the applicability or otherwise of the Warsaw Rules, centers primarily upon 
the nature of the contract of carriage and whether the contract governs what is 
an international carriage within the rules. An international carrier is not 
placed under the obligation, which other types of carriers may find themselves in 
English law, of being common carriers. 


LIABILITY OF GARRIER FOR DEATH OR INJURY TO A PASSENGER OR DE- 
STRUCTION OR Loss OF GooD8s —The carrier by air is liable for damage caused by 
death or injury to a passenger, if the accident that caused the damage took place 
on board the aircraftin the course of the operations of embarking or disem 
barking. He is liable for destruction or loss of luggage or goods if it happens 
during the carriage by air. The carriage by air comprises the period during 
which the luggage or goods are in charge of the carrier, whether in an aerodrome 
or on board an aircraft or, in the case of landing outside an aerodrome,in any 
place whatsoever, The carrier is not liable if he proves that he and his agents 
have -taken all necessary measures to avoid the damage, or that it was impossible 
for him, or for them, to take such measures, 








1. (1939) A.C. 332. ; 2, 22 & 23 Geo. 5, c. 36. 
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In the case of carriage of goods and luggage a further exception run‘in the 
carrier’s favour. Here the carrier is not liable if he proves that the damage was 
occasioned by negligent pilotage, or negligence in the landing of the aircraft, or 
in navigation, and that, in all other respects, he and his agents have taken all neces- 
sary measures to avoid the damage. The air carrier will be relieved of liability 
“if he proves that the damage was caused by or contributed to by the negligence 
of the injured person. 


; LIMITATION OF Liasmiry.—The liability of a carrier is limited in the event 
of damage arising out of an international carriage. In the carriage of passengers 
‘the liability of the carrier is limited to a sum of 250 gold francs per kilogram. 


ASSESSMENT OF DAMAGES.—The assessment of damages is governed by the law 
of the country in which the act complained of took place. Ekins v. Kast India 
Go.,4 which was aproved in the House of Lords.* Generally the rule in 
Haddley v. Baxendale applies. In the case of personal injury arising from 
accident the damages are general and will include an assessment for stock, pain 
and suffering and any special damage arising out of the injury in addition. The 
Warsaw Rules provide that any sums in francs may be converted into any 
national currency in round figures. Section 1 (5) of the Carriage by Air Act, 
1932° provides that any sum in fares mentioned in Article 22 of the First 
Schedule shall, for the purpose of any action against a carrier, be converted into 
sterling at the rate of exchange prevailing on the date on which the amount of any 
damage to be paid by the carrier is ascertained by the Court. 


The Second World War that started in 1939 shattered the Paris Convention of 
1919, the Warsaw Ccnvention of 1929, the Rome Convention of 1933, Sovereignty 
of States over the air space above them persisted in the Paris Convention of 19 10; 
it in a way recognised the freedom of innocent passage during peace. But the 
recent Air Convention at Chicago‘ had to explore the possible rights of States 
over the air. It gives a ray of hope in that it talks of five freedoms, namely :— 


(1) Freedom for innocent passage across the territory of another ; 


(2) the right to land for servicing of air-craft, i.e., for fueling and main- 
tenance ; 


(3) the right to carry traffic from the country of origin to any destination ; 


(4) the right to bring back traffic from any place; 


(5) the freedom to take up and set down traffic at intermediate points. 
The need of an international authority to control civil aviation in the interest of 
all States is felt. 
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+ The British Government have signed (1) an international air services transit 
agreement which provides as between the signatories the right of transit over terri- 
tory and the right of making non-traffic stops ; and (2) also an interim-agreement 
for the establishment of a provisional international civil aviation. 


‘Researches have brought aviation to a stage next to perfection. Undiscovered 
country and undreamt of lands have now become discoverable. Success in war 
no longer depends upon army and navy. Above all, the discovery of Uranium- 
Fission in 1939 and of the splitting of its atoms with fierce explosion by bombarding 
it by means of Neutrons lead to the discovery of the Atomic-Bomb at the Laboratory 
at Los Almos under the direction of Professor J. R. Oppenheimer of the University 
of California. On July 16, 1945, came at the Almogordo site the first test which 
crowned the experiments during the war. The devastation to.be caused by the 
Atomic-Bomb was proved. Aeroplanes can carry Atomic-Bombs wherever they 
please and flourishing cities like Nagasaki can be rendered into wildnerness, 
What one author said of the Atomic-Bomb equally applies to aviation. “It has 
raised problems of tremendous social, economic and political import. It is clear 
that our existence as a peaceful nation depends on proper solution of these problems, 
World-wide agreement, peaceably reached in the real desire to control this new 

weapon for the benefit of all, will alone provide an opportunity for us to live free 


from b threat of war.” 
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BOOK REVIEWS. > 





HISTORY OF DHARMASASTRA, Ancient and Mediaeval Religious and Civil Law, 
Vol. IHI, by Mahamahopadhyaya P. V. Kane, M.A., LL.M., 8 vol. pages xlv, 1088, 1946 
(Bhandarkar Oriental Research Institute,) Poona, Price Rs. 30. 


The publication of a new volume of Mahamahopadhyaya P. V. Kane’s monumental “ History 
of Dharmasastra ” is an event in the history of our cultural and legal literature. Begun over a quarter 
of a century ago, and composed in the hard-bought leisure of a busy legal practitioner’s life, the work 
has proceeded steadily, and four massive volumes have already appeared, and a fifth is promised, 
if health and life are vouchsafed to the gifted author, who is now sixty-seven. The first volume dealt 
with the history of the literature of Dharmasastra. It appeared in 1930, and was acclaimed as the 
most comprehensive review on its subject. The second part came out in two volumes in 1941. It 
dealt with many basic institutions and ideas of Dharmasastra, and was the first treatise in English 
to deal with them with fulness, adequate learning and insight. We have now the third volume. If 
the Immense quantity of material that has to be worked up be considered, the interval between the 
appearance of successive volumes of this work cannot be deemed too long. In range of reading 
involved, in penetration and scholarship no work has excelled it. The recent addition deals with 
topics, which must possess more attraction for us, than the last part: viz., ancient political and legal 
institutions and ideas of India. There are few, who will now hold that a study of ancient Indian 
polity can have only an academic interest for students of Indian history and of the history of political 
institutions, which, written by western authors, ignorant of the contributions of ancient Indian thinkers, 
have given sketchy and unsatisfactory accounts of India’s contribution to political thought. The 
renaisance, which began a generation back, created a new interest in our ancient system of adminis- 
tration. It was stimulated by reaction to the patronising references to its inherent poverty, which 
was held as showing India’s unfitness for democracy. This led, as Mr. Kane has pointed out 
to some exuberance of statement in assertions of claims to the existence of representative parliamentary 
assemblies as well as various forms of democratic organization in ancient India. The revived interest 
in our old institutions coincided with the discovery of Kautilya’s Arthasastra, of which much use 
was made by writers, who asserted or denied the existence of free institutions. There is now a 
considerable literature on our old polity, to which many distinguished scholars of erudition and 
insight have contributed. In the field of Hindu jurisprudence, there has been no lack of studies 
by competent lawyers from the days of Sir William Jones and Colebrooke. Hindu Law is governed 
by rules of Dharmasastra, and the reduction of its field has been the slow work of reformist legislation. 
But when most of these monographs were composed, some of the major mediaeval authorities, like the 
bhashyas of Medhatithi and Visvarupa and commentaries on Yajnavalkya-smriti were still known 
only im manuscripts. It was not everyone, who, like Rajkumar Sarvadhikari, could use unpublished 
manuscript material. There was a steady demand for the publication of important texts and trans- 
lations of Dharmasastra. ‘The study of the inter-relations of Dharmasastra and Arthasastra is com- 
paratively recent. The checking of conclusions derived from works on law or polity by authentic 
historical records like inscriptions, has been still more recent. Writers on these subjects today utilise 
all such material. But few, especially in the field of Hindu Law, possess the combined knowledge 
as well as mastery of modern statute and case law which would help the production of an adequate 
and authoritative study of Dharmasastra Law and its vicissitudes. It is the privilege of M. M.P. V. 
Kane to possess this equipment in a remarkable degree. His knowledge of the Sanskrit legal sources 
is as extensive as it is profound. He is endowed with a knowledge of Sanskrit literature in most of its 
branches, Vedic, Epic, Classical and Technical. His knowledge is “all ready money.” His legal 
and historical training has enforced a habit of caution in making or accepting statements, and the 
combined gifts of the advocate and historian make his writings authoritative and attractive. Such 
combination of qualifications exercises a reciprocal check. It helps to avoid the advocacy that 
transcends the limits of judicial balance, as well as the passion for precision of statement, which is 
often a cloak for inane writing. Mr. Kane writes with clearness and force, and occasionally with 
eloquence. His book is very readable. Even a general reader may find both profit and enjoyment 
in reading his legal chapters. 

o ltneed hardly be said that to most readers of today the present volume will prove more attractive 
than its predecessors. This is owing to its topics which are Rajadharma and Vyavahara. Mr. Kane, 
however, endeavours to meet possible questioning of their utility to the modern world, As regards 
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Rajadhasma, his plea is two-fold. Firstly, the political make-up of an age in which the ideal of Manu 
(IV, 160) that freedom spells happiness and dependence misery, and of the Markandepa-purana that 
“the unfree are hardly human’ (p. 237) must appeal to us and stimulate us. Secondly, the fact is 
undeniable that, in ancient India, States, large and small, contrived forms of administration that 
ensured for the people the freedom to live their lives without State interference. Fahien has testified 
to such conditions in the Gupta Empire of 400 A.D. The study of the system based on Dharma 
which ensured this, cannot but be of interest or use. The utility of the study of Dharmasastra law is 
more obvious. Some of the titles of law (2yavaharapada) are still operative, e.g., those relating to debts, 
marital relations, inheritance and partition (p. 226) The age of majority laid down by the Indian 
Majority Act of 1875 is inapplicable to marriage, divorce, dower, and adoption. (p. 574). It is 
sometimes said that when Hindu Law is codified, there will be no further use for the study of the 
sources. ‘This is not so. For the Row Committee’s Bill has yet to be discussed in detail in the 
Legislature and its provisions,will have to be examined in the light of the traditional law. Further, 
codification does not seriously diminish litigation. People are readier to go to law to assert their 
rights when they are conscious of them, as they will be when it is embodied in intelligible statutes. 


The study is further necessitated by another circumstance. As in several matters relating to 
Hindus, the Courts have to adjudicate in accordance with Dharmasastra, a body of case law has 
grown up. The consideration of the validity of such decisions in relation to the hypothesis is now 
called for. Further legislation has invaded the field since 1829, when sati was declared a punishable 
crime, and the proposed codification of Hindu Law will come only in succession to a series of enact- 
ments (p. 821), which have altered the old Jaw, as laid down in smritis and digests. The sub-title 
of the book seems indeed to restrict its scope and confine it to an exposition of ancient and mediaeval 
law, but the study of its vicissitudes is not irrelevant. From the standpoint of lawyer and Judge, 
some of the most valuable parts of the book are those in which the changes are described and examined. 


An indication of the contents of the volume will show how civil and criminal law require mor 
space than polity. It was so in old nibandhas also. The sections on Vyavahara have been the longest 
in Indian digests. It is so not because litigation affects the largest element in the.population, but 
because of the complexity of legal relations and their intricacy. In some smritis (like that of Narada) 
only the yyavahara section has survived, as has been the case in some nibandhas also (e.g. the Vyavahara- 
nirnaya and the Sarasvativilasa). Rajadharma is dealt with in ten chapters and covers less than a fourth 
of the volume. Civil and Criminal Law take up twenty-one chapters and more than half the volume. 
The treatment of legal procedure takes up only a sixth of the book. The title (pada) described as 
dayabhaga acccounts for 280 pages, as it includes besides partition proper, adoption, the order of succes- 
sion and stridhana. In spite of its relative compactness, this section will be valued most by laweyers, 
not only because of the attraction of the subject-matter, but because of the author’s remarkable 
knowledge of Dharmasastra and of the acuteness, incisiveness and justice of his criticisms of case- 
law and legislative enactments. His recorded opinion will naturally receive attention in future 
adjudication and influence decisions. Mr. Kane’s discussions reveal the chaotic condition of modern 
Hindu Law owing to conflicting decisions, which make him seek, like others inspite of a reluctance 
to stray from traditional law, relief in a codification of the Hindu Law of marriage, inheritance, 
partition and adoption. His defence of the proposed mover to codify Hindu Law by the Rao Commit- 
tee (pages 821-824) will be read with interest, though it is somewhat inconsistent with his own general 
position that there should be harmony with traditional law. 


Some instances in which Mr. Kane disagrees with judicial decisions on the ground of their 
incompatibility with Dharmasastra may be given in this context. He points out (pages 446-447) 
that in the smriti law, during a father’s life-time the liability of a son to pay the father’s debts was 
not absolute, but “ judicial decisions have brushed all this aside, and the son’s liability to pay his 
father’s debts during the latter’s life-time is now as absolute as after his death.” The Privy Council 
has made a distinction between a simple money debt of the father and a debt secured by a mortgage, 
but “the distinction is not only without Dharmasastra authority, but is anomalous ” (p. 450). 
According to smriti an aurasa son must be procreated and be born after marriage but the Privy Council 
has held that this is unnecessary, relying apparently on the insistence of such sons as the sahodha. 
Mr. Kane agrees with Sir Gurudass Banerjee in strongly criticising the decision (p.656). In r 
to a recent decision (Anantv. Sankar) of the Privy Council, Mr. Kane remarks that it indicates 
that whatever be the length of time, an adopted son will oust a collateral to whom the estate had 
gone by inheritance (p. 673). He points out the economic effects of the decision. Under smriti 
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law (Manu, IK, 47) once only is a partition made. The dictum that a widow is a potential mother 
(for adoption) leads to absurd results, as pointed out by Mr. Kane (p. 672). He shows that adoption 
does not mean in smriti law, the complete severance of the adoptee from his natural family, as, an 
adopted son must perform the funeral obsequies of his natural father if he has left no son (p. 695). 
Though Mr. Kane, is an admirer of Mayukha he condemns it for allowing the adoption of a married 
person, or of even one who has had a son, as against the spirit of most smritis and nibandhas. He 
advocates legislation to ensure that no one is adopted who has had his initiation (upanayana) performed 
already in his natural family, or if a concession is to be made, when he has not been married already 
hefore adoption (p, 699, footnote). He advacates the repeal of the Caste Disabilities Removal Act 
of 1850 and points out that in England the Blasphemy Act of 1694 is still in force (p. 616, f.n.) He 
challenges the decisions of the High Courts of Madras and Bombay declaring that an unmarried 
brother is not entitled to have provision made for his marriage in a decree of partition (p.622), 
marriage being one of the samskaras and the denial being against express texts of several authorities. 
Though he is for an enlargement of the rights of women, he declares himself against the attempts 
made by the Legislature to give the widow and the daughters shares, even where there are sons. (p. 711). 


In spite of the attitude illustrated in the above criticisms, Mr. Kane is for permitting sagotra 
marriages, which are opposed to the unanimous opinion of Dharmasastra writers, and defends the 
reform because it is permissive (p. 824), and the enforcement of monogamy, on the ground that it is 
desired by many ! 

Mr. Kane’s legal conservatism does not extend to social reform, which he favours. ‘This has led 
him to find in the Kalivarjya theory, to which he devotes disproportionate space in the book (pp. 865 f) 
a justification for modern social reform. He contends (without adequate justification) that 
the Kalivariyas “show the most authoritative dicta of the Veda and law-givers were set aside 
and held to be of no binding authority because they ran counter to prevailing notions ” (sic) and that 
“they furnish a powerful weapon in the hartds of those who want to introduce reforms in the in- 
cidents of marriage, inheritance and other matters jouching modern Hindu society” (p. 967). 
Mr. Kane himself shows that Medhatithi and Visvarupa, authorities of the highest rank, do not 
cite a single verse on Kalivarjya (p. 927), that the Mitakshara cites only a single verse against niyoga, 
giving the eldest son an extra share and the slaughter of a cow in a sacrifice, that the prohibitions 
were made on the ground of human decadence in successive yugas, and that they came into vogue 
only in the Jate middle ages. They derive their authority, not as suggested by Mr. Kane, on public 
demand, a kind of plebescite, but on the authority of sages. The list, which had reached 55, has 
long been closed. To suggest that it can be added to, in the interest of modern social reform is to 
distort its origin and nature. The list of Kalirarfyas has varied from author to author and some of 
the more prominent prohibitions have been generally ignored such as making pilgrimages to distant 
lirthas, performance of Ascvamedha and Rajasuya resorting to sanpasa and animal sacrifices,which 
are barred for Kaliyuga. Many are ritualistic and not therefore of general interest. Some are re- 
actionary like the condemnation of the remariiage of widows, intercaste marriages, rehabilitation 
by prayaschitta of women who have been outraged, undertaking sea voyages and following apad- 
dharma professions by Brahmans. It is therefore curious that Kalivarjya should be held up as sup- 
porting social reform, when demanded by public opinion. The source of authority for Kalivarjyas 
is not popular demand, a kind of plebescite, as hinted by Mr. Kane, but indication by sages. Can 
the mantle of such persons be held to have descended on modern social reformers ? After the 17th 
Century, the list has not been added to. It is the refuge of the reactionary rather than the reformer. 
The citation of Malivarjya in the interest of advocating social and legal changes, is to misread its origin 
and nature. Inspite of his legal conservatism, Mr. Kane, has a partiality for social reform. A 
lawyer or judge cannot be denied, any more than a historian, the right to personal convictions, 
but it is perilous for a judge as for a historian to allow them to influence their statements or judgment. 
Bias is barred to both. 

The chapters on Dayabhaga etc. are the best in the book. Mr. Kane has, from his familiarity 
with the sources, showed that the distinguishing features of the rival schools have their roots in smritis, 
and are not the creations of Vijnaneswara and Jimutavahana (p. 557) ; and he criticises both the 
protagonists impartially. Every Hindu writer claimed only to present the correct doctrine of smritis 
and the diversion of Hindu Law into schools is the work of Colebrooke and the Courts (p. 878). 
He criticises with effect Justice Sarodacharan Sircar’s fantastic theory of the birth of the Bengal school 
e in the commercial spirit of Bengal (p. 640) and K. L. Sarkar’s theory of Buddhist influence on the 
Mitakshara (pp. 565-566). He explodes Jolly’s assertion that in the earliest periods of Indian juris- 


36 THE MADRAS LAW JOURNAL. [1047 


prudence, partition of property was unknown (pp. 565-566). He shows the inconsistency of the 
Bombay High Court, which enforces Mayukha law on Gujarat but ignored the Mahyukha’s rejection 
of a valid marriage between a Brahman and a Sudra woman (Natha v. Chotalal, pp. 599-600). 

Mr. Kane takes the position that it is open to the Legislature to recognise such a union but it is 
outside the scope of a judge to do so, This lands him in inconsistency, as he has, in other caseg 
objected strongly to legislation against the spirit of Dharmasastra. The temptation to build up 
theories assails specialists, few of whom are able to resist it. Jolly found an explanation for the thirteen 
kinds of sons in the deep-rooted belief of the efficacy of male offspring and in economic considerations 
which make sons desirable, as workers. Mr. Kane rightly points out the flaw in the hypothesis : 
the incampetence of secondary sons, like the aurasa, to perform obsequies to the parent and redeem 
him from hell. Jolly imagined that a person could have simultaneously as all the types of secondary 
sons, along with the aurasa. This is wrong because sons like the putrikaputra, the dattaka etc. cannot 
come into existence at all when an aurasa is available, or grandsons through aurasas (pp. 648-649), 
Mr. Kane illustrates the confused and erroneous decisions that result from faulty translations, from 
ignorance of Sanskrit in judges, and from judges mixing up different institutions like marriage and 
miyoga in regard to Saunaka’s dictum that the adoptee must be putra-chhaya-vaha. This is seen in Bombay 
decisions on adoption (pp. 682-3). Even minute verbal misunderstandings that lead to wrong con- 
clusions do not escape his vigilant eye. He shows (p. 453), in discussing the liability for a dead man’s 
debts, the equitable rule that whoever takes the deceased’s wealth or his widow (yoshidgrahi), over 
whom the deceased had a sort of dominion, was bound to pay the dead man’s debts, and rebuts the 
interpretation of yoshidgrahi (“taker of the widow ”) as a sanction to widow remarriage, whereas 
it refers only to kept-mistresses. On page 646, he exposes Jolly’s error in confusing bijin (the giver 
of ‘seed ’ in niyoga) with bijija (the son born of nipoga). But, occasionally he himself misses a correct 
interpretation ; for e.g., on p. 804 (footnote 1561) he misses, by following Dr. Shamasastri’s incorrect 
punctuation of a famous dictum of Kautilya (II, 1)? the point that Kautilya merely reaffirms in it 
the well-know rule of Dharmasastra that in no circumstances (as for instance if she became a patita or 
outcaste) can a mother be abandoned (p. 613 and p. 948). Dr. Shamasastri misunderstood the 
passage and made it conflict with the Dharmasastra rule, and the error was pointed out in the 
reviewer's Ancient Indian Polity (1916 & 1935) with which Mr. Kane has showed himself familiar. His 
suggestion (p. 721) that the text of Vioadaratnakara of Chandeswara, as printed (p. 592), which places 
the father after the mother in the line of succession, must have been tampered with, as Mitramisra’s 
Vyavaharaprakasa (p. 592) assigns to Chandeswara an exactly contrary view, asin the Kalpataru, which. 
Chandeswara almost invariably follows. This is vindicated by the manuscripts of the Kalpataru 
examined by the reviewer, in preparing an edition of its Vyavaharakanda. ka 

Special attention should be drawn to the historical treatment adopted by Mr. Kane in dealing 
with several topics of Vyavahara e.g., the relation of spiritual benefit and heirship on p. 734 ff. His 
exposure of the bewildering state of the law about bandhu succession (p. 758) and ‘his criticism of Raj- 
kumar Sarvadhikari’s definition of the limits of bandhus (p. 757) and his views of bandhu succession (p. 
760) merit mention. So is his lament (p. 674) on the inroads made by legislation and case law 
on the Mitakshara joint-family, of which he remarks pathetically “ only the shell remains”. 


In regard to Mr. Kane’s treatment of Vyavahara, it has to be noted with regret that he has not 
used the Kalbataru, of which manuscripts could have been obtained. Its importance is signified 
by wholesale ‘borrowing’ from it by later digests like Rainakara, Chintamani and Vivadatanadava, p. 547 
etc., and the vyavahara section of Madanaratna (p. 247), which are neither as old nor as authoritative 
as the Kalpataru. One of the merits of the excellent Dharmakosa of Wai (whose three volumes supply 
the entire digested material of Vyavahara and Rajadharma) lies in the trouble taken by its editor to secure 
and utilize manuscripts of such works. Incidentally, it may be remarked that Mr. Kane’s omission 
to refer to the reviewer’s reconstruction of extant fragments of Brihaspati from many times as many 
sources as Mr. Kane’s own reconstruction of the pyavahara fragments of Katyayana was made from, 
requires an explanation, as the edition of it in the Gaekwad’s series was published in 1941, as Mr. 
Kane, knows. So is his omission of any reference to the Rajadharmakanda of the Kalpataru, edited 
by the reviewer in the same series, which was published in 1943. It has used all available manu- 
scripts of the work, whereas the Lahore reprint of it, published a year earlier, is based on a single 
defective manuscript. There seem to be signs, however, of both the mentioned books having been 
used. 

The Rajadharma section of the volume under review is not upto the level of the Vyavahara section. * 
Its defects are two-fold : undiscriminating use of authorities or sources, irrespective of their relative 
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weight or antiquity, and the attempt to evolve a composite picture therefrom ; and secondly, adoption 
of a method of treatment more analytical and descriptive than critical and interpretative in cqntrast 
with the treatment of oyavahara in the same volume. In both, there is a very large modern literature, 
in many cases. It is not so with his treatment of Rajadharma. It is a pedestrian performance, covers 
a well worn field, and is somewhat superficial. In a work on polity, one expects a distinction to be 
made in citation of authority between ancient Arthasastra works like Kautilya’s masterpiece, composed 
by a great empire-maker and administrator, and works of 17th Century pedants like Anantadeva 
(Rajadharmakaustubha) and of uncertain age like the Sukraniti. Workson Rajadharma or Rajaniti 
camposed by pandits, innocent of administrative experience, are mediocre compilations which gre 
Uninforming. Mr. Kane follows the order of treatment indicated by the traditional order of enu” 
meration of the elements of the State (safianga) in his own chapters but he fails to grapple with 
important constitutional questions like the seat of real and legal sovereignty, the basis of political 
obligation and the power of law-making. Negative contributions like his denial of the existence 
of real “ nationhood ” in ancient India, and of the absence of real representative assemblies (p. 93 
and p. 198) do not carry us far. He gives some indication of his consciousness of the constitutional 
significance of the mandatory nature af Dharmasastra, and the recommendatory character of Artha- 
sastra. He also cites authority to show how Manu was accorded a pre-eminent and over-riding 
position among smriti authors ; this gives special weight, from a constitutional standpoint, to the dicta 
of Manusmriti, which do not disclose an obvious reason or purpose behind them (adrishta-phala). On 
the question of the king’s power to legislate, Mr. Kane’s position is somewhat hesitant or half-hearted. 
He admits (p. 270) that the king had to act only in accord with Dharmasastra rules. He is conscious 
of the royal obligation to secure obedience to Dharma precepts by all his subjects (which makes a 
wider Rajadharma, in the sense envisaged by the Mahabharata section on Rajadharma, as well as a 
narrower, i.e., Rajaniti). Writers like Medhatithi specify among what a king can do, only the issuing 
of minor execution orders, which do not constitute legislation. Without making an exhaustive study 
of available evidence, Mr. Kane qualifies the denial of legislative power in the king by such vague 
statements as “ the legislative action of the king was very limited ”, (p. gg) and “ law-making in the 
modern sense is almost entirely Jacking in the smritis ” (p. 100). The matter has been dealt with 
elsewhere, on its constitutional side, by the reviewer, and the instances cited by Mr. Kane, as wellas 
others, which might seem to qualify an outright denial, are examined there. It is worthy of mention 
that the index of this massive study of polity and law has no entries on legislation and law-making | 
On the critical side, Mr. Kane has made some points against Dr. Jayaswal which are correct (pp. 28 
go and 80) but his own assertion that the oath in the Aindrabhisheka (p. 73) has no constitutional 
significance, like an oath to the people, calls for re-examination. Mr. Kane is right in exposing 
the crude theory of Dr. Jayaswal that the Manusmriti was, in its present redaction, composed to buttress 
up the Sunga usurpation (p. 75), and a theory of Divine Right was brought into it for this purpose. 
But, his own explanation that the Mahabharata and Manusmriti versions of the divine creation of 
kingship to end civil strife, was in the interest of making the people willingly accept the absolute rule 
of the king, is also disputable (p. 244). Mr. Kane has failed to find the real explanation of the riddle 
he propounds—of the same works magnifying the royal office and power and specifying royal depo- 
Sition and tyrannicide. The two theories must be read with a third theory—viz., the Divine creation 
of Danda, who is ‘ king over kings’, to whom all must bow, and-who slays the wrong-doer, irres- 
pective of position. Fact and theory are often inter-related, in any appraisal of the volume, an esti- 
mate of the sections dealing with procedural Jaw, and the cyavaharapadas, other than those relating 
to inheritance, partition and adoption, should not be omitted. They are, on the whole, entitled 
to great praise. Mr. Kane has showed in his all-too brief account of “ adjective law ” that Indian 
jurists had as comprehensive and correct notions of the ways of adjudication in rendering justice 
between man and man, as the most modern systems of jurisprudence have. In two respects, the 
Indian system was supérior to even the modern It made litigation cheap, and within the means 
of all, rich and poor alike. It was real equality of every one before the law, not a paper declaration 
of such equality, when the law costs and the law’s delays, as Dickens made out in his castigation of 
the delays of the Lord Chancellor’s Court in England, made justice unavailable to the common man, 
India of old recognised in Judicial administration no privilege, springing from nationality (e.g., the 
Ilbert Bill compromise ending in the trial of European subjects by juries of their compeers and by 
Judges of their nationality) position in the State or society, or the benefit of the clergy, as in Europe. 
Justice was public, quick and efficient. The law’s delays, now so notorious, were unknown in ancient 
Ifdia (p. 297). The professional lawyer was unknown in ancient India, pace Dr. Jayaswal, who has 
evolved him out of an expression in Milindapanha (p. 230 “Manu and Yujnavalkya”). Mr. Kane 
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RETIREMENT OF MR. JUSTICE K. P. LAKSHMANA RAO. 


Mr. Justice K. P. Lakshmana Rao has occupied the high office of a Judge of 
the High Court of our premier Province for well nigh fifteen years and has taken 
leave preparatory to retirement. A painstaking and conscientious Judge, he has 
been discharging his duties without offending anyone and has been dispensing even- 
handed justice. His remarkable faculty of remembering even minute details and 
his thorough mastery of the entire records in every case, though disconcerting 
to the practitioners sometimes, has stood him in good stead all these years. He 
might not have been spectacular, but his decisions were invariably just and correct. 
All felt at ease in appearing before him and putting forth their arguments and no 
one ever felt that he was either shut out or that he did not get agood hearing. He 
arrived at his decisions after a full scrutiny into all the facts of a case and after 
hearing what all had to be said by both parties. The office of a Judge is an exacting 
one and Mr. Justice Lakshmana Rao never spared himself in giving his whole- 
hearted attention to the discharge of the duties of his High Office. An honest 
and upright Judge, he did his work methodically and thoroughly and has earned 
for himself a fond corner in the hearts of the practitioners. We would all be missing 
the familiar figure for a long time to come. We wish him long and healthy life 
in the days to come. 


REFERENGE IN Court. 


Mr. K. Rajah Aiyar, the Advocate-General, in making a reference in Court, on 
Thursday last, to the retirement of Mr. Justice Lakshmana Rao, said ‘*‘ The large 
and representative gathering of Advocates present in the Hall showed the afrection 
and esteem they had towards you. It was indeed with much regret that we have 
to bid farewell to you officially to-day, on account of the inexorable law which com- 
pelled a judge to retire at the age of 60. Every one ofus, senior and junior alike, 
have always felt in arguing cases in your Lordship’s Court, a certain sense of 
ease which Advocates need. You have always been a sportsman, in every sense 
of the term, both inside and outside the Court. You have given every practitioner 
gppearing before you, a good and patient hearing and sometimes, if we felt some 
irksomeness, it was because of your Lordship’s remarkable memory pitted against 
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the inferior memory of some of us. I assure your Lordship that we have always 
felt that you held your high office with great dignity and grace and carried those 
qualities inside and outside without leaving the impression of officiousness. You 
have won the love and esteem of the Bar and to give public expression to those 
sentiments, we have gathered here. We look forward to many years of association 
with you in other spheres of life. We hope you will remember the Madras Bar 
with the same affection and regard with which we regard you.” 


Mr. LAKSHMANA RAOS REPLY. 


Mr. Justice Lakshmana Rao thanked the Advocate-General and the 
members of the Bar for their kind sentiments and stated: “I could not 
adequately express in words my gratitude to you all. The Bar has always 
been kind to me, may be because I went out, as a judge fairly early in my life. 
The Bar always deserved sympathy and confidence of the Bench, and I always felt 
that I am a member of the Bar, even though I was sitting on the Bench. I regard 
myself still a member of the Bar, enjoying all the privileges of an Advocate without 
the privilege of practising. I have had very pleasant memories of the Bar wherever 
I was a Judge and I assure you, I am very sad to leave you to-day. But I will be 
seeing most of you outside the Court in other walks of life. When I was told that 
a public reference will be made to me, I doubted whether I would be able to reply 
adequately to you all. I am overwhelmed with your kindness and I thank you 
all for having assembled here in such large numbers. I wish you all the best of 
luck and success.” 
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HINDU FEMALE LIFE. ESTATE HOLDERS UNDER GRANTS AND LIMI- 
TATION FOR DECLARATORY SUITS IN RESPECT OF ALIENA- 
TIONS BY THEM. 


Life estates are recognised both in Hindu and Muslim systems of law ; in the 
former system generally and in the latter in some cases only. Among Hindus a 
life estate may pass by inheritance or under a gift or bequest. In the case of Muslims 
a life estate may be created if the parties are Shiahs. It may also be taken by succes- 
sion where the Hindu law of inheritance was applicable to any section of Muslims 
by way of custom. Alienations by life estate holders purporting to be absolute 
transfers are not unfamiliar. The remedies available to the persons who on the 
termination of such estates would become entitled to the possession of 
the property are well settled. Section 42 of the Specific Relief Act “allows 
a suit to be brought for obtaining a declaration that the alienation will not 
be binding beyond the lifetime of the alienor. Article 125 of the Limitation Act 
prescribes a period of twelve years from the date of the alienation as the period of 
limitation for a suit during the lifetime of a Hindu or Muhammadan female by a 
Hindu or Muhammadan who, if the female died at the date of instituting the suit, 
would be entitled to the possession of land, to have an alienation of such land made 
by the female declared to be void except for her life or until her remarriage. Two 
conditions are necessary for the article to apply : (1) the alienation must have been 
by a female who had obtained the estate while being a Hindu or Muhammadan ; 
(ii) the challenger must also be a Hindu or Muhammadan. It is no doubt possible 
to argue that the continuance of the female in the Hindu or Muhammadan religion 
at the date of the alienation and the date of the suit is also an essential pre-requisite 
inasmuch as the suit is spoken of as one brought during the life of a Hindu or Muham- 
madan female. The language of the article would warrant such a construction 
though no case seems to have adverted to this aspect of the matter so far. One 
thing is, however, clear, namely, that the quality of the estate stands determined 
at the moment of its vesting in the female, be it under the laws of inheritance or 
under a grant or will. The important question would still remain whether in 
addition to getting the property as a Hindu or Muslim it is further necessary that 
the estate should have been taken under the law, that is, by inheritance and not 
under a grant for article 125 to apply. Judicial opinion on this matter has been 
somewhat conflicting. In Mt. Nandan v. Wazira+ it has been held that for the 
article to apply it is not necessary that the female taking the estate should have 
taken it under the Hindu or Muhammadan law. Religion and sex are the only 
material factors and not the mode in which the property was obtained. The con- 
clusion was reached on the ground that under Muhammadan law a female never 
succeeds to a life estate and the inclusion of the Muhammadan female within the 
scope of the article should therefore be attributed to the possibility of her getting 
a life estate by act of parties as distinguished from succession under the law. It 
has been pointed out that this-reasoning has overlooked the possibility of a Muham- 
madan female taking a life estate by the Hindu law of succession being applicable 
to some sections of Muslims. The criticism loses force somewhat in view of the 
fact that the life estate is taken in those cases not by the personal law of the party 
but on the footing of custom. In Nagina v. Mt. Bishini®, the suit was by certain 
members of the proprietary body of a village for a declaration that a gift made 
by a widow—Mst. A—in favour of one M shall not be deemed to affect their rever- 
sionary rights. It was found that the plaintiffs would be entitled to succeed to 
the property on the death of Mst. A according to custom. It was held that article 
125 would apply to the case and not article 120. Bhide, J., remarked : “ Article 125,” 
however, is not by its wording restricted to suits by reversioners. According to 
the wording of that article any suit by a Hindu or Muhammadan of this type would 
be governed by it provided the plaintiffs were the persons who, if the female who 
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‘made the alienation died at the date of the institution of the suit, 
would be entitled to the possession of the land in suit. According to the finding 
of the trial Court, the plaintiffs did fulfil this condition and I see no justification 
for importing the word ‘ reversioner’ in this article which does not occur there, 
I therefore hold that the suit is governed by article 125.” 


A contrary view has been taken by the Patna High Court. It holds that 
article 125 is inapplicable where the life estate has been taken not by inheritance 
but under a grantor a will. The view rests on three grounds. Firstly, itis pointed 
out that with reference to article 128 the word ‘ Hindu’ in that article has been 
taken to mean a person claiming under the Hindu law and there is nothing to exclude 
such a construction in regard to article 125. The decision in Gtrijanund Datta fha 
v. Satlajanund Datta Fhas, had adopted that construction of the term Hindu for 
purposes of article 128. Secondly, it is argued that it is unlikely that the Legislature 
would have intended limitation to turn on the mere sex or religion of the person 
independently of the nature of the property or the character of the possession. 
Thirdly, it is contended that to give a contrary interpretation would produce 
anomalous results. ‘Thus where under a grant life estates are given to two females, 
one a Hindu and the other a Christian, and they had purported to alienate the 
properties absolutely, a declaratory suit concerning the alienation by the Hindu 
female would be under article 125 but not a suit concerning the alienation made by 
the Christian female life estate holder. The view of the Patna High Courtis force- 
fully expounded in Kanhaiya Lal v. Mt. Hira Bibi*. There Mohammad Noor and 
Saunders, JJ., observed : “In our opinion, this article applies when the possession 
is that of a Hindu or Muhammadan female as such, that is to say, by virtue of her 
being a Hindu or Muhammadan, and does not apply if her possession is by virtue’ 
of a grant or transfer made inter vivos or by virtue of a bequest, or, in other words, 
when her possession is irrespective of her being a Hindu or Muhammadan female. 
It is inconceivable that the Legislature would have provided periods of limitation 
depending solely upon the sex of the parties or upon their religious persuasions 
irrespective of the nature of the property involved in the suit or of the nature of 
the possession. For instance, we may suppose that either by grants or by bequests 
ọne life estate has been created in favour of a Hindu or Muhammadan female, 
another in favour of a Christian female and a third in favour of a male person, 
the remaindermen being persons professing different faiths. If the contention 
of the defendants be accepted the result would be that there would be varying 
periods of limitations for suits to avoid alienations that may have been made by 
the several life estate holders on the same date and the period in each case would 
depend upon the sex and the religions of the plaintiff and of the alienor. Thus 
if the suit be by the remainderman who is a Hindu male to avoid alienations by 
the Hindu female this article would apply ; but if the suit be by the same Hindu 
to avoid the alienation by the Christian female this article will not apply nor will 
it apply if the plaintiff is not a Hindu but the alienation sought to be avoided was 
by the Hindu female holder of the life estate, nor if the life estate holder is a male 
of whatever religious persuasion. ‘The result would be that a change of religion 
by any of these persons might entail a change in the period of limitation applicable 
to the case........ We are of opinion that this article refers to cases in 
which the claim of the Hindu is based upon his right as a Hindu to avoid an aliena- 
tion by a female who is in possession as a Hindu and does not apply to cases where 
the possession and the claim are independent of the status of the parties.” In the 
later case, Damar Mahton v. Fagdip Mahton®, this view has been followed. It has 
been held that article 125 applies only to suits during the lifetime of a Hindu female to 
have an alienation by her of land taken by her as a widow declared to be void except 
for her life. In Lahore also, the latest decision in Arura Mal v. Sandhuran* holds 
that it is article 120 and not article 125 that governs cases where a Hindu or Muham- 
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madan female is in possession of property under a gift inter vivos or a will and makes 
an alienation. There is much to be said for the construction of article 125 adopted 
in these cases. As pointed out in Lalchand Hatanchan v. D'Souza! : “It is a well 
established rule that in construing an Act of the Legislature a Judge is not a mere 
automaton whose only duty is to give out what he considers to be the primary 
meaning of the Tan used. He must always consider the effect of any construc- 
tion which he is asked to put on the Act; and if he comes to the conclusion that a 
particular construction leads to a result which he considers irrational or unfair, he 
is entitled and indeed bound, to assume that the Legislature did not intend such a 
construction to be adopted and to try to find some more rational meaning to which 
the words are sensible.” ‘This does not however mean that where the language 
is clear it would be open to the Judge to give any but the plain meaning of the 
language. The ordinary and natural meaning of the word: and sentences will 
alone be permissible, St. John’s Hampstead v. Cotton®. The Legislature must 
be intended to mean what it has plainly expressed and there is no room for construc- 
tion, R v. Banbury’, Fisher v. Blight*. ‘The Court’s duty is not to make the law 
reasonable but to expound it as it stands according to the real sense of the words, 
Biffin v. Yorke’. Even where the intention of the Legislature stands ascertained, 
if the language employed in the Act does not give effect to it, it is not for the Court 
to reject the plain meaning of the words on that ground. As observed by Lord 
Campbell in Coe v. Lawrence®: “I cannot doubt, what the intention of the Legis- 
lature was ; but that intention has not been carried into effect by the language 
La ANAN It is far better that we should abide by the words of a statute, 
than seek to reform it according to the supposed intention.” In fact in all these 
cases, as observed by Mathews J., the question is not what the Legislature meant 
but what the language means, Rothschild v. Inland Revenue’. In trying to avoid 
the anomaly of different periods of limitation turning on the religious persuasions 
of the alienating female life estate holders, there will be no point in getting into a 
different kind of anomaly, namely, of having differing periods of limitations in 
respect of alienations of property wherein life interest alone subsists according to 
the modes in which such life estates had been acquired. It is an inescapable 
conclusion that whichever construction is adopted there would be anomalies. 
Is there then any justification for ignoring the plain construction of the language 
of the article? Looking to the history of the article, originally there was no provi- 
sion corresponding to that embodied in article 125. It made its appearance for 
the first time in article 124 of the Limitation Act of 1871 which provided twelve 
years from the date of alienation for a “‘ suit during the life of a Hindu widow by 
a Hindu entitled to the possession of land on her death, to have an alienation made 
by the widow declared to be void except for her life.” In article 125 of the Act 
of 1877 a number of changes were made. One of them was the substitution of 
the words “‘ of a Hindu or Muhammadan female ” instead of “ of a Hindu widow.” 
It has been suggested that the extension was intended to meet the case of those 
Muhammadans who have adopted, or, in the case of Hindu converts to Islam, 
have retained the Hindu law of property. The explanation is attractive but over- 
looks a fact or two. The words “ Hindu widow ” in the earlier article could with 
plausibility be argued as particularly pointing to the peculiar estate inherited bv 
a widow under Hindu law. Those suggestive words have been replaced by words 
of more general import—‘‘ Hindu female.” This is intelligible on the basis that 
it was not the widow alone who by inheritance would take such an estate but every 
other female heir, and that life estates can be taken not by succession merely but 
also under grants or bequests, inasmuch as there is no disability imposed by the 
Hindu Law regarding the’creation of life estates by gift, transfer or will, In Tagore 
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v. Tagore, it was held that life estates were not unknown to Hindu law and could: 
be vatidly created. Also it is not as if the possibility of Muhammadan females. 
taking life estates by inheritance due to the applicability to particular communities. 
among them of the Hindu. law of inheritance by way of custom was not known 
before the year 1871. Even before that year it had been held that the Hindu 
law of inheritance applied te Khojas and Cutchi Memons, Khaas ® Cutcht 
Memons’ Cases?, Mulbai, In the goods of. Yet in thé Act of 1871 the case of Muslim 
females taking life estates had not been included. The changes in the Act of 1877 
might have been due to all these facts. The reason why Hindu and Muslim females. 
alone are included within the purview of article 125 may be explained on the footing 
that the applicability of their own laws and usages had been guranteed to the- 
members of these communities specifically by Parliamentary legislation as early 
as 1781 and those communities thus stood distinguished from other religious denomi- 
nations. The language of article 125 does not require that the estate of the female: 
should have been taken by succession only. The use of the term “ reversioner °? 
with its special meaning though well known has been avoided in the description 
of the person who may bring the declaratory suit. To import into the article the- 
suggestion that the propery in question should have been taken by the operation, 
of the Hindu or Mussalman law, if the article is to apply, seems to be debatable: 
and has not the merit of avoiding anomalies altogether. The resulting position. 
isunfortunate. Itisreally a matter for legislative interference. 
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APPOINTMENT OF Mr. Justice PATANJALI SASTRI 
AS JUDGE OF THE FEDERAL COURT. 


It is seldom that an appointment to a high office receives universal 
approbation. The appointment of Mr. Justice Patanjali Sastri as a Judge of the 
Federal Gourt—the future Supreme Court of India—is an exception and has 
been received by one and all with great pleasure and immense satisfaction. This 
ds in no small measure due to his outstanding qualities as a Judge, the onerous 
duties of which high office he has been djscharging for the past nine years with such 
great ability and distinction. It is in the fitness of things that one so well qualified 
should occupy the post of a Judge of the Supreme Court of the land 

As a lawyer he had by long and patient years of industry equipped himself 
with a thorough knowledge of every branch of the Jaw. As the counsel for the 
Government in Income-tax matters, he had acquired a mastery in that special 
branch of law. No wonder that when he became a Judge of the High Court, 
he felt himself quite at ease in tackling any knotty question in any branch of the 
law. Particular mention has to be made of his instructive judgments under the 
‘Madras Agriculturists’ Relief Act. ‘They are characterised by a remarkable clarity 
of reasoning and also bear evidence of an intimate knowledge of the practical 
‘side of the life of the agriculturists in this province. A conscientious Judge witha 
‘high sense of duty, he spared himself no pains to arrive at a just and proper decision 
in every case. His treatment of the members of the Bar has been uniformly kind and 
courteous and left nothing to be desired. 

An eminent lawyer and an illustrious Judge, he has found his rightful place 
‘in a Court which will shortly be called upon to function as a Supreme Court under 
the new Constitution to be framed. His task is certainly not going to be an ‘easy 
one. Questions of constitutional law of great importance are sure to arise and 
we have every hope and confidence that he would acquit himself with the 
greatest credit. Madras has really to be proud of its Judges. It had the honour 
of having one of its foremost judges chosen asa Judge of the Federal Court when 
it was first inaugurated. Once again, when the Supreme Court is being consti- 
tuted it is its privilege to supply an equally eminent Judge. Though we are losing 
one of our best Judges, it is a pleasant and willing sacrifice made for the common 
cause of the Dominion of India. We wish him all success in his new and high office. 


REFERENCE MADE IN COURT BY THE ADVOCATE-GENERAL ON 25th NOVEMBER, 1947. 
The Advocate-General in the coutse of a farewell address said : 


We are assembled here to-day to bid good-bye to your Lordship with mixed 
feelings of regret and rejoicing, because, while we feel that Madras has lost a 
good Judge in you, we are.conscious at the same time that our Joss is India’s gain. 
Public expression has already been given in other places by individual members 
-f the Bar to the general feeling of satisfaction which your appointment as a Judge 
-of the Federal Court has given to the profession and the public and I can tell you 

that the opinion is universal that you possess in you all that is necessary to constitute 
"an ideal judge of the Supreme Court of India. Such an opinion is based on our 
experience of you as a Judge of the Madras High Court for the past nine years and 
we know that we will not be disappointed in our great expectations of you in the 
future. From the time of your appointment as a Judge -of this Court, we came to 
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realise that you possessed a judicial mind and a judicial temper ; and as years 
rolled on, we realised and appreciated your worth more and more. There was a 
certain happy blend in you of several qualities of head and heart which attracted 
and endeared you to us. Your vast experience gained as a busy lawyer and 
your intimate association with a great and accredited leader of the Bar constituted 
your equipment and your innate qualities and high character helped you in the 
discharge of your official duties. I remember one Judge of this Court telling me 
once that he did not know who appeared before him in any case—a thing which 
can be equally well said of you. You could detach yourself from personalities, 
bring into,the administration of justice a calm judicial repose and stately dignity. 
You never hustled any practitioner in your disposal of cases nor did you allow 
yourself to be hustled. You would take your own time to understand the facts 
of any case and cogitate upon the legal bearings and aspects before you came out 
with your own observations with force and p e There have been occasions 
when we have felt that you clung to your views with a certain unshakeable tenacity, 
but they only served to emphasise your individuality of thought and courage of 
conviction. Nobody could complain of any want of hearing in your Court. You 
never lost your temper or uttered a harsh word though you could give strong 
expression to your feelings. Your knowledge of Income-tax Law has been profound 
and your valuable contribution to the exposition of the Madras Agriculturists’ 
Relief Act has been acknowledged on all hands. Your judgments have been 
characterised by extreme lucidity and clarity of thought and expression. As a 
man, your simplicity of life, your unostentatious habits and your quiet dignity 
have carried their own appeal to us. On the occasion of your assumption of office 
as a Judge of this High Court, you said in your reply to the Advocate-General 
‘7 | am fortunate enough at the end of my new career to secure from the Bar 
and the wider public a verdict as appreciative as the sentiments you have now 
expressed, I shall feel more than gratified.” I can tell you that you have secured 
that verdict and on the eve of your promotion to a higher sphere of life you carry 
with you our esteem and good will. The new Supreme Court has a great function 
to discharge in Independent India and in that wider and higher sphere of work 
you have a great part to perform. We wish you all success erein. 


Mr. PATANJALI SASTRI'3 REPLY. 


“Jam deeply grateful for the kind words of appreciation expressed by you. 
I remember the exact words said by me on the occasion of my assumption of office 
as a Judge of the Madras High Court nine years ago, which were referred to by 
you. You have now pronounced the verdict on my work as a Judge and I will be less 
than human, if I donot feel a keen sense of satisfaction at the generous words of ap- 
preciation which you have extended to me. Paying a tribute to a great English 
Judge, who recently passed away, an English journal referred to the four indispen- 
sable qualities which a Judge must have, which are learning, dignity, patience, and 
courtesy. To what measure I possess the first qualities, I leaveit to you to say. But 
I have striven to attain the other two qualities. I can claim that I have never 
used consciouly any harsh words to anybody. But if in the heat of debate, 
I have used a harsh expression, I now ask you to forgive me for such lapses. As 
for patience, friends who have been felicitating me on my new appoinment, have 
dwelt on this quality. But, I can say there is not much in that. Because, I never 
read my cases at home except in second appeals now and then and that is the 
secret of my patience. You cannot but listen patiently when you are not posted 
with the facts of the case before you. 


I wish to acknowledge publicly my deep debt of gratitude to two worthy 
gentlemen, Mr. Alladi Krishnaswami Aiyer and the late Mr. Peri Narayana- 
murthy, who had played a large part in shaping my career. Mr Alladi Krishna- 
swami Aiyer took a keen interest in my career, and it was he who had introduced 
me to Mr. Narayanamurthy, a leading member of the Bar. They had both helped 
me a great deal. I also desire on this occasion to express my gratitude to another 


great man of the Madras Bar, Sir S. Varadachariar who, while he was a student, 
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was one of the favourite pupils of my father, learning Sanskrit from him. My father 
used to ask me to emulate the example of Sir 5, Varadachariar. We have been 
both since that time, closely associated with each other, and I had a large measure 
of support from him later on. My friends had often told me that I was following 
in the footsteps of Sir S. Varadachariar and I deem it a great compliment if I was 
following the footsteps of that great man. 


The.Advocate-General has referred to my work on the Bench for the past 
nine years, and touched particularly upon the work I have done regarding cases 
under the Madras Agriculturists’ Relief Act. I have sat with Mr. Justice Wads- 
worth for five years continuously more or less, in disposing of those cases. It appeared 
as if we were writing a commentary all those years on that Act, construing its 
various sections, not happily worded in some places and full of conundrums. This 
Judicial partnership was perhaps the longest in the annals of the history of this 
Court. It was really a great pleasure or me to work with Mr. Justice Wadsworth, 
who, though no longer with us now, possessed acute intelligence and quick grasp 
of facts and I wish to take this opportunity to express my gratitude for the uniform 
courtesy extended by him to me. That partnership had its own A S 
also. It prevented me from sitting with all my other learned brothers on the Bench. 
In fact, it is amazing when I think about it, that I had never sat with more than 
five Judges during my career of nine years here.” 


After thanking all his colleagues and the two Chief Justices (Sir Lionel Leach 
and Sir William Gentle), with both of whom he had the privilege to work, for 
the extreme cordiality and affection shown to him, His Lordship referred to the 
Madras Bar and expressed his appreciation of the loyal co-operation extended 
to him and continued “I wish the members of the Bar all success. I hope 
I would have the pleasure of renewing your acquaintance when you appear in the 
Supreme Court to conduct cases. 


This is not the time, to say anything about my work in the Supreme. 
Court. I wish you had not referred to it. I am keenly alive to the responsibilities 
of my new office, and in what measure I can rise equal to that opportunity, time 
alone will show. I request you to suspend your verdict upon this work, as I re- 
quested then on the previous occasion. When I lay down that office, judgment 
will have to be passed then. I am indeed sad to part from a sphere where I have 
spent 35 years. I thank you all for your kind words, bidding me good-bye.” 


TRIBUTES PAID BY THE ADVOCATES’ ASSOCIATION. 


At a gathering of the members of the Madras Advocates’ Association to meet 
and felicitate Mr. Justice Patanjali Sastri, the President of the Association in 
the course of his speech said : 


Mr. PATANJALI SASTRI AND FRIENDS, 


“On Behalf of the Madras Advocates’ Association, I extend to youa very hearty 
welcome on this happy occasion of offering our felicitations to Mr. Justice Patanjali 
Sastri a good man and a great Judge on his appointment as a Judge of the Federal 
Court. I consider it a matter of personal gratification. We both had our trainin 
in the Chambers of the late Mr. Peri Narayanamurty and in the early years toil 
together, I presume, to our mutual advantage and lasting respect. Coming of a 
stock of great Pundits renowned for their learning and culture, you inherited the 
glorious traditions of that discipline, austerity of life and above all thoroughness 
and I am not indulging in flattery when I say that you are justified of your forbears 
by preserving that heritage and maintaining those traditions in your conduct as a 
citizen and as a Judge. 

As a Judge you brought to bear on the determination of the causes that came 
before you, learning, independence, and a passionate desire to render justice between 
man and man, ampered by technicalities. I have witnessed with admiration 
the great patience and unruffled temper you have always exhibited in the hearing 
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of counsel who cannot be all of the ideal type and must have given you occasional 
headaches and provocation. 


Of your work as a Judge, there can be no better testimony than the judgments 
which adorn the Law Reports. They are couched in chaste and elegant language 
and are characterised by precision and thoroughness. In particular you and 
that distinguished colleague of yours Sir Sidney Wadsworth made an excellent 
team and resolved the many intricate problems that baffled many of us, problems 
arising out of that tangled web of legislation the Madras Agriculturists’ Relief 
Act. I must confess that some of your pronouncements created some little flutter 
and surprise among lawyers bred in the orthodox principles of the Law of 
Contract. I am referring to the application of the theory of appropriation to that 
Act. But I presume you did so transcending legalism with a view to widen the 
sphere of the usefulness of that statute. 


We are justly proud of the honour done to you. It is a fitting culmination 
of an honourable career as an Advocate and asa Judge. In the new sphere of 
activity where you have to play your part, you will find the work more interesting 
and perhaps more exacting. ‘That Court has in the very brief period of nine years 
built up a reputation comparable to similar and older institutions of other lands 
and the credit of this to a large extent goes to those two philosopher-judges, Sir 
Maurice Gwyer and Mr. S. Varadachariar. Sir Maurice Gwyer was a precious 
gift of the British Nation. He made unique contribution to the growth of the 
Court’s reputation for se gag and for upholding the personal liberty of the 
citizen against the encroachments made by an omnipotent bureaucracy under the 
pretext of defence of India. The way has been made smooth and you have only 
to proceed on that path. In the new context of the Republican India which is to 
come into existence very shortly, the Federal Court will expand into the Supreme 
Court, the final arbiter of all justiciable causes hetween man and man, man and 
his State and the State and Union of States. That Court will inherit the function 
of the Privy Council and it is a rich and worthy inheritance. The Supreme Court 
will have the great advantage of not being fettered by any precedents and be free 
to interpret laws in harmony with the currents of modern thought and be the 
bulwark of liberty of person and property. We are confident that you will rise to : 


the occasion. 


There is one other matter to which I feel attempted to make a passing reference. 
That is Law Reform. I feel certain that sooner than expected, for things are 
moving fast, this subject will be taken up seriously by the Union Government. 
One has only to look at the ever increasing size of the Civil and Criminal Court 
Manuals published by the Madras Law Journal and the catalogue of our Associa- 
tion Library, to realise the magnitude and complexity of the task arid it must fill 
any one with dismay. In many departments of law, particularly evidence, 
procedure and limitation, the existing Statutes require a thorough overhauling so 
as to secure simple and speedy justice, elevate the tone of the law Courts and 
make people think that it is a place where suitors, witnesses and their advisers . 
should attempt to introduce as little untruth as possible. 


To this mighty task I expect Judges of the Supreme Court in conjunction 
with high power legal engineers like my friend Alladi Krishnaswami to be called 
upon soon to render their assistance and we are confident that you will not disappoint 
us. 


Before we part, I wish to remind you of what you said speaking on the occasion 
of your appointment as a Judge of this Court, viz., that you would await the verdict 
of the bar and of the public at the close of your career. I can assure you at this 
first stage extending over a period of eight years and a half, you have secured the | 
unanimous verdict of bar or the public as a great Judge. We wish you Godspeed.” 
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THE SON IN GREMIO MATRIX IN HINDU LAW. 


A child in the womb is regarded as good as one in esse in several systems of 
jurisprudence. Early Roman Law drew a distinction between a child conceived 
in wedlock and one conceived outside it. In the case of the former, the rights 
were always determined by reference to the time of conception. As regards the 
latter, it was by reference to the moment of conception, birth or any intermediate 
point as might be most favourable to the child. Sandars observes: ‘The Fights 
of a child were always determined by reference to the moment of conception, not 
of birth when he was born in justo matrimonio, because he then followed the condi- 
tion of his father. But when he followed the condition of his mother, as he did 
when he was born out of justum matrimonium reference was had to the time of his birth, 
. . . or asin the later law to the time of his conception of his birth or to any 
intermediate time, as might be most favourable to him”1, In the Civil Law, 
the rights of a child in embryo were fully recognised. Thus Domat states: ‘The 
children not yet born when their fathers die are reckoned in the number of children 
who succeed. Although not born when the succession which they are to inherit 
falls to them by the death of father, or mother or other relations, yet they belong 
to them upon condition that they shall be born alive and they are considered as 
heirs already before their birth” ?. 


In English law, the rights of the son in the womb have come in for detailed 
consideration. According to Blackstone: ‘‘ An infant en ventre sa mere is supposed. 
in law to be born for many purposes, It is capable of having a legacy, or a surrender 
of a copyhold estate, made to it and it is enabled to have an estate limited to its 
use and to take afterwards by such limitation,,as if it were then actually born”3. 
In Hale v. Hale*, there is reference to an earlier case where an application was filed 
on behalf of a child en ventre sa mere to restrain acts of waste. The ordinary rule 
in regard to the rights of the son in the womb was set out by Lord Hardwicke, L.C., 
in Wallis v. Hodson®. The Lord Chancellor observed that though in civil law the 
son in embryo was regarded as one in esse only where it was for the benefit of the 
child to be considered as born, the general rule was that the child was to be considered 
as living to all intents and pe The precise position of such a child in civil 
Jaw was considered by Lord Westbury, L.C., in Blasson v. Blasson®, where he stated 
that ‘‘ the fiction or indulgence of the law which treats the unborn child as actually 
born applies only for the purpose of enabling the unborn child to take a benefit, 
which, if born, it would be entitled to.” Thus though there cannot be murder 
of a foetus, the foetus can be a person in existence, In re Wilmer’s Trusts: In re Moore 
v. Wingfield’. ‘The decision in Villar v. Gilby®, recognises that a child in the womb 
can be a party to an action. In Schofield v. Orrel Colliery Co.*, the question was 
whether an illegitimate child in the womb of its mother can be regarded as a 
‘dependent ’ of a workman who had admitted the paternity of the child, within th 








1. Institutes of Justinian, 2nd Edn., p. 128. 6. (1864) 11 L.T. 353. 
2. Civil Law, Part II, Book II, s. 1, p. 2797. 7- (1903) 2 Ch, 411. 
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meaning of the Workmen’s ‘Compensation Act. In holding in the affirmative, 
Cozens-Hardy, M.R., adverted to Williams.v. Ocean Coal Go., Lid.1, and said that 
the view of the Court in that case was “that the posthumous child had an inde- 
pendent right of its own, the principle being that a child en ventre sa mere is to be 
deemed to be born so far as is necessary for the benefit of that unborn child.” A 
similar conclusion as to the position of a posthumous child was reached in Athey v. 
Pickerings, Lid.*, which was also a case under the Workmen’s Compensation Act, 
where however the child in embryo was a legitimate child of the workman who 
sustained the accident. 


The rights of a child in the womb have been elaborately examined in the Islamic 
system of jurisprudence also. A posthumous child born within the period of 
gestation could always succeed to its father. If the child is born after the demise 
of any other relation to whose inheritance it would have been entitled had it been 
in existente at the time of such person’s death, it will succeed only if born within 
six months from such death, unless the other heirs acknowledge that the child’s 
mother was pregnant when the deceased person died. As inheritance under Islamic 
law is liable to be distributed among a number of heirs, detailed rules are prescribed 
to safeguard the rights of the child in embryo. The latter may belong to the class 
of (i) those who totally exclude, or (ii) those who partially exclude the other heirs, 
or (iii) those who participate with them. If the child is one who totally excludes 
all other heirs, (¢.g., a son), the other heirs being the brothers or sisters or paternal 
uncles, the whole of the estate must be reserved to abide the result of his birth. 
If the child belongs to the second category, as for instance, when there is a grand- 
mother and a brother, the grandmother’s one sixth is to be paid_to her and the 
rest is to be kept undistributed. If the child is one who excludes only partially 
as when there is a husband or wife besides. him, the smaller of the shares to which 
the party is entitled will alone be paid to him or her and the remainder of the 
estate is to be reserved. - Where the heirs are persons who are not subject to partial 
exclusion as a grandfather or a grandmother, their full shares are to be paid to them 
and the remainder alone is to be kept. Ifthe child is only a participator with other 
‘heirs as when the deceased has left both sons and daughters as well as a pregnant 
widow, the share of one son is to be reserved?. 


In Hindu Law, according to the Mitakshara all heritage is by birth or to put it 
more correctly by the establishment of a relationship by birth. There must be a 
sambandham. The Mitakshara states: 


qa Teed TAAT eda Mites Wa wala aged | 
The distinction between #MWAFd aa and aMdHaeIy is not of the 


moment when the title accrues but of when enjoyment becomes: unobstructed. 
The Mitakshara propounds the SA TY ale. Death being a mere negation, 


cannot be the cause of anything. The Dayabhaga denies the doctrine of right 
by birth as according to it property dependent on kinship can arise only upon the 
cessation of the rights of the prior owner. At the same time, however, a father 
33 declared incompetent to distribute the ancestral immoveables unequally among 
his sons. This is on the basis of a text of Vishnu that in the estate inherited from 
the grandfather the Spee of the father and son is equal. It would thus seem 
as pointed out al Mayne that Jimutavahana affirms for one purpose the very 
ownership by birth which he denies for another. The position seems to be some- 
what analogous to that of the sui heredes in Roman Law who even in the lifetime 
of their father were considered owners of.the inheritance in a certain degree. The 
Smriti texts prescribe special rules to cover the case of the son in the womb in 
regard to the partition of family properties*. As to the precise point of time when 
rights accrue it is sometimes stated that they arise on utpattt or conception and 





I 1902} 2 K.B. Er 5th edn., pp. 74-75. e 
2. (1926) 96 L.J. . 250. 4. Yajnavalkya, II, 123; Manu IX, 216; 
g. Ameer Ali, Mahomedan Law, Vol. II, Vasishtha XVII, 41. 
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sometimes on janma or birth. The Mitakshara has treated the terms utpatti and 
janma as convertible. It cites a text of Gautama: ; 


aandaa Saar sf anaa | 


“For the text of Gautama expresses ‘let ownership of wealth be taken by uépatit 
as the venerable teachers direct,’’’ and makes the comment : 


aaa wag | oh a gadai aaa ea MAEN 
mR | 


“The rights of sons and the rest by birth is most familiar to the world and so it 
cannot be denied.” 1 


The comment of the Smriti Chandrika on the text of Gautama SURAT 
SIGUE OC (aE p |? also emphasises utpatti as the starting point of the 


accrual of rights. The principle has also been affirmed by judicial decisions, 
see Khagendranath v. Manmathanath*?. There are no doubt observations in some 
cases declaring that it is on birth alone that rights accrue and not on conception. 
Thus in Mussamat Goura Chowdhrain v. Ghummun Chowdhry* where a father had disposed 
of ancestral property under a compromise arrangement at a time when his wife 
was en ceinte, it was held that the son’s proprietary right arose on his birth only and 
hence the compromise deed could not be challenged. In Hanmant Ramachandra 
v. Bhimacharya®, Sargent, C.J., cited the ruling with approval but did not apply 
it in the particular case before him. It was a case of bequest by a father when his 
wife was pregnant. The beguest was held to be void. The reasoning was that 
for the purpose of inheritance and partition a posthumous son’s rights relate 
back to the time of his father’s death though he was then in his mother’s womb 
and having ‘“‘due regard to the harmony of the law under analogous circumstances’? 
the father could no more interfere by will with the right of the posthumous son to 
his share in the family property as fixed by law than in the case of a son in esse 
at the time of his death. Apart from such isolated dicta, in all other decisions the 
principle of the rights accruing on conception has been applied and upheld. In 
Base Gunga v. Dhurumdass Nurseedas®, the interest of the son in the womb was 
recognised as against unauthorised alienations by the father. In Muthia Chetti v. 
Kamindar of Ramnad", it was held that a father cannot make a gift of 
ancestral property so as to defeat the rights of a son begotten but as 
yet unborn. In Kali Das v. Krishna Chandra Das*, Peacock, C.J., observed that 
the phrase ‘the existence of the son at the time of the father’s death’ indicates 
also the foetal existence of an heir in the womb. The decision in Minakshi v. 
Virappa*, recognises that there is a difference of opinion among the schools of law 
as to the time when the right of the son accrues to his share in the ancestral property, 
that in the Mitakshara it arises by the very formation of the foetus in the mather’s 
womb and that the right of a son in the womb to ancestral property could not be 
defeated by a will or gift by his father. It was stated: “The authors of the 
Dayabhaga held that the right accrued only on partition and the author of the 
Mitakshara that it accrued on birth. By the latter, for certain purposes, conception 
was regarded as equivalent to birth’; for instance, if a partition was made among 
brothers and it was known that their mother was pregnant a share was to be reserved, 
and if after a partition the mother bore a son who must have been conceived before 
partition, the partition was to be re-opened and the rights of the child in the womb 
recognised.” The suggestion in Mussamat Goura Chowdhrain’s case that the rights 
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of a posthumous son accrued only on birth was dissented from in Sabapatht v. Soma- 
sundard4, Deo Narain Singh v. Ganga Singh®. In Dwarka Das v. Krishna Kishore®, 
a decision of the Lahore High Court, Scott Smith, J., observed : “lam of opinion 
that a son conceived is the same as a son born for all purposes, and that if he be 
born alive he has a right to challenge alienations or other acts affecting his rights 
in joint family property, and that any other son born subsequently unless the former 
has in the meanwhile consented to the act impugned can also challenge it.” The 
latter part of the observation is however debatable. The consensus of opinion as 
to the starting point of the rights of the son in utero is that they arise not from the 
date of his birth but from the moment of conception, Muhammad Khan v. Ahmed 
Khant. A child in the womb is recognised by the Privy Council as being competent 
to be the object of a gift, Jatindra Mohun Tagore v. Gnanendra Mohun Tagore’. He 
becomes a coparcener with his father right from the time of his conception and 
an alienation by the father made while the joint son is in the womb can be success- 
fully contested by the latter after his birth, Bala Anna v. Akubai®, Basayya Shivbasayya 
v. Baslingayya’, Ranganatha Reddi v. Ramaswami Mudali®. ‘There is no difference 
in regard to his legal rights whether the pregnancy is manifest or not. A distinction 
between a case of 8H and one of WSBT was sought in Basayya 
Shivabasayya v. Baslingayya” to be sustained on the basis of the text of the Mitakshara 
—“a share allotted for one who is born after a separation of the brethren which 
took place subsequently to the death of the father. at a time when the mother’s 
a a was not manifest is his allotment.” The distinction is one which occurs 
in the context of Yagnavalkya’s text—II., 122—in dealing with the right of a posthu- 
mous son and one born after the alienation. The meaning of the Mitakshara is 
clear from an earlier passage where it is stated that “‘ if she was evidently pregnant 
the distribution should be made after awaiting delivery,” which implies that if 
the pregnancy of the mother is known, the partition should be deferred, but if it was 
not manifest or known and a partition takes place, the son in the womb, when 
born, should be given a share made up out of the shares of the other sons as if he 
were alive at the time of partition. It has also been held by the decisions that a son 
in the womb will be regarded as a son entitled to sue in respect of unauthorised 
alienations by his father, as from the moment of conception, though computation 
of limitation for purposes of giving him the benefit of section 6 of the Limitation 
Act should be made from the date of his birth alone, Ranganatha Reddi v. Ramaswami 
Mudalt®, Basayya Shivbasayya v. Basalingayya’. 


S. VENKATARAMAN. 
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THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL—A SURVEY. 


| 


BY 
C. R. PATTABHIRAMAN, BARRISTER-AT-LAW, ADVOCATE. 


Lawyers in India were taught to look up to the Judicial Committee of His 
Majesty’s Privy Council (Privy Council for short) with some reverence not only 
because it has been the highest Court of Appeal for that portion of India until 
recently referred to as British India, but also because of the intrinsic merit in their 
Judgments delivered invariably by the famous legal luminaries of the British Common- 
wealth of Nations. With the attainment of Independence by India, one of three 
things can happen to the Privy Council, so far as we Indians are concerned ; firstly, 
we may secede from the British Commonwealth of Nations, in which case, the 
Privy Council will not come into the picture at all. Secondly, we may continue 
to be a Dominion within the British Gommonwealth of Nations and yet abolish 
all appeals to the Privy Council, or thirdly, we may continue to be within the 
British Commonwealth of Nations as also continue the Privy Council as the highest 
Court of Appeal as until now or with some modifications. The Indian Minister 
in charge of Law is now seeking to enlarge the powers of the Federal Supreme Court ` 
to the fullest extent permissible under section 206 of the Government of India 
Act, 1935, as also to abolish pro tanto all direct appeals in such cases from the 
Indian High Courts with or without special leave. This is an urgent measure 
sought to be carried out within the existing constitution and pending the framing 
of the new Constitution Act. It will not be out of place to survey briefly the history 


of the Privy Council in so far as the Dominions of the British Commonwealth are 
concerned. 


The Privy Council itself is an “ Imperial Body representing the Empire and 
is no more English than, it is for instance, Indian, Canadian or South African. 
The Sovereign is everywhere throughout the Empire in the contemplation of the 
law and it is only for convenience that the Committee sits in London ..... 
In its handling of appeals its action is strictly judicial and not discretionary.” (per 
Lord Haldane in Hull v. Mckenna+). ‘These aspects are reflected in the present 
composition of the Tribunal, which is essentially made up of jurists of the highest 
standing representative of the British Empire. The jurisdiction of the King in 
Council is founded on prerogative and therefore exists whenever it has not been 
effectively barred by express terms or necessary intendment. ‘The position of the 
Council has been defined and made secure by Statute (1, The Judicial Gommittee 
Act, 1833, 3 & 4 William IV, Chapter 41, and 2, The Judicial Committee Act, 
1844, 7 & 8 Victoria, Chapter 69): Its jurisdiction cannot be taken away except 
under the express authority given to Dominion Parliaments, Nadan v. King*. The 
jurisdiction of the Council is exercised in two different forms :—(1) as a regular 
appellate machinery of the territory concerned and (ii) in special exercise of the Royal 
judicial discretion. Viscount Sankey, Lord Chancellor, has summarised the position 
briefly in British Coal Corporation and others v. The King?, at page 510. He says that 
“the Act (Judicial Committee Act of 1833) then provides for the formation of a 
Committee of His Majesty’s Privy Council to be styled the Judicial Committee of 
the Privy Council, and enacts that all appeals or complaints in the nature of appeals 
whatever, which either by virtue of this Act or by any law statute or custom 
may be brought before His Majesty in Council from the order of any Court or Judge 
should thereafter be referred by His Majesty to and heard by the Judicial Committee 
as established by the Act, who should make a report or recommendation, to His 
Majesty for his decision thereon, the nature of such report or recommendation 
being always stated in open Court. The Act contained a great number of provisions 
for the conduct of appeals. It is clear that the Committee is regarded in the Act 
as a Judicial body or Court, though all it can do is to report or recommend to His 
Majesty in Council, by whom alone the order in Council which is made to give 
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effect to the Report of the Committee is made. But according to constitutional 
convention it is unknown and unthinkable that His Majesty should not give effect to 
the report of the Judicial Committee who are thus in truth an appellate Court of 
law, to which by the Statute of 1833 all appeals within their purview are referred.”” 
The Lord Chancellor goes on to say that “ outside these limits there had always 
been reserved a discretion to the King in Council to grant special leave to appeal 
from a Colonial Court irrespective of the limitations fixed by the Colonial law ; this 
discretion to grant special leave to appeal was in practice described as a Preroga- 
tive right ; it was indeed a residuum of the Royal Prerogative of the Sovereign as 
the fountain of Justice.” The Privy Council was the counter-part of the King in 
Parliament to whom in early days Englishmen went with a petition for redress 
when they failed to get justice in the King’s Court. The House of Lords assumed 
the judicial functions of the King in Parliament, just as the Court of Chancery 
assumed the functions of the King in his Chancery. While the House of Lords 
and the Courts of Chancery were concerned with English Courts the Privy Council 
received petitions from the Colonies and other territories of the United Kingdom. 


In this Article, we are confining ourselves to the full-grown Dominions of the 
British Commonwealth of Nations ignoring the Colonies etc. Until the passing 
the Statute of Westminster in 1931 (22 Geo. V, Chap, 4) the Colonial Laws Validity 
Act of 1865 (28 & a9, Vict., Chap. 63) declared that a Colonial Law should be 
deemed to be and to have been void to the extent that it was repugnant to any 
Act of the Imperial Parliament extending to the Colony or to any order or regulation 
made under such Act. In Nadan v. King? it was held that the Dominion Parliament 
of Ganada had no power to abolish the right of the Crown to grant special leave to 
appeal in criminal cases, and that the relevant section of the Canadian Criminal 
Code was repugnant to the Acts of the Imperial Parliament of 1833 and 1844 consti- 
tuting the Judicial Committee of the Privy Council and was therefore void under 
the Colonial Laws Validity Act, 1865. 


While de facto the Dominions in the British Commonwealth of Nations attained 
almost complete autonomy from their mother-country, even before World War I 
(1914-18) the position de jure was left untouched. The Irish Free State joining 
the ranks of the other Dominions in 1922, the advent to office of a Nationalist 
Government in South Africa in 1924 and the objection taken by the Canadian 
Government to the conclusion of the Treaty of Lausenne 1923, without their being 
represented in the talks preceding the Treaty, were in the main responsible for the 
re-casting of the constitution of the British Commonwealth. In the famous Imperial 
Conference of 1926 we have a clear enunciation of the position of the United Kingdom 
vis-a-vis the Dominions. It says that the United Kingdom and the Dominions 
are “ autonomous communities within the British Empire equal in status in no 
way subordinate one to another in any respect of their domestic or external affairs, 
though united by a common allegiance to the Crown, and freely associated as 
members of the British Commonwealth of Nations.” To carry into detail this 
principle a Conference of experts reported in 1929 and with minor changes their 
reports were approved by the Imperial Conference of 1930 and passed into law in 
1931. The Statute of Westminster lays down the constitutional principle that no 
Act of the English Parliament passed after the 11th December, 1931, shall extend 
or be deemed to extend to a Dominion as part of the law of that Dominion unless 
it is expressly declared in the Act that the Dominion is requested and has con- 
sented to the enactment thereof. Section 2 removes the limitation to Dominion 
legislation to the extent of its repugnance to any Act of the United Kingdom or 
any Order or Rule or Regulation made thereunder. That is to say, it repeals the 
provisions of the Colonial Laws Validity Act in this respect. Section 2 (2) of the 
Statute gives power to a Dominion Parliament to repeal any Act of the United 
Kingdom, Order, Rule or Regulation, in so far as the same is part of the Law of 
the Dominion. It is enacted in Section 3 that the Parliament of a Dominion has 
full power to make laws having extra territorial operation. 
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Before the passing of the Statute of Westminster controversies arose in the 
Irish Free State as a result of certain decisions of the Privy Council. Article 66 
of the Irish Free State Act of 1922 dealt with Appeals to the King in Council from 
the Irish Free State and regarded such appeals as objectionable. In Lynham v. 
Butler!, the decision of the Privy Council was nullified in Ireland by the Land 
Act of 1926 and in Performing Right Society, Lid. v. Bray Urban District Council® the 
decision of the Privy Council was set at naught by the Copyright Act of 1929. 


Subsequent to the passing of the Statute of Westminster there have been 
‘decisions of importance of the Privy Council dealing with the right of appeal to the 
Privy Council. We may start with the British Coal Corporation, Lid. v. King? and 
Moore v. The Attorney-General of the Irish Free State*. Reference has already been 
made to the former in another connection earlier in this article. These decisions 
held that both the Dominion Parliament of Canada and the Oireachtas of the 
Irish Free State have power to abolish right of the Crown to grant special leave 
to appeal from the decisions of the Canadian and Irish Courts respectively. The 
fetters on the legislative competence of Canada and the Irish Free State having 
been removed by the Statute of Westminster-it was held that the abolition of the 
appeals by Canada by a Canadian Statute and by Ireland by an Article of its Consti- 
tution were valid. It is interesting to note that in the Irish case it was argued 
that the Irish Free State had become an Independent Republic in 1919 which 
fact was recognised by the British Government in 1921 in the Treaty. This Treaty 
was ratified by the Second Dail of Ireland and by the British Parliament. Article 
2 of the Treaty says: “ The position of the Irish Free State.in relation to the 
Imperial Parliament ......... shall be that of the Dominion of Canada 
and the law, practice and constitutional usage governing the relationship of the 
Imperial Parliament to the Dominion of Canada, shall govern its relationship 
‘to the Irish Free State.” By section 2 of the Constitution of the Irish Free State, 
the Irish Treaty of 1921 became the fundamental law of the Irish Free State. Tt 
is beyond doubt that this very Treaty which formed the basis of the Irish Free 
State Act could be amended by the Irish Parliament. An important and recent 
decision on this'question is The Attorney General of Ontario v. The Attorney General 
of Canada’. ‘The bench consisted of the Lord Chancellor, Lord Simon, the Lord 
‘Chief Justice and others. According to it the Parliament of the Dominion of Canada, 
having regard to the Statute of Westminster, 1931, is competent to enact that the 
Supreme Court of the Dominion shall have appellate Civil and Criminal jurisdiction 
within and for Canada and that that jurisdiction shall be “ exclusive” and “ ulti- 
mate ”, thereby abolishing appeals to the -Judicial Committee of the Privy Council ; 
i.e., both the appeals from the appellate Court itself and those direct from the 
‘Courts of the provinces. The proposed Act of the Dominion Parliament to amend 
the Supreme Court Act so as to abolish appeals to the Privy Council is consequently 
wholly intra vires the legislative competence of the Dominion Parliament. 


His Majesty’s prerogative to grant special leave may remain unimpaired 
for some more time in South Africa and in the Commonwealth of Australia but 
instances for such exercise of the power will necessarily be few and will depend 
upon grave and important issues. 


There is little doubt that eventually India will abolish all appeals to the Judicial 
‘Gommittee of the Privy Council. The preliminary steps as noted already are 
being taken towards this end. The Judicial Committee bereft of Indian Appeals 
‘which of late had formed the bulk of its work, will continue to function as the highest 
‘Court of Appeal for many colonial and other possessions of the British Common- 
wealth. 


In an Article in the Law Quarterly Review, Vol. 52, page 173, Professor 
Ivor Jennings, who was the Reader in English law in the London School of Econo- 
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mics when I was studying there, pleads for the recognition of a system of law of 
quasi-international character governing the relations between the various parts 
of the British Commonwealth of Nations. ‘The Professor wrote the article before 
the commencement of the World War II. The British Commonwealth consisted 
then of what may conveniently be called the White Dominions. What little mis- 
understanding there was then in inter-commonwealth relations was due mainly 
to the attitude of the Irish Free State. On the whole, the famous lines, “ Daughter 
I am in my mother’s house, but Mistress in my own” described the position of 
the Dominions vis-a-vis Great Britain. Great Britain, as a rule, was a good mother 
indeed for the Dominions, but she can hardly be that for India. For one thing, 
the civilization of our motherland was already an ancjent one when the Romans 
conquered the British Isles. The dispute between India and South Africa in the 
United Nations Organization has already put Great Britain to a severe test. It 
will be difficult to predict what precisely the leanings of Great Britain will be if 
and when the final struggle develops between India and South Africa. Will India 
upset the apple-cart ? - 


SUMMARY OF ENGLISH CASES. 


NATIONAL ANTI-VIVISECTION SOGIETY V. INLAND REVENUE COMMISSIONERS, (194.7) 
2 All.E.R. 217 (H.L.). 


Income-Tax Act (1918), section 37 (1) (b)—Nattonal Anti-Vinisection Societyp— 
If entitled to exemption from income-tax as society “ established for charitable purposes only.” 


The National Anti-vivisection Society is not a body of persons established for 
charitable purposes only within the meaning of section 37 of the Income-tax Act 
and accordingly is not entitled to exemption from income-tax upon the income of 
its investments. 


Where upon the evidence before it the Court concludes that however well 
intentioned the donor, the achievement of his object will be greatly to the public 
disadvantage, there can be no justification for saying that it is a charitable object. 
The injury to the community must be weighed with the ostensible charitable pur- 
pose of the society. ‘The el aes of the society to suppress vivisection by legislative 
changes will be political and not charitable. 


GREENHALGH v. MALLARD, (1947) 2 AL.E.R. 255 (C.A.). 


Res Judicata—Action for recovery of damages for conspiracy—Prior action alleging 
that purpose was unlawful—Subsequent action alleging that means was unlawful. 


A conspiracy may give rise to a claim for damages if either the end or the means 
or both, are A but a plaintiff who believes he has a cause of action in cons- 
piracy must make up his mind whether he is going to rely on one or other, or both 
of these allegations—whether he is going to say that the purpose was unlawful 
but he does not suggest that the means are unlawful, or that the means were un- 
lawful but he does not suggest that the purpose was unlawful, or that both are 
unlawful. But if he has chos@n to rely on, and put his case in, one of these ways, 
he cannot thereafter bring the same transactions before the Court and say that he 
is relying on a new cause of action. . 


Res judicata is not confined to the issues which the Court is actually asked to 
decide but it covers issues or facts which are so clearly part of the subject-matter 
of the litigation and so clearly have been raised that it would be an abuse of the 
process of the Court to allow a new proceeding to be started in respect of them. 
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Woo tr v. COLLIS REMOVAL SERVICE, (1947) 2 All.E.R. 260 (C.A.). f 


Contract—Carrier performing different and inconsistent transit instead of the stipulated 
ons—E fect of deviation—Arbitration clause—If displaced as an exception clause. 


There is no clearer way in which a carrier can evince the intention of not 
being bound to perform the transit contracted for than his act in performing a 
different and inconsistent transit and putting it out of his power to perform the 
stipulated one. The deviation equals a repudiation and the arbitration clause 
in the contract subject to any exceptional wording will survive. The arbitration 
clause is in essence mere machinery even if it be one-sided machinery. ‘The effect 
of deviation is not to put an end to the contract for all purposes but when accepted 
to deprive the mandatory of the benefit of any exceptions under the contract limit- 
ing the liability of the mandatory under it. The arbitration clause remains in force 
to settle all claims under the contract including a claim for damages caused by 


negligence. 


HYETT v. GREAT WESTERN RAILWAY ComPAny, (1947) 2 AIl.E.R. 264 (C.A.). 

Tort—Negligence—Plainiff working on defendants premises attempting to put out a 
fire—Liability for injury to plaintiff. 

If a man who is working on premises as of right, sees a fire starting on those 
premises, whether or not the property of his employers is in immediate peril, it 
is reasonable to anticipate that he will take the necessary steps to put out the fire, 
and the owners will be liable for damages for injury caused to the person Fle 
to put out the fire which was due to negligence of the owners in leaving some | ing 
paraffin drums. 


LANCASTER v. LONDON PASSENGER TRANSPORT BOARD, (1947) 2 AILE.R. 267 
(C.A.). 


Master and Seroant—Injury to seroant—Common employment—Test. 


The plaintiff was injured while he was working on the platform of a jower 
wagon, repairing wires which supported the wires which were suspended along ` 
the highway from which trolly omnibuses derived motive power. The tower 
wagon was a vehicle having attached to it a tall ladderlike structure supporting 
a platform which could be swivelled into the required position, When the accident 
occurred the platform was projecting from the side of the wagon and it was struck 
by a trolly omnibus which was too high to pass underneath the platform. The 
accident was due to the negligence of the driver of the omnibus. The plaintiff 
and the driver were members of different departments of the defendant Board 
and members of different trade unions. 


Held: There was common employment -when the accident occurred and the 
defendants were not liable. (1947) 1 AILE.R. 1, applied and (1946) 2 All.E.R. 
612, affirmed. 


A 


WESSEL v. CARTER PATERSON AND Prcxrorps, Lro., (1947) 2 AILE.R. 280 
(K.B.D.). : 

Crimes—Abetment—Receiving stolen property—Thief if can be convicted for abetment 
of receiving stolen property. b i 

In the ordinary course, if a man is convicted of stealing and another man is 
cônvicted of receiving, one does not trouble to consider whether the thief aided 


and abetted the receiver, but that is the position, in fact, if it is the thief who hands 
or sells the goods to the receiver, because, except for the action of the thief, in those 
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cases where the thief hands the goods or leaves them with the receiver or sells them 
to him, the receiver would not have been able to receive the goods, such a person 
can properly be convicted as a receiver although he is also the thief, because he 
has procured the commission of the offence by the receiver. 


Re Power’s WiLL Trusts, (1947) 1 All.E.R. 282 (Ch.D.). 


Witl—Construction—Power to invest in purchase of freehold property—lf empowers 
trustees to purchase freehald house for residence of widow and children of the testator. 


A power given by a will to the trustees to invest moneys in purchase of freehold 
oie ed does not empower the trustees to purchase a freehold house as a home 
or the widow and children of the testator as it will not be a purchase by way of 
investment. ; - 


BARNES v. Barnes, (1947) 2 All.E.R. 326 (P.D.). 


Divorce—Condonation of wife’s adultery—Effect—Revival of condoned offence—Effect 
on liability of co-respondent for costs. 

Condonation of matrimonial offence is not the same thing as forgiveness in 
the ordinary sense of that word. It merely operates as a suspension of the husband’s 
right to divorce and that suspension only lasts so long as the wife is of good behaviour. 
As soon as she misbehaves in a way (not necessarily in an adulterous way, 6.6. 
by desertion) which entitled the husband to come to the Court, the protection 
of condonation is gone and once the condonation is gone against the wife it must 
also go against the party cited as co-respondent who can be then ordered to pay 
the costs of the suit notwithstanding the fact that he had nothing to do with the 
misbehaviour of the wife which caused the condonation to disappear. 


GLASGOW CORPORATION v. NEILSON, (1947) 2 AILE.R. 346 (H.L.). 
Master and Servant—Common employment—Defence when available. 


N was employed by the defendants as a bus conductress and while on duty 
on a motor bus engaged on service in a particular route another bus belonging to 
the defendants engaged on service on a different route passing for a short distance 
on a road common to both services collided with the first bus and‘ cawsed injuries 
to. N. Inan action for damages, 


Held: N had no special interest in the skill and caution of the driver of the 
second bus but was a victim of a risk of the road which might equally well have 
arisen from the negligent conduct of any driver of any vehicle moving close behind 
her. The defence of common employment is unsustainable and the defendants 
are liable for damages. (1947) 1 AH.E.R. 1, distinguished. 


MORRIS v. Morris, (1947) 2 AILE.R. 377 (P.D.A.). 


Divorce—Evidence of husband as to non-access—Inadmissible if its effect is to bastardize 
child born during wedlock. 


It is a rule founded on decency, morality and policy that a husband or wife 
shall not be permitted to say after marriage that they had no cormection and 
that therefore the child born in wedlock was spurious. Such evidence is inadmis- 
sible even to rebut a suggestion of condonation in petition for divorce by the husband 
if its effect will be to bastardize the issue. . | . 
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GINESI v. GINESI, (1947) 2 All. E, R. 438 (P.D.A.). 
Divorce—Adultery—Standard of proof required in cases of matrimonial offences. 


_ The same strict proof is required in a case of a matrimonial offence as is required 
in connection with criminal offences properly so called. In matrimonial cases 
adultery having been described as a quasi criminal offence the standard of proof 
is a high one. It is wrong to apply the test which will be proper in an ordinary 
civil case where merely the preponderance of evidence, or even the balance of 


probability might probably be taken into account. 


Hines v. WINNICK, (1947) 2 AILE.R. 517 (Ch.D.). 


Passing off—Musician conducting band for his employer—Fanciful name invented by 
employer becoming associated with the mustcian—Employer if can apply name to any one else. 


If a man be he a musician, portrait painter, or writer of articles in newspapers, 
gets to be known under a particular name, that name becomes inevitably part 
of his stock-in-trade, and apart from some special contract or some other special 
element, he is entitled to say that it is his name and that any one who adopts or 
causes the adoption of that name by some other person is inflicting on him an injury. 
Accordingly an employer of a musician can be restrained from using such name 
(though invented by himself) in connection with any person other than.the original 
oc reali ) in connection with any such performance as that in which the plaintiff 
took part. 


SQUIRE v., SQUIRE, (1947) 2 All.E.R. 529 (P.D.A.). 


Divorce—Wife who ts ill necessitating demands on husband’s attention on her—How 
Sar “ crueliy”’. 


A woman who was seriouly ill and in great pain was unable to sleep and was 
making very wide demands on her husband, the only member, of the family she 
had with her—demands which from a practical point of view become impossible 
for him to comply with indefinitely. She did not deliberately set out, from spite to 
her husband, to hurt him, or to prevent him sleeping as she could not, by asking him 
to read for her till she slept and attend on her. 


Held : The circumstances did not entitle the Court to fix on the wife the matri- 
monial offence of cruelty. 


BOOK REVIEWS. 


Tue Insurance Act (Commentaries) by Taradas Dutt, M.A., B.L, Advocate, High Court; 
Calcutta. Second Edition, 1947, Pages 316. Price Rs. 9. S. G. Sarkar and Sons, Ltd., 1G, College 
Square, Calcutta. : 

The commentaries on the Insurance Act IV of 1938, intended as a practical guide for lawyers 
and insurance men is a very useful publication. The sections have been explained and commented 
upon very clearly and the relevant cases have also been noticed. Wherever it is necessary for the 
interpretation of the sections, the corresponding British and Colonial Statutes have been referred to. 
The Insurance Rules also have been given at the end of the book. We are sure the second edition 
of this book would receive a good welcome. 


~ 


Spromic Reiter Aor, by Trikamlal R. Desai, B.A., LL.B., Ninth Edition, 1947, Edited by R. K. 
Desai, B.A., LL.B, Advocate, High Court, Bombay. Published by Chandrakant Chimanlal Vora, 
Law Publishers, Gandhi Road, Ahmedabad, Pages 333. Price Rs. 6, 


The book o with a short introduction explaining the nature and scope of the remedies 
available under the Act. The various sections of the Act have been commented upon under suitable 
headings and the cases bearing on the sections have been referred to. The views of each of the 
different High Courts have been given separately where different views have been taken. (Pp. 37, 
41, 42). e latest cases have been separately noticed in Appendix C, while about half a dozen 
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of the leading cases are dealt with in Appendix B. A short summary of the whole subject is given 
in Appendix A, presumably for the benefit of the students. The entire matter has been well analysed 
and arranged and as a book of ready reference, it is sure to be welcomed by the students as well as 


lawyers. soya 


Princreces or Egurry (with the Indian Trusts a , by T. R. Desai, B.A., LL.B. Seventh Edition, 
1947, Edited by S. T. Desai, B.A., LL.B., Barrister-at-law and G.G. Shastry, B.A., LL.B., Advocate, 
Heh Court, Bombay. Published by Chandrakant Chimanlal Vora, Law Publishers, Gandhi Road, 
Ahmedabad. Pages 402. Price Rs. 8. : 


The book under review is a comprehensive survey of the origin and development of equity and 
of the s uent fusion of law and equity. After explaining the general maxims of Equity, Trusts 
and Charitable Trusts are dealt with and the difference between Legal and Equitable estates ex- 
plained. The position of married women, infants and lunatics has also been considered, and the 
different remedies available have been fully set out. Some of the leading ay cases have been 
given in Appendix B and the Indian Trusts Act has been set out in full at end of the book. 


A useful book to the student. 3 


Tue Bompay PREVENTION oF HINDU Bicamous Marriages Aor (Bombay Act XXV of 1946), 
by M. M. Thakore, B.A., LL.B., and B. H. Mehta, LL.B., Advocate, Bombay, 1947. Published by 
Chandrakant Chimanlal Vora, Law Publishers, Gandhi Road, Ahmedabad, Pages 38. Price Re. 1. 

This is a commentary on the short Act of g sections. The authors have in the introduction 
pointed out the various defects in the Act and have made some good suggestions for amendments 
in the Act. While we are not at all sure that ‘Bigamous marriages are more or less of economic 
necessities in the labour classes,” as the authors want us to believe, it is certainly not an argument 
against legislation intended to put an end to bigamous marriages. 


CONSTITUENT AsseMBLY (Bar Council Lectures) by M. A. Janaki, B.A., B.L., Advocate, Madras, 
Pages 104. Price Rs. 10. 
The lectures delivered under the auspices of the Madras Bar Council have been collected and 
ublished in a book form. A short summary of the different subjects dealt with in each lecture 
been given in the opening pages of the book which enables the reader to form an idea of the 
scope of the work. Main attention seems to be devoted to giving an account of the Constitutions 
of the U. S5. A., Canada, Australia, Switzerland and South Africa and a comparative study of 
those constitutions is also made. One misses all reference to the attempts at constitution making 
in France and Germany. As regards India apart from the review of constitutional progress, very 
little has been said about what the constitution should be. Further, much of the things mentioned 
has become out of date after the passing of the Indian Independence Act. The book is a useful 
collection of valuable information, useful to the student, lawyer and politician. 


Te SOCIAL Aspect OF CRIME AND PUNISHMENT (Bar Council Lectures), by M. A. Janaki, B.A., B.L., 
Advocate, Madras. Published by the Madras Premier Co., 3, Perianna Maistry Street, Madras. 
Pages 50. Price Rs. 1-8-0. 


The origin of crime, its relation to society and the different methods of treating it form the sub- 
ject of the lectures delivered under the auspices of the Madras Bar Council which have now been 
published in book form. An examination is made of the various factors which determine human 
action and an attempt is made to show the extent to which social conditions are responsible for the 
crimes and criminals. The different schools of thought in regard to crime are referred to and the 
method of tackling the problem of crime is dealt with in the concluding pages of the book, 


AMENDMENT TO THE INDIAN BAR COUNCILS ACT AND THE 
LEGAL PRACTITIONERS ACT. 


The following communication has been sent to us for publication in the MADRAS 
Law JOURNAL :— 


“By a recent amendment to the Indian Bar Councils Act and the Legal 
Practitioners Act, published at pages 21-22 of Part IV-B of the Fort St. George 
Gazette, dated grd June, 1947, provision has been made for the reinstatement of 
Practitioners who have been dealt with under the disciplinary jurisdiction of the 
High Court either under the Indian Bar Councils Act or under the Legal Practi- 
tioners Act for political offences not involving violence, provided the application 
is made by the Practitioner concerned within one year from the date on which 
the Act came into force.” 


[END or (1947) II M.L.J.] 
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The Hon’ble Sir Frederick William Gentle, Kt. (Barrister-at-Law). 
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)s | 
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: from 5th July, 1947 to 2nd August, 1947). 

i 7 A. C. Happell, cs. (Barrister-at-Law). (On leave 
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(Diwan Bahadur). 
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ji j V. Govindarajachari, B.A., B.L. 

9 j Yahya Ali Sahib (Khan Bahadur). (Additional till 
15th July, 1947.) (Offg. J. from 16th July, 1947), 

” ‘5 P. Satyanarayana Rao, B.A., B.L. (Additional from 
28th July, 1947). 

a = P. Govinda Menon, B.A B.L. (Additional from 28th 
July, 1947). E 

is i V. Thyagarajan, M.A., B.L. (Officiating Judge from 


28th July, 1947 to 27th September, 1947). 


Advocate-General, 


1 s Rajah Aiyar, B.A,, B-L. 
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[PRIVY COUNCIL.] 
(On-appeal from the Federal Court of India.) 1 


PRESENT :—Lorp WRIGHT, Lorp PORTER, LORD UTHWATT, Sm MADHAVAN 
Nar AND SIR JOHN BEAUMONT. 


Megh Raj and another .. Appellants* 
- 2. 
Allah Rakhia and others .. Resbondents. 


Government of India Act (1935), Schedule VII, List IT, Entries 2 and 21 and Punjab Restitution of Mort- 
gaged Lands Act (IV of 1938)—-Powers conferred on the Provinces bp ilems 2 and 21 of List [I—Land” as 
used in item 21 tf confined to agriculiural land— Punjab Restitution of Mortgaged Lands Act, if ultra vires the 
Punjab Legislature-—“‘ Pasture”? if agricultural Land. 

The key to item 21 of List IT of the Seventh Schedule, the Constitution Act, is to be found in 
the opening word ‘Land’. That word is sufficient in itself to include every form of land, whether agri- 
cultural or not. ‘Land’ the go. erning word in the entry is followed by the rest of the item which goes 
on to say, “that is to say ”. These words introduce the most general concept—* rights in or over 
land.” “Rights in land” must include general rights like full ownership or leasehold or all such 
rights. “ Rights over land ” would include easements or other collateral rights whatever form they 
might take. Then follow words which are not words of limitation but of explanation or illustration, 
and they are appropriate to lands which are not agricultural equally with agricultural lands. The 

i and limited specification of cy aaa land in the next sentence of the entry proves 
that ‘‘ land ” is not used in item 21 with restricted reference to icultural land but relates to 
land in general. Item 2 is sufficient to give express powers to the vinces to create and deter- 
mine the powers and jurisdiction of Courts in respect of land, asa matter ancillary to the subject of 
jtem aI. 


The Punjab Restitution of Mortgaged Lands Act, the main purpose of which is to give rellef 
to mortgagors by enabling them to obtain restitution of the mortgaged lands on terms less onerous 
than the mortgage deeds require, fall within the powers given to the Province by items 2 and 21 
of List II without any necessity to invoke any f hE from the Concurrent list, List ITI. Though 
mortgages are not specifically referred to in the Constitution, mortgages of land would, asa matter of 
construction, properly fal] under item 21 in so far as they are mortgages of land, though in certain 
aspects they include elements of transfer of property and of contract. But th form a type of 
transaction which may properly be regarded as sui generis, incidental to land and included within 
item 21, except in so far as they fall within items 8 and ro of List III which again contain an 
exception in the case of agricultural land. It cannot be said that so important a subject as 
mortgages was left out of the Constitution and merely left to the Governor-General’s powers under 
section 104 of the Constitution Act asa residual subject. So far as land at least is concerned, 
item 21 would include mortga as an incidental and ancillary subject. The im ugned Act is 
limited to icultural land and the addition of the word “ pasture ” in section of the Act does 
not tend the scope of the Act beyond agriculture as “ pasture ” is certainly “ land ” within ene: 
of List II. In any case it is sufficiently allied to agriculture generally to be treated as a species 
of agricultural land. i 


Judgment of the Federal Court! affirmed. 
teeta, 
1. LL.R. (1942) Lah. 623: 4 F.C.R.53: 5 F.L.J. 33 (F.C.). 

* P.O. A. No. 19 of 1946. 5th February, 1049. 
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„G. R. Upjohn, K.G. and G. H. Crispinfor Appellants. 
D. N. Pritt, K.C. and R. K. Handoo for 5th Respondent. 
Their Lordships’ Judgment was delivered by 


Loro Wricut.—This is an appeal from a judgment of the Federal Court 
of India, ! dismissing an appeal from the Full Bench of the High Court at Lahore 
whose decision had been in favour of the respondents. ‘The appellants have thus 
failed before both courts in India. 


The question is whether a certain Act of the Punjab Legislature, Punjab Act 
No. IV of 1938, entitled the Punjab Restitution of Mortgaged Lands Act, is void 
as being uira vires of the Punjab Legislature. The action was commenced by the 
appellants as mortgagees claiming a declaration that they were mortgagees in pos- 
session of certain lands therein specified and that the defendants were not entitled 
to redeem without payment of the mortgage debt due under the mortgage deeds, 
and also an injunction to restrain the defendants as mortgagors from prosecuting 
their petition for redemption of the lands in the Court of the Collector under the 
Punjab Act IV of 1938 (hereinafter called the impugned Act) and for restitution 
of the lands under the provisions of the Act. 


The object of the impugned Act was the relief of mortgagors by giving them 
restitution of the mortgaged premises on conditions more favourable than those 
under the mortgage deed and by providing for a procedure before the Collector, 
which was more summary than that before the ordinary Courts. The relevant 
sections of the impugned Act are as follows :— 

“o, (1) The expression ‘land’ means land which is not occupied as the site of any build- 
ing in a town or village and is occupied or let for agricultural purposes or for purposes subservient 
to agriculture or for pasture, and includes 

(a) the sites of buildings and other structures on such land ; 

(b) a share in the profits of an estate or holding ; 

(e) any dues or any fixed percentage of the land revenue payable by an inferior landowner 
to a superior landowner ; 

(d) A right to receive rent ; , 

(¢) any right to water enjoyed by the owner or occupier of land as such ; 

(f) any right of occupancy ; and 

(g) all trees standing on such land. > 


4. Amo or to whose land the provisions of this Act apply, may at any time present a 
petition to the ector praying for restitution of possession of the land mortgaged. The petition 
shall be duly verified in the manner prescribed for such petitions. 


4. (1) If the Collector finds that the mortgage is one to which this Act applies he shall, not- 
withstanding anything contained in any other enactment for the time being in force in cases where 


he finds that the value of the benefits enjoyed by the sas a while in ion, equal or 
exceed twice the amount of the principal sum originally advanced under the mortgage, order in 
writing— 


(a) that the mortgage be extinguished, and, 

b) where the mortgagee is still in possession, that the ka be put into possession of 
EN D isan Wand ae gag sah aaa Angan that the ai ceds if any, be restored to the 
mortgagor. 

(2) If in cases to which this Act applies, the Collector finds that, the value of the benefits enjoyed 
by the mortgagee while in possession is less than twice the amount of the principal sum originally 
advanced and some payment is still due to the mortgagee according to the terms of the mortgage, 
the Collector shall, by order in writing, and notwithstanding anything contained in any other 
enactment for the time being in force direct that the land be restored to the mortgagor and he be put 
into possession subject, however, to the payment of compensation by the mortgagor to the mortgagee 
at rates not exceeding the following scales : 

(i) thirty times the land revenue assessed on the land at the time when it was mortgaged if the 
mortgagee has been in possession for a period exceeding thirty years but not exceeding forty years ; 

(#) fifteen times the land revenue assessed on the land at the time when it was mortga 
if the mortgagee has been in possession for a period exceeding forty years but not exceeding 
years ; 





1. LLR. (1942) Lah, 623 : 4 F.C. R. 53 : 5 F.LJ. 33 (F.C). 
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(iii) five times the land revenue assessed on the land at the time when it was mortgaged if the 
mortgagee has been in possession for a period exceeding fifty years. 

12, No civil Court shall have jurisdiction to entertain any claim to enforce any right under 
2 mortgage declared extinguished under this Act, or to question the validity of any proceedings under 
this Act.’ 

The main points of objection to the validity of the impugned Act were based 
on Sections 100 and 107 of the Government of India Act, 1935 (hereinafter called 
the Constitution Act). Section roo is in the following terms— 

“100. (1) Notwithstanding anything in the two next succeeding sub-sections, the Federal 
Legislature has, and a Provincial Legislature has not, power to make laws with respect to any of 
the matters enumerated in List I in the Seventh Schedule to this Act (heremafter called the ‘ Federal 
Legislative List’). 

(2) Notwithstanding anything in the next succeeding sub-section, the Federal Legislature, 
and, subject to the preceding sub-section, a Provincial Legislature also, have power to make laws 
with respect to any of the matters enumerated in List III in the said Schedule (heremafter called 
the “ Concurrent L ezilaiive List,’) 

(3) Subject to the two preceding sub-sections, the Provincial Legislature has, and the Federal 

islature has not, power to make laws for a Province p eaten aa Ni egg AN e 
matters enumerated in List II in the said Schedule (herei called the ‘ Provincial Legislative 
List.’) 

(4) The Federal Legislature has power to make laws with respect to matters enumerated in 
the Provincial Legislative tise except for a Province or any part thereof.” 


The item in the Provincial List which is directly relevant is No. 21, which 
is in these terms— 

“ Land, that is to say, rights in or over land, land tenures, including the relation of landlord 
and tenant, and the collection of rents; transfer, alienation and devolution of agricultural land ; 
land improvement and agricultural loans; colonisation ; Courts of Wards ; encumbered and attached 
estates ; treasure trove,” 

But Item No. 2 of the same List which enables a Provincial Legislature to 
legislate on :— 


“ Jurisdiction and powers of all Courts except the Federal Court, with respect to any of the 
matters in this list; procedure in Rent and Revenue Court.” 


must also be considered. 


The matters enumerated in List III kaa Legislative List) in respect 
of which both the Indian Legislature and a Provincial Legislature may legislate 


include — 


“ Civil Procedure including the law of limitation, and all matters included in the Code of Civil 
Procedure ......., ” (Entry No. 4 in the Concurrent Legislative List) ; 

“ Wills, intestacy, and succession, save as regards agricultural land.” (Entry No. 7) ; 

“ Transfer of property other than agricultural land ...... ” (Entry No. 8) ; 

** Contracts, including partnership, agency, contracts of carriag e, and other special forms of 
contract, but not including contracts relating to agricultural land.’ (Entry No. 10) ; 

The precedence of the Concurrent List is defined by section 107 of the Consti- 
tution Act which provides that 

“ If any provision of a Provincial law is repugnant ... .to any ision of an existing Indian 
law with respect to one of the matters enumerated in the Concurrent Legislative List, then, subject 
to the provisions of this section ..... the existing Indian law shall prevail and the Provincial 
law shall, to the extent of the repugnanocy, be void.” 


“ Existing Indian Law ” is defined by section 311 of the Constitution Act 
as meaning any law passed by any eee in British India before the com- 
mencement of Part ITT of the Act, which came into force on the rst April, 1937. 


As the main issue in the suit was whether the impugned Act was or was not 
valid, the Punjab Province applied for and was granted leave to intervene in the 
roceedings, and was the only respondent which actually appeared before this 
Board on the hearing of the appeal. Owing to the death of one of the appellants 
a change of parties had taken place in the appellants but that is not material, ` 
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. Certain grounds of objection which were taken before the Courts in India 
were not relied upon by the appellants before their Lordships. The stress of the 
ent before the Board was laid on sections 100 and 107. The respondent 
contended that the provisions of the impugned Act were wholly within item 21; 
supplemented if need be byitem2 of the Provincial Legislative List, that accor- 
ingly the respondent did not need to rely for the validity of the Act on any powers 
of the Province under the Concurrent Legislative List and therefore section 107 
was irrelevant to the decision of the case. The appellants on the other hard con- 
tended that the impugned Act went beyond the limits of the legislative powers 
of the Province under List II and could not be supported by invoking concurrent 
powers of the Province under List III because the provisions which had to be in- 
voked for this purpose were repugnant to ene: Indian laws and were thus 
invalid under section 107. They instanced the Indian Contract Act, sections 37, 
6g and 70 and the Code of Civil Procedure, section 4 (1) and (2) and section 9 
as containing provisions to which the impugned Act is repugnant and further con- 
tended that as none of the Lists specifically mentioned mortgages any jurisdiction 
to deal with them is confined to the Governor-General in virtue of his reserved 
ower under section 104. Thus both parties rightly construed section 107 as 
aving no application in a case where the Province could show that it was acting 
wholly within its powers under the Provincial List and was not relying on any 
power conferred on it by the Concurrent List. In such a case it is also clear that 
there is no room for the exercise by the Governor-General of his reserved power 


under section 104. 


Their Lordships will first deal with the more important of the respondent's 
arguments, viz. :—that the impugned Act is within Item 21 of List II ; Item 2 


in that list is of less importance if the respondent’s contention under Item 21 is 
good, 

It will accordingly be necessary to determine in detail whether the provisions 
of the impugned Act fall within Item 21. In their Lordships’ judgment they do 
completely so fall, for reasons which they will now state. 


The first matter to be determined is what are the relevant powers conferred 
on the Provinces by items 2 and 21 of List II which have already been set out above. 


The key to Item 21 is to be found in the opening word, “Land”, That word 
is sufficient in itself to include every form of land, whether agricultural or not. 
Land indeed is primarily a matter of provincial concern. The land in each pro- 
vince may have its special characteristics in view of which it is necessary to legislate 
and there are local customs and traditions in regard to land-holding and particular 
problems of provincial or local concern which require provincial consideration. 


It would be strange if the land in a province were to be broken up into separate 
portions some within and some outside the legislative powers of the Province. Such 
a conflict of jurisdiction is not to be expected. Item 21 is part of a Constitution 
and would on ordinary principles receive the widest construction, unless for some 
reason it is cut down either by the terms of Item 21 itself or by other parts of the 
Constitution which has to be readasawhole. Asto [Item ar, ‘* Land ”, the governing 
word is followed by the rest of the item, which goes on to say, “ that is to 
say”. These words introduce the most general concept—“ rights in or over land.” 
“ Rights in land” must include general rights like full ownership or leasehold 
orallsuchrights. “ Rights over land ” would include easements or other collateral 
rights, whatever form they might take. Then follow words which are not words 
of limitation but of explanation or illustration, giving instances which may furnish 
a clue for particular matters : thus there are the words “ relation of landlord and 
tenant and collection of rents.” These words are appropriate to lands which are 
not agricultural equally with agricultural lands. Rent ıs that which issues from 
the land. Then the next two sentences specifically refer to agricultural lands, 
and are to be read with Items 7, 8 and 10 of List III. These deal with methods 
of transfer or alienation or devolution which may be subject to Federal Legislature 
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but do not concern the land itself, a sphere in which the provincial and federal powers 
are concurrent, subject to the express exception of the specific head of agricultural 
land which is expressly reserved to the Provinces. The remainder of Item 21 specifies 
important matters of special consequence in India relating to land. The particular 
and limited specification of agricultural land proves that “land” is not used 
in Item 21 with restricted reference to agricultural land but relates to land in 
general. Item 2 is sufficient to give express powers to the Provinces to create and 
determine the ‘powers and jurisdiction of Courts in respect of land, as a matter. 
ancillary to the subject of Item 21. 


It is next necessary to consider the terms of the impugned Act, which it is 
said is ultra vir:s of the Province, and compare them with the terms of the consti- 
tution just quoted. But before that is done, it may be observed that there is no 
express provision in the Constitution referring by name to mortgages, though mort- 
gages are of particular importance in India as a subject of ordinary business life 
and of litigation and oflegislation. But a constitution does not generally lead with 
particular transactions or types of transactions, and mortgages of land would, in 
their Lordships’ judgment, as a matter of construction, properly fall under Item 21 
in so far as they are mortgages of land, though in certain aspects they include ele- 
ments of transfer of property and of contract. But they form a type of transaction 
which may properly be regarded as sui generis, incidental to land and included 
within Iterh 21 except in so far as they fall within Items 8 and 10 of List III which 
again contain an express exception in the case of agricultural land. Their 
Lordships cannot accept the view that so important a subject as mortgages was 
left out of the Constitution and merely left to the Governor-General’s powers 
under section 104 of the Constitution Act as a residual subject. So far as land 
hee is concerned, Item 21 would include mortgages as an incidental and ancillary 

ject, 


_ The impugned Act, as already explained, has the main purpose of giving 
relief to mortgagors by enabling them to obtain restitution of the mortgaged land 
on terms less onerous than the mortgage deeds require. It is limited to existing 
mortgages of land as defined in section 3, effected prior to the 8th June, 1901. 
That definition restricts it to land : 


ki; Occupied or let for agricultural purposes or for purposes subservient to agriculture or for 


The addition of the word “ pasture ” has been relied on as extending the sccpe 
of the Act beyond agriculture, but pasture is certainly “land?” within item 21 of 
List II. It may have been mentioned ex abundanti cauiela tut in any case it is 
sufficiently allied to agriculture generally to be treated as a species of agricultural 
land or at least as land occupied or let for purposes sukservient to agriculture and 
as such within the general scope of an Act dealing with agricultural land. Section 3 
of the Act goes on, it is true, to give a number of specific types of land which are 
included, but they are all governed by the controlling words of sub-section 1 which 
limits the whole Act to agricultural land in the sense already stated. ‘Thus head (b) 
of sub-section 1 of section 3 must be read as referring to an estate or holding in the 
only class of land with which the Act deals. The same is true of all the other heads 
in the sub-section, dues, rent, water rights, occupancy, trees, all come within the 
category of rights in or over land within Item 21, List II, and all are governed by 
the same controlling reference to agriculture or agricultural purposes. This 
reading of the section is supported by the qualification of trees as trees standing 
on such land, that is, agricultural land. Sections 7 and 8 of the impugned Act 
embody its main substantive provisions for the relief of mortgagors and need not 
be repeated here. The rest of the Act deals with ancillary matters like procedure 
which fall within the powers given by item 2 and also by item 21. 


If, as their Lordships think, the impugned Act is limited to agricultural land, 
Items 7, 8 and 10 of List III do not affect the position, since agricultural land is 
excluded in these entries. But in any event the Act does not deal with wills or the 
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transfer of property at all ; it does certainly deal with mortgages but as their Lord- 
ships have already stated, mortgages, though not expressly mentioned in the Consti- 
tution, are properly to be classed not under the head of contracts, but as special 
transactions ancillary to the entry of “ land.” 

It follows that in their Lordships’ judgment there is not sufficient arn for 
holding that the impugned Act or any part of it was invalid. As a whole it fell 
within the powers given to the Province by Items 2 and 21 of List IT, without any 
necessity to invoke any powers from the Concurrent List, List III. Accordingly 
questions of repugnancy under section 107 of the Constitution Act do not arise 
and need not be considered here. 

Their Lordships will accordingly for the reasons given, humbly advise His 
Majesty, that the appeal should be dismissed. The appellants will pay the 
costs of the appeal. 


Solicitors for Appellants: Linklaters and Patines. 
Solicitor for Respondents: The Solicitor, India Office. 
H.J.U./V.S. Appeal dismissed. 


[PRIVY COUNOIL.] 
(On appeal from the Federal Court of India.) 


PRESENT :—LorpD Wricut, Lorp PORTER, Lorp UTHWATT, SIR MADHAVAN 
Narr AND SIR JOHN BEAUMONT. 


Prafulla Kumar Mukherjee and others .. Appellants* 
U. 
The Bank of Commerce Limited, Khulna .. Respondents. 
and 
The Advocate-General of Bengal ..  Intervener. 
Government of India Act (1935), sections 99 and 100 and Seventh Schedule Lists and Bengal Money-Lenders 
Act (1940)—Federal and Provincial Legislatures—Respective jurisdictions —Delimitation—Princibles—Method 


to be adopted in determining the subjects which are to be dealt with by the one or the other—Pith and substance 
of transactions of loan secured by promissory notes—Validity of the Bengal Money-Lenders Act. 


To say, that the three lists of the Seventh Schedule of the Constitution Act have a definite order 
of priority attributed to them so that anything contained in List I is reserved solely for the Federal 
Legislature and that similarly any item in the Concurrent list if dealt with by the Federal Legislature 
is outside the power of the Provinces and it is only the matters specifically mentioned in List II over 
which the Provinces have complete jurisdiction, is to simplify unduly the taak of distinguishing between 
the powers of divided jurisdictions. It is not possible to make so clean a cut between the powers of 
the various Legislatures. They are bound to overlap from time totime. The existence of the Con- 
current list has made it easier to distinguish between those matters which are essential in determining 
to which list particular provisions should be attributed and those which are merely incidental. 
But the overlapping of subject matter is not avoided by substituting three lists for two or even by 
arranging for a hierarchy of jurisdictions. 

Subjects must still overlap and where they do the question must be asked what in pith and 
substance is the effect of an enactment of which complaint is made and in what list is its true nature 
and character to be found. 


Then, the extent of the E L Provinces into subjects enumerated in the Federal List 
has to be considered, not because the validity of an Act can be determined by discriminating between 
degrees of invasion, but for the purpose of determining what is the pith and substance of the impugned 
Act. Its provisions may advance so far into Federal territory as to show that its true nature is not 
concerned with Provincial matters, but the question is not, has it trespassed more or less, but is the 
trespass, whatever it be, such as to show that the pith and substance ofthe impugned Act is not a 
Provincial subject but a Federal one ? Once that question is determined the Act falls on one or the 
other side of the line and can be seen as valid or invalid according to its true content. 








*P.C.A, No. 19 of 1946. 11th February, 1947. 
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This places the precedence accorded to the three lists in its proper ective. Further, in 
each case one has to consider what the substance of an Act is and, whatever its an effect, attribute 
it to the appropriate list according to its true character. 


To take a promissory note as a security for a loan is the common practice of money-lenders and 
transactions of loans so secured are in pith and substance money-lending transactions; the substance 
is money-lending and the promissory note is but the instrument for securing the loan. 


The Bengal Money-Lenders Act is valid because it deals in aR and substance with money-lending. 


Even if it is contended that the Act trenches upon the Federal List by making regulations for banking 


or promissory notes, it would be still an answer that neither of those matters is its substance. 
Judgment of the Federal Court reversed. 
Sir Walter Monckton, K.C. and B. Mackenna for Appellants. 
Sir Herbert Cunliffe, K.C., S. P. Khambatia, K.C. and P. C. Basu for Respondents. 
Their Lordships’ Judgment was delivered by 


Lorp Porrer.—This group of cases and those which immediately follow 
necessitate a consideration of the principle upon which the respective jurisdictions 
of the Federal and Provincial Legislatures in India are to be delimited and of the 
method to be adopted in determining the subjects which are to be dealt with by 
the one or the other under the provisioris of sections 99 and 100 of the Government 
of India Act, 1935, and the three lists set out in the Seventh Schedule thereto. 


The question immediately in dispute is as to the validity of the Bengal Money- 
Lenders Act, 1940. By way of introduction it is enough to say that that Act limits 
the amount recoverable by a money-lender on his loans for principal and interest 
and prohibits the payment of sums larger than those permitted by the Act. 


The Respondents are an incorporated body to which by an order of the 12th 
May, 1941, passed by the High Court of Calcutta under section 153-A of the Indian 
Companies Act, the assets of the Khulna Loan Bank, Ltd. (earlier known as the 
Khuina Loan Coy., Ltd.) were transferred. 


Some of the cases now under appeal to their Lordships’ Board were brought 
by the Respondents who claimed to recover loans and interest alleged to be due 
upon promissory notes executed by appellant borrowers and in other instances 
by appellant debtors claiming a declaration that their indebtedness was at least 
diminished by the provisions of the Act and even in some instances that they were 
entitled to repayment of sums overpaid. 


The proceedings ae in 1941, 1942 and 1943, but are concerned with loans 
made at a much earlier date not by the Respondents but by the Khulna Loan Com- 
pany or the Khulna Loan Bank, In every case the loans were secured by promissory 
notes executed contemporaneously with the transaction. 


The Act, the validity of which their Lordships have to determine, by section go 
provides that 
“ Notwithstanding anything contained in any law for the time ing in force, or in any agreement 
(1) No borrower shall be liable to pay after the commencement of this Act—” 
more than 2 limited sum in respect of principal and interest or more than a certain 
percentage of a sum advanced by way of interest. Moreover it is retrospective 
in its effect, and its limitations can be relied upon by a borrower by way of defence 
to an action by the money-lender or the borrower can himself institute a suit in 
respect of a loan to which the provisions of the Act apply. 
Section 100 of the Government of India Act, 1935, isin the following terms :— 
“160, (1) Notwithstanding anything in the two next succeeding sub-sections, the Federal 
Legislature has, and a Provincial Legislature has not, power to make laws with respect to en He 
matters enumerated in List I in the Seventh Schedule to this Act (hereinafter called the ‘ Federal 
Legislative List.’) 

(2) Notwithstanding anything in the next succeeding sub-section, the Federal Legislature, 
and, subject to the preceding sub-section, a Provincial Legislature also, have power to make laws 
with respect to any of the matters enumerated in List JII in the said Schedule (hereinafter called the 
Qoncurrent Legislative List’). 
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ena to the two preceding sub-sections, the Provincia! Legislature has, and the Federal 
Legislature has not, power to make laws for a Province or any thereof with respect to any of the 
List’). enumerated in List II in the said Schedule (herei called the ‘ Provincial Legislative 


(4) The Federal Legislature has power to iake laws with respect to matters enumerated in 
the Provincial Legislative List except for a Province or any part thereof.” 


The Federal Legislative List referred to in this section assigns to the Federal 
Legislature jurisdiction to make laws with respect to 


“ (28) Cheques, bills of exchange, promissory notes and other like instruments.” 
“ (33) Corporations, that is to say, the incorporation, regulation and winding up of trading 
corporations including banking..... = 
“ (38) Banking that is to say the conduct of banking business... ..” 
and denies that jurisdiction to Provincial Legislatures. 
The Provincial Legislative List however empowers the Provincial Legislature 
in item (27) to make laws with respect to 
““ Trade and Commerce within the Province.......,money-l¢nding and money-lenders,” 


and therefore no objection could be taken to the provisions of the Bengal Money 
Lenders Act, if they were concerned only with the limitation of capita] and interest 
recoverable. 


But the Bengal Act goes further : Section 2 contains certain definitions in the 
following terms : 


i (1) ‘ bank’ denotes a banking company as defined in section 277-F of the Indian Companies 
Ch, IQ1G. «2 ww 

(2) “ borrower’ means a person to whom a loan is advanced ..... 

(9) “lender” means a person who advances a Joan and includes a money-lender. 


(12) loan means an advance, whether of money or in kind, made on condition of eae 
with interest and includes any transaction which is in substance a loan, but does notinclude ... 


(d) a loan advanced before or after the commencement of this Act— 


(i) by a bank which was a scheduled bank on the first day of January, 1939, or by a bank 
which has been declared to be a notified bank under section 3. 


(e) An advance made on the basis of a negotiable instrument as defined by the Negotiable 
Instruments Act, 1881, other than a promissory note. 


(13) ‘ Money-lender’ means a person who carries on the business of money-lending in Bengal 
or who has a place of such business in Bengal, and includes a pawnee as defined in section 172 of 
the Indian Contract Act, 1872. 


(14) “ Money-lending business’ and ‘business of money-lending’ mean the business of 
advancing loans either solely or in conjunction with any other business. 


Section 277-F of the Indian Companies Act defined a banking Company as : 


“A Company which carries on as its principal business the accepting of deposits of money on 
current account or otherwise, subject to withdrawal by cheque, draft or order notwithstanding that 
it engages in addition in any one or more of the following forms of business, namely :— 

(1)... . the lending or advancing of money either upon or without security ...... as 
and section 3 of the Bengal Money-lenders Act enacts that 


The Provincial Government may by notification in the Official Gazette declare any bank 
to be a notified bank for the purposes of this Act.” 


Section 13 of the Act requires a money-lender to be licensed. 


Sections 24, 25 and 26 prescribe the form in which accounts are to be kept 
and require the lender to furnish each borrower with a copy of his own account 
with certain penalties if he does not do so. 


Sections 28 and 29 of the Act impose a duty upon a money-lender in assigning 
a loan to furnish full particulars to the assignee but protect the position of a bona 
fids transferee without notice unless he himself be a money-lender. 
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Section 34 enables the Court to direct payment by instalments and section 3 
gives power to reopen transactions subject however to the rights of a bora fi 


holder for value. 


Having regard to these provisions the respondents say that whilst it is true 
that they are money-lenders, yet they are engaged in banking and are holders of 
promissory notes, matters which are solely within the Federal jurisdiction and that 
a Provincial Act such as the Bengal Money-Lenders Act is ultra vires in that it deals 
with Federal matters. These matters, they say, are so intertwined with the rest 
of the Act that they cannot be disassociated and therefore the Act is wholly void. 
But whether this be so or not the particular loans, the subject-matter of the actions 
under review, are secured by promissory notes and in addition are matters of bank- 
ing ; accordingly they say that the Act is void at any rate so far as concerns promis- 
sory notes or banking. 


The cases under review originally came before the subordinate judge at Khulna 
where the only points which appear to have been taken were, not that the Act was 
wholly void but only that it was void in so far as it affected promissory notes and 
that its provisions remained suspended until the Government decided what banks 
should become notified banks under section 2 of the Act. 


The latter contention is plainly untenable and indeed was not persisted in 
in the Federal Court or before their Lordships’ Board. f 


Moreover, it is to be observed that in the subordinate court no reliance appears 
to have been placed upon the contention that banking rights were interfered with. 
The point, however, seems to have been taken in the High Court but no decision 
on it was given there or in the Federal Court. 


In these circumstances their Lordships do not think that the respondents are 
entitled to argue that they carry on the business of banking. No proof has been 
given that they do so and the facts cannot be assumed without proof. 


The respondents are however entitled to say that the Act deals with banks 
and ienking and is therefore void in whole or in so far as it deals with banking 
matters. 


In the present cases the Judges of the High Court found in favour of the appel- 
lants on the ground that though the Federal List prevails over the Provincial List 
where the twp lists come in conflict, yet the Act being a Money-Lenders Act, deals 
with what is in one aspect at least a Provincial matter and is not rendered void 
in whole or in part by reason ofits effect upon promissory notes. In their view the 
jurisdiction of the Provincial E is not ousted by the inclusion of provisions 
dealing with promissory notes though that subject-matter is to be found in item 28 
of the Federal List. The reference to Bills of Exchange and promissory notes in 
that item, they held, only applies to those matters in their aspect of negotiability 
and not in their contractual aspect. In their contractual aspect the appropriate 
item, as they considered, was entry (10) of List III “ contracts ”. 


“ Interest on promissory notes,” 
they say, 


“is a matter with respect to contracts, a subject to be found in the Concurrent Legislative List. 
The Bengal Act has received the assent of the Governor-General, and in view of the provisions of 
section 107 (2) of the Constitution Act, sections 29 (2) and 30 of the Bengal Money-Lenders Act, 
1940, must prevail.” 


Section 107 of the Constitution Act is in the following terms : 


“107. (1) If any provision of a Provincial law is repugnant to any provision of-a Federal law 
which the Federal ature is competent to enact or to any provision of an existing Indian law 
with respect to one of the matters enumerated in the Concurrent Legislative List, then, subject to 
the provisions of this section, the Federal law, whether passed before or after the Provincial law, 
or as the case may be, the existing Indian law, shall prevailand the Provincial law shall, to the 
extent of the repugnancy, be void. 
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__ (2) Where a Provincial law (vith respect to one of the matters enumerated in the Concurrent 

gis List contains any provision repugnant to the provisions of an earlier Federal law or an 

existing Indian law with respect to” that matter, then, if the Provincia] law, having been reserved for 

the consideration of the Governor-General or for the signification of His Majesty’s pleasure, has 

received the assent of the Governor-General or of His Majesty, the Provincial law shall in that Province 

prevail, but nevertheless the Federal Legislature may at any time enact further legislation with 
respect to the same matter : 


Provided that no Bill or amendment for making any provision repugnant to any Provincial 
law, which, having been so reserved, has received the assent of the Governor-General or of His Majesty 
shall be introduced or moved in either Chamber of the Federal Legislature without the previous 
sanction of the Governor-General in his discretion. 


(9) If any provision of a law of a Federated State is repugnant to a Federal law which extends 
to that State, the Federal law, whether before or after the law of the State, shall prevail and 
the law of the State shall, to the extent of the repugnancy, be void.” 

The High Court’s conclusion would no doubt be true, if they are right in saying 
that interest on promissory notes is a matter with respect to contracts and therefore 
an item contained in the Concurrent List. The Act to which it was said to be 
repugnant was the Negotiable Instruments Act, 1881, which no doubt applied 
to the whole of India, but, as the High Court points out this Act is not a Federal 
but an existing Indian Act, and under the provisions of section 107 (2) would give 
place to the Bengal Money-Lenders Act (which had received the assent of the 
Governor-General) provided that Act does not deal with matters over which the 
Federal Legislature alone has jurisdiction. This opinion, however, was reversed 
in the Federal Court which thought the Act a clear interference with the subjects 
set out in item 28 in the Federal List and declared the Bengal Act to be ultra vires 
in so far as it dealt with those subjects. It was not, however, in their opinion totally 
void. 


The Federal Court had in fact already given the matter some consideration 
in two previous cases, viZ. : 


(1) Subramanyan Chettiar v. Muttuswamt Goundan', a case in which the Madras 
Agriculturists Relief Act of 1938 was impugned. That Act did not specifically 
mention promissory notes but it did contain provisions limiting the liability and 
diminishing the debts of agriculturists in terms wide enough to include debts due 
on promissory notes. 


In that case, however, judgment had been obtained upon the promissory 
note and the Court held that in as much as the debt had passed into a claim under 
a decree, before the Agriculturists Relief Act had been enacted, there was nothing 
to preclude it from being scaled down under the terms of that Act. Accordingly 
the Court found it unnecessary to deal with a matter in which a claim on promis- 
sory notes as such was involved. 


(2) A similar result was reached in The Bank of Commerce, Limited v. Amulya 
Krishna Basu Roy®, a case upon which their Lordships have to pronounce at a later 
stage. 


All the Courts in India have considered the Bengal Money-Lenders Act to 
deal in pith and substance with money-lenders and money-lending and with this 
view their Lordships agree. But such a view is not necessarily conclusive of the 
question in India and indeed, as the respondents contend, is not decisive of the 
matter even in Canada or Australia. With these and the other questions arising 
in the case their Lordships must now grapple. 


The appellants set out their contentions under four heads. 


Firstly, they said that power to make laws with respect to money-lending 
necessarily imports the power to affect the lender’s rights against the borrower 
upon a promissory note given in the course of a money-lending transaction. The 
Constitution Act they said must be read as a whole so as to reconcile item 28 


F.C.R. 188: 3 F.LJ. 157 : 2. (1944) F.C.R. 126: 6 F.L.J. 221 : 
194%) ava (E.G) M.L. J. ee J. 221 : (1944) 1 





J. (Supp.) 1! 
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of List I with item 27 of List II, and so read item 27 is a particular exception from 
the general provisions of item 28. : 


Secondly, they argued that the impugned Act is in pith and substance an 
Act with respect to money-lenders and money-lending and is not rendered void 


in whole or in part because it incidentally touches upon matters outside the authoris- 
ed field. 


Thirdly, they maintain that upon its true construction item 28 is confined 
to that part of the law relating to negotiable instruments which has reference to 
their negotiability and does not extend to that part which governs the contractual 
relationship existing between the immediate parties to a bill of exchange or promis- 
sory note. That part, they said, lay in the field of contract. 


If then the subject-matter of the Act lay in contract, which is one of the items 
within the Concurrent List, it was, it was true, in conflict with an existing 
Indian Law—viz.: the Negotiable Instruments Act, 1881—within the meaning of 
section 311 of the Constitution Act, but in as much as the impugned Act had 
received the assent of the Governor-General, it must prevail over the Negotiable 
oe Act as a result of the provision of section 107 (2) of the Constitution 

ct. 


. The respondents on the other hand pointed out in the first place that the 
Constitution Act differs in form from the British North America Act and the Austra- 
lian Commonwealth Act. Those Acts, they said, contain no concurrent list and there- 
fore recognize, as the Constitution Act does not, that there must be some overlap- 
ping of powers. Moreover, the Indian Act contains a strict hierarchy of powers 
since under the terms of section 100, the Federal List prevails over both the Con- 
current and the Provincial List, and the Concurrent List in its turn prevails over 
the Provincial List. 


“ The Provincial Legislature’, as it enacts, “has not power to make laws with respect to any 
of the matters enumerated in List J.” 
And this prohibition, they contend, extends to any matter whatsoever set out in 
the Federal List, however incidental to a matter contained in the Provincial List. 
No question could arise, they maintained, as to pith and substance. The Consti- 
tution Act directly prohibits any interference by a Province with any matter set 
out in List I. 


For the same reasons they said that there could be no question of an exception 
out of the generality of expressions used in List I on the ground that a matter 
dealt with in List II was particularly described whereas it was only referred to 
generally in List I under a wider heading. 


In any case they said the expression “ Money-lending’’ was no more parti- 
cular than the expression “ Bills of Exchange, promissory notes, and other instru- 


ments of the like kind ”. 


Finally, they contended that if money-lending was to be regarded as an incidence 
of contract, then the Negotiable Instruments Act being an Act of the Government 
of India had precedence over the impugned Act, in those subjects with which they 
both dealt. 


From the facts stated and the arguments presented to their Lordships it i® 
apparent that the discussion ranged over a wide field, but in reaching their conclusion 
the Board do not think it necessary to determine all the issues presented to them. 


For instance it is no doubt true, as has been pointed out above, and has been 
accepted in the Courts in India that in the case of a matter contained in the Con- 
current List, the Act of a Provincial Legislature which has been approved by the 
Governor-General prevails over an Existing Indian Law (see section 107 (2) of 
the Government of India Act, 1935). If then the impugned Act is to be considered 
as a matter of contract, it would prevail over the Negotiable Instruments Act 
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if that Act or the part of it in respect of which repugnancy is alleged is also to be 
regarded as contractual and therefore coming within List 111. 


But this result depends upon two assumptions, viz. :—(1) that the impugned 
Act in dealing with promissory notes, or for that matter with banking is concerned 
with contract and (2) that the reference to negotiable instruments, prcmissory 
notes and the like instruments in List I item 28 is a reference to them in their capacity 
of negotiability only. 


The point was raised in the Federal Court in Subramanyan Chetttar’s case}, 
but that Court did not findit necessary finally to decideit, though Sulaiman, 
J., in his dissenting judgment inferentially rejected it. Like the Federal Court, 
their Lordships in the present case do not find it necessary to express a final opinion 
upon these points, but it is, they think, essential to determire to what extent urder 
the Indian Constitution Act of 1935, the jurisdiction of the several Legislatures 
is affected by ascertaining what is the pith and substance of an impugned Act. 


The two remaining points taken on behalf of the appellant can in their Lord- 
ships’ opinion and indeed must be considered together since to say that pcwer to 
make laws in respect to money-lending necessarily imparts power to affect the 
lender’s rights in respect of promissory notes given as security in money-lending 
transactions is in their view to maintain that if the pith and substance of the Act, 
the validity of which is challenged, is money-lending, it comes within the Provincia] 


jurisdiction. Three questions therefore arise, vig. : r 
(1) Does the Act in question deal in pith and substance with money-lending ? 


(2) Ifit does is it valid though it incidentally trenches upon matters reserved 
for the Federal Legislature? 


(3) Once it is determined whether the pith and substance is money-lending, 
is the extent to which the Federal field is invaded a material matter ? 


(1) All the Courts in India have held that the transactions in question are 
in pith and substance money-lending transactions and their Lordships are of the 
same opinion. To take a promissory note as security for aloan is the common 
practice of money-lenders and ifa Legislature cannot limit the liability of a borrower 
in respect of a promissory note given by him it cannot in any real sense deal with 
money-lending. All the lender would have to do in order to oust its jurisdiction 
would be to continue his normal practice of taking the security of a prcmissory 
note and he would then be free from any restrictions imposed by the Provincial 
Legislature. In truth, however, the substance is money-lending and the promissory 
note is but the instrument for securing the loan. 


(2) The second is a more difficult question and was put with great force 
by counsel for the respondents. 


The principles, it was said, which obtain in Canada and Australia have no 
application to India. In the former instances either the Dcminions ard Prcvinces 
or the Commonwealth and States divide the jurisdiction Letween them, the Dominicn 
or as the case may be the States retaining the power not specifically given to the 
Provinces or the Commonwealth. In such cases it is recognised that there must 
be a considerable overlapping of powers. But in India, it is asserted, the difficulty 
in dividing the powers has been foreseen. Accordingly three, not two lists, have 
been prepared in order to cover the whole field and these lists have a definite order 
of priority attributed to them so that anything contained in List I is reserved solely 
for the Federal Legislature, and however, incidentally it may ke touched upon in 
an Act of the Provincial Legislature, that Act is ultra vires in whole or at any rate 
where in any place it affects an entry in the Federal List. 


Similarly any item in the Concurrent List ifdealt with by the Federal Legislature 
is outside the power of the Provinces and it is only the matters specifically mentioned 





1. (1940) F.C.R. 188: 3 F.L.J. 157 : (1941) 1 M.L.J. (Supp.) 1 (F.G.). 
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in List II over which the Province has complete jurisdiction, although so long as 
any item in the Concurrent List has not been dealt with by the Federal Legislature 
the Provincial Legislature is binding. 


In their Lordships’ opinion this argument should not prevail. To take such 
a view is to simplify unduly the task of distinguishing between the powers of divided 
jurisdictions. It is not possible to make so clean a cut between the powers of the 
various Legislatures : they are bound to overlap from time to time. 


Moreover, the British Parliament when enacting the Indian Constitution Act 
had a long experience of the working of the British North America Act and the 
Australian Commonwealth Act and must have known that it is not in practice 
possible to ensure that the powers entrusted to the several Legislatures will never 
overlap. As Sir Maurice Gwyer, C.J., said in the Subramanyan Cheitiar’s case}: 

“It must inevitably happen from time to time that legislation ouei al eee to deal with 
a subject in one list, touches also upon a subject in another list, and the different provisions of the 
enactment may be so closely intertwined that blind observance to a strictly verbal interpretation 
would result in a | number of statutes being declared invalid because the Legislature DAAE 
them may appear to have legislated in a forbidden sphere. Hence the rule which has been eval 
by the Judicial Committee, whereby the paga statute is examined to ascertain its pith and sub- 
stance or its true nature and character for the purposes of determining whether it is legislation with 
respect to matters in this list or in that.” 


Their Lordships agree that this passage correctly descrites the grcurds upon 
which the rule is founded, and that it applies to Indian as well as to Dominion 
legislation. 

No doubt experience of past difficulties has made the provisions of the Indian 
Act more exact in some particulars and the existence of the Concurrent List has 
made it easier to distinguish between those matters which are essential in determin- 
ing to which list particular provisions should be attributed and those which are 
merely incidental. But the overlapping of subject-matter is not avoided by substi- 
tuting three lists for two or even by arranging for a hierarchy of jurisdictions. 


Subjects must still overlap and where they do the question must be asked 
what in pith and substance is the effect of the enactment of which complaint is made 
and in what list is its true nature and character to be found. If these questions 
could not be asked, much beneficent legislation would be stifled at birth, and 
many of the subjects entrusted to Provincial Legislation could never effectively 
be dealt with. 


(3) Thirdly, the extent of the invasion by the Provinces into subjects enu- 
merated in the Federal List has to be considered. No doubt it is an important 
matter, not as their Lordships think, because the validity of an Act can te deter- 
mined by discriminating between degrees of invasion, but for the purpose of deter- 
mining what is the pith and substance of the impugned Act. Its provisions may 
advance so far into Federal territory as to show that its true nature is not concerned 
with Provincial matters, but the question is not, has it trespassed more or less, 
but is the trespass, whatever it be, such as to show that the pith and substance 
of the impugned Act is not money-lending but promissory notes or banking? 
Once that question is determined ie Act falls on one or the other side of the line 
and can be seen as valid or invalid according to its true content. 


This view places the precedence accorded to the three lists in its proper pers- 
pective. 


No doubt where they come.in conflict List I has priority over Lists III and 
II and List III has priority over List II, but, the question still remains, priority 
in what respect? Does the priority of the Federal Legislature prevent the Provincial 
Legislature from dealing with any matter which may incidentally affect any item 
in its list or in each case has one to consider what the substance of an Act is and, 





1. (1940) F.C.R. 188 at 201: 3 F.L.J. 157 : (1941) 1 M.L.J. (Supp.) 1 (F.C). 
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whatever its ancillary effect, attribute it to the appropriate list according to its 
true ‘character? In their Lordships’ opinion the latter is the true view. 


If this be correct it is unnecessary to determine whether the jurisdiction as to 
promissory notes given to the Federal Legislature is or is not confined to negotia- 
bility. The Bengal Money-Lenders Act is valid because it deals in pith and substance 
with money-lending, not because legislation in respect of promissory notes by the 
Federal Legislature is confined to legislation affecting their negotiability—a matter 
as to which their Lordships express no opinion. 

It will be observed that in considering the principles involved their Lordships 
have dealt mainly with the alleged invalidity of the Act, based upon its invasion 
of the Federal entry, “ promissory notes ” item (27) in List I. 


They have taken this course, because the case was so argued in the Courts in 
India. 


But the same considerations apply in the case of banking. Whether it be 
urged that the Act trenches upon the Federal List by making regulations for banking 
or promissory notes, it is still an answer that neither of those matters is its substance 
and this view is supported by its provisions exempting scheduled and notified banks 
from compliance with its requirements. 


In the result their Lordships are of opinion that the Act is not void either in 
whole or in part as being ultra vires the Provincial Legislature. 


This opinion renders it unnecessary to pronounce upon the effect of the 
Ordinance No. XI of 1945, purporting to validate, inter alia, the impugned Act 
and their Lordships express no opinion upon it.. But having regard to their views 
expressed in this judgment they will humbly advise His Majesty that the appeal 
be allowed. 

The respondents must bear the costs of the appellants throughout. 

Solicitor for Appellants and Intervener: The Solicitor, India Office. 

Solicitors for Respondents: T. L. Wilson and Co. 

H.J.0./V.S. Appeal allowed. 


[PRIVY COUNCIL.] 
(On appeal from the Federal Court of India.)1 


_ PRESENT :—-Lorp WRIGHT, Lorp Porter, Lorp UTHWATT, Sir MADHAVAN 
Nam AND Sir Joun BEAUMONT. 


The Bank of Commerce, Limited, Khulna .. Appellant* 
D. 

Amulya Krishna Basu Roy Chowdhury and others .. Respondents 
and 

The Advocate-General of Bengal ..  Intervener. 


Government of India Act (1935), Seventh Schedule, List IL, Item 27 and Bengal Money-Lenders Act, 
1940—Validity of the Provincial enactment. 

The pith and substance of the Bengal Money-Lenders Act fs money-lending and therefore it 
is within the competence of the Provincial Legislature and of that Legislature alone under item 
27 of the Provincial List. 


Sir Herbert Cunliffe, K.C., S. P. Khambatta, K.C. and P. C. Basu for Appellant. 


Sir Walter Monckton, K.C. and B. Mackenna for Intervener. 


ei sg panganan anang, 
1. (1944) FOR. 126: 6 F.L.J. 221 : (1944) 1 M.LJ. 178 (F.C.). 


* P.C. Appeal No. 9 of 1946. trth February, 1947. 
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Their Lordships’ Judgment was delivered by : 


Lorp PortTer.—These consolidated appeals, like those which immediately 
preceded them, raise the question of the validity of the Bengal Money-Lenders 
Act, 1940. The respondent in that appeal is the appellant in this, but the borrowers 
in the one case differ from the borrowersin the other. The facts and circumstances 
in either appeal are sufficiently similar to raise precisely the same questions of 
principle savein one particular. In the present appeal the borrowers had all keen 
sued to judgment upon the promissory notes which they had signed whereas in 
the former they had not. 


On the strength of this circumstance the Federal Court held that no question 
arose as to liability upon promissory notes. The actions had originally been 
instituted by several respondents against the appellant before the Subordinate 
Judge at Khulna under section 36 of the impugned Act claiming to reopen the 
decrees passed against them in small cause Court suits in order to scale down the 
debts and to direct repayment of amounts that might be found to have been ovet- 
paid on taking accounts. Upon these facts all the Courts in India have held that 
the actions are not concerned with promissory notes, but with decrees for the payment 
of money. The respondent’s liability in each case was said to rest upon a judgment 
and once judgment had been obtained all previous liability upon the prcmissory 
note was merged in the judgment. There being no question of liability upon 
Ja promissory note and no question being raised of liability in respect of tanking, 
it was decided that in so far as concerned debts due upon a decree the Act did not 
invade the field reserved to the Federal Legislature by item 28 of the Federal List, 
unless it could be said that the Act was void as a whole. 


If the Act as a whole was void because its provisions were applicable to trans- 
actions in which promissory notes formed a part even though it might also apply 
to those in which they do not come into consideration, then in the view of the 
Federal Court the Act as a whole would be ultra vires. In their opinion, however, 
it need not be so applied. Its provisions could be taken advantage of in a case 
where promissory notes or banking did not come into question, but it was void 
where either of those matters was involved. 


‘When therefore the liability in the promissory notes had passed into a liability 
under a decree as in the present consolidated cases, there was nothing to prevent 
the respondent suing and no reason to declare the Act void. Accordingly they 
held that it would be valid in cases where judgments were sought to be reopened, 
but invalid where no judgment had been obtained and the borrower’s liability 
was still secured by a promissory note. 


Having regard to their Lordships’ decision in the previous case, they do not 
find it necessary to make any pronouncement as to the soundness of this view. 


In this, as in the last case, they are of opinion that the pith and substance of 
the Act is money-lending and that therefore it is within the competence of the 
Provincial Legislature and of that Legislature alone under item 27 of the Provin- 
cial List. 

They will humbly advise His Majesty accordingly that the appeal should be 
dismissed. There will be no order as to costs. 

Solicitors for Appellant: T. L. Wilson Ẹ Co. 


Solicitor for Intervener: The Solicitor, India Office. 
H,J.U./V.S. Appeal dismissed. 


16 à THE MADRAS LAW JOURNAL REPORTS. [1947 


[PRIVY COUNCIL.] 
(On appeal from the Federal Court of India.)! 


PRESENT :—LorD WRIGHT, Lorp Porter, Lorp UTHWATT, SIR MADHAVAN 
NAIR AND Sir Joun BEAUMONT. 


The Raleigh Investment Company, Limited .. Appellani* 
2. : 
The Governor-General in Council .. Respondent. 
Income-tax Act (1922), section 67—Construction——“‘Assessment made under the Act”—Meaning— ie 


Ajakan NA arising under section 67, if can be considered by the Prizy Council when not raised in the Federal 
—Suit to declars certain provisions of the Incoms-tax Act ultra vires the Federal Legislature and that the 

assessment basedon them was illegal wrong ful—Prayer for repayment of tax paid —Section 67, if bars tha 

maintenance of such suit. 

+ Section 67 of the Income-tax Act has to be construed in the setting that the Act gives the 

assessee the right effectively to raise in relation to an assessment made upon him the question whether 

or not a provision in the Act was ultra vires. 


The obvious and the correct meaning of the phrase ““ assessment made under the Act” is an 
assessment finding its origin in an activity of the assessing officer acting as such. The e 
that the assessing officer has taken into account an alira vires provision ofthe Act isin this view imma- 
terial in determining whether the assessment is “‘made under the Act”, The phrase describes 
the provenance of the assessment : it does not relate to its accuracy in point of law. The use of the 
achoe promided by the Act, not the result of that use, is the test. 


Jurisdiction cannot be given by consent. A point as to jurisdiction arising under section 67 
of the Income-tax Act though not taken in the Federal Court has to be considered by the Privy 
Council when it is raised before it because it is pars judicis to take jurisdiction into consideration. 


A suit for a declaration that certain provisions of the Income-tax Act are ultra vires the Federal 
Legislature and that the assessment of the plaintiff based on those provisions was illegal and wrongful 
and for repayment of the tax paid on such basis, is in truth directed exclusively to a modifica- 
tion of the assessment and as such is barred by section 67 of the Act. 

Jurisdiction to pupon the assessment otherwise than by the use of machinery expressly provided 
by the Act would appear to be inconsistent with the statutory obligation to pay arising by 
virtue of the assesment, 


Cyril Radcliffe, K.C. and S. Isaacs for Appellant. 
J. Millard Tucker, K.G. and B. Mackenna for Respondent. 


Their Lordships’ Judgment was delivered by 


Lorp UTHWATT. —This is an appeal by The Raleigh Investment Co., Ltd., 
from a judgment of the Federal Court of India! in its Civil Appellate Jurisdiction 
reversing a decree passed by a Special Bench of the High Court of Calcutta? in 
its Ordinary Original Civil Jurisdiction. 

The suit in which that decree was passed was brought by the appellant against 
the respondent, the Governor-General in Council, claiming repayment of 
Rs. 4,355295-5-0; part of a larger sum paid by the appellant under an assessment 
to income-tax made uponit. The basis of this claim was that in the computation 
of assessable income effect has been given to a provision of the Income-tax Act, 
which in the submission of the appellant was ultra vires the Indian Legislature, 
and that the assessment was therefore wrong. 


The respondent contended first, that the impugned provision was not ultra 
vires the Indian Legislature and second that, whether the impugned provision 
was or was not ulira vires, the High Court in its ordinary civil jurisdiction was 
precluded from entertaining the suit by reason of section 226 of the Government 
of India Act, 1935 and also by reason of section 67 of the Indian Income-tax Act, 
1922. 





1. (1944) F.L.J. 131: (1944) 1 M.L.J. 477. 
* P.C. Appeal No. 63 of 1945. 1gth Feb A . 
SE SI (1948) 6 E.L]. 133 (HC). NA kk 
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The High Court held that the provision was ultra vires and that jurisdietion 
to entertain the suit was not Pee by either of these two sections. An order 
for repayment of the sum in question was therefore made. The Federal Court 
held that section 226 of the Act of 1935 barred the maintenance of the suit before 
the High Court in its ordinary civil jurisdiction and they expressed their view 
that the impugned provision was not wlira vires the Indian Legislature. The Federal 
Court accordingly ordered the dismissal of the suit. 


In the proceedings before the Federal Court the point as to jurisdiction arising 
under section 67 of the Act of 1922 was not taken. But jurisdiction cannot be given 
by consent. It is pars judicis to take jurisdiction into consideration and the section 
has to be considered. Their Lordships, having come to the conclusion that this 
section bars the maintenance of the suit, do not think it proper to express any 
opinion on the effect of section 226 of the Act of 1935 or on the validity of the 
impugned provision. The views of the High Court and the Federal Court upon 
the latter topic stand only as dicta receiving neither assent nor dissent from their 
Lordships. 


The material facts so far as relevant are as follow:— 


The eee ig a joint stock company incorporated in the Isle of Man, having 
115 registered office in that island, and its main office in England. At all material 
times it held the bulk of the shares in eleven companies, carrying on business in 
British India. Two of these companies are companies incorporated in British 
India, having their registered offices and headquarters in Calcutta. The nine 
remaining companies (called the sterling companies) are, as to some of them 
incorporated in the Isle of Man and, as to the rest, incorporated in England. The 
business of the sterling companies in India is managed by local Boards, but the 
ultimate control lies with the London Boards, The meetings of the sterling com- 
panies are held in England. 


All the dividends that were received by the appellant from the sterling com- 
panies were declared paid and received in England. No part of them was ever 
remitted, to British India. 


On the 6th January, 1939, the proper Income-tax Officer by notice required 
the appellant to make a return ofits total income (and total world income) for the 
assessment year 1939-40. A return was made on the 18th May, 1939. In the 
correspondence which followed the appellant raised the point that Explanation 3, 
to para. 4 (1) of the Income-tax Act 1922, as amended, if it applied to dividends 
declared and paid outside British India to persons not resident in British India 
was ultra vires the Indian Legislature. 


By an assessment order dated the 23rd December, 1940, the Income-tax Officer 
assessed the appellant as a non-resident upon a total income of Rs. 75,45,197. 
The total income so ascertained included the dividends received from the sterling 
companies. 


By an assessment form and notice of demand dated the 23rd December, 1940, 
the appellant was assessed in respect of income-tax and super-tax in the sum of 
Rs. 4,45,202-13-0. The tax attracted by the inclusion of the dividends from the 
sterling companies amounted to Rs. 4,35,290-5-0. ‘The demand notice required 
payment on or by the 23rd February, 1941, and stated that in default of payment, 
the appellants would be liable to penalties and that a warrant of distress might be 
issued. 


The appellant then intimated its intention of appealing against the assessment 
as far as it related to the taxation of dividends received from the sterling companies, 
and requested the Income-Tax officer to stay his hand pending the appeal. That 

uest was refused and the appellant accordingly, on the 12th March, 1941, 
paid the tax demanded under protest. 
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“On the 4th June, 1941, the appellant gave notice of appeal to the Appellate 
Assistant Commissioner of Income-tax. On the 16th January, 1942, the appellant 
informed the Appellate Assistant Commissioner that it did not propose to proceed 
with the appeal. By his order dated the 24th January, 1942, the Appellate Assistant 
Commissioner confirmed the assessment, expressing the opinion that the constitu- 
tional questions raised by the appellant could not be entertained in an appeal 
under the Income-tax Act, by the provisions of which the Income-tax Authorities 
were bound. 


On the 17th April, 1942, the appellant instituted the present suit, in the High 
Court of Calcutta in its ordinary original civil jurisdiction, claiming— 


(1) A declaration that in so far as Explanation 3 and the other provisions 
of the Indian Income-tax Act purport to authorize the assessment and charging to 
tax of a non-resident in respect of dividends declared or paid outside British India, 
but not brought into British India, those provisions were ulira vires the legislative 
powers of the Federal Legislature and that therefore the appellant was not liable 
to be assessed or charged to tax in respect of the dividends from the sterling com- 
panies and that the assessment was illegal and wrongful. 


(2) An injunction restraining the Department from making assessments in 
future years in respect of dividends from the sterling companies. 


(3) Repayment of Rs. 4,35,290-5-0 together with interest. 


In form the relief claimed does not profess to modify or set aside the assessment. 
In substance it does, for repayment of part of the sum due by virtue of the notice 
of demand could not be ordered so long as the assessment stood. Further, the 
claim for the declaration cannot be rationally regarded as having any relevance 
except as leading up to the claim for repayment, and the claim for an injunction 
is merely verbiage. ‘The cloud of words fails to obscure the point of the suit. An 
assessment made under the machinery provided by the Act, if based on a provision 
subsequently held to be ultra vires is not a nullity like an order of a Court lacking 
jurisdiction. Reliance on such a provision is not an excess of jurisdiction but a 
mistake of law made in the course of its exercise. Their Lordships therefore regard 
the suit as in truth directed exclusively to a modification of the assessment. 


It is not necessary to set out the impugned provisions of the Income-tax Act 
pursuant to which the dividends received from the sterling companies were brought 
into computation. It is sufficient to say that there is a substantial question whether 
or not that provision is ultra vires the Indian Legislature. 


Those are the material facts. 


Their Lordships now propose to consider and determine whether the bringing 
of the suit is barred by section 67 of the Indian Income-Tax Act, 1922. That 
section runs as follows :— 

“ No suit shall be brought in any Civil Court to set aside or modify any assessment made under 
this Act and no prosecution, suit or other proceeding shall lie pe t any officer of the Crown for 
anything in good faith done, or intended to be done, under the Act.” 

The argument for the appellant was that an assessment was not an assessment 
“ made under the Act” if the assessment gave effect to a provision which was 
ultra vires the Indian Legislature. In law such a provision, being a nullity, was 
non-existent. An assessment justifiable in whole or in part by reference to or by 
such a provision was more aptly described as an assessment not made under the 
Act than as an assessment made under the Act. The section in question had 
therefore, it was urged, no application if the impugned provision in the Income-Tax 
Act, 1922, was ulira vires. This construction finds some support in cases decided 
in India. 

In construing the section it is pertinent in their Lordships’ opinion, to ascertain 
whether the Act contains machinery which enables an assessee effectively to raise 
in the Courts the question whether a particular provision of the Income-Tax Act 
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bearing on the assessment made is or is not ultra vires. The presence of such machi- 
nery, though by no means conclusive, marches with a construction of the section 
which. denies an alternative jurisdiction to enquire into the same subject matter. 
The absence of such machinery would greatly assist the appellant on the question 
of construction and, indeed, it may be added that, if there were no such machinery 
and if the section affected to preclude the High Court in its ordinary civil jurisdiction 
from considering a point of ultra vires, there would be a serious question whether the 
opening part of the section, so far as it debarred the question of ultra vires being 
debated, fell within the competence of the Legislature. 


In their Lordships’ view it is clear that the Income-tax Act, 1922, as it stood 
at the relevant date, did give the assessee the right effectively to raise in relation 
to an assessment made upon him the question whether or not a provision in the 
Act was ulira vires. Under section 30, an assessee whose only ground of complaint 
was that effect had been given in the assessment toa provision which he contended 
was ulira vires might appeal against the assessment. If he were dissatisfied with the 
decision on appeal—the details relating to the procedure are immateria]—the 
assessee could ask for a case to be stated on any question of law for the opinion of 
the High Court and, if his request were refused, he might apply to the High Court 
for an order requiring a case to be stated and to be referred to the High Court (see 
section 30 and Secretary of State v. Meyyappa Chettiar!), It cannot be doubted that 
included in the questions of law which might be raised by a case stated is any 
question as to the validity of any taxing provision in the Income-Tax Act to which 
effect has been given in the assessment under review. Any decision of the High 
Court upon that question of law can be reviewed on appeal. Effective and appro- 
priate machinery is therefore provided by the Act itself for the review on grounds 
of law of any assessment. It is in that setting that section 67 has to be construed. 


In their Lordships’ view the construction of the section is clear. Under the 
Act the Income-Tax officer is charged with the duty of assessing the total income 
of the assessee. The obvious meaning, and in their Lordships’ opinion the correct 
meaning, of the phrase ““ assessment made under the Act” is an assessment finding 
its origin in an activity of the assessing officer acting as such. The circumstance 
that the assessing officer has taken into account an ultra vires provision of the Act 
is in this view immaterial in determining whether the assessment is “ made under 
the Act.” The phrase describes the provenance of the assessment: it does not 
relate to its accuracy in point of law. The use of the machinery provided by the 
Act, not the result of that use, is the test. 


The results which would follow from the acceptance of the appellant’s argument 
are somewhat curious. 


First, no distinction can for the purpose in hand be drawn between an assessment 
giving effect to an ulira vires provision and an assessment giving effect to a wrong 
construction of a provision to which no objection based on otres can be taken. There 
may indeed be practical difficulties in making out in a Civil Court that a wrong 
construction has been placed on a provision, but, assuming those difficulties are 
surmounted, the assessment is established as one which on the appellant’s cons- 
truction is not ‘f made under the Act.” All questions of law affecting the accuracy 
of an assessment might therefore be raised in proceedings in any Civil Court 
where reliance was sought to be placed on the assessment. The section on the 
appellant’s construction is robbed of all practical content. 


Second, on the appellant’s construction, in order to ascertain whether a civil 
Court is barred by the section from reviewing an assessment brought before it, the 
legal merits of the assessment have first to be considered and decided. For if the 
assessment is determined to be right in law the jurisdiction of the Civil Court to 
entertain the suit is excluded. The assessment is on the appellant’s construction 
made under the Act. If, on the other hand, the assessment is determined to be 

a LL TS 
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wrong, the jurisdiction of the Civil Court to entertain the suit arises. The result 
of an enquiry into the merits of the assessment is on the appellant’s construction, 
to determine whether jurisdiction existed to embark on the enquiry at all. Juris- 
diction is made to depend not on subject-matter but on the correctness of the suitor’s 
contention as respects subject-matter. The language of the section is inapt to 
ustify any such capricious method of determining jurisdiction. ; 


In conclusion their Lordships would observe that the scheme of the Act is to 
set up a particular machinery by the use of which alone total income assessable 
for income-tax is to be ascertained. The income-tax exigible is determined by 
reference to the total income so ascertained and only by reference to such total 
income, Under the Act (section 45) there arises a duty to pay the amount of tax 
demanded on the basis of that assessment of totalincome. Jurisdiction to question 
the assessment otherwise than by use of the machinery expressly provided by the 
Act would appear to be inconsistent with the statutory obligation to pay arising 
by virtue of the assessment. The only doubt indeed, in their Lordships’ mind, 
is whether an express provision was necessary in order to exclude jurisdiction in a 
civil Court to set aside or modify an assessment. 


Their Lordships will therefore humbly advise His Majesty that the appeal 
be dismissed. ‘The appellant will pay the costs of the appeal. 


Solicitor for Appellant: D. M. Oppenheim. 
Solicitor for Respondent: Solicitor, India Office. 
H.J.U./V.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jusriak WADSWORTH AND MR. JusTiceE GovINDARAJAGHARI. 
Lakshmi Achi .. Appellant* 


J. 
Subramania Pillai and others .. Respondents. 

Civil Procedure Cods (V of 1908), Order 41, rule ja nean causes of action against several defend- 
ants—Appeal — Order for security for costs in favour of some respondents—Failure to comply with—Entire 
appeal liable to dismissal. 

Where a number of separate causes of action against separate defendants are joined together 
for reasons of convenience and an order for security for costs passed in appeal in favour of some of 
the respondents is not complied with, it is not incumbent on the Court to dismiss the appeal in its 
entirety. The proper course in such a case is to reject the se ia only so far as it is against those 
respondents in whose favour an order for security for costs h been made, leaving it to be prose- 
cuted against the other respondents, 

Appeal against the order of the Court of the Subordinate Judge, Cuddalore, 
dated goth October, 1944, in I. A. No. 25 of 1944 in O. S. No. 13 of 1943, etc. 


N. Panchapakesa Aiyar for Appellant. 


T. V. Muthukrishna Atyar, S. Ramachandra Atyar, T. E. Ramabhadrachariar, C. R. 
Rajagopalachari, K. E. Rajagopalachari, N. Rangachariar, Messrs. King and Patridge, 
S. Panchapagesa Sastri and S. P. Subramaniam for Respondents. 

The Judgment of the Gourt was delivered by 


Wadsworth, J.—The petitioner filed a suit claiming a declaration that she was 
the trustee of certain properties and that a series of alienations of these properties 
. in favour of the various defendants were not binding on the trust. As she lived 
outside British India and she had no properties within British India she was at the 
instance of various defendants required to furnish security for costs of the suit. 
She failed to furnish the security within the time required and the suit was 





* A. A.O. No. 434 of 1945 and goth February, 1947. 
C.M.P. No. 2918 of 1946. 
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dismissed on 21st December, 1943. After this order she filed I. A. No. 25° of 
1944, a petition to restore to file the suit dismissed for failure to furnish security. 
She also filed another application praying the Court" to receive a draft security 
bond. With the latter, we are not now concerned. I. A. No. 25 of 1944 was 
dismissed and it is against the dismissal of that application that C. M. A. No. 434 
of 1945 was filed. 


In this appeal an application C. M. P. No. 2918 of 1946 was preferred by 
respondents 1 to 3 praying the Court to direct the appellant to furnish security 
for the costs of those respondents in the appeal. That application was ordered on 
4th November, 1946, and the appellant was given six ee time to furnish security 
to the satisfaction of the Subordinate Judge, Cuddalore. Security has not been 
furnished and the matter now comes up for orders. 


The appellant contends that the effect of her failure to furnish security for the 
costs of these three respondents should be that the appeal will stand dismissed 
only as against these respondents. For the other respondents, it is, however, 
contended that the effect of the appellant’s default should be that the appeal would 
be dismissed in toto. It is common ground that the provisions of Order 41, 
rule 10 of the Code of Civil Procedure are mandatory and the only question is 
what is the precise effect of this rule in cases where there are numerous respondents 
and security for costs has been ordered at the instance of only some of those 


respondents, 
Rule 10 of Order 43, runs as follows : 
“ (1) The Appellate Court may in its discretion, either before the respondent is called upon to 


appear and answer or afterwards on the application of the respondent, demand from the appellant 
security for the costs of the appeal, or of the original suit, or of both : Provided that the Court shall 
demand such security in all cases in which the appellant is residing out of British India, and is not 
possessed of any sufficient immoveable property within British India other than the property (if any) 
to which the appeal relates. 

(2) Where such security isnot furnished within such time as the Court orders, the Court 
shall reject the appeal.” 


In terms the rule only deals with the position where there is one appellant and one 
respondent. Ordinarily when a rule of procedure speaks of the appellant and 
the respondent the rule would apply equally when there are several appellants 
and several respondents ; but there are cases in which the procedure applicable 
to a case where there is one party on either side might not be applicable in precisely 
the same way when there are numerous parties and separate causes of action 
with reference to each of those parties. We are concerned with a matter arising 
out of a suit which is in substance a combination in one action of what might have 
been a number of separate suits each dealing with a particular alienation in favour 
of a particular party. In such circumstances, when three alienees only have asked 
for and obtained an order for security for costs which has not been furnished, is it 
in accordance with Order 41, rule 10 of the Code of Civil Procedure that the 
appeal should be dismissed in toto or that the appeal should be dismissed only as 
against those respondents in whose favour an order for security for costs has been 
made? We wish to guard ourselves against attempting to lay down any general 
rule of universal application in the present matter. There may be cases in which 
failure to furnish security for the costs of one respondent must necessarily result 
in the dismissal of the appeal as a whole, as for instance, when the cause of action 
was single and undivided and the respondent who had got an order for security 
for costs was the main contesting respondent. We are now called upon to deal 
with a case which arises out of a number of separate causes of action against separate 
defendants joined together for reasons of convenience because in each case the 
questions relating to the dedication and the binding nature of the alienations are 
similar and raise substantially the same points. The only reasoning in such cases 
on which it could properly be held that the failure of the appellant to furnish security 
for costs of certain individual respondents should result in the dismissal of the appeal 
as a whole, would be that the provisions of the second clause of rule 10 of Order 41, 
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must be regarded as provisions for the punishment of what is substantially a con- 
tempt. If on the dha hand the second clause of this rule is to be regarded as 
merely giving to the respondent in whose favour an order for security for costs 
has been made the logical consequence of the failure on the part of the appellant 
to furnish security, it would then seem to follow that this consequence should be 
only to benefit the particular respondent in whose favour the original order was 
made and not the other respondents interested in other alienations who have not 
moved the Court for an order in their favour. 


We have not been able to find any considered ruling on this question. Our 
attention has been drawn to two cases in which it has been assumed without 
discussion that when security for costsis ordered in favour of one of the several res- 
pondents and has not been furnished within the time allowed, the Court may 
reject the appeal only so far as that particular respondent is concerned. ‘The first 
of these cases is Sirur v. Mythili Ammal!. ‘That is a case arising out of a proceeding 
in insolvency in which there were three respondents. The first respondent applied 
for an order requiring the appellant to furnish security for her costs in the appeal. 
That application was granted and the subsequent application by the appellant to 
rescind that order was dismissed for default. Three days later the appeal itself 
was dismissed as against the first respondent under the provisions of sub-rule 2 of 
rule 10 of Order 41 of the Civil Procedure Code. We have examined the original 
papers in this appeal and we find that the order was first written as an order dis- 
missing the appeal. The words “ as against the first respondent ” were added by 
way of interlineation. This may be an indication that the learned Judges did 
apply their mind to the question whether the appeal should be dismissed in toto 
or whether it should be dismissed only as against the first respondent in whose 
favour an order for security for costs had been ordered. In the subsequent pro- 
ceedings it seems to have been assumed that there was nothing improper in the 
order dismissing the appeal only as against one of the respondents. 


The other case Kailash Chandra Kandar v. Harihar Patra*, is of a similar nature. 
Here the order in question was passed by the District Judge and the Bench dealing 
with the subsequent appeal did not really go into the merits of the order of the 
District Judge but abstained from criticism of it on the ground that the order was 
one of dismissal only as against the party for whose costs security had been ordered. 
As against these two cases we have been referred to the decision of Muhammad 
Abdul Ghafur Khan v. Secretary of State for India in Council and others’. That was a 
case in which there was an application by one of the several respondents that the 
appellant should be ordered to give security for costs of the appeal and of the Court 
below. The order was passed and the security not having been furnished, the 
appeal was dismissed as a whole under Order 41, rule 10, sub-rule (2) of the 
Code of Civil Procedure. Though it is clear that this was a case of an application 
by a single respondent, we do not know whether the order required security for 
the costs of all the respondents or whether there was any difference in the position 
of the various respondents having regard to the matters in issue. No consideration 
is given in the judgment to the question whether the Court can in a proper case 
aati the appeal only against the respondent for whose costs security has been 
ordered. 


Such authority as there is, at any rate so far as our own High Court is 
concerned, seems to indicate that in a proper case the Court can under sub-rule (2) 
of rule 10 of Order 41 of the Code of Civil Procedure reiect the appeal only so 
far as it is against those respondents in whose favour security for costs has been 
ordered, leaving it to be prosecuted against the other respondents. 

In a case like the present, we think that it is the more reasonable and equitable 


interpretation of the rule. Just because numerous separate causes of action have 
been for convenience combined in a single suit, it would, in our opinion, be 








ms 981) Bx MLJ. 699, LLR. 36 All. 325. 
e. (1918) 47 L.C. 928. 3- (1914) 3 325 


11) KOTHANDARAMA REDDI 0. LAKSHMINARASA REDDI, 23 


anomalous to visit upon the appellant the penalty of losing her appeal in toto because 
of her failure to furnish security for the costs of certain out of the many respondents. 
We say nothing about the question whether the other respondents who have not 
so far asked for an order for security for costs in their favour can or cannot make 
such a prayer hereafter. At present it is sufficient to say that by reason of the 
failure of the appellant to furnish security for the costs of respondents 1, 2 and 3 
the appeal is dismissed with costs as against those three respondents. 


B.V.V. Appeal dismissed as 
—— against soms respondents. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice WapswoRTH AND MR. JUSTICE GOVINDARAJACHARL. 
Kukati Kothandarama Reddi and another .. Appellants" 


v 


Ponnaluru Lakshminarasa Reddi and another .. Respondents. 


Civil Procedure Code (V of 1908), Order 2, rule 2-—Applicability to proceedings before the Madras Hinds 
Religious Endowments Board—Framing of scheme by Hindu Religious Endowments Board—Piecemeal ingutry 
into charges—Validity—Madras Hindu Religious Endowments Act (II of 1927}, sections 9 and 79— 
“ Person having tnleresi’—Trustes of temple—Application for sanction Jor suit to remove heredilarp trustea— 
Maintainability. 

Order 2, rule 2 of the Code of Civil Procedure has no application to proceedings before the 
Madras Hindu Religious Endowments Board. However undesirable it might be for the Board 
to take up charges against trustees piecemeal that is purely a question of administrative 
expediency. When the Board has investigated one charge against a trustee and found it proved and 
has framed a scheme in consequence of that finding, sub equently when the scheme is set aside, 
there is no legal bar to prevent the Board from investigating another charge which might have 
been but was not gone into at the time when the earlier scheme was framed and making an 
adverse finding thereon a basis for framing a fresh scheme. 

The trustee of a temple comes within the expression ““ person having interest ” in section g of 
the Madras Hindu Religious Endowments Act and consequently a person who is described as the 
managing trustee can apply to the Board for sanction under section 73 of the Act to file a suit for the 
removal of a person claiming to be the sole hereditary trustee of the temple. 


Appeal against the decree of the District Court of Nellore in O. S. No. 11 of 
1942, etc. 
P. Chandra Reddy, R. Rajagopala Aiyar and B. Punyakoti Cheiti for Appellants. 


K. Krishnaswami Aiyangar, N. C. Raghavachari, K. Subba Rao and M. Seshachalapathi 
for Respondents. 


The Judgment of the Court was delivered by 


Wadsworth, J.: Appeal No. 109 of 1945.—This appeal arises out of O. S. 
No. 11 of 1942 on the file of the District Court, Nellore, brought by the hereditary 
trustee of an excepted temple, dedicated to Sri Kumbeswaraswamivaru, at Komerica, 
Nellore ‘Taluk, to set aside a scheme framed by the Hindu Religious Endowments 
Board. ‘The first defendant in the suit is the Board and defendants 2 and 3 are the 


non-hereditary trustees appointed by the Board under the scheme. The appellants 
bere are defendants 2 and 3. 


The plaintiff was the sole trustee up to the 5th January, 1939, when the Board 
as a result of complaints regarding the trustee’s administration instituted an enquiry 
and passed an order, dated the 5th January, 1939, approving of a scheme for the 
management of the temple The hereditary trustee filed a suit O. S. No, 4 of 1939 
in the Court of the District Judge of Nellore, in which he asked the Court to modify 
or cancel the scheme. The District Judge held that the Board had no jurisdiction 
to frame a scheme in the absence of an application by 20 persons interested except 


āo IIIa aa eea 


* A, S. Nos. 109 and 509 of 1945 and 8th December 6. 
C.M.P No. 6256 of 1946. 0 “= eee 


24 THE MADRAS LAW JOURNAL REPORTS. [1947 


on grounds of mismanagement or waste of the temple endowments. The learned 
Judge then went into the grounds on which the Board passed its order pro- 
mulgating the scheme. Firstly, he dealt with the insolvency of the trustee which 
had been annulled. Secondly he dealt with a charge that the trustee had not been 
leasing out temple lands in open auction. In dealing with that ground the learned 
Judge refers to a lease granted by the trustee after the framing of the scheme which 
apparently had been made the subject of cross-examination. His conclusion is 
that “there is no material to sustain any finding of mismanagement under this 
head and that the fact that the hereditary trustee leased the temple Jands direct 
and not by open auction is not per sé an act of mismanagement.” Then the learned 
Judge goes on to deal with two other allegations which are found to have been 
insufficient or unsubstantiated. After dene with the grounds on which the 
scheme was based, the learned Judge proceeds to discuss some other material not 
referred to in the order promulgating the scheme. The trustees had been cross- 
examined with reference to a purchase by his father of 37.42 acres of land for the 
temple and an allegation that the same land had been purchased by the trustee 
himself in 1923 for his own benefit from a reversioner who was claiming a title in 
the land hostile to that of the temple. This matter is dismissed by the learned 
Judge with the remark that “ this ancient complication does not appear to have 
been before the Commissioners when they framed this scheme.” The learned 
Judge then goes on to deal with the failure of the Board to give the hereditary trustee 
reasonable opportunity to be heard before the scheme was framed. The scheme 
was set aside on 23rd February, 1940. 

On the 2nd of April, 1940, a petition was submitted to the Board, Ex. D-1, 
by 21 worshippers of the temple including the present second and third defendants. 
In that petition after referring to the proceedings in O. S. No. 4 of 1939 the petitioners 
go into the details of the transaction relating to the sale of 37.42 acres of the temple 
and the subsequent acquisition of the same property in 1923 by the trustee. They 
also refer to a mortgage alleged to have been executed by the trustee over temple 
properties as well as his own private properties and there is a general allegation 
that he has been cultivating the temple lands and appropriating the income for his 
own benefit. Then the petitioners proceed to set out the details of the registered 
lease deed brought into existence by the trustee after the framing of the previous 
scheme, alleging that this lease was given for an inadequate rental to a nominee 
of the trustee himself and that the registered deed was brought into existence during 
the pendency of the proceedings with ulterior motives and with a view to obtain 
a benefit for the trustee. The petition states that these circumstances were not 
brought to the notice of the Board when the previous scheme ee were 
going on and prays the Board in the light of this material to start scheme proceedings 
again. Asa result of this petition the Board held an enquiry and framed the scheme 
which is now challenged. 

The learned Judge on the suit of the hereditary trustee attacking this new scheme 
has set aside the scheme on grounds based on Order 2, rule 2 and section 11 of the 
Code of Civil Procedure. The reasoning of the learned Judge is a little difficult 
to follow. The learned Judge seems to be of opinion that there was a decision 
in the prior suit both in the matter of the lease brought into being after the framing 
of the earlier scheme and also in the matter of the alleged breach of trust in connection 
with the purchase of 37.42 acres by the hereditary trustee. We find it impossible 
to accept the conclusions of the learned District Judge on either of those heads. 
It seems to us that the question of the property of the lease executed after the earlier 
scheme was framed was quite irrelevant to the previous suit and was never an issue 
in that suit. It is true that the trial Judge allowed questions to be asked regarding 
it and has referred to it in his judgment ; but there was not and could not be any 
decision that the scheme then before the Court was either good or bad by reason 
of this particular lease. With reference to the sale of lands it seems to us impossible 
to contend that there was any adjudication on this matter by the District Judge, 
who expressly refused to go into the matter because it was not before the Board 
at the time when the scheme was framed. With reference to both these contentions, 
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l . 
therefore, it seems to us that the lower Court was clearly wrong in holding that the 
decision in the previous suit bars the present suit. i 


The learned District Judge has also assumed that the Board itself was barred 
from going into these matters on the analogy of Order 2, rule 2 of the Code of Civil 
Procedure supporting the conclusion by the dictum that “ to hold otherwise would 
be to justify piecemeal annoyance and harassment of hereditary trustees indefinitely.” 
It seems to us that however undesirable it might be for the Board to take up charges 
against trustees piecemeal, this is purely a question of administrative expediency; 
when the Board has investigated one charge against a trustee and found it proved 
and has framed a scheme in consequence of that finding, subsequently, when the 
scheme is set aside, there is no legal bar to prevent the Board from investigating 
another charge which might have been but was not gone into at the time when the 
earlier scheme was framed and making an adverse finding thereon a basis for framing 
a fresh scheme. Order 2, rule 2 of the Code of Civil Procedure has no application 
to proceedings before the Hindu Religious Endowments Board. 


The question has also been raised before us, whether, assuming that the decision 
of the District Judge in the former suit would operate as a bar to the present suit 
if the parties were the same, the bar would operate against the present appellants 
who moved the Board as persons interested in the temple and who were not repre- 
sented in the former suit. It is argued that when the Board is defending its own 
official acts against attack by a trustee, it is not necessarily representing the 
general body of aera interested in the temple. In the view that we take on the 
main question of res judicata we do not think it necessary to express an opinion on 
this contention. 


In this view therefore we allow the appeal and remand the suit for decision 
on the merits. Costs in this appeal will abide by the result. Court-fee paid on 
the memorandum of appeal will be refunded. 


C. M. P. No. 6256 of 1945.—This is a petition praying for the admission of 
documents relating to the compromise of the suit arising out of the sale of the 
37.42 acres to which reference has been made in the judgment just pronounced. 
We do not think it necessary to admit these documents in appeal ; but we leave it 
open to the hereditary trustee to tender this evidence in the trial of the suit. 


Appeal No. 509 of 1945.—This appeal is connected with Appeal No. 109 of 
1945 in which judgment has just been pronounced. The appellant applied to the 
Board for sanction under section 73 of the Madras Hindu Religious Endowments 
Act to file a suit for the removal of the respondent from the sole hereditary trustee- 
ship of the Sri Kumbeswaraswamivaru temple at Komerica, Nellore taluk. We 
have not got before us the actual application, nor have we got the order sanctioning 
the filing of the suit. , From an extract in the lower Court’s judgment it appears 
that sanction was given on 11th September, 1939 and that in the order the appellant 
was described as ‘“‘ managing trustee of the above temple.” In fact, the appellant 
ceased to be a trustee of the temple on 23rd February, 1940, when the District Judge 
in O.S. No. 4 of 1939 set aside the scheme under which the appellant had been 
appointed. The suit with which we are now concerned was filed on the 26th 
February, 1940, that is to say, three days after the judgment in that suit. In the 
plaint the appellant does not describe himself as a trustee and in paragraph 10 
thereof he recites that he is interested in the worship of the temple and its manage- 
ment, that he has applied to the Board for permission to institute the suit and that 
the order of the Board granting permission is filed. The written statement took 
the objection that the sanction for the filing of the suit was given to the appellant 
in his capacity as managing trustee under the scheme and that since the appellant 
has ceased to be the managing trustee the sanction is no longer operative. This 
contention however in that particular form is not dealt with by the learned District 
Judge who has rejected the suit not on the ground that no sanction was given to 
the plaintiff in his personal capacity to institute the suit, but on the ground that 
the sanction was given to him at a time when he was the managing trustee of the 
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temple and that the term “a person having interest” in section 73 of the Hindu 
Reltgious Endowments Act excludes a trustee so that the sanction is not valid. No 
authority has been quoted by the learned District Judge in support of this view ; 
but he holds that considering the nature of the reliefs mentioned in section 73 of 
the Act it is impossible to regard the expression “‘ a person having interest” as 
intended to include the trustee of the temple concerned and that the idea behind 
the section was merely to empower members of the public to file a suit regarding 
the mismanagement of the endowment. 


Section 9 of the Act defines the phrase ““ person having interest” in the case 
of a temple as “‘ a person who is entitled to attend at the performance of worsh p 
or service in the temple or who is in the habit of attending such performance or 
of partaking in the benefit of the distribution of gifts thereat.” Prima facie it would 
appear that the trustee of the temple comes within that definition. 


The only decision which the respondent has been able to cite which in any way 
appears to support the view taken by the District Judge is the decision of Subramania 
Aiyar and Benson, JJ., in Narayana Aiyar v. Kumaraswami Mudaliar!, which was 
the case of a suit by a trustee and a worshipper for the removal of other trustees 
and for other reliefs in which the learned Judges seemed to assume that had the 
suit been filed by the trustee alone the position would be different with reference 
to the applicability of section 539 of the Code of Civil Procedure, corresponding 
to section 92 of the present Code, from the position where the trustee joins along 
with another worshipper. We have been referred to two decisions on behalf 
of the appellant in which Benches of this Court have recognised that a trustee can 
maintain a suit under section 92 of the Code of Civil Procedure for the removal 
of another trustee, provided that he is acting in vindication of the rights of the wor- 
shippers as a whole and not merely agitating his personal claims—vide Balakrishna 
Odayar v. Fagannadhachariar*, and Subramanta Pillai v. Krishnaswamt Somayajiar 2. 
There is also the case of Chandukchand v. Vedachala Chettiar*, where it seems to 
have been assumed that a suit by one trustee for the removal of another trustee on 
grounds of mismanagement would fall within section 73 of the Hindu Religious 
Endowments Act. It seems to us therefore that the balance of authority is very 
much against the view which the learned District Judge has taken. There is of 
course the added difficulty that the present suit does not purport to have been brought 
by a trustee as such but is brought by a person who is not a trustee suing as a person 
interested in the institution, and there is no apparent reason why he should ke 
disqualified from suing if the sanction has been properly obtained, merely because 
he was a trustee at the time when the sanction was obtained. We do not think 
it desirable to go into the contention that the sanction of the appellant to file the 
suit is no longer operative because it purports to have been given to him as trustee 
and not as a person interested in the institution. Thatisa question on which there 
is no decision by the learned District Judge and the documents bearing on the question 
have not yet been exhibited. 

In this view we allow the appeal and remand the suit for disposal on the other 
contentions after taking such evidence as may be tendered. The costs in the appeal 
will abide by the result. The Court fee paid on the memorandum of appeal will 
ke refunded. 


B.V.V. Appeal allowed. 
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[PRIVY OCOUNCIL.] i 
(On appeal from the High Court of Judicature at Fort William in Bengal. 1) 
Present :—Lorp UTHWATT, SR MADHAVAN NAIR AND SIR JOHN BEAUMONT. 
Mohamed Amin .. Appellant* 


D, 

Jogendra Kumar Bannerjee and others .. Respondents. 

Malicious prosecution—Action for damages—WNature and foundation of the action—** Prosecution >— What 
amounts to—Test to found an action for es for malicious prosecution based upon criminal proceedings— 
Magistrate taking cognizance of complaint of cheating under section 420, Indian Penal Code—Examination of 
complainant and holding of enquiry under section 202, Criminal Procedure Cods, at which the accused attended 
and incurred costs—Dismissal of complaint thereafter under section 203, Criminal Procedure Code—Absence of 
reasonable or probable cause for the criminal proceedings—Action for damages, if well founded. 

The foundation of an action for damages for malicious prosecution lies in abuse of the process 


of the Court by wrongfully setting the law in motion and it 1s rer in to discourage the perversion 
of the machinery of justice for an improper purpose. The plaintiff must prove that the proceedings 
instituted against him were malicious, without reasonable and probable cause, that they terminated 
in his favour (if that be possible) and that he has suffered damage. The word “ prosecution ” in 
the title of the action is not used in the technical sense which it bears in criminal law. 


To found an action for damages for malicious prosecution based upon criminal proceedings 
the test is not whether the criminal proceedings have reached a stage at which they may be correctly 
described as a prosecution ; the test is whether such proceedings have reached a stage at which 
damage to the plaintiff results. It is not necessary to go so far as to say that the mere presentation 
of a false complaint which first seeks to set the criminal law in motion will per se found an action for 


damages for malicious prosecution. 


Where a magistrate had taken cognizance of a complaint of cheating under section 420, Indian 
Penal Code, examined the complainant on oath, held an enquiry in open Court under section 202, 
Criminal Procedure Code, which the accused attended, and at which he incurred costs in defending 
himself and thereafter dismissed it under section 203, Criminal Procedure Code, an action for damages 
would be well founded and the plaintiff would be entitled to judgment, when it is found at the trial 
that there was no reasonable or probable cause for the criminal proceedings and that the defendants 


were actuated by malice. 
Case-law discussed. 
Judgment of the High Court reversed 
Sir Thomas Strangman, K.C., Charles Bagram and J.M.R. Jayakar for Appellant. 
S. P. Khambatta, K.C. and H. J. Umrigar for Respondent No. 1. 


Their Lordships’ Judgment was delivered by 

Sm Jonn BeaumMonr.—This is an appeal from a judgment and decree of the 
High Court of Judicature at Fort William in Bengal, dated 1st February, 1945}, 
in D from its original jurisdiction, which affirmed a judgment and decree of 
that High Court, dated 31st March, 1943, in its original jurisdiction, dismissing the 


appellant’s suit for damages for malicious prosecution. 


The question arising in this appeal is :— 

At what stage will criminal proceedings instituted falsely and maliciously 
before a Magistrate under the provisions of the Indian Code of Criminal Procedure, 
lay the foundation for a suit for damages for malicious prosecution ? 


Before dealing with the facts of the case, it will be convenient to notice the 
relevant provisions of the Code of Criminal Procedure. Section 190 so far as 
relevant enacts that except as thereinafter provided, any Presidency Magistrate, 
District Magistrate or Sub-divisional Magistrate or other Magistrate therein men- 
tioned may take cognizance of any offence (a) upon receiving a complaint of facts 
which constitute such offence. The exceptions referred to are not relevant to 
this appeal. Chapter 16 which is headed “ Of complaints to Mgistrates *” contains 
the ilo win provisions :— 


“Section 200. A Magistrate agan ik gg of an offence on complaint shall at once examine 
the complainant upon oath and the substance of the examination shall be reduced to writing and 


shall be signed by the complainant, and also by the Magistrate : i 


1. (1945)49 C.W.N. 282. 
* P. C. Appeal No. 5 of 1946. 26th March, 1947. 
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Section 202. (1) Any Magistrate, on receipt of a complaint of an offence of which he is authorised 
to takt cognizance, or which has been transferred to him under section 192, may, if he thinks fit, 
for reasons to be recorded in writing, postpone the issue of process for compelling the attendance 
of the complained against, and either inquire into the-case himself or, if he is a Magistrate 
other than a Magistrate of the third class, direct an inquiry or investigation tobe made by any Magis- 
trate subordinate to him, or by a police-officer, or by such other person as he thinks fit, for the 
purpose of ascertaining the. truth or falsehood of the complaint : 


Provided that, save where the complaint has been made by a Court, no such direction shall 
be made unless the complainant has been examined on oath under the provisions of section 200. 
(2-A) Any Magistrate inquiring into a case under this section may, if he thinks fit, take evidence 
of witnesses on dah. 
Section 203. The Magistrate before whom a complaint has been made or to whom it has been 
erred, may dismiss the complaint, if, after considering the statement on oath (if any) of the 
complainant and the result of the investigation or inquiry (if any) under section 202, there 15 in his 
jı udgment no sufficient ground for proceeding. In such case he shall briefly record his reasons for so 
oing.” 


Chapter 17 which is headed “ Of the Commencement of Proceedings before Magis- 
trates’ lays down the procedure when the Magistrate decides to issue process 
upon the complaint. 

The relevant facts are these. In March, 1940, an agreement was entered 
into between the appellant and the Ist respondent which was contained in certain 
letters whereby the appellant agreed to sell certain property to a company which 
was to be formed by the rst respondent. The baa alleged that subsequently 
an oral agreement was made between himself and the 1st respondent containing 
certain provisions which went beyond the written agreement. The grd respondent 
company was incorporated on the 16th April, 1940, in order to carry out the purchase 
from the appellant, and certain property was transferred by the appellant to such 
company. Subsequently the appellant took the view that the terms of the oral 
agreement which he had made with the Ist respondent had not been carried out 
and accordingly he refused to transfer the rest of the property included in the sale 
to the company. The dispute, as the learned trial judge in this suit has held, was 
of a purely civil character and it is unnecessary to discuss the merits of it. On the 
16th September, 1940, the 2nd respondent, acting on behalf of himself and the 
ist and grd respondents, filed a petition of complaint against the appellant in the 
Court of the Police Magistrate at Sealdah, a suburb of Calcutta, under the provi- 
sions of section 1go of the Code of Criminal Procedure. The petition, after setting 
out the facts relating to the dispute, alleged that as the accused had refused to 
deliver the remainder of the properties agreed to be sold he had committed an 
offence under section 422 of the Indian Penal Code or section 406 of such Code 
in the alternative, and asked that he might be summoned to answer the said charge. 
The charge was duly registered by the Magistrate on the 16th September, 1940, 
as a charge of cheating under section 420 of the Indian Penal Code, and it is not 
disputed that the charge was intended to be one of cheating under section 420 
or criminal breach of trust under section 406. 


The Magistrate, having taken cognizance of the complaint, forwarded it to a 
Mr. N. N. Mukherjee, for inquiry and report under the provisions of section 202 
of the Code. Mr. Mukherjee, by letter dated the 22nd September, 1940, gave the 
appellant notice that a criminal case had been instituted against him by the and 
respondent, that it had been referred to the writer for inquiry, and that the inquiry 
would be held on the 25th October. For some reason, which has not been explained, 
Mr. Mukherjee did not hold the inquiry, and the Magistrate then referred the 
matter to a Mr. Bannerjee who also did not hold the inquiry. Thereupon the 
Magistrate himself held the inquiry in open Court. Notice of the inquiry was 
given to the appellant who attended with counsel. At such inquiry the rst respondent 
deposed that “we have brought this case for cheating as against the accused 
Md. Amin.” On the grd December, 1940, after the completion of the inquiry, 
the Magistrate made an order, which concluded with these words :— 

“No case of cheating and for the matter of that no criminal case of any nature could be made 
out by the complainant.” 

He thereupon dismissed the complaint under section 203 of the Code of 
Criminal Procedure. 
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On ihe 26th June, 1941, the appellant filed this suit against the respondents. 
The only effective defendants were Nos. 1 to 3 (respondents Nos. 1, 2 and 3). No 
relief was claimed against defendants emis his Nos. 4, 5 and 6. The plaintiff 
claimed certain relief arising out of the civil dispute with the respondents Nos. 1- 
but this part of his action was dismissed by the trial judge and was not the subject 
of appeal. The claim relevant to this appeal was for Rs. 28,500 for damages for 
malicious prosecution, made up of costs incurred in his defence to the inquiry, 
damage to business and damage to reputation. 


The case was tried by Mr. Justice Gentle on the Original Side of the High Court. 
The learned Judge held that there was no reasonable and probable cause for the 
criminal proceedings taken by the respondents, that there was not the slightest 
justification for filing a criminal complaint, and that the respondents were actuated 
by malice. The learned Judge, however, felt himself bound to follow the case of 
Golap Jan v. Bholanath Khettry+ and to hold that the plaintiff’s suit failed since there 
had been in law no prosecution. The learned Judge stated that in the absence of 
authority he would have been inclined to a contrary view and that the only damages 
which he would have awarded, had the suit succeeded, would have included Rs, 1 000 
in respect of the costs to which the appellant had been put in connection with the 
filing of the complaint. He was not satisfied that the loss of business alleged in the 

Jaint had been established and he did not deal with the claim to damages for 
foss of reputation. Accordingly, by decree dated the 31st March, 1943, the plaintiff’s 
suit was dismissed. . 


From that decree the plaintiff filed an appeal and on the ist February, 1945, 
the appeal was dismissed. ‘The learned Chief Justice who gave the leading judgment 
followed the case of Golap Jan v. Bholanath Khetiry: and expressed the view that the 
case was rightly decided. 


The first question which arises in this appeal is whether in Golap Fans case} 
the correct principle was applied. The case has been followed in some Courts 
in India and dissented from in others, and their Lordships will examine the position 
of the authorities. 


Golap Jan's case was decided in the year 1911 by a Division Bench of the 
Calcutta High Court presided over by Sir Lawrence Jenkins, the Chief Justice. 
A complaint had been made before a Magistrate by the defendant against the 
plaintiff of criminal breach of trust and the Magistrate had referred the matter for 
inquiry by the police under section 202 of the Code of Criminal Procedure and on 
receiving the report of the police, dismissed the complaint under section 203 of the 
Code. ‘The Court held that in those circumstances no prosecution had commenced 
and accordingly no suit for malicious prosecution would lie. Reliance was placed 
by the Court on the heading to Chapter 17, “The commencement of proceedings 
before Magistrates,” and it was held that that stage had never been reached. The 
Court also relied on the decision of the English Court of Appeal in Yates v. The Queen}, 
where the learned Judges expressed the view that a prosecution could not be said 
to commence before a person was summoned to answer a complaint. But in that 
case, the Court was not dealing with a suit for malicious prosecution. It had to 
decide the question when a criminal prosecution had commenced within the meaning 
of section 3 of the Newspaper Libel and Registration Act, 1881. 


Golap Jan's case? was followed in 1912 by a single Judge in Madras in the case 
of K. Sheik Meeran Sahib v. C. Rainavelu Mudalis, 


In the same year, namely, 1912, in the case of C. H. Crowdy v. L. O. Reilly t, 
a Division Bench of the Calcutta High Court consisting of Mr. Justice Mookerjee 
and Mr. Justice Beachcroft expressed the view that a suit for damages for malicious 
prosecution lay whenever the criminal law had been set in motion maliciously and 
without reasonable cause, 'and that it was not necessary to show that there had 
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2 (1885) 14 Q.B.D. 648. 4 (1912) 17 GW.N. 555, 


30 > THE MADRAS LAW JOURNAL REPORTS. (1947 


- been a prosecution in the restricted sense in which that word is used in the Code 
of Criminal Procedure. To that extent, the reasoningin Golap Jan’s case! was criti- 
cised, but it was distinguished upon the facts, because in the case of Crowdy v. Reilly? 
the complaint relied on as the foundation of the suit had not asked for the prosecution 
of the plaintiff but that security proceedings should be taken under section 145 or 
section 107 of the Code of Criminal Procedure, and the Magistrate had not directed 
any inquiry. 

In the year 1914, the case of Bishun Persad Narain Singh v. Phulman Singh? came 
before a Bench of the Calcutta High Court consisting again of Mr. Justice Mookerjee 
and Mr. Justice Beachcroft. In that case the complainant charged the plaintiffs 
with certain acts of a criminal nature and prayed that security might be taken from 
them, as otherwise his life and property would be in danger. The Magistrate 
examined the complainant on oath who gave evidence as to the incidents mentioned 
in the petition and prayed that proceedings under section 107 of the Code of 
Criminal Procedure might be taken against the plaintiffs. The Magistrate thereupon 
referred the matter to the Deputy Magistrate for inquiry and report. The Deputy 
Magistrate issued notice to the parties and examined a considerable number of 
witnesses. The Deputy Magistrate in due course submitted his report, and the 
Magistrate in charge accepted the report and refused to proceed with the complaint. 
The facts in that case appear to their Lordships in substance to raise the same question 
as arose on the facts in Golap Jan’s case, since although the complaint only asked 
for security proceedings to be taken, it alleged facts on which it would have been 
open to the Magistrate to frame a criminal charge. ‘The Court, following their 
former decision, held that proceedings under section 107 amounted to a prosecu- 
tion for the purposes of a suit for malicious prosecution and they further held that 
under the circumstances of the case the prosecution had commenced. The Court 
was not prepared to accept the reasoning in Golap Jans caset and expressed the 
view that the prosecution—that act of the prosecutor which renders him: liable 
to be cast for damages if malicious, and not based on reasonable and probable cause 
commenced when the prosecutor had taken the initial step, namely had made 
his complaint to the Magistrate. The learned judges further expressed the view 
that the action for damages for malicious prosecution was not a creature of any 
statute and that it was wide of the mark to investigate the precise meaning of the 
expression “ prosecution ” in the Code of Criminal Procedure, or the exact point 
of time, when a prosecution may be said to commence within the meaning of that 
Code. 

Bishun Persad Narain Singh’s case? was followed in the case of Gur Saran Dass 
v. Israr Haider* by a Bench of the Chief Court of Oudh where it was held that the 
essence of an action for malicious prosecution lies in the institution of criminal 
proceedings and their termination in the plaintiff’s favour and that the proceedings 
started with the issue of the complaint. The Court disagreed with Golap Jans caset. 

The views expressed in Bishun Persad Narain Singh's case* were approved by 
Benches of the Calcutta High Court in Narendra Nath De v. Jyotish handra Pal® 
and in Rabindra Nath Das v. Jogendra Nath Deb’, though those cases were distin- 
guishable on the facts as they were concerned with applications for sanction to 
prosecute. 

On the other hand, Golap Fan’s case? has been followed by a Bench of the Patna 
High Court in the case of Subhag Chamar v. Nand Lal Sahu’, by a Bench of the 
Allahabad High Court in the case of Ali Muhammad v. Zakir Alif and by a Bench 
of the Rangoon High Court in the case of Gowri Singh v. Bokka Venkanna’®. 

If Golap Jans case, which was decided 36 years ago, had met with general 
approval in India, their Lordships might have been prepared to accept it on the 
principle of stare dectsts, but, as the above discussion shows, the case has not met 
e S ESOP 
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with universal approval. Nor can it be said to lay down any principle which may 
have served as a guide to conduct in other cases. No man can be heard to say 
that he lodged a false complaint maliciously without any justification in the belief 
that, though supported by his own oath, the Magistrate would have no difficulty 
in detecting its falsity and in dismissing it without calling upon the accused. Their 
Lordships think it right therefore to examine the principle upon which the case 
was based. 


The action for damages for malicious prosecution is part of the common law 
of England, administered by the High Court at Calcutta under its Letters Patent. 
The foundation of the action lies in abuse of the process of the Court by wrongfully 
setting the law in motion and it is designed to discourage the perversion of the 
machinery of justice for an improper purpose. The plaintiff must prove that the 
proceedings instituted against him were malicious, without reasonable and probable 
cause, that they terminated in his favour (if that be possible), and that he has suffered 
damage. As long ago as 1698 it was held by Holt, C.J., in the case of Savile y. 
Roberts! that damages might be claimed in such an action under three heads, (1) 
damage to the person, (2) damage to property, and (3) damage to reputation, 
and that rule has prevailed ever since. ‘That the word “ prosecution ” in the title 
of the action is not used in the technical sense which it bears in Criminal Law is 
shown by the fact that the action lies for the malicious prosecution of certain classes 
of civil proceedings, for instance falsely and maliciously presenting a petition in 
bankruptcy or a petition to wind up a company (Quartz Hill Consolidated Gold Mining 
Co. v. Eyre), The reason why the action does not lie for falsely and maliciously 
prosecuting an ordinary civil action is, as explained by Bowen, L.J., in the last 
mentioned case, that such a case does not necessarily and naturally involve damage 
to the party sued. A civil action which is false will be dismissed at the hearing. 
The defendant’s reputation will be cleared of any imputations made against him, 
and he will be indemnified against his expenses by the award of costs against his 
opponent. The law does not award damages for mental anxiety, or for extra 
costs incurred beyond those imposed on the unsuccessful party. But a criminal 
charge involving scandal to reputation or the possible loss of life or liberty to the 
party charged does necessarily and naturally involve damage and in such a case 
damage to reputation will be presumed. 

From this consideration of the nature of an action for damages for malicious 
prosecution emerges the answer to the problem before the Board. To found an 
action for damages for malicious prosecution based upon criminal proceedings 
the test is not whether the criminal proceedings have reached a stage at which they 
may be correctly described as a prosecution ; the test is whether such proceedings 
have reached a stage at which damage to the plaintiff results. Their Lordships 
are not prepared to go as far as some of the courts in India in sa ing that the mere 
presentation of a false complaint which first seeks to set the criminal law in motion 
will per se found an action for damages for malicious prosecution. If the Magistrate 
dismisses the complaint as disclosing no offence with which he can deal, it may 
well be that there has been nothing but an unsuccessful attempt to set the criminal 
law in motion, and no damage to the plaintiff results. Butin this case the Magistrate 
took cognizance of the complaint, examined the complainant on oath, held an 
inquiry in open Court under section 202 which the plaintiff attended, and at which 
as the learned judge has found, he incurred costs in defending himself, The plaint 
alleged the institution of criminal proceedings of a character necessarily involving 
damage to reputation and gave particulars of special damage alleged to have been 
suffered by the plaintiff. Their Lordships think that the action was well founded, 
and on the findings at the trial the plaintiff is entitled to judgment. 


As already noted the learned judge was prepared to allow Rs. 1,000 as special 


damage to property, but did not consider the question of damage to the reputa- 
tion of the plaintiff which the plaint assessed at Rs. 25,000. Before this Board, 
however, counsel for the appellant stated that he did not ask for more than nominal 
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danrages and was willing to accept such sum as the Board might award. The 
arties did not ask for a reference as to damages and in the circumstances their 
rdships are prepared to take the course which was taken by the Board in the 
case of Nawab Sidhee Nuzur Ally Khan v. Rajah Ojoodhyaram Khan} and to assess 
the damages themselves. They accept the figure of Rs. 1,000 which the learned 
Judge would have awarded as special damage, and they assess general damage 
to reputation at Rs. 100. 
Their Lordships will therefore humbly advise His Majesty that this appeal 
be allowed, that the decree of the Repeal Court dated the 1st February, 1945, 
be set aside and that the decree of Mr. Justice Gentle, dated the 31st March, 1943, 
also be set aside and that judgment be entered for the appellant against respondents 
1 to 3 for the sum of Rs. 1,100. Respondents Nos. 1-3 must pay the costs of this 
appeal and of the appeal in India and half of the appellant’s cost of the trial. 


Solicitors for Appellant: T. L. Wilson & Co. 
Solicitors for Respondent No.1: W. W. Box & Co. 
H.J.U./V.S. Appeal allowed. 


[PRIVY COUNCIL. |] 
(On appeal from the High Court of Judicature at Fort William in Bengal).* 


PRESENT :—LORD THANKERTON, LORD PORTER, LORD Simonps, SIR MADHA- 
VAN NAIR AND SIR JOHN BEAUMONT. 


Moulvi Hamid Hassan Nomani .. Appellantt 
v 


Banwarilal Roy and others .. Respondents. 

High Courts Act (1861), section g and Lettes Patent (Calcutta, 1865), clause 11—Information in the 
nature of quo warranto— jurisdiction a the High Court of Calcutta to grant—Nature and scope of —‘‘ Ordinary 
Original Civil Jurisdiction ”— What fails within. 

The original civil jurisdiction which the Supreme Court of Calcutta possessed over certain classes 
of persons outside the territorial limits of that jurisdiction has not been inherited by the High Court. 

The power to grant an information in the nature of guo warranto which is a civil pr ing used 
to the civil right to a public office arises in the exercise of the Ordinary Original Jurisdiction of 
the h Court. Any original civil jurisdiction possessed by the High Court and not in express 
terms conferred by the Letters Patent or later enactments falls within the description of ordinary 
original civil jurisdiction. Such jurisdiction is confined to the town of Calcutta. Hence, where 
the public officer against whom an information in the nature of quo warranto is sought to be exhibited 
does not reside within the town of Calcutta and the office which be is alleged to have usurped is not 
situate within those limits, the High Court of Calcutta has no power to grant the information. 


Sir Walter Monckton, K.C. and B. Mackenna for Appellant. 

S. P. Khambatia, K.C., L. M. Minty and B. Sen for Respondents. 

Their Lordships’ Judgment was delivered by 

Sm Joun Beaumont.—This is an appeal from an Order of the High Court 
of Judicature at Fort William in Bengal, made on the roth July, 1944. 

On the 14th June, 1944, the High Court, on the application of the respondents, 
issued a rule nist calling upon the appellant to show cause why an information 
in the nature of quo warranio should not be exhibited against him “ as to by what 
authority he is exercising and performing or claiming to exercise or perform the 
powers and duties which may be performed or exercised by the Chairman and 
the Commissioners of the Howrah Municipality.” By the said Order of the 19th 
July, 1944, the High Court made absolute the rule nisi. On the 14th December, 
1944, the High Court ordered that the appellant’s appeal to His Majesty in Council 
against the said Order of the 19th July, 1944, be admitted. 

The facts leading to the issue of the said Orders of the High Court are simple. 
On the gth June, 1944, His Excellency the Governor of Bengal, purporting to 

1. (1866) ro M.I.A. 540. 
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act under the powers conferred on him by rule 51-F of the Defence of India Rules, 
made an Order superseding the Commissioners of the Howrah Municipality for 
a period of one year, with effect from the gth June, 1944, and directing that the 
appellant should exercise and perform all the powers and duties which might be 
exercised, or performed, by or on behalf of the Chairman and the Commissioners 
during the period of supersession. | 

The appellant in his case raised two questions :— 
; (1) whether the High Court had jurisdiction to make the order of the 19th 
July, 1944, and, if so 

ie ewe et there was any evidence before the High Court which justified 

the ing of that Order. 


In argument, however, the appellant, mindful of the fact that the period of 
supersession of the Howrah Municipality had expired, confined his case entirely 
to the first question, namely, that of jurisdiction. Their Lordshi , therefore, find 
it unnecessary to express any opinion upon the merits of the ia leading to 
the said appointment of the appellant, and they confine themselves in this judgment 
entirely to the question of the jurisdiction of the High Court to make the Order 
under appeal. 


An information in the nature of guo warranto is the modern procedure re- 
placing the obsolete High Prerogative Writ of quo warranto. It is used to try 
the civil right to a public office. For the purpose of this appeal it is conceded 
by the appellant :— 

(1) That, by virtue of the Order of the Governor of Bengal, made on the 
gth June, 1944, the appellant took possession of an office of a nature for which the 
information might be granted ; 

(2) That the Municipality of Howrah is outside the territorial limiis of the 
Ordinary Original Civil Jurisdiction of the said High Court, though within the 
Presidency of Bengal ; and 

(3) That the appellant resides outside the limits of such jurisdiction, but 
is a servant of Government, being a Deputy Magistrate. 

The leading judgment in the High Court was given by Mr. Justice Das ; 
the Acting Chief Justice concurring in a less detailed judgment. Mr. Justice 
Das dealt fully with the origin and extent of the Original Civil Jurisdiction of the 
High Court of Calcutta and its predecessor, the Supreme Court of Calcutta, in 
relation to the power to issue High Prerogative Writs. This subject had been 
discussed in many of its aspects in the recent decision of this Board in Parlakimedt’s 
case}, 

The conclusions of the High Court may be summarised as follows :— 

(1) By virtue of the Regulating Act of 1773, the Charter of 1774, and the 
Act of Settlement of 1781, the Supreme Court of Calcutta possessed Original Civil 
Jur-sdiction of a territorial nature over all persons within the town of Calcutta, 
and a personal jurisdiction over certain classes of persons, including British subjects 
and servants of the East India Company, outside such territorial limits, but within 
what may be roughly called the Presidency of Bengal, but such personal jurisdic- 
tion was confined by the Act of 1781 to actions for wrongs and trespass. 

(2) The appellant in taking possession of the office and roperty of the 
Howrah Municipality under an Order which the High Court held to be invalid 
was guilty of an act of trespass. 

(3) After the passing of the Government of India Act, 1858, servants of 
the East India Company must be taken to mean and include, for the purpose of 
determining jurisdiction of the Supreme Court, servants of Government. 


(4) The jurisdiction of the Supreme Court included the right to grant an 


information in the nature of quo warranto against persons falling within its terri- 
torial or personal jurisdiction. ii 
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“ (5) Under the High Courts Act, 1861, and the amended Letters Patent of 
1865, the High Court inherited from the Supreme Court on its abolition its Original 
Jurisdiction both territorial and personal over (inter alios) British subjects and 
servants of Government. 


(6) That accordingly the rule should be made absolute against the appellant. 


Sir Walter Monckton, for the appellant, based his argument upon two alter- 
native grounds. On his first ground he contended that the Supreme Court would 
not have had power to grant the information in this case and the High Court could 
not therefore have inherited such power. In support of this argument he concen- 
trated his attack upon the High Court’s judgment mainly upon two points. First 
he maintained that the foundation of jurisdiction to issue the writ of quo warranto 
or information in the nature of quo warranto, rests on the location of the office 
to be protected, and not upon the place of residence, or the personal status, of the 
person usurping such office, the writ or information being concerned with the 
office, and not with the person. Secondly, he contended that the appellant, though 
a servant of Government, could not be regarded as in the position of a servant 
of the East India Company in relation to the Jurisdiction of the High Court. 


His second ground was that, assuming that the Supreme Court would have 
had power to grant the information in the present case, the High Court has no 
such power because it has not inherited the personal jurisdiction of the Supreme 
Court over classes of persons residing outside the limits of its Ordinary Original 
Civil Jurisdiction. This alternative argument was not touched upon in the decision 
of this Board in Parlakimedt’s case’. 


It is clear that the appeal must succeed if the appellant is right on either of his 
two alternatives. As the Board has formed a clear opinion that the appellant is 
right upon his second alternative it is unnecessary to discuss the first alternative. 
Their Lordships, therefore, assume for the purpose of this appeal that the Supreme 
Court before its abolition in 1861 would have had power to grant the information 
in this case. In making this assumption, however, their Lordships must not be 
taken as agrecing with all the views expressed in the judgment of the High Court 
on this part of the case. In particular they would keep an open mind upon the 
two matters on which Sir Walter Monckton concentrated his argument upon his 
first ground of appeal as already noted. 


The question whether the High Court of Calcutta inherited the personal juris- 
diction of the Supreme Court in its Original Civil Jurisdiction depends primarily 
upon the construction of the High Courts Act, 1861, and the Letters Patent issued 
thereunder. Before, however, discussing those enactments, it is necessary to notice 
that by the Government of India Act, 1858, the government of the territories then 
in the possession, or under the o of the East India Company, and all powers 
in respect thereto, ceased to be vested in the Company and became vested in the 
British Crown. Section 58 of the Act provided that all persons who at the time of 
the commencement of the Act held any offices, employments or commissions under 
the said Company in India should, thenceforward, be deemed to hold such offices, 
employments and commissions under Her Majesty as if they had been appointed 
under the Act, and should be paid out of the revenue of India; and section 64 
provided, inter alia, that all enactments applicable to the offices and services of 
the said Company in India and to the appointments to office or admiss‘ons to service 
by the said Court of Directors, should, subject to the provisions of the Act, remain 
applicable to the offices and services continued and to the officers and servants 
appointed, or employed, in India, and to appointments to office or admissions to 
service under the authority of the Act. 

By the High Courts Act, 1861, it was provided in section 8, that upon the estab- 


lishment of a High Court in the Presidency of Fort William in Bengal, the Supreme 
Court should be abolished. Section g is in the following terms :— 





1. (1943) 2 M.L.J. 254: L.R. 70 LA. 129: ILL.R. (1944) Mad. 457 (P.O). 


II] MOULVI HAMID HASSAN NOMANI v. BANWARILAL ROY (P.0.). . 45 


“ Each of the High Courts to be established under this Act shall have and exercise all such Civil, 
Criminal, Admiralty, and Vice-Admiralty, Testamentary, Intestate, and Matrimonial Jurisdiction 
original and appellate and all such powers and authority for, and in relation to, the administration 
of justice in the Presidency for which it is established, as Her Majesty may by such Letters Patent 
as aforesaid, grant and direct subject, however, to such directions and limitations as to the exercise 
of original, civil and criminal jurisdiction beyond the limits of the Presidency Towns as may be 
prescribed thereby ; and save as by such Letters Patent may be otherwise directed, and subject 
and without prejudice to the | tive powers in relation to the matters aforesaid of the Governor- 
General of India in Council, the High Court to be established in each Presidency shall have and exercise 
all jurisdiction and every power and authority whatsoever in any manner vested in any of the Courts 
nat same Presidency abolished under this Act at the time of the abolition of such last-mentioned 


Under that section the powers of the High Court were to be conferred by 
Letters Patent and so far as those powers, or any legislative Acts of the Governor- 
General of India in Council did not otherwise provide, the High Court was to 
exercise all jurisdiction and every power and authority which had been vested in 
the Supreme Court ; but the words in the middle of the section : 


“ subject, however, to such directions and limitations as to the exercise of original, civil 
criminal jurisdiction beyond the limits of the Presidency Towns as may be prescribed thereby ” 


seem to indicate that the limits of the Original Jurisdiction of the Court was to be 
a matter specially within the ambit of the Letters Patent. 


Letters Patent were granted under the Act establishing the High Court of 
Calcutta (under the name of the High Court of Judicature at Fort William in 
Bengal) in the year 1862, and amended Letters Patent repealing the former Letters 
Patent, and re-establishing the said High Court were issued in the year 1865. Those 
Letters Patent, by virtue of section 106 of the Government of India Act, IgI5, 
and section 223 of the Government of India Act, 1935, are still in force. 

Clause 11 of the Letters Patent of 1865 is in these terms — 

“ And We do hereby ordain that the said High Court of Judicature at Fort William in Bengal 
shall have and exercise ordinary original civi! jurisdiction within such local limits as may, from time 
to time, be declared and prescribed by any law made by competent legislative authority for India, 
and until some local limits shall be so d ed and prescri within the limits declared and pres- 
cribed by the proclamation fixing the limits of Calcutta issued by the Governor-General in Council 
on the Tenth day of September, in the year of Our Lord, one thousand seven hundred and ninety-four 


and the ordinary original civil jurisdiction of the said High Court shall not extend beyond the 
limits for the time being declared and prescribed as the | limits of such jurisdiction.” 


Clause 12 defines the extent of the Ordinary Original Civil Jurisdiction. Later 
clauses confer upon the High Court appellate and cr‘minal jurisdiction and special 
jurisdiction in insolvency and in Admiralty, Testamentary and matrimonial matters 
and over infants, idiots and Junatics. Apart from the Ordinary Original Civil 
and Ordinary Original Criminal Jurisdiction the Jurisdiction of the High Court 
extends beyond the town of Calcutta. 


It will be noticed that the concluding sentence of clause 11 provides that the 
Ordinary Original Civil Jurisdiction of the High Court shall not extend beyond 
the limits for the time being declared and prescribed as the local limits of such 
jurisdiction which limits admittedly are confined to the town of Calcutta. High 
prerogative writs are not mentioned in the Letters Patent, and it may be noted 
in passing that the writ of Mandamus has been superseded in India by sections 45 
to 50 of the Specific Relief Act, and the writ of Habeas Corpus has been superseded 
by section 491 of the Code of Criminal Procedure. If the power to issue the other 
high prerogative writs falls within the Ordinary Original Civil Jurisdiction of the 
High Court their issue outside the local limits of such jurisdiction is expressly 
barred by section 11. It cannot be disputed that the issue of such writs is a matter 
of original jurisdiction. As to its being of a civil nature, it was held as long ago 
as 1788 in The King v. Francis! that information in the nature of quo warranto is 
in the nature of a civil proceeding so that a new trial may be ordered. That 
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leaves. only the adjective “ ordinary’ and it was contended, on behalf of the 
respondent, that the issue of a high prerogative writ could not be regarded as falling 
within the Ordinary Original Civil Jurisdiction ; that it would be an act of Extra- 
ordinary jurisdiction. But the expression “ Ordinary Original Civil Jurisdiction ” 
appears to be used in the Letters Patent in distinction to the Extraordinary Original 
Civil Jurisdiction conferred by section 13. The marginal note to that section is 
“ Extraordinary Original Civil Jurisdiction” and the section empowers the High 
Court to remove to try and determine as a Court of Extraordinary Original 
Jurisdiction any suit being, or falling within the jurisdiction of any Court, whether 
within or without the Bengal Division of the Presidency of Fort William subject 
to its superintendence when the said High Court shal] think proper to do so either 
on the agreement of the parties to that effect, or for purposes of justice. With 
sections 11 and 13 must be read sections 19 and 20. Section 19 provides that in 
the exercise of its ordinary original civil jurisdiction the law or equity to be applied 
shall be the law or equity which would have been applied by the said High Court 
to such case if those Letters Patent had not issued. By clause 20, the marginal 
note to which is “ In the exercise of Extraordinary Original Civil Jurisdiction,” it is 
enacted that with respect to the law or equity and the rule of good conscience 
to be applied in each case coming before the said High Court of Judicature in Fort 
William in Bengal in the exercise of its extraordinary original civil jurisdiction, 
such law or equity and the rule of good conscience shall be the law or equity and 
the rule of good conscience which would have been applied to such case by any 
local Court having jurisdiction therein. It is plain that in a matter coming before 
the Court on a high prerogative writ there could be no local Court having juris- 
diction. Any such proceedings clearly do not come within the expression “ Extra- 
ordinary Original Civil Jurisdiction ” which is only used in clauses 13 and 20. In 
their Lordships’ opinion any Original Civil Jurisdiction possessed by the High Court 
and not in express terms conferred by the Letters Patent or later enactments falls 
within the description of Ordinary Original Civil Jurisdcition. 

Their Lordships feel no doubt on the construction of section g of the High 
Courts Act, 1861, and the Letters Patent of 1865, that the Original Civil Jurisdiction 
which the Supreme Court of Calcutta possessed over certain classes of persons 
outside the territorial limits of that jurisdiction has not been inherited by the High 
Court, that the power to t an information in the nature of quo warranio arises 
in the exercise of the Ordinary Original Civil Jurisdiction of the High Court, that 
such jurisdiction is confined to the town of Calcutta and that, as the appellant 
does not reside and the office which he is alleged to have usurped is not situate 
within those limits, the Court had no power to grant the information in this case. 
That this restriction upon the power which the High Court inherited from the 
Supreme Court was deliberate 1s suggested by the omission of the Legislature to 
afford any guidance as to the sense in which expressions, appropriate to that juris- 
diction in former times, were to be understood in the altered conditions introduced 
in 1858. After the Government of British India was assumed by the British Crown 
it ig clear that the meaning to be attached in the future to such expressions as 
“ British subject ” and “Servants of the Company ” urgently required clarification 
if those expressions were to remain in use. Before that date Indians were not 
British subjects, and a jurisdiction confined to British subjects was, in effect, one 
confined to British Nationals. After 1858 all inhabitants of British India became 
British subjects, and if the old distinction was to continue it would have to be 
between British subjects who were British Nationals and British subjects who were 
Indian Nationals. Again, servants of the Company ceased to exist after 1858, 
and whether section 64 of the Government of India Act, 1858, had the effect, as 
the High Court thought, of bringing all government servants however appointed 
within the description of servants of the Company for the purpose of determining 
jurisdiction of the High Court would be a question open to debate. Their Lordships 
think that the rational explanation of the omission by the Legislature to define 
terms plainly calling for definition is that in the view of the Legislature such term 
were no longer to be in force. 
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For these reasons their Lords will humbly advise His Majesty that this 
appeal be allowed and that the Oa er of the High Court of Calcutta dated 19th 
July, 1944, be set aside. In accordance with the arrangement made at the hearing 
of the appeal the appellant must pay the respondents’ costs of this appeal and there 
will be no alteration of the Orders of the Lower Court as to costs. 

Solicitor for Appellant: Solicitor, India Office. 

Solicitors for Respondents : Leader, Henderson and Leader. 

H.J.U./V.S. — Appeal allowed. 

[PRIVY COUNCIL.] 


(On appeal from the High Court of Judicature at Madras.) 
PRESENT :—Lorp THANKERTON, LORD DU PAROO, AND SIR JOHN BEAUMONT. 
M. A. Rajagopala Ayyar .. Appellant* 


U. 
M. A. Venkataraman, minor and others .. Respondents. 
Will—Construction—Absence of any sakaki ie a ka Rae ka admission of extrinsic evidence— 
Hindu Law—Partition—Moarriage expenses of hter—Right to ret ement of sums spent on, 
Where there is no ambiguity in the terms of a will or as to the identity of the subject-matter of 


any bequest or as to the identity of any beneficiary, there is no justification for the admission of 
extrinsic evidence. 


As the right of an unmarried daughter in a joint Hindu family to maintenance and 
expenses out of the joint family property is in lieu of a share on partition, provision Ka alan bs 
for her marriage expenses in any partition decree that may be passed. But because the marriage had 
a kaken place saa the money had already been spent by her mother, is no ground for refusing 
reim ent. 


Str Herbert Cunliffe, K.C. and P. V. Subba Rao for Appellant. 
Sir Thomas Strangman, K.C. and S. Hyam for Respondents. 


Their Lordships’ Judgment was delivered by 

Lorp THANKERTON.—The present appeal arises out ofa suit brought in December, 
1937, by the first respondent through his mother, as his next friend and guardian 
against his brother, the appellant, as first defendant, and other defendants, who 
have not appeared in the appeal. 

Ayyaswami Ayyar, a Hindu of Mannargudi in the Tanjore District, who 
may be referred to as the testator, was married twice. By his first wife, he had 
a son, who is the appellant, and a daughter, who was the third defendant, her 
husband being the second defendant. After the death of his first wife, he married 
again in 1910 and by his second wife he had a son, the plaintiff-respondent, who 
was born in 1926, and a daughter, the 4th defendant, who was born in 1922. 


It is no longer disputed that, as from the and May, 1927, the undivided 
Hindu joint family, then consisting of the testator, the present appellant and the 
respondent, was disrupted by a document of that date, in the following terms :— 

“ We the undersigned who have been up till now members of an undivided Hindu joint family, 
do hereby declare that we are from this day divided members and have separated from one another. 
Each of us has from this date become possessed of a third share in the properties belonging to the 
family. 

G. Ayyaswami Ayyar. 

A. Rajagopalan, 2nd May, 1927. 

G.G. Ayyaswami Ayyar, as guardian of minor Venkataraman.” 

The signatures of two witnesses are appended. 

After the above declaration, and on the same day, the testator made the 

following will :— 


“I, G. Ayyaswami A son of Gopala A A aram, First Street, Mannargudi, do here 
iake kin leat will and tenant. i EAR ay 


* P, C. Appeal No. 66 of 1944. 17th March, 1947. 
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1 have already become divided from my two sons Rajagopalan and Venkataraman. I make 
the following dispositions of the properties that have come to my share. 


I. After paying the debts I have to pay under the partition arrangement, I bequeath to my 
daughter Alamelu alias Pattu, all lands I own in Nalanchetti about 5% velis and cash Rs. 10,000 with 
power of disposition over the same. 


2. To my daughter Jambakam a sum of Rs. 10,000 with power of disposition over the same. 
3. To my wife Sarada the amount due under my policy of life insurance. 

1 also direct that a sum of Rs. 10,000 (ten thousand) be set apart the interest from which 
is to be enjoyed by my mother Janaki Ammal and my three sisters during their lifetime and after 
them the principal amount is to go to my son Rajagopalan. 

- _ Ths residue left after meeting the above dispositions is to be taken by my son Rajagopalan 

whom I appoint as the sole executor to my will. 

6. I appoint my son Rajagopalan and my brother-in-law P. Ayyaswami Sastri as the guardians 
of my minor son Venkataraman.” 
In the suit, as originally brought, the respondent challenged the validity of both 
the declaration and the will on various grounds, and also maintained that the 
declaration was detrimental to his interests and not binding on him in his minority. 
He claimed a half share of the joint family property. The Subordinate Judge rejected 
all these grounds, and found that the respondent was entitled to a one-third share 
only, and ordered the appointment of a commissioner to carry out the partition. 


The respondent appealed to the High Court, who agreed with the Subordi- 
nate Judge in the rejection of his challenge of the declaration and the will but 
found in his favour on a matter of construction of the will, which had not been 
maintained by the respondent in his pleadings, or in the trial Court, and was not 
mentioned in his memorandum of appeal. The High Court also varied the decree 
of the Subordinate Judge on some subsidiary matters, but in other respects con- 
firmed his decree. The appellant has now appealed against the decision of the 
High Court on the question of construction of the will, and also as regards certain 
of these subsidiary matters. There is no cross-appeal, and there is therefore no 
longer any question as to the validity of the declaration and of the will. 


In their decree dated the 4th December, 1942, the High Court declare and 
decree, inter alia, as follows: 

“ (1) That the fifth clause in Exhibit II (the will) refers to the one-third share of the outstandings 
that had fallen to the testator’s (Ayyaswami Ayyar’s) share at the time of the partition ; and that 
it has nothing to do with the immoveable property which he was not disposing of at the time and that 
the plaintiff is entitled to one-half of the one-third share of the immoveable properties of Ayyaswams 
Ayyar and that the samedi be vided with reference to and bad soil and one-half of the same 
be allotted to the plaintiff (in addition to the third share decreed by the lower Court excluding 
the 53 velisin Nalansethi which will be allotted to the third defendant.” 


While generally agreeing with the statement of the principles of construction 
of a will and of the circumstances, under which extraneous evidence may be admis- 
sible by Abdur Rahman, J., in delivering the judgment of the Court, their Lordships 
are unable to agree with his application of these principles in the present case. 


In the opinion of their Lordships there is no ambiguity in the terms of the 
will, or as to the intention of the testator in the fifth clause of the will. In the initial 
paragraph of the will the testator says: “I make the following dispositions of the 
properties that have come to my share.” There can be no doubt that “ my share ” 
refers to the one-third share which came to him under the declaration of the same 
date, and that that one-third share included both immoveables and moveables. The 
first clause of the will confirms this, as admittedly the 5} velis formed part of the 
joint property, a fact which the learned Judge has omitted to notice. Further, 
“the following dispositions ” included all five clauses of the will, which between 
them made a complete disposal of the one-third share, both as regards immoveables 
and moveables. It is difficult to appreciate the relevance of the pecuniary legacies, 
on which the learned Judge lays chief stress, when the testator has already stated 
the subject-matter of his testamentary dispositions, viz., his one-third share. 

Their Lordships are unable to find any ambiguity in the terms of the will or 
as to the identity of the subject-matter of any bequest or as to the identity of any 
beneficiary. There is no justification for the admission of extrinsic evidence. 
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In their Lordships’ opinion, the appeal succeeds on this point, and the respondent 
is not entitled to more than the one-third share decreed to him by the Subordinate 
Judge. 

The appellant raised four subsidiary contentions. Of these the first two, 
which related to heads (2) and (6) of the declaratory decree of the High Court, 
were not pressed by him, and need not be dealt with. The third contention referred 
to the rate of interest on the daughter’s pecuniary legacies, which was raised to 
gix cent. by the High Court in heads (7) and (8) of the decree, the Subordinate 
Judge having awarded 3 per cent. Their Lordships agree with the decision of 
the High Court; section 353 of the Indian Succession Act may be referred, to. 
The appellant’s last subsidiary contention related to head (9) of the decree, by 
which provision was ordered to be made at the time of partition for the payment of the 
sum of Rs. 8,000 towards the fourth defendant’s marriage expenses and that this 
sum should be borne in equal moieties by the present appellant and the present 
respondent. The fourth defendant was about 5 years old at the date of the dis- 
ruption of the joint family, and, as stated by Sir Dinshah Mulla (Hindu Law, 7th 
ed., page 376) : l 

“The case of an unmarried daughter stands on a different footing. Her right to maintenance 

and marriage expenses out of the joint family property is in lieu of a share on partition ; provision 
should accordingly be made for her marriage expenses in the decree.” 
The sum of Rs. 8,000 was given in evidence by the mother of the fourth defendant; 
she was not cross-examined on the amount, and the Subordinate Judge disallowed 
this claim by the fourth defendant on the ground that the marriage had already 
taken place and the money had already been spent by her mother. Their Lordships 
agree with the High Court that the Subordinate Judge was not justified in refusing 
reimbursement, and they agree with head (8) of the decree. The appellant, therefore, 
fails in his subsidiary contentions. 

Their Lordships accordingly are of opinion that the appeal should be allowed, 
and that the decree of the High Court should be varied by substituting for head 

(1) the following, viz., “ (1) That the fifth clause in Exhibit II (the will) refers 
to the residue of the one-third share of the joint estate, including immoveable and 
moveable properties, which had fallen to the testator (Ayyaswami Ayvar) at the time 
of partition,” and that in other respects the decree of the High Court should be 
affirmed. Their Lordships will humbly advise His Majesty accordingly. The 
decree of the High Court as to costs will be set aside, thus restoring the finding 
of the Subordinate Judge as to costs. The respondent will pay the costs of the 
appellant in this appeal, subject to deduction of one-fourth thereof, and his costs 
in the High Court, subject to a like deduction. 


Solicitors for Appellant : Chapman- Walkers. 

Solicitors for Respondents: Barrow, Rogers and Nevill. 

Fi.J.U./V.S. —_— Appeal allowed and Decree modified. 

[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Madras.) 

PRESENT :—Lorp THANKERTON, Loro UTHWATT, Lorp DU Parcg, SIR 
MADHAVAN NAR AND SIR JOHN BEAUMONT. 
Ghanta China Ramasubbayya and another .. Appellants* 

v. 

Moparthi Chenchuramayya, minor and others .. Respondents. 


Hindu Law—Adoption—Wridow in separated family subject to the Mitakshara Law—Power to adopt 
with consent of sapindas in the absence of authority from her deceased husband—Failure to obtain consent of 
daughter’s sons—1f renders adoption invalid which is otherwise valid. 

A Hindu widow in a separated family in the Dravida kna erie to the Mitakshara Law 
may adopt in the absence of authority from her deceased husband, with the consent of the nearest 
male agnates (sapindas), they being by virtue of the relationship, her most competent advisers. 


* 16th April, 1947. 
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The argument that the terms “ Kindred,” “ Kinsmen,” “ Sapindas,” occurring in the judgments 
of the Privy Council in the cases which form the foundation of the doctrine of assent by the sapindas 
should be held to include cognates also does not seem to be admissible. 


Where an adoption has been made by the widow with the consent of the nearest sapindas of her 
husband, it is not rendered invalid if she has not consulted her daughter’s sons before the adoption 
was made. 


Case-law reviewed. 
Seshamma v. Narasimha Rao, (1940) 1 M.L.J. 400 : J.L.R. 1940 Mad. 454 (F.B.), approved. 
Opinion of Ramesam, J., in Anne Brakmayya v. Chellasami Rattaypa, 1924 M.W.N. 844, not 
approved. : 
P. V. Subba Rao and R. A. Parikh for Appellants. 
A. G. P. Pullan for Respondents. 
Their Lordships’ Judgment was delivered by 
SIR MADHAVAN Narr.—tThis is an ake from a judgment and decree of 
the High Court of Judicature at Madras, dated 22nd April, 1941, which reversed - 
a judgment and decree of the Court of the Subordinate Judge of Bapatla, dated 
gist January, 1939. 
The plaintiffs are the appellants before the Board. The oe arises out of 
o 


a suit to set aside an adoption. The following genealogical table shows the relation- 
ship of the persons concerned in the appeal : 


Moparthi Venkayya 








| 
Perayya aes (wife 
| ed > Laa 
[pa | | 
Venkayya (died) Punnayya (died) (Daughter by a previous 
| w wife) Punnamma (m. 
Rangayya (1st Defen- | | Ghanta Pitchayya) 
dant) 2nd Respondent A (4th Perayya 
Deft.) 4th Respt. (died). 
ee | 
| | Ramasubbayya ee 
sang Ake (2nd Deft.) Chenchuramayya (Ghanta) (Ghanta 
grd Respondent. (grd Deft.) (1st Plaintiff) (2nd Plaintiff) 
1st Respondent. 1st Appellant. and Appellant). 


The parties are governed by the Mitakshara School of Hindu law as administered 
in the Andhra country, in the Madras Presidency. Moparthi Venkayya, their 
common ancestor, had two sons, Perayya and Pitchayya. Pitchayya was divided 
from Perayya. The respondents are the descendants of Pera while the appel- 
ants are the descendants of Pitchayya. Pitchayya, who had three wives, died 
in 1884, leaving surviving him a widow Pullamma and a daughter by his first 
wife, Punnamma (predeceased) who has two sons—the appellants before the Board. 
On 22nd March, 1937, Pullamma adopted Chenchuramayya (3rd defendant, 
Respondent No. 1). Her husband had not given her power to adopt. Before the 
adoption she had obtained consent to the adoption of all her husband’s nearest 
agnates, namely, Rangayya (1st defendant, Respondent No. 2), Ramasubbayya 
(4th defendant, Respondent No. 4), and Perayya, since deceased. On 12th 
April, 1937, Pullamma executed a will which recited that Chenchuramayya 
was her adopted son and bequeathed to him all her own property (Stridhan) and 
the property which passed to her on her husband’s death. No question arises 
in this appeal with respect to the will which has been found to be valid. On roth 
June, 1937, Pullamma died. 

On 14th July, 1937, the appellants instituted the suit out of which this 
appeal arises claiming the properties as the next reversioners, alleging that the 
adoption of the first respondent was not true and that, even if true, it was invalid 
as their consent to the adoption had not been obtained before it was made. The 
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contesting defendant denied these allegations and stated that the adoption is yalid 
as it was made by Pullamma after obtaining the permission of her husband’s nearest 
agnates. 


The Subordinate Judge found that the adoption of the first respondent was 
not proved to have been made; that even if true, it was not valid as it was not 
made bona fide but to spite the appellants and divert the succession from them ; 
and thatthe assent of the appellants which was necessary to make it valid had 
not been ‘obtained. The learned Judges of the High Court held that the adoption 
was proved. As regards the validity of the adoption, they held it was valid as it 
was conceded before them that in view of the decision of the Full Bench of the 
High Court in Seshamma v. Narasimha Rao’ an adoption to which the consent of the 
agnatic relations alone has been obtained is valid. In that case it was held that 

“In the Madras Presidency, where a Hindu dies leaving a widow, divided agnates, and daughter’s 

sons, without giving his widow power to adopt and the widow makes an adoption, it is valid, if she 
has obtained the consent of the divided agnates ; she is not bound to consult daughters’ sons as well 
` though they may be of age.” 
Their Lordships may state that as the findings of the Courts below regarding the 
alleged assent of the appellants were indefinite and not clear, and the evidence in 
the case made it doubtful whether the appellants were even consulted, the appeal 
was argued on the assumption that it was held by the High Court that relying 
on the Full Bench decision to make the adoption valid it was not necessary to consult 
the daughter’s sons (appellants) provided the adoption was otherwise valid. 


Two questions arise for determination in this appeal: (1) whether, in fact, 
the first respondent was adopted as a son to Pitchayya by his widow Pullamma ; 
and (2) if the adoption, in fact, took place, whether according to the Mitakshara 
School of Hindu Jaw as administered in the Andhra country an adoption made 
by a Hindu widow with the consent of her husband’s nearest agnates is rendered 
invalid if she has not consulted her daughter’s sons before the adoption was made; 
or, in other words, to make the adoption valid is it necessary that the daughter’s 
sons should be consulted? The first question is one of fact; the second is one 
of law and involves the argument that the Full Bench decision of the Madras High 
Court above referred to, is incorrect. ‘Their Lordships will deal with the above 
questions in order. 


Question No. 1. In support of the alleged adoption, evidence of various persons 
who witnessed the ceremony has been adduced by the respondents. That evidence 
shows that the boy was “given ” in “ adoption ” by his parents and was “ received” 
by Pullamma. The Purohit who took part in the function speaks to the ceremonial 
part of it. D.W. 11, the Karnam a responsible village official, attended the 
ceremony. His evidence has not been accepted by the Subordinate Judge because, 
the father of the boy (D.W. 1) who with his wife gave him in adoption happens to be 
the Village Munsiff of the place. This is not sufficient to show that the witness is 
incapable of giving disinterested evidence. The strongest piece of evidence in 
supp srt of the adoption is the photograph Ex. VIII (a) :hat was taken of the cere- 
mony on 22nd March, 1937—-the day of the adoption, Pullamma and many of the 
witnesses of the ceremony are seen init. The fact that Perayya one of the agnates 
who gave consent to the adoption is not in the photograph does not necessarily 
detract from its value. Ex. IX, dated 21st March, 1937, the letter written by 
D. W. 3, the photographer, saying that the sum of Rs, 2 sent by the 1st defendant 
has been received and that he would be going to the rst defendant’s village on the 
next day—the day when the adoption took place—strongly supports the case of the 
respondents that the photograph was taken on the day of the ceremony, though 
the letter does not refer to the purpose of the visit or the taking of the photograph. 

The evidence given by the appellants is unsubstantial and of no real value. Some 
of the witnesses say that there was no adoption because if there was a ceremony 
they would have received invitations and they received none. The inference does 
$$$ $$$ NNN g aa npap a Kn ka gaha A saga, aa bka an kaa AA nah an ang ababaka 


I. (1940) 1 M.L.J. goo : IL.R. 1940 Mad. 454 (F.B.). 
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not necessarily follow that there was no adoption. No positive evidence that the 
adoption did not take place has been given on the side of the appellants, 


The evidence, taken as a whole, supports the conclusion arrived at by: the 
learned Judges of the High Court. In this connection the corroborative gh of 
the will executed by Pullamma which contains a recital as regards the factum of 
adoption cannot be overlooked. This recital reinforces the conclusion which their 
Lordships have come to on the evidence as regards the adoption. In their Lord- 
ships’ view the factum of adoption has been satisfactorily established. 


Question No. 2. The second question for decision is whether to render the 
adoption valid, the appellants (the daughter’s sons) should have been consulted. 
The learned Counsel’s contention that they should have been consulted is directly 
opposed, as already stated, to the decision of the Full Bench in Seshamma v. Nara- 
stmha Rao! which he submits has been wrongly decided. According to the. Madras 
School of Hindu law, a widow may adopt, in the absence of authority from her 
husband, (1) it she obtains the consent of his sapindas where the husband was sepa- 
rate at the time of his death, and (2) where he was joint, if she obtains the consent 
of his undivided coparceners. In the present case—as already stated—Pullamma’s 
husband died separated from his brother Perayya. The appellants are bhinna 
(literally, split or cut as under) gotra sapindas or cognates related to the deceased 
through a female, as distinguished from the Gotraja sapindas, who are agnates connected 
with the deceased through an unbroken line of male descent. The appellants 
though sapindas are relations of a different Gotra (family) and are included under 
the term bandhus in the Mitakshara. 


The learned Counsel urges that (1) the present question did not arise for deci- 
sion in any of the Privy Council cases which developed what may be called the doc- 
trine of assent by the sapindas ; (2) the terms used by the Board in expounding the 
doctrine such as “kindred,” “ kinsmen,” ‘‘ sapindas,”’ ‘‘family’’—all would include 
the daughter’s son also, in their connotation, and that, in choosing the proper 
person to give advice and consent to the widow the giving of which forms the 
basis of the doctrine, the tests should be, in a case like the present, (a) who is the 
person whose interest in the property of the deceased is more affected by the adoption 
and (2) who confers more spiritual benefit to the deceased by performing the funeral 
rites” Judged by these tests the learned Counsel submits it will be found that 
the appellants, as daughter’s sons have a better claim to be consulted than res- 
pondents 2, 4 and the deceased Perayya who are but remote relations. He also 
relies very strongly on the opinion of Ramesam , J., in Brakmayya v. Rattayya*, which 
was dissented from by Jackson, J., the other learned Judge who took part in the 


decision. 


The origin of the custom of adoption is lost in antiquity. Under the Hindu 
law it is the “ taking of a son ” as a substitute for the failure of male issue. Its 
object is two-fold : (1) to secure the performance of the funeral rites of the person 
to whom the adoption is made ; and (2) to preserve the continuance of his lineage. 
Adoption is always made to the husband and for his benefit. His power of making 
it is absolute. He can adopt even without consulting his wite, though after adoption 
the adopted son becomes son to both. The wife can also adopt as by so doing 
she could confer spiritual benefit on her husband; but her competency to adopt 
is limited. The well known text of Vasishta on which this limitation is based 
says : 

“ Nor let a woman give or accept a son unless with the assent of her lord.” 

This rule has been accepted as a binding one by all the schools of Hindu law, but 
it has been differently interpreted in different provinces. In the Andhra country 
(Madras school) with which alone their Lordships are concerned in this case, the 
maxim is interpreted to mean that in the absence of authority from her deceased 
husband a widow may adopt with the consent of her husband’s sapindas, their 


I. (1940) 1 M.L.J. 400: I.L.R. 1940 Mad. 2 1924 M.W.N. 844. 
454 (F.B.). 
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consent supplying the want of authority from the husband. According to the 
Madras School, “the word corresponding to lord (husband) is merely illustrative 
and means the guardians of the widow for the time being,” so that the assent of 
the “ sapindas ”’ who are presumed to be the widow’s guardians after her husband’s 
death is sufficient to enable her to make an adoption. The need for consent arises 
because of the presumed incapacity of women for independence. Sez the text 
of Yagnavalkya which states in Ch. I, V. 85: 


“ Let her father protect a maiden ; her lord, a married woman ; sons in old age; if none of 
these, other gnatis (kinsmen), she is not fit for independence.” 


It is not suggested that any ancient text of Hindu law exists which has a direct 
bearing on the precise question which their Lordships have to decide. The answer 
to it has to be sought for in the reported decisions of the Board which have built 
up the law in the course of more than half a century as to whose consent a widow 
should obtain to make a valid adoption in the absence of authority from her 
husband. The present question never arose in any of the cases that came for 
decision before the Board, In dealing with the various decisions their Lordships 
will refer only to those which have a direct bearing on the particular arguments 
addressed to them by the learned Counsel. The leading case which, for the first 
time, laid down the law as regards the nature and sufficiency of consent is The 
Collector of Madura v. Mootioo Ramalinga Sethupathy?. In that case, their Lordships 
after stating their conclusion : 


“ Upon the whole, then, their Lordships are of opinion that there is enough of positive authority 
to warrant the proposition that according to the law prevalent in the Dravida country, a Hindoo 
widow, not having her husband’s permission may, if duly authorised by his kindred, adopt a son 
to him.” 
dealt with the question as to who should be consulted amongst her husband’s 
kindred for obtaining the required authority first, with reference to an undivided 
family, and then observed as follows with reference to a divided family : 

“Where, however, asin the present case, the widow has taken by inheritance the separate 
estate of her husband, there is greater difficulty in laying down a rule. The power to adopt when not 
actually given by the husband, can only be exercised when a foundation for it is laid in the other- 
wise neglected observance of religious duty, as understood by Hindoos. Their Lordships do not 
think there is any ground for saying, that the consent of every kinsman, however remote, is essen- 
tial. The assent of kinsmen seems to be required by reason of the presumed incapacity of women 
for independence, rather than the necessity of procuring the consent of all those whose possible and 
reversionary interest in the estate would be defeated by the adoption. In such a case, therefore, their 
Lordships think, that the consent of the father-in-law, to whom the law points as the natural guardian 
and “ venerable protector ” of the widow, would be sufficient. It is not easy to lay down an inflexible 
rule for the case in which no father-in-law is in existence. Every such case must depend upon the 
circumstances of the family. All that can be said is, that there should be such evidence of the 
assent of kinsmen as suffices to show, that the act is done by the widow in the proper and bona fide 
performance of a religious duty and neither capriciously nor from a corrupt motive.’ 


In the above case, often referred to as the Ramnad case1, the widow adopted 
with the consent of a distant agnate—a samanodaka—who was the natural male 
protector of the widow in the absence of nearer male relations, the mother-in-law 
and “the other persons who are proved beyond all question to have assented ” 
to the adoption. The Privy Council held that the consent was, in the circumstances, 
sufficient to legitimate the adoption. As the learned Counsel states, the question 
whether the cognates should be consulted did not arise in the case. The words. 
“ kindred ? and “ kinsmen”’ and “ sapindas,” would ordinarily include cognates 
also ; but having regard to the discussion in the judgment it is clear that it was the 
agnatic relations of the husband alone that were in the contemplation of their 
Lordships. As they state, the consent of the father-in-law, the venerable protector 
of the widow, would be sufficient. If he is dead, it would depend on the circumstan- 
ces of each case who should be consulted, the general rule being : 

“That there should be such evidence of the assent of kinsmen as suffices to show that the act 


is done by the widow in the proper and bona fide performance of a religious duty and neither capri- 
ciously nor from a corrupt motive.” 
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. Other persons, all agnates, are mentioned in the succeeding cases. 


As regards‘the evidence of the consent of kinsmen mentioned in the Ramnad 
case! their Lordships after quoting the closing sentences from the above extract 
beginning with: “ It is not easy ..... ‚°? further observe, in Vellanki Venkata- 
krishna Rao v. Venkata Ramalakshmi Narasayya® as follows : 

“ AJl which this Committee in the former case intended to lay down was, that there should 

be such proof of assent on the part of the sapindas as would be sufficient to support the inference 
that the adoption was made by the widow, not from capricious or corrupt motives, or in order to 
defeat the interest of this or that sapinda, but upon a fair consideration by what may be called a family 
council, of the expediency of substituting an heir by adoption to the deceased husband.” 
Observe the development of the doctrine and how the terms ‘‘kindred”’, ‘‘kinsmen”’, 
“ sapindas,” were understood by their Lordships in connection with the doctrine ; 
the Ramnad case? refers to the “ assent of the kindred,” and this case mentions the 
consideration of the question by the “family council’. Whose family can it be, 
except that of the husband ? —and in his family the appellants have no place. The 
“ sapindas ” spoken of as constituting the family council would necessarily exclude 
a daughter’s son (a cognate) as he is not a member of the husband’s family. Their 
Lordships will refer later to the nature of his relationship with his maternal grand- 
father’s family. In relation to the wife, the importance of the husband’s family 
is thus described by the Board in Sri Virada Pratapa Reghunadha Deo v. Sn Brozo 
Kishoro Patta Deo? : i 


“The Hindu wife upon her marriage passes into and becomes a member of that family. It is 
apon that family that as a widow she has her claim for maintenance. [1 is in that family that in 
e strict contemplation of law she ought to reside. It is in the members of that family that she must 
presumably find such councillors and protectors as the law makes requisite for her”. 
Description cannot be more accurate, or language more emphatic. These 
observations though made with reference to an undivided family would apply 
to a divided family as well. 


A further development of the doctrine is seen in Anstnayya v. Lakshmi- 
patik. In that case the term “family council ”? which began to raise doubts came 
to be interpreted. After quoting the passage extracted above from Vellanki Venkata 
krishna Rao v. Ramalakshmi*, Viscount Cave who del'vered the judgment observed : 


“ The reference in the last mentioned case to “family council” gave rise to some doubt whether 
where there were agnatic relations closley related to the deceased, the assent of those standing in a 
remoter degree was either necessary or sufficient ; but this doubt was resolved in the recent case of 
Veera Basavaraju v. Balasurya Prasada Rao®, where it was held that the absence of consent on the part 
of the nearest sapindas, cannot be made good by authorisation of distant relatives whose assent is 
more likely to be influenced by improper motives. The consent required is that of a substantial 
majority of those agnates nearest in rela donahip who are capable of forming an intelligent and honest 
judgment on the matter.” 

In the above passage their Lordships would stress the word “ agnates ”?” though 


it must be said that immediately following the passage quoted occurs the statement: 


“It must however, be added that save in exceptioal cases such as mentioned above the consent 
of the nearest sapindas must be asked.” 


In the context “ nearest sapindas”’ can only mean “ nearest agnates.” 


_ The decision in Veera Basavaraju v. Balasurya Prasada Rao® from the facts of which 
Viscount Cave derived the general interpretation of the term “family council ” 
is of great importance in the line of cases which their Lordships are considering. 
In that case Mr. Amir Ali in delivering the judgment observed at page 267, that : 

“ The Rammad case1, established the proposition that in the Dravida Jaw branch of the Mitakshara 


law there in force, in the absence of authority from the deceased husband the widow may adopt 
ason with the consent of his male agnates. 


The words “ kindred and kinsmen,” words of general significance, used in 
the Ramnad case? are here interpreted to mean “ male agnates,”’and this interpretation 
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is amply borne out by the facts of that case as already stated. Similar expressions 
appearing in the other cases should also be similarly interpreted. j 
At page 272, Mr. Amir Ali observes :— 
“The father of the deceased, if still alive, continues to be her natural guardian and venerable 


rotector. If there is no father, the divided brothers take his place by virtue of the tie of blood as 
her husband’s nearest sapindas; they become her natural guardians and the protectors of her interests”. 


As in the previous case, nearest sapindas in the context can only refer to the 
agnates. 


In support of his contention that as the nearest heir, the daughter’s son is 
entitled to be consulted more than the agnatic sapindas, the learned Counsel refers 
to the sentence in the judgment at page 273: 

“ Some light is thrown on the point by the decisions relating to alienations by the widows with 
the assent of the next heir.” 

(Golap Chandra Shastri, Hindu Law of Adoption, page 259). 

Their Lordships doubt whether the analogy is useful, for the principle under- 
lying the requirement of consent in the two cases does not appear to be the same 
and further, an alienation by a widow can be justified by necessity, quite independ- 
ently of consent. 

Immediately preceding the sentence just quoted occurs the ‘paragraph : 

“ And an eminent Hindu lawyer (referri to the same author) dealing with the question whose 
consent is requisite to the validation of an adoption when the husband is separate, remarks that : 
An adoption is more a temporal than a spiritual institution there being no spiritual reason for adop- 
tion if the deceased left a fraternal nephew, and that the requisites of valid adoption are all temporal ; 
therefore a spiritual consideration should not be allowed to influence the judgment regarding the 
secular essential.” 

There is no indication in the judgment that the Board has definitely adopted 
this view. The utmost that could be said ın favour of the appellants is the 
statement in the judgment that ““ rights to property cannot be left out of consider- 
ation in the determination of the question” (see page 273), while the spiritual 
welfare of the deceased also is referred to in the course of the judgment. 


That the above secular view of adoption cannot any longer be maintained 
appears to be clear from the judgment of the Board in Amarendra’s case!. Their 
Lordships will refer to this point when they deal with the learned Counsel’s con- 
tention that the adoption is more a temporal than a spiritual institution. 

“ The cases thus far examined which form the foundation of the doctrine of 
assent by the sapindas establish that a Hindu widow in a separated family in the 
Dravida country subject to the Mitakshara law may adopt in the absence of autho- 
rity from her deceased husband, with the consent of the nearest male agnates 
(sapindas), they being by virtue of the relationship her most competent advisers. 
This is reiterated in Sri Kitsinayya Rao v. Surya Rao Bahadur Garu®, where it is stated : 

Oe has awe the sapindas are to be regarded asa family council, Vellanki v. Venkata Rama! 
the natural guardians of the widow and the protectors of her interests Kristnayya v. Lakshmipathi*”, 

The reference to the last mentioned decision shows that by sapindas their 
Lordships mean “male agnates”’. 

It would thus appear that in view of the decisions of the Board, with which 
alone their Lordships are concerned, there being no textual authority on the point 
—the law having been developed only by those decisions—the argument that 
the terms “ kindred ”, “ kinsmen ”, “ sapindas” occurring in the judgments 
should be held to include cognates also does not seem to be admissible. Their 
Lordships are fully alive to the criticism that in none of those cases the question 
whether cognates should be consulted specifically arose for decision ; but it 1s strik- 
ing that in the elaborate discussions which are of a general character obviously 
intended to lay down the law as to who should be consulted, no reference is made 
to cognates in general, or to a daughter’s son in particular. It appears to their 
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Lordships that in those judgments the Board intended to use the terms “ kindred ”, 
“ kinsmen ”, “ sapindas ”, as meaning only “ male agnates ”. No doubt, accord- 
ing to the Mitakshara, “sapindas’” would include all blood relations, however 
distant, as the term means “a person connected by the same pinda or particles 
of the same body”, but this meaning has well-known limitations. Used without 
any qualification (as may be seen from these judgments), the term means agnatic 
relations only, and does not include cognates who belong to a different gotra. 
Before closing this discussion the following observations in Balasubramanya Pandya 
Thalatwar v. Subbayya Tevar1, may be noticed : 

“ Their Lordships would not be prepared to hold on the authorities that the only kinsmen whose 
assent need be sought are the agnates.” 

In relation to its context, this observation does not support the appellants. 
In that case, their being no agnates of the husband in existence at the time of the 
adoption whose assent could be sought, ‘‘ a somewhat novel point was taken, the 
lady had a right to adopt of her own volition”. This point was negatived by 
their Lordships with the above remark which was obviously made to meet the argu- 
ment that in the circumstances, no consultation was necessary to validate an adop- 
tion ; for being a woman, a widow is not independent and needs advice. 


It was next argued that as adoption affects property to which according to 
the scheme of the Mitakshara Law of Succession, the daughter’s son has a right 
to succeed before the agnates, even before the father and mother of the deceased, 
and as he is also closer in relationship to the maternal grandfather than his divided 
agnates, it is essential that he should be consulted to render the adoption valid. 
The daughter’s son occupies a peculiar position in the Hindu law. His preferential 
right in the matter of inheritance is to be traced to his original position as Putreeka 
Putra, the son of an appointed daughter, i.e., a daughter appointed by the father 
to raise up issue to him. (See Mitakshara, Ch. 1, S. xi, V. 3)—His position past 
and present, is thus succinctly described in Sir D. F. Mulla’s Book on Hindu Law 
(see page 40, gth Edition) : 

“ Although the practice of appointing a daughter to raise up issue for her father became obsolete, 
the daughter’s son continued even now to occupy the place that was assigned to him, in the order 
of inheritance and even now he takes a place practically next after the male issue, the widow and 
the daughter being simply interposed during their respective lives. The difference in his position 
under the old law and the present law is that under the former he became by a fiction a member 
of his maternal grandfather’s family, while under the present law he is a member of his own father’s 
family, but is also regarded as a son’s son to his maternal grandfather for purposes of inheritance.” 

The above extract shows that the position of the daughter’s son in the matter 
of inheritance is exceptional and though he has retained his preferential right to 
inheritance, he is no longer a member of his maternal grandfather’s family, but 
remains a member of his own father’s family : if so, his claim for consultation as 
a member of the family becomes very attenuated, whatever be the nature of his 
interest in the property. 

The daughter’s son owes much to Vignaneswara for his place in the scheme 
of the law of inheritance for, in the sub-joined important text of Yagnavalkya which 
forms the entire basis of the Mitakshara law of succession the daughter’s son is not 
expressly mentioned. 

“The wife, and the daughters also, both paren; brothers likewise and their sons, cognates, 
a pupil and a fellow student ; on failure of the among these, the next in order is ind heir 
to the estate of one, who departed for heaven leaving no male issue. This rule extends to all per- 
sons and classes”. Colebrooke, Mit., Ch. ii., S. 1, V. 2. 

By interpreting the particle “also” in the above text, Vignaneswara gave 
the daughter’s son, a place in the law of inheritance. 


“ By the import of parcels ‘also’ (sects. 1 and 2) the daughter’s son succeeds to the estate on 
failure of daughters. us Vishnu says “if a male leave neither son, nor son’s son nor (wife nor 
female) issue the daughter’s son shall take his wealth for in d to obsequies daughter’s sons are 
considered as son’s sons ........ > Colbrooke, Mit. Ch. ii, S. 2, V. 6. 

It is interesting to note the remark of Mandlik on the above interpretation 
by Vignaneswara. He says: 
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“ After the word daughter’s son in the above text occurs the particle (Chaiva) “also” to give 
some sense to which Vignaneswara introduces here the sa aa son in conformity witha text of 
Vishnu “the wealth of him who has neither sons nor grandsons goes to daughter’s son, for. ...’” 
Compare Manu, Ch. IX ; V. 136 (Mandlik’s translation p. 221). 

By the above ingenious exposition, the famous compiler of the Mitakshara shaped 
the law into conformity with the needs of the day without appearing to make any 
change and thus gave the daughter’s son his present place in the law of inheritance. 


Their Lordships may now consider the question whether adoption is more 
a temporal than a spiritual institution, since admittedly the strongest ground on 
which the daughter’s son can base his claim for consultation is his interest in the 
property. In Veera Basavaraju v. Balasurya Prasada Raot, Mr. Amir Ali observed 
at page 273, as follows: 

“ It is true that in the judgment of this Board in the Ramnad case 3, some expressions are used 
which might imply that the question of reversionary interest formed only a secondary consideration 
in determining what sapindas’ assent is primarily requisite, but the remarks that follow as to the 
right of co-parceners in an undivided family to consider the expediency of introducing a new co- 
parcener, coupled with the observations of the Board in the subsequent case Vellanki Venkatakris na 
Rao v. Venkata Ramalaskshmi*®, show clearly that rights to property cannot be left out of consideration 
in the determination ..... = 

This is followed by a reference to the opinion of the eminent Hindu lawyer— 
Sarcar Shastri already quoted—that an adoption is more a temporal than a spiri- 
tual institution. This is the highest level at which the learned counsel for the 
appellant can put his case with reference to this point. The opinion of the eminent 
Hindu lawyer is entitled to much weight, but neither that opinion nor that of the 
Board shows that in determining who should be consulted, the next reversioner’s 
interest in the property is the sole and supreme test. ‘Their Lordships do not desire 
to labour this point, as in their view the following opinion of the Board delivered 
by Sir George Lowndes in Amarendra’s case*, should be considered to have settled 
the question finally so far as the Board is concerned. After referring elaborately 
to the Brahminical doctrine of adoption and the gth chapter of Manu’s Code, Sir 
George Lowndes who delivered the judgment observed as follows : 

“ In their Lordships’ opinion it is clear that the foundation of the Brahminical doctrine of adoption 
is the duty which every Hindu owes to his ancestors to provide for the continuance of the line and 
the solemnisation of the necessary rites. And it may well be that if this duty has been passed on to 
a new generation capable itself of the continuance, the father’s duty has been performed and the 
means provided by him for its fulfilment spent; the “debt” he owed is discharged and it 
is upon the new generation that the duty is now cast and the burden of the debt is now laid. It 
can, they think, hardly be doubted that in this doctrine the devolution of property, though r 
as the inherent right of the son, is altogether a secondary consideration. So Gir ames Colvile in deli- 
vering the judgment of the Board in Raghunadha v. Brozo Ktshoro®, observes at page 192 : ‘a distinction 
which is founded on the nature of property seems to belong to the law of property and to militate 
against the principle which Holloway, J., has himself strenuously insisted upon elsewhere, viz., that 
the validity of an adoption is to be determined by spiritual rather than temporal considerations ; 
that the substitution of a son of the deceased for spiritual reasons is the essence of the thing, and the 
consequent devolution of property a mere accessory to it’.” 

There cannot be a plainer statement than what is contained in the closing 
sentences of the above extract. The “ substitution of a son of the deceased is the 
essence of the thing and the consequent devolution of property is a mere accesso 
to it.” This opinion of Holloway, J., was obviously accepted by the Board for the 
paragraph immediately following the above extract begins with the sentence, 
“Having regard to this well established doctrine as to the religious efficacy of 
sonship...... = 


The next ground argued relates to the “spiritual benefit” which the daughter’s 
son can confer on the maternal grandfather. As regards the relative value of 
the offerings received from the sons and other male descendants and of the 
descendants of females, Dr. Sarvadhikari, in his Tagore Law Lecture, 1880, on 
“the Hindu Law of Inheritance ” says at page 766 that 
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“ the pindas received from agnate descendants have greater efficacy that the pindas received 
from “cognate descendants,” 


Further on, at page 767, he says that, 


“sons are legally bound to perform ‘ parvana’ rites in honour’ of their paternal ancestors. 
In the case of maternal ancestors, the daughter’s son should also celebrate these rites as an act of 
moral obligation although not legally bound to do so. Thus there is a great difference in spiritual 
value between an act of legal obligation and an act of moral obligation.” 

He adds that “ the pindas to the paternal ancestors are the principal oblations 
in a parvana sraddha and those given to maternal ancestors are thus only secondary 
pindas ” and there is difference in the spiritual benefit between these respective 
pindas. See also, Mayne on Hindu Law (1oth Edition, pages 605, 606) where 
after referring to Dr. Sarvadhikari’s views, it is stated that, 

“ It would be more correct to say that the sons are under a religious obligation to Ja them 
(the sraddhas) and that their failure would entail sin. Itis wholly optional with the daughter’s son 
who would incur no sin to his failure to perform the sraddhas but he would earn merit if he did it.” 

Though there are certain texis which say that a daughter’s son should per- 
form sraddhas for the maternal grandfather, their Lordships think that the more 
weighty view as regards the relative value ofhis duties in the matter of sraddhas 
is as stated above. In the circumstances, it cannot be said that the daughter’s 
son’s Claim that he bestows more spiritual benefit to his maternal grandfather has 
been made out, when it is doubtful whether his claims are even as good as those of 
the sons and other agnate descendants. If “ the substitution of a son of the de- 
ceased is the essence of the thing and the consequent devolution of the property 
is a mere accessory to it” then it is difficult to agree with the appellant’s learned 
Counsel that the claims of the daughter’s sons should be held to be the determining 
factor in the matter of consultation. 


The decision relied on by the learned counsel for the appellants in support 
of his contention is Anne Brahmayya v Chellaswami Rattayya,! where Ramesam, J., 
held that in a case where the daughter’s son is the next heir and is a major and 
otherwise competent to advise he ought to be consulted by the adopting widow. As 
already remarked, Jackson, J., the other learned Judge, differed from this view. 
In the course of this judgment their Lordships have generally dealt with the main 
reasoning in Ramesam, J’s judgment. They will only add that the question did 
not directly arise for decision in the case and the appeal was disposed of on the ground 
that the assent oi the sapindas was invalid—a point on which both the learned 
judges agreed. The opnuon of Ramesam, J., was approved by Spencer and 
Venkata Subba Rao, JJ., in Kesar Singh v. The Seceratary of State for India in Council®, 
where they held that in the absence of agnate reversioners, a Hindu widow can 
in Southern India adopt with the consent of the nearest cognate reversioner 
—a point with which their Lordships are not concerned in this appeal. ‘The 
present question did not arise for decision in that case also. The above decisions 
as well as those in which, when the question directly arose for decision, the contentions 
now put forward were overruled (see Viswasundara Row v. Somasundara Rao® 
Murahart Brahmasasiri v. kah have all been carefully considered in the 
Full Bench decision of High Court in Seshamma v. Narasimharao®. In their Lord- 
ships’ view the guestion under discussion has been correctly decided in that case. 
Question No. 2 must accordingly be decided against the appellants. 


For the reasons given above, their Lordships are satisfied that the failure to 
consult the daughter’s sons does not in this case render the adoption invalid. The 
appeal fails, and their Lordships will humbly advise His Majesty that it should be 
dismissed. The appellants will pay the costs of the appeal. 


H.J.U./V.S. — Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice WADSWORTH AND MR. JUSTICE GOVINDARAJACHARI. 

Seeyali Achari and others .. Appellants* 
D. 
K. Doraiswami Achari and another .. Respondents. 

Hindu Law—Joint family—Bequest of self-acquired propeity to sons—TFoint enjoyment by legatess— 
Property whether self-acquired—Partition—Foint family business—Burdsn of proof regarding right to share. 

A gift or uest by a Hindu father of his self-acquired property in favour of his sons would 
impress it with the character of ancestral property in the absence of words indicating a contrary 
intention. 

The testator by his will dealt with his self-acquired property by distributing the same amo 
his three sons and four daughters. An item was bequeathed to one of the sons and his ife 
for their joint and several lives with remainder in favour of their issue if any, natural or adopted. 
In the absence of such issue the proper was to to the other sons of the testator. The other 
two sons were given another house under the will and they were directed to discharge the debt borrowed 
by the testator on the security of the house and they were to divide the house in equal shares after 
“the testator’s death and enjoy absolutely with rights to convey by gift, exchange and sale.” There 
was a further direction that the said house should be mo in common for raising a loan 
of rupees One thousand for the expenses of marriage of one them if such loan should become 
necessary and that the said debt should be discharged by both of them. It appeared that the two 
sons continued to live together for some years and then they effected a partition whereunder they 
divided the property acquired under the will and another item subsequently purchased in the name 
of one of them. In a suit for partition of these properties by the son of one of the brothers as 
being joint family properties in which the prior partition was attacked as having been brought 
about fraudulently, 


Heid, that there were sufficient indications in the will to show that the two sons should take 
the property allotted to them as their self-acquired property and that the partition entered into by 
them was not liable to be assailed by their sons. 


Nagalingam Pillai v. Ramachandra Tevar, (1901) 11 M.L.J. 210: LLR. 24 Mad. 429, 
relied on. 


The consideration which apply toa trade or business carried on by a member of a joint 
family are essent-ally different from those that would apply to a property in the hands of such a 
member and the question whether a business carried on by a coparcener was begun or carried 
on with the assistance of joint family property is a question of fact upon which the burden of 
proof lies upon those who claim a share in the business as constituting joint family property. 


Bhuru Mal v. Jagannath, (1943) 1 M.L.J. 70: LL.R. 1942 Kar. 33 (P.C.), relied on. 

Appeal against the decree of Kunhi Raman, J., dated 22nd October, 1945, 
in the exercise of the Ordinary Original Civil Jurisdiction of this Court in GS. 
No. 46 of 1945. 

K. Gopalaswami for Appellants. 

U. Somasundaram for Respondents. 


The Judgment of the Court was delivered by 


Govindaraja hari, 7.—This is an appeal against the judgment and decree 
of Kunhi Raman, J., dismissing C.S. No. 46 of 1945 in which the appellants sued 
the first respondent, their uncle and the second respondent, their father, for a parti- 
tion of certain properties claimed to be famil To and for the separation of 
their three-cighths share therein. The gran er of the plaintiffs, Seeyali Achari, 
died on 27th August, 1926, after having executed a will on the 12th May, 1926, 
whereby he distributed his property amongst his three sons (respondents 1 and 2 
and one Arumugha) and four daughters. It is common ground that the property 
dealt with by Seeyali Achari’s will was his self-acquired property. It is unnecessary 
to refer to che legacies given to the daughters. A house belonging to the testator 
in Kallukaran Street, Mylapore, was bequeathed to Arumugha and his wife for 
their joint and several lives with remainder in favour of their issue, if any, natural 
or adopted. In the absence of such issue, the house was to pass to the issue of 
the other sons of Seeyali Achari, namely, ondents 1 and 2. Respondents 1 and 
2 were given the house bearing door No. 26, Kapaleeswarar North Ward Street. 
They were directed to discharge the debt borrowed by the testator from the Mylapore 
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Hindu Permanent Fund on the security of the said house and they were to divide 
the house in equal shares after the testator’s death and “ enjoy absolutely with 
rights to convey by gift, exchange and sale”. There was a further direction that 
“ the said house shall be mortgaged in common” for raising a loan up to Rs. 1,000 
for the expenses of the marriage of the second respondent if such loan should become 
necessary, and that such debt should be discharged by both the respondents. Res- 
pondents 1 and 2 were also given some moveables worth about Rs. 300 which 
they were to divide equally. The second respondent was about 13 years old 
at the time of his father’s death. It is admitted that the respondents continued 
to live together till 6th November, 1935, when they became divided and executed 
a deed of partition, whereby house No. 26, Kapaleeswarar North Ward Street, 
was allotted to the first respondent and house No. 30 in the same street which had 
been purchased in the name of the first respondent sometime in 1930 was allotted 
to the share of the second respondent. Each house was valued at Rs. 10,000, 
but whether that represented the actual market value or not, it has not been 
suggested that the houses were not of almost equal value. 


The partition deed refers to a division which took place between the brothers 
of “gold and silverware, brass vessels and mavadai and maravadai samans which are 
being enjoyed by us by virtue of the will dated the 12th May, 1926, left by our 
father”. ‘The clause containing the division of the houses runs as follows 

“ We hereby divide the undermentioned house, site, etc., of the value of about Rs. 20,000, which 

are being enjoyed ae by virtue of the aforesaid will, dated the 12th May, 1926, as our self-acquisition, 
and also as ha cen purchased in the name of K. Duraiswami Achari, out of us, this day as per 
the following particulars.” 
This partition deed is attacked in the plaint as one fraudulently brought about 
by the first defendant “ taking advantage of the want of sufficient worldly experience 
of the father of the plaintiffs who was a devoted brother willing to sah to any 
dispensation by the elder brother,” and a declaration is sought that the said parti- 
tion is null and void and not binding on the plaintiffs. The allegation which we 
read as one of undue influence was hardly attempted to be substantiated either 
before the learned trial Judge or before us. There is, a further allegation in the 
plaint that the partition did not include all the items of joint family property and 
that the first respondent must have secreted joint family funds to the detriment 
of his brother and nephews. 


The third plaintiff was not born at the time of the partition. It is not clear 
whether the second plaintiff was born; but it is unnecessary to say anything further 
about it as the first plaintiff who was admittedly born before the partition can 
have it set aside provided he establishes grounds sufficient in law for the purpose 
and the existence or otherwise of the other plaintiffs would only be material in 
giving the necessary directions as to the partition or the further partition to be made 
in case the partition of 1935 is set aside or has to be supplemented. 


It is first argued on behalf of the a ts relying on the line of cases starting 
with Nagalingam Pillai v. Ramachandra Tevar1 and ending with Velayuthan Chettiar 
v. Commissioner of Income-tax, Madras*, that the property Pn Lk to the respon- 
dents by Seeyali Achari must be ii aa as ancestral property in their hands, 
that consequently the respondents who continued to live together as members of 
a joint Hindu family even after the death of their father—their brother Arumugha 
having left the family even during the father’s lifetime—could only deal with the 
property bequeathed to them as joint family property, that in fact they dealt with 
it as joint family property when they mortgaged it to the Mylapore Hindu 
Permanent Fund in 1929 and again in 1931 and that the partition entered into 
between the ondents in 1935 whereby they dealt with house No. 26, North 
Ward Street ei house No. 30, North Ward Street as their self-acquisitions, thus 
ignoring and even denying by implication the rights of the second respondent’s sons, 
is vitiated by that very circumstance and cannot be regarded as binding on the 
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plaintiffs or any of them. The learned trial Judge held after referring to the 
decision in Nagalingam Pillai v. Ramachandra Tevar! that there are sufficient indi- 
cations in Seeyali Achari’s will to show that he intended that the respondents 
should take the property bequeathed to them as their self-acquired property. 


The correctness of this conclusion is questioned on behalf of the appellants, 
and it is argued that not only is there no indication in the will that the respondents 
should take the property bequeathed to them as their self-acquired property, but 
that such indications as there are would support the normal presumption that it 
should be ancestral property in their hands. As pointed out in Velayuthan Chettiar 
y. Commissioner of Income-tax, Madras®, the view taken in Nagalingam Pillai v. Rama- 
chandra Tecar! has been so long and so consistently followed by this High Court 
that notwithstanding the wide divergence of opinion between the several High 
Courts on this matter, as noticed in Lal Ram Singh v. Deputy Commissioner of Partabgarh®, 
it must be taken that a gift or bequest by a Hindu father of his self-acquired pro- 

erty in favour of his sons would impress it with the character of ancestral property 
in the absence of words indicating a contrary intention. 


The directions in the will that the first and second respondents shall discharge 
the debt borrowed by the testator from the Mylapore Hindu Permanent Fund 
on the security, of the house bearing door No. 26, Kapaleeswarar North Ward Street 
and that they both shall, after the testator’s lifetime, divide the said house in equal 
shares, do not, in our opinion, indicate any intention on the testator’s part that 
the house should be taken by the Jegatees as their self-acquired property. Even 
in the absence of an ress direction to that effect the legatees will have to dis- 
charge the debt secured on the property bequeathed and that obligation would 
arise whether the legatees take the property as their self-acquired property or as 
ancestral property in their hands. No importance again can be attached to the 
provision that the respondents shall divide the house in equal shares, because 
even if the property is taken by the respondents as ancestral property it is open to 
them to divide it at any time between themselves and in such division each can 
take only a half share. There is here no deviation from what would have 
happened if the sons got the property by inheritance from their father. Tt would 
also be noticed that in the leading case of Nagalingam Pillai v. Ramachandra Tevart, 
the will contained a similar provision that the landed estates of the testator shall 
be divided in equal shares among his three sons then alive and the sons who may be 
born to him thereafter. But this was not regarded as indicating an intention 
that the sons should take the property as self-acquired property, though coupled 
with the other clauses in the will the provision was read as indicating an intention 
that they should take the property in severalty. 


Reliance is placed on behalf of the appellant on the clause that the said house 
No. 26, Kapaleeswarar North Ward Street shall be mortgaged in common subject 
to a limit of Rs. 1,000 for the expenses of the second respondent’s marriage and that 
the debt shall be discharged by both the respondents. This very clause is relied 
on by the first respondent in support of his contention and it is stated that there 
would have been no need for a clause like this if the sons took the property in the 
same way in which they would have taken it by inheritance. This clause again 
is, in our opinion, of too doubtful a value to be relied upon in support of an inten- 
tion one wayor the other. We also think that the provision that the property 
Sesa to Arumugha, the other son should be taken by the issue of the first 
and second respondents if Arumugha and his wife Dhanabagya should die issueless, 
is also of no Hdp in deciding the point at issue. The principal reliance on behalf 
of the respondent is, however, on the provision that the respondents shall enjoy 
the house bequeathed to them “ absolutely with rights to convey by gift, exchange 
and sale” and the decision in Fugmohandas Mangaldas v. Sir Mangaldas Nathubhoy', 
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and a passage occurring in Lal Ram Singh v. Deputy Commissioner of Partabgarh!, 
are cited in support. 

The decision in Jugmohandas Mangaldas v. Sir Mangaldas Nathubhoy? is not of 
much assistance as it turned principally upon the clause wherein the testator stated 
distinctly that he himself is the owner of the property at the time and then expressed 
his intention as to the future by declaring that his son is the owner after his death. 
The following passage in Lal Ram Singh v. Deputy Commissioner of Partabgarh? how- 
ever contains a distinct expression of opinion by the Privy Council in support of the 
first respondent’s contention : 

t: If the criterion were to be the intention of the father when he makes the gift, there is nothing 

to indicate that Hanwant Singh desired to make the estate ancestral property in the hands of Lachman. 
His expression of opinion or desire, whichever it may be, that the prop should still be governed 
by the Act of 1869 would indicate the contrary view ; because under Act each holder of the 
estate has a power to give it or will it away.” 
Their Lordships of the Privy Council do not, of course, decide upon the correctness 
or otherwise of the views which have been held by the several High Courts in this 
matter, but the above passage in the judgment of the Judicial Committee is, even 
as an observation, entitled to t weight. Construing a similar clause it was 
held in Visweswara Rao v. Var rasimha? by Pandrang Row, J., sitting singly 
that these are the usual words employed in order to indicate that the entire owner- 
ship is to pass and that they do not show any intention on the part of the testator 
as to whether the legatee is to take the properties as self-acquired properties or 
as joint family properties. In the course of his judgment the learned Judge refers to 
Lal Ram Singh v. Deputy Commissioner of Partabgarh1, but we doubt whether his atten- 
tion was pointedly drawn to the passage which we have just quoted from that judg- 
ment, and in any event we consider that the observation of the Privy Council is 
sufficiently clear that the words in question indicate an intention on the part of the 
testator that the property should be taken by the legatees otherwise than an ancestral 
property. 

Even if we were to take a different view it would not take the appellant’s case 
much further. Assuming that the property was ancestral property in the hands 
of the respondents, as between them and their respective sons, 1t may still be held 
by them in severalty. Even if they did not hold it in severalty and held it on the 
other hand as joint family property, the plaintiffs can have no grievance if the 
entire joint family property was divided into two equal shares in 1935. ‘The partition 
included the house which was purchased in 1930 and shows a prima facie equal 
division between the brothers. Moveable properties are also stated to have been 
equally divided. The mere fact that the respondents chose to describe the pro- 
perties as their self-acquired properties did not prejudicially affect the plaintiff’s 
rights in any way because it 1s certainly open to them to claim that they are entitled 
along with their father, the second respondent, to the properties taken by him 
at the partition. 


It was next argued on behalf of the appellants that the first respondent must 
have suppressed considerable assets belonging to the joint family at the time of the 
artition. ‘This argument rests on very slender foundation. All that is proved 
is that sometime in 1936 he purchased for Rs. 4,000 the house bearing door Nos. 22 
and 23 in Cutcheri Road, Mylapore. The sale deed has not been exhibited. It is 
not known whether the entire amount was paid at the time of the sale or which 
ortion of it was so paid. There is no proof that the sale deed was preceded 
by an agreement to sell the property to the first respondent or that such an agree- 
ment was entered into before the partition. It is elicited from the first respondent 
that he demolished the building which he purchased and that it was thoroughly 
rebuilt at a cost of Rs. 4,000. It is not known when this rebuilding took Sl 
The casual reference in the plaint that this reconstruction was immediately carried 
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out cannot avail the plaintiffs in the face of the general ‘denial of the plaint allega- 
tions in the written statement and in the absence of any evidence to sapere is 
averment in the plaint. It is suggested on behalf of the appellants that Seeyali 
Achari was carrying on what the learned advocate for the appellant describes as a 
trade on a large scale and that when this trade descended on Seeyali Achari’s death 
to his sons it became joint family trade in their hands in the course of which, it is 
argued, the first respondent must have come into possession of funds wherewith 
he bought the Cutcheri Road house. This argument fails at every step. In the 
first place, it is clear from the evidence of D. Ws. 2 and 3 that Seeyali Achari was 
doing nothing more than plying his craft as goldsmith possibly employing a few 
workmen on monthly wages. It is not the appellant’s case that Seeyali Achari 
treated it as something in which his sons had any interest. Assuming that the 
first respondent continued to engage himself as a goldsmith after his father’s death 
and engaged a few more workmen than his father did, it cannot possibly be described 
as joint family trade in the absence of any acceptable evidence to show that the 
second respondent was actively participating in it and that when the first respon- 
dent took the assistance of his brother, the second respondent—assuming that he 
did so—he intended to treat the trade as something belonging to both of them. 
As pointed out by the Privy Council in Bhuru Mal v. Jagannath! the considerations 
which apply to a trade or business carried on by a member of a joint family are 
essentially different from those that would apply to a property in the hands of 
such a member and the question whether a business carried on by a coparcener 
was begun or carried on with the assistance of joint family property is a question 
of fact upon which the burden of proof lies upon those who claim a share in the 
business as constituting joint family property. 


We have been taken through the evidence of the first respondent, and while 
we are not satisfied that his evidence is frank or straight, we must still hold that the 
plaintiffs have far from succeeded in establishing that their father and the first res- 
pondent were joint participants in a trade or business, the benefits of which they 
are entitled to. The first respondent admits having kept accounts in the course 
of his occupation as goldsmith, but he claims that they throw no light on the trans- 
actions entered into by him. It is pointed out that he did not disclose those 
documents in his affidavit, but this is perhaps because he did not consider them 
relevant to the points at issue in the suit. If the plaintiffs desired to rely upon 
the first respondent’s accounts in support of their case, they could have summoned 
for them. This they did notdo. The result is that there is no evidence 
from which it could be said that such money as was spent in the purchase of the 
Cutcheri Road house in 1936 or in its reconstruction thereafter came out of any 
joint family trade. It is for the plaintiffs affirmatively to prove that there were 
. joint family assets which were suppressed in 1935, and we cannot accept the 
argument on behalf of the appellant that the onus lies on the first respondent 
to prove that the partition entered into in 1935 was fair. It is noteworthy that the 
second defendant who could certainly speak to the joint family trade if there was 
one or as to how he agreed to a partition of the houses alone if there were large assets 
remaining in the joint family trade has not been examined on behalf ofthe plaintiffs, 
though there is every reason to believe that he is supporting his sons in the present 
litigation. ‘The first respondent was not even directly asked as to where he got 
the money from for the purchase of the Cutchery Road house In the circumstan- 
ces we have no hesitation in coming to the conclusion that the plaintiffs have 
totally failed to substantiate their case in every way. 


The appeal fails and is accordingly dismissed with costs of the first respondent. 
B.V.V. Appeal dismissed. 
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[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Madras.) 


PRESENT :—Lorp THANKERTON, Lorp Uvtswatr, LORD DU Parco, Sm 
MADHAVAN Narr AND Sir JOHN BEAUMONT. 


V. C. A. R. Annamalai Chettiar .. Appellani* 
2 


M.N M. M. Ramanathan Chettiar (since deceased) and another.. Respondents. 


Exidencs—Burden of proof—Sale for discharge of debts—Plea that consideration did not pass because debts 
makan Ta naa nus of proving discharge on person raising the plea and not on the vendee that it had 
not taken place. 


A suit was filed under O. 21, R. 63, Civil Procedure Code, to set aside the order rejecting a claim 
for the raising of an attachment on the ground that the attached property belonged to the claimant 
plaintiff by virtue of a sale deed by the judgment-debtor and was in his possession. The debts which 
were the consideration for the sale deed, as stated on the face of it, were a promissory note for a 
certain sum, certain costs and certain interest amounting to about Rs. 10,000 and the promissory note 
was produced. The only ground on which the defendant sought to justify the dismissal of the suit 
was that some weeks before the conveyance of the property to plaintiff, the judgment-debtor had 
received a sum of Rs. 30,000 in cash and that in those circumstances it must be presumed that the 
debt which the judgment-debtor owed to the plaintiff and for which the sale deed was executed were 
discharged by the judgment-debtor out of this amount. 


Held, that the promi note having been produced there was prima facie evidence on the part 
of the plaintiff that the omid eration had really passed. as stated in the deed. In those circumstances, 
the burden was on the defendant to prove that the suggested discharge had taken place and not on 
the plaintiff to prove that it had not taken place. 


J. D. Eddy, K.C. and R. Parikh for Appellant. 
C. S. Rewcastle, K.C. and S. P. Khambatta, K.C., for Respondents. 
Their Lordships’ Judgment was delivered by 


Lorp THANKERTON.—-On this appeal it can be stated that the present appellant 
started execution proceedings in 1938 against the second respondent, and the first 
respondent, who is the plaintiff in the present action, then put in a claim under 
Order 21, rule 58. ‘That claim was for the raising of the attachment on the ground 
that the property belonged to him by virtue of a sale deed by the second respondent 
and was in his possession. The claim was considered in the execution proceedings 
with the result that it was defeated and he was left to his remedy by ordinary action 
under Order 21, rule 63. He then, within a very short time, filed the present suit, 
in which he was the plaintiff, against the appellant and the judgment-debtor. 


The case was tried by the Subordinate Judge and there was an appeal to the 
High Court. As their Lordships learn from the judgment of the High Court 
only one ground was maintained before them by the present appellant, a ground 
which had not formed part of any of the grounds on which the Subordinate Judge 
had decided in his favour. 


The only ground on which the present appellant sought in the High Court 
to justify the dismissal of the suit was that some weeks before the conveyance 
of the property to the appellant, the second respondent received a sum of Rs. 30,000 
in a He maintained that in those circumstances it must be presumed that 
the debts which the second respondent owed the appellant were discharged by the 
second respondent out of this amount. 


The debts which the first respondent now maintains were the consideration 
for the deed of sale in question were a promissory note for a certain sum, certain 
costs and certain interest amounting to about Rs. 10,000. That was the consi- 
deration including the promissory note stated on the face of the deed of sale. 


Accordingly the promissory note having been produced there was prima facie 
evidence on the part of the plaintiff, the first respondent, that the consideration 
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had really passed, as stated in that deed. The sole remaining ground relied on 
by the present appellant is really a suggestion that that consideration did not pass 
because the debt was already discharged. 

It is clear to their Lordships in those circumstances that the burden would be 
on the present appellant to prove that that discharge had taken place, and not on 
the first respondent to prove it had not taken place. That would be to prove a 
negative. 

Counsel for the appellant has very frankly admitted that there ts no evidence 
of any kind to establish that such payment had been made out of the Rs. 30,000 
and it seems quite clear to their Lordships that there are no other circumstances 
from which it could be possible in any way to presume any such payment or discharge. 

In those circumstances it seems clear to their Lordships that the judgment 
of the High Court was right and this appeal should be dismissed, the judgment of 
the High Court should be affirmed and the appellant should pay the costs of the 
first respondent in this appeal. The second respondent has not ea in the 
appeal. Their Lordships will humbly advise His Majesty accordingly. 

Solicitors for Appellant : Lambert and White. 


Solicitors for Respondents: Douglas Grant and Dold. 
H.J.U. /V.S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH AND MR. JUSTICE GOVINDARAJACHARI. 
Balasubramania Chetty and others .. Appellants* 


D 


Walajabad Dhanasekhara Saswatha Nidhi, Ltd., by its Secretary 
P. R. Subramania Naidu at Walajabad and another .. Respondents. 


Madras Debt Conciliation Act (XI of 1936, as amended by Act IX of 1943), section 10 (2)—Se 
if retrospective—Debts deemed to been discharged not revived by 1949 a Do ge 
of debt under section 10 (2) on application of manage of Hindu joint famly—Benefit how far available to 
other members. 

The amendment in 1943:of section 10 (2) of the Madras Debt Conciliation Act has no retros- 
pective effect and debts which must be deemed to have been discharged before the commencement 
of the Amending Act on the failure of the creditor to file a statement of the debt cannot be revived 
by reason of the amendment. 

The fact that all the existing members of a Hindu joint family joined as executants of a mortgage 
does not prevent the ieg applying for conciliation of the debt in his capacity as mana al i 
joint family. Though he did not describe himself as manager the other members can be deemed to 

e parties to the petition and the items of property in their hands on a subsequent partition will 
stand discharged from the morigage liability by reason of section 10 (2) of the Debt Conciliation 
Act. 


The benefit of such order of discharge however cannot be had by a person whose predecessor 
in title had become divided before the petition for conciliation. A debt has no existence apart from 
the debtor and persons who are not parties to or represented by the parties to a proceeding under 
section 10 can neither be bound nor benefited by it. 


The object of the proceedings under the Debt Conciliation Act is only to benefit the applicant 
or those whom he represents and can in law represent and the statutory discharge obtained by 
the mortgagor applicant under section 10 (2) of the Act would not discharge his co-mortgagor. 


Appeal against the decree of the Court of the Subordinate Judge of Chingleput 
passed in O. S. No. 31 of 1943, dated goth September, 1944. 


A. Seshachari and K. Raghavan for Appellants. 
K. S. Desikan and C. R. Rajagopalachari for Respondents. 
The Judgment of the Court was delivered by 


Govindarajachari, 7.—This appeal arises out of a suit filed by the first respondent, 
a Nidhi, on foot of two mortgages executed in its favour, one by the first defendant 


` 
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Natesa Chetti and his younger brother Thangavelu Chetti since deceased, on 25th 
July, 1929, for Rs. 1,000 (Ex. P-1) and the other by Natesa Chettiar for himself 
and as guardian of his son the second defendant then 8 months old and Thangavelu 
Chetti on goth March, 1931, for Rs. 2,000 (Ex. P-2). The plaintiff prayed for a 
mortgage decree for Rs. 5,755-12-0 in the aggregate. ‘The first defendant's principal 
contention was that the suit debts must be taken to have been completely dis- 
charged by an order passed under section 10 (2) of the Madras Debt Conciliation 
Act, 1936, by the Debt Conciliation Board, Chingleput, on 18th April, 1940. He 
also claimed a deduction of Rs. 4X0 being the principal amount of 30 shares held 
by him in the plaintiff Nidhi and relief under Madras Act IV of 1938. The first 
defendant’s written statement was adopted on behalf of defendants 2 and 3, the 
minor sons of the first defendant by their mother and guardian ad litem. The 
third defendant was born some time in 1942. On 14th December, 1933, Thanga- 
velu Chettiar executed in favour of Natesa Chetti what is termed a release deed, 
but what is in substance a deed of partition whereby the properties covered by 
the suit mortgages except suit items 1 and 2 were allotted to the first defendant 
while those two items were taken by Thangavelu Chetti. It was provided that 
the suit mortgages were to be discharged by the first defendant. Thangavelu 
Chetti died in July or August, 1942. Defendants 4 to 6 are his daughters who 
were obviously impleaded by the Nidhi to protect itself against a possible contention 
that the release deed was not real or not acted upon. The seventh defendant took a 
mortgage of items 1 and 2 from Thangavelu Chetti and after the latter’s adjudication 
as an insolvent purchased the equity of redemption in them from the Official 
Receiver of Bangalore. The eighth defendant is a subsequent mortgagee from 
defendants 1 and 2 under a mortgage of 2oth June, 1934 and defendants Gg to 11 
are lessees of portions of the hypotheca. 


The lower Court upheld the contention based upon the provisions of the Madras 
Debt Conciliation Act to the extent of the first defendant’s share which it fixed at 
1/6 but rejected it so far as the remaining 5/6th share is concerned. It refused 
to give credit in respect of the amount of Rs. 480 as claimed on behalf of defendants 2 
and 3 but scaled down the debt to a certain extent under Madras Act IV of 1938. 
In the result it passed a mortgage decree for Rs. 3,702-8-0 and proportionate costs, 
interest on Rs. 3,000 at 6} per cent. per annum from date of suit to date of decree 
and interest at 6 per cent. per annum subsequent to decree against a 5/6th share 
in the hypotheca which according to it represents the interests of defendants 2 and 
5 and of Thangavelu Chetti. 

It is argued before us on behalf of the appellants (defendants 1 to 3 and 7) 
that the debts are discharged as against all the defendants and not merely as against 
the first defendant’s share by the operation of section 10 (2) of the Debt Conciliation 
Act. Before dealing with this contention it is convenient to state a few more facts. 
On 24th June, 1939, the first defendant, who, it would be remembered, had become 
divided from his brother Thangavelu Chetti but, who, it cannot be doubted, was 
undivided from his minor son, the second defendant, who alone was born by that 
time, filed O. P. No. 29 of 1939 before the Debt Conciliation Board, Chingleput, 
under section 4 (1) of the Madras Debt Conciliation Act for a settlement of his 
debts. Creditor No. 7 of the creditors mentioned in the petition was the plaintiff 
Nidhi. The debt was stated to be a secured debt and the amount due was set 
down at Rs. 1,450. It is unnecessary to refer to the earlier stages of the petition. 
Notice under section 10 (1) of the Act was served on the Nidhi on 6th February, 
“ 1940, calling upon it to submit a statement of debts owed to it by the debtor. 

o statement, however, was filed by the Nidhi as required by section 10 (1) of the 
Act within the period of two months prescribed for the purpose with the result that 
on 18th April, 1940, the Debt Conciliation Board passed an order that the suit 
debts were discharged under section 10 (2) of the Act. The petition was finally 
withdrawn on 11th June, 1940, as no agreement was possible between the debtor 
and the creditors who had filed statements as required by section 10 (1) and whose 
debts were consequently not discharged. Nothing however turns on this later 
withdraw, the question for consideration being as to the effect of the order passed 
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on 18th April, 1940. Sub-section (2) of section 10 as it stood before it was amended 
by Madras Act IK of 1943 was as follows : 

“Subject to the provisions of sub-section (3) every debt of which a statement is not submitted 

to the Board in compliance with the provisions of sub-section (1) shall be deemed for all purposes 
and all occasions to have been duly ducharsed.! 
Sub-section (3) which it is unnecessary to set out provides that a creditor may apply 
to the Board or a Civil Court in certain circumstances for the revival of the debt 
discharged under sub-section (2). It may be stated in passing that the plaintiff 
Nidhi did, as a matter of fact, apply for a revival of the suit debts to the Court 
below in O. P. No. 39 of 1943. The lower Court dismissed the petition and the 
order of dismissal is not challenged before us. 


The plain effect of section 10 (2) consequent upon the admitted failure of the 

een to file the required statement would seem to be to discharge the debt so 

as the applicant or those represented by him are concerned. But this is sought 

to be denied by the respondent by two lines of arguments. The first is that section 

10 (2) was amended by Madras Act IX of 1943 with retrospective effect. By 

Madras Act IX of 1943 the following sub-section was substituted for the original 
sub-section (2) of section 10: 

“ (2) Ifno statement is submitted by a creditor in compliance with the provisions of sub-section (a) 

in respect of debts owed to him by the debtor, then, subject to the provisions of sub-section (3) (a 

in the case of any debt included in the particulars furnished 7 the debtor under sub-section (1) of 

0 


section 6 or sub-section (g) of section 8, the creditor shall not be entitled, in any proceeding before 
a Board or Civil Court or any other occasion, to dispute the accuracy of the said particulars in 


regard to suit debt ; 
l (b) every other debt shall be deemed for all purposes and on all occasions to have been duly 


The amendment of section 10 (2) and the differentiation between the debts dealt 
with in clause (a) and those dealt with in clause (b) of the new sub-section (2) are 
traceable to and were suggested by two decisions, Veeraraghava Rao v. Debt Conciliation 
Board, Bezwada+ and Siddhappa Chettiar In rel, It was observed in the former 
“that it is difficult to see why a Debt Conciliation Board should be given a power 
to cancel a debt which the debtor himself admits to be due simply because the creditor 
has not filed a statement confirming the particulars set out in the debtor’s application” 
and that “ while one can well understand that when a creditor fails to file a statement 
under section 10 (1) he should be precluded from disputing the debtor’s figures 
there can be no justification for depriving him of what the debtor has acknowledged 
to be due to him.” In the later decision it was pointed out that when notice of a 
petition by a debtor for conciliation of his debts is issued to a creditor under sec- 
tion 10 (1) of the Madras Debt Conciliation Act the duty devolves upon such creditor 
of submitting a statement of all debts owing to him by the debtor, that such a 
statement is not to be limited to the debts given by the debtor himself in his appli- 
cation and that the effect of section 10 (2) is that any debt not included in the 
creditor’s statement is for all purposes deemed to have been discharged whether 
it is mentioned in the debtor’s application or not. 


That the amendment of section 10 (2) by Madras Act IK of 1943 is not retros- 
pective seems to us to admit of little doubt. Section 5 of the Amending Act which 
is described as a transitional provision was relied upon on behalf of the respondent 
as indicating that the amendment of section 10 (2) is retrospective. It runs as 
follows : 

“ Any debt deemed to have been duly discharged before the commencement of this Act under 
sub-section (2) of section 10 of the said Act shall, for the purpose of applying the said Act as amended 
this Act to such debt, be deemed to have been duly discharged under tlause (b) of sub-section (a) 

of section 10 of the said Act as amended by this Act.” 


In our opinion not only does section 5 not make the amendment of section 10 (2) 
retrospective, but seems on the other hand to have been enacted for the purpose 
of refuting a possible argument that the amendment of section 10 (2) by way of 
a aana amangan ana AAN AN NAUN AAN Gas a, 
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substitution is retrospective. Because of the differentiation newly introduced 
between debts coming under clause (a) and those coming under clause (b) of the 
substituted sub-section (2) of section 10, it was apparently thought desirable that 
it should be expressly provided as has been done by section 5 of the amending Act 
that debts which must be deemed to have been discharged by the operation of 
section 10 (2) before amendment must be deemed to have been discharged under 
clause (b) of the new sub-section (2). This appears to us to be the obvious result 
of section 5 of the amending Act. That section could perhaps have been expressed 
in simpler language, but its meaning however is sufficiently clear and we have 
therefore no hesitation in holding that the amendment in 1943 of section 10 (2) 
has no retrospective effect and that the debts which must be deemed to have been 
discharged before the commencement of the amending Act cannot be revived by 
reason of the amendment. 


The second argument on behalf of the respondent is that the debts covered 
by the mortgages were in fact for family necessity, that the other members of the 
family were themselves debtors as much as Natesa Chetty, that their liability is 
not derivative, that the application which Natesa Chetty made under the Madras 
Debt Conciliation Act was one made on his own behalf and that the discharge 
by the operation of section 10 (2) of the Act can only have reference to his liability 
leaving the liability of the other members of the family unaffected. This argument 
found favour with the lower Court which relied principally upon the decision in 
Ramaswamt Sastrigal v. Subramania Aiyar’ and exonerated the first defendant’s share 
which as already stated it fixed at one-sixth. This fixation is obviously erroneous. 
Natesa Chetty had no sons on the date of the 1st mortgage and he and his brother 
Thangavelu Chetti were each entitled to a half share. By the time of the second 
mortgage the 2nd defendant alone was born and hence Natesa Chetti had a one- 
fourth share, the 2nd defendant a one-fourth share and Thangavelu Chetti a half 
share in the suit properties on the date of that mortgage. By the partition of 1933 
Natesa Chetty and the 2nd defendant became wholly entitled to most of the hypo- 
thecated properties while Thangavelu became wholly entitled to suit items 1 and 
2. It has been argued for the appellants that if the shares are worked out in the 
light of these facts the result would be materially different from that reached by 
the Jower Court. But it is unnecessary to pursue this aspect as we agree, so far 
as defendants 2 and 3 are concerned with the main point argued on their behalf, 
namely, that Natesa Chetti must be taken to have applied under the Madras Debt 
Conciliation Act, as the manager of the undivided family, which then consisted of 
himself and his son the 2nd defendant and that therefore the discharge will enure 
to the benefit of defendants 1 to 3, the grd defendant having, been born subsequent 
to the discharge. The learned Subordinate Judge seems to have overlooked one 
material aspect of the case in Ramaswami Sastrigal v. Subramania Aiyar}, There 
the manager of the joint family who was also the father evidently became divided 
from his sons who were the other members of the family after the debt was created 
but before the application under the Debt Conciliation Act was made and there 
was therefore no possibility of the application being made on behalf of the family 
which had by that time ceased to exist. Where however the applicant is the manager 
of a joint Hindu family the question becomes material whether the appli- 
cation was or was not made on behalf of*the family and not merely in his individual 
capacity. Itis true that in both the suit mortgages all the members of the family 
then in existence joined as executants and Natesa Chetti cannot therefore be 
said to have executed those mortgages in his capacity as manager. But this how- 
ever does not prevent his a plying to the Debt Conciliation Board in his. capacity 
as manager of the joint family then in existence. When we put it to Mr. Desikan, 
counsel for the respondent whether there was any legal impediment in the way of 
Natesa Chetti applying as manager of his then joint family for conciliation of these 
debts by reason of the fact that ae other members of the family figured as debtors 
eo nomine in the suit mortgages he rightly conceded that there was no such impediment. 
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The question then remains whether Natesa Chetti did make the application 
as manager of the joint family consisting of himself and his minor son the 2nd 
defendant. ‘There is a passing observation of the learned Subordinate Judge that 
there is no evidence that Natesa Chetti applied as manager. It is not however 
possible to suggest that Natesa Chetti desired that his own liability under the suit 
mortgages should be the subject of conciliation and that his sons’ liability should 
be left unaffected. There is no reason to think that Natesa Chetti failed to dis- 
charge his duty to the second defendant and did not seek for the latter the benefit 
of the procedure laid down in the Madras Debt Conciliation’ Act which he was 
caly seeking for himself. In our opinion there is every probability that the 
application was made by Natesa Chetti as the manager of his family. No doubt 
he did not describe himself as manager but it is well settled law that a manager 
of a joint Hindu family need not describe himself or be described as such in a 
plaint filed or a decree obtained by him and there is no reason to refuse to apply 
the same rule to the petition filed by the 1st defendant or the order passed in his 
favour. We have therefore come to the conclusion, differing from the lower Court, 
that the properties held by defendants 1 to 3 are discharged from the mortgage 
liability by reason of section 10 (2) of the Madras Debt Conciliation Act, though 
we agree with it that the mortgages were executed for family necessity, its finding 
in this regard not having been challenged by the appellant’s counsel. 


The case of the 7th defendant however stands on a different footing. The 
ist defendant and Thangavelu Chetti the predecessor in title of the 7th defendant 
having become divided in 1933, the 1st defendant could not in 1939 possibly 
represent his separated brother or his successor in interest. The benefit of the order 
of discharge passed under section 10 (2) on the 1st defendant’s petition cannot 
therefore be had by the 7th defendant. But it is argued on his behalf that the 
7th defendant’s portion of the hypotheca also is discharged from liability. It 
is claimed that this is the effect of section 10 (2) of the Madras Debt Conciliation 
Act relying principally upon its language that “the debt shall be deemed for all 
purposes and all occasions to have been duly discharged.” The suggestion is that 
the debt is thus cancelled in toto no matter who may be bound by it. It seems 
to us difficult to conceive of a debt in the abstract as something having an existence 
apart from the debtor. In its ordinary connotation a debt is a known or ascer- 
tainable liability of one named person to another. Further the argument overlooks 
the language of sub-section (1) which refers to a settlement between the debtor 
who applies and his creditor, which prescribes notice to every creditor of the debtor 
to submit a statement of debts owed to such creditor by the debtor and which in 
our opinion indicates kag sede! that persons who are not parties to or represented 
by the parties to a proceeding under section 10 can neither be bound nor benefited 
by it. 

It has next been argued on behalf of the 7th defendant that he can share in 
the benefit of the discharge obtained by defendants 1 to 3 on the analogy of the 
decisions in Marina Ammayi v. Mirza Bakhar Beg Saheb1, Arunachalam 
Pillai v. Sestharama Naidu*, Satyanarayanamurtht v. Sathiraju®, Nachiappa Chettiar 
v. Ramachandra Reddiar* and Subramanian Chettiar v. Ramachandra Reddiar®, given 
under Madras Act IV of 1938. It was held in those cases that where a mortgagor 
is an agriculturist and there is by the application of Madras Act IV of 1938 a reduc- 
tion or discharge of his liability, a non-agriculturist purchaser from him of a por- 
tion of the hypthotheca cannot be refused the benefit which incidentally accrues 
to his land from such discharge or reduction provided in the latter case that the 
reduced amount is paid by the mortgagor. We do not see any analogy between 
those cases and the case before us in which the 7th defendant is not claiming through 
the defendants whose debt is discharged but through their co-mortgagor and in 
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our opinion the principle underlying those decisions has no application here. Under 
section 44 of the Indian Contract Act a release of one joint promisor does not dis- 
charge the other joint promisor or joint promisors and if as we consider the object 
of the proceedings under the Madras Debt Conciliation Act is only to benefit the 
applicant or those whom he represents and can in law represent, there is no reason 
or principle for holding that a statutory discharge obtained by a mortgagor under 
section 10 (2) of that Act would also discharge his co-mortgagor. 


As to the amount chargeable upon items 1 and 2, the benefit of Madras Act 
IV of 1938 has next been claimed on behalf of the 7th defendant. There is no posi- 
tive evidence that the 7th defendant is an agriculturist but in view of the curious 
way in which this matter has been dealt with in the pleadings and having regard 
particularly to the frame of issue (2) we think thatthe agriculturist status of the 
several defendants who claimed the benefit of the Act was conceded and that 
the plaintiff Nidhi claimed exemption only under section 10 (2) (iii) which claim 
has not been supported before us. It is admitted that Rs. 510 was paid towards 
the principal of Ex. P-1 and Rs. 560 towards the principal of Ex. P-2 and that some 
al payments were made from time to time towards the interest on the mort- 
Bag 


On this basis therefore the plaintiff is entitled to a mortgage decree against 
the 7th defendant and items 1 and 2 for Rs. 1,930 being the balance of the princi- 
pal amount due under the mortgages together with interest thereon at 6 1/4th 
per cent. per annum from Ist October, 1937, till the date fixed for redemption 
which is three months from now and gestae oa interest on the aggregate amount 
at 6 per cent. The plaintiff and the 7th defendant will pay and receive through- 
out costs proportionate to their failure and success. The appeal of defendants 1, 
2 and 3 is allowed with costs throughout. For purposes of calculation of costs 
defendants 1, 2 and 3 will be treated as entitled to 2/3 of the total costs. 


K.S. Appeal allowed. 


[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Fort William in Bengal.) 


PRESENT :—LORD THANKERTON, Lorp UTHWATT, Sm MADHAVAN NAIR AND 
SIR JoHN BEAUMONT. 


The Commissioner of Income-tax, Bengal .. Appellant* 
D. < 
Messrs. Chowringhee Properties, Limited .. Respondent. 


Income-tax Act (XT of 1922 as amended), Section 9 (1) (i0)—Tax on income from buildings of a company 
—Issue of bearer debentures entitled to a charge on the buildings for payment of principal and interest—Such 
debentures deposited with a Bank by the company as security for monies due on overdraft—Interest pay- 
able on them—If deductible—Position of Bank holding debentures as cover. 


On the question whether a company on an assessment under the Income-tax Act to tax on its 
income from buildings was entitled to an allowance under head (io) of section g (1) of the Act in 
respect of interest payable but not paid, under certain bearer debentures entitled to a charge on the 
buildings of the company which were deposited with a Bank as security for the monies for the time 
being owing by it to the Bank on overdraft, 


Held, in view of the nature and effect of the transaction between the Company and the Bank; 
i.e., the debentures in the hands of the Bank being charged with the monies owing on overdraft, 
although the interest payable under the debentures is undoubtedly interest secured by the mortgage 
contained in the debentures that interest is accurately described as interest rcuenable by the Bank 
as being part of charged property belonging to the company and by virtue of the charge. so receivable 
as the company’s mandatory to apply it in a particular way. Interest payable to such a mandatory 
is clearly not deductible. ‘The interest belongs to the company subject to the charge and to the mandate 
inherent in the transaction. 





1. 1944 I.T.R. 434 : A.I.R. 1945 Cal, 5g. 
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The position of Banks holding debentures as cover is well settled. By virtue of the charge upon 
the debentures to secure the overdraft, the Bank may, subject to any express or implied terms regulatin 
that charge, realise the debentures by sale or may sue for and recover principal and interest an 
otherwise enforce the debentures. But whatever is thereby received becomes part of the property 
charged to secure the overdraft and is not receivable or held by the Bank otherwise than for that 
purpose. 


Dectsion of the High Court reversed. 

Millard Tucker, K.C. and Megaw for Appellant. 
Page, K.C. and Ramsay for Respondent. 
Their Lordships’ Judgment was delivered by 


Lorp Utuwatr.—This is an appeal by the Commissioner of Income-tax, 
Bengal, from a judgment and decree of the High Court of Judicature at Bengal? 
the matter coming before the High Court on a reference under section 66 (1) of 


the Indian Income-tax Act, 1922 (as amended) made by the Income-tax Appellate 
Tribunal, Calcutta Bench. 


The question at issue is whether it was rightly decided by the High Court 
that the respondent Company on an assessment under that Act to tax on its income 
from buildings was entitled to an allowance in respect of interest payable under 
certain debentures issued by it to the Allahabad Bank. The facts are simple, 
the relevant statutory provision is free from ambiguity, and the point is short. 
Exceptionally the nut is not scattered on emerging from its shell. 


Prior to the tax year 1937/1938 the Company deposited with the Bank certain 
of its bearer debentures (forming part of a large series) as security for the moneys 
for the time being owing by it to the Bank on overdraft. The debentures contained 
the common form of agreement to pay to the bearer the principal and, on stated 
dates, the interest. The debentures were entitled to the beneh of a Trust Deed 
under which properties of the Company, including the buildings mentioned, stood 
as security for the payment of the principal and interest of the debentures. 


The Indian Income-tax Act [section 9 (1)] provides that tax shall be payable 
in respect of the annual value of property consisting of buildings subject to certain 


allowances. The allowance to be considered is contained in head (iv) of section g (1) 
and is as follows: 


“ Where the property is subject to a mortgage or other capital charge, the amount of any interest 
on such mortgage or charge.” 


In the relevant year 1938/1939 the company, while paying intercst on its 
overdraft, paid no interest on the debentures held by the Bank. The Company’s 
claim is that the interest on the debentures is deductible. Its contention was as 
follows. ‘The buildings were under the debentures mortgaged to secure a capital 
charge (i.¢., the debenture debt): the sum sought to be deducted was therefore 
interest on a mortgage : and in light of Behari Lall Mullick®, interest payablc, though 
not paid, was interest within the meaning of the quoted provision. The result 
was obvious. This contention failed before the Income-tax Officer but found 
favour with the Appellate Assistant Commissioner, the Income-tax Appellate 
Tribunal, Calcutta Bench, and the High Court. The contention of the appellant 
the Commissioner of Income-tax is just as simple. The debentures were and 
remained, subject to the charge, an asset of the Company. ‘That asset consisted 
of a bundle of rights against the Company in the hands of the Bank. The right 


to receive interest is one of those rights. One does not owe or pay interest to one’s 
self. 


In their Lordships’ view the solution to the question at issue depends on a 
proper appreciation of the nature and effect of the transaction between the Company 
and the Bank. That transaction is completely stated by saying that the debentures 
in the hands of the Bank are charged with the monies owing on overdraft. The 
debts for principal and interest which are created as secured debts by the issue 
Se ee ee 
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of the debentures to the Bank, are in this transaction treated as property of the 
Company vested in the Bank which the Company is at liberty to charge and in fact 
does charge. It is elementary that while the Company can charge its own property, 
it cannot charge the Bank’s property. The debt for interest payable thus forms 

art of the Company’s property. It is a segregated asset of the Company in the 

ands of the Bank. It follows that the interest when paid becomes part of the 
property charged. When received it is applicable by the Bank only for the purpose 
of being applied in reduction of the overdraft. Until so applied, the only course 
open to the Bank is to carry it to the credit of the Company in some other account. 
It is not the Bank’s free ea The right to demand payment of the debenture 
interest indeed can be exercised by the Bank to the extent necessary for reduction 
or extinction of the overdraft but otherwise that right is not available to the Bank, 
and if nothing is owing on overdraft, no payment of interest can be required. 


The result is that although the interest payable under the debentures is un- 
doubtedly interest secured by the mortgage contained in the debentures, that 
interest is accurately described as interest receivable by the Bank as being part 
of charged property belonging to the Company and, by virtue of the charge, so 
receivable as the Company’s mandatory to apply it in a particular way. Interest 
payable to such a mandatory is clearly not deductible. Interest received or receiv- 
able from the Company under its debentures charged to the Bank in truth stands 
from the Bank’s point of view in no different position from interest received or 
receivable by it from debentures of an outside concern lodged by the Company 
as security. The interest belongs to the Company subject to the charge and to 
the mandate inherent in the transaction. 


Their Lordships would add that the views which they have stated for their 
conclusion throw no doubt upon the position of Banks holding debentures as cover. 
That position is well settled. By virtue of the charge upon the debentures to secure 
the overdraft, the Bank may, subject to any express or implied terms regulatin 
that charge, realise the debentures by sale. The debentures in this respect stan 
in no different position from any other chose in action lodged as security with the 
Bank. The nature of the property held as security gives the Bank other rights 
against the Company. Subject again to the terms of the bargain regulating the 
charge to secure the overdraft, the Bank may sue for and recover principal and 
interest and otherwise enforce the debentures. But whatever is thereby received 
becomes part of the property charged to secure the overdraft and is not receivable 
or held by the Bank otherwise than for that purpose (cf. Regents Canal Ironworks Co.") 


Their Lordships will therefore humbly advise His Majesty that this appeal 
should be allowed and that the second question referred to the High Court should 
be answered in the negative, the order of the High Court being varied accordingly, 


The respondents will pay the costs of this appeal and of the proceedings in 
the High Court. 


Solicitor for Appellant: Solicitor, India Office. 


Solicitors for Respondent: Gues and Hunter. 
H.J.U./V.S. Appeal allowed. 





1. (1876) 3 Ch, D, 43- 


11). GOPALAKRISHNAYYA GARU 0. PROVINCE OF MADRAS (P.C.). 63 


[PRIVY COUNCIL. ] 
(On appeal from the High Court of Judicature at Madras). 


' PRESENT :—Lorp THANKERTON, Lorp pu Parco, Sm Mapuavan Nar 
AND Sm JOHN BEAUMONT. 


Adusumilli Gopalakrishnayya Garu .. Appellani* 


2. 
The Province of Madras .. Respondent. 


Madras Irrigation Cess Act (VIT of 1865 as amanded in 1940 and 1945), section 1—Liabilily to water- 
cess——amindar entitled to irrigation free of water-cess for his wet lands—Change over from paddy to sugarcane 
cultivation— Water required in both seasons— Taking of water from different source—Right to claim free supply 
of water, irrdspuctive of the nature of the crops—Pleadings—Necessity to pisa al! material facts. 

The plaintiff owned certain lands in Vuyyur forming part of the Nuzvid Zamindari, an estate 
settled in 1802, at the time of the Permanent Settlement under Madras Regulation 25 of 1802. The 
suit concerned an area of about 177 acres which had long been under wet cultivation. Prior to 1855, 
the necessary water came from a tank on the plaintiff’s lands. Though there was no evidence to show 
from what source this tank was supplied, it was certain that the plaintiff’s predecessors in title paid 
nothing to Government as a separate charge for the water which they used. In 1855, a new system 
of irrigation was introduced by the Government which resulted in the drying up of that tank and 
the Government therefore agreed to supply water free of charge for the irrigation of such of the lands 
of the plaintiff’s predecessors as were under wet cultivation at that date, which included the 177 
acres now in suit. Under the new irrigation system, there was only a seasonal supply of water 
for a single crop, which was enough f r the needs of the cultivator of paddy. From 1855 to 1995, 
the plaintiff’s predecessors and the plaintiff relied on this system for the irrigation of their wet 
lands and they neither complained that it was inadequate to their needs nor aked for any further 
supply. When the Madras Irrigation Cess Act became law, it was declared hy the Government in 
1876 that “ the extent claimed by the Zamindar as usual wet be excepted from water-cess” and the 
Zamindar continued to take the normal supply of water and paid no water-cess till 1934. In that year, 
he used the 177 acres for the cultivation of sugarcane. As sugarcane requires water in both seasons 
and as the new irrigation system yielded no water from January to May, the Zamindar asked for 
and abtained permission to take water from another source. On the Board of Revenue demanding 
payment of water-cess in respect of this new supply, the Zamindar paid it under protest and sued to 
recover it on the ground that he was “ entitled to get free supply of water for wet crops raised” on 
the 177 acres “ irrespective of the nature of the crops”’ and that he had been illegally charged. 

Held, if the “ engagement” relied on is the agreement or undertaking of 1855. it was plainly 
an engagement which only bound the Government to supply water from the new irrigation system 
which as must bave been well known to the Zamindar of that dare, was incapable of supplying it 
from February to June. If the declaration of 1876 is to be regarded as the “ engagement.” this 
in terms allowed “ irrigation for one crop free of water rate” and the history of the case makes it 
clear that the one crop was a crop which required water only between June and December or January. 
Nor could the Zamindar derive anv assistance, in the special circumstances of the case, from the 
sanad granted at the permanent settlement or from any engagement which must be assumed to have 
been entered into then. It follows that the charge made for water from the new source was a proper 
charge. 

The rule that material facts should be pleaded is no mere technicalitv and an omission to observe 
it deprives pleadings of most of their value and may increase the difficulty of the Court's task of 
ascertaining the rights of the parties. 


Cunliffe, K.C., Subba Rao and R. Parikh for Appellant. 

Millard Tucker, K.C. and Khambatia, K.C., for Respondent. 

Their Lordships’ Judgment was delivered by 

Lorp DU Parcg.—It will be convenient to set out at once the facts relevant 
to this appeal, and to begin with a statement taken from the appellant’s case, the 
accuracy of which was admitted by the learned counsel for the respondent. 

“ The appellant is a Zamindar owning certain lands in Vuyyur. The Vuyyur 
lands form part of the Nuzvid Zamindari. In 1802, at the permanent settlement, 
the Government issued a sanad permanently settling the Nuzvid estate under 
Madras Regulation 25 of 1802. The sanad is in the common form and is referred 
to by the Board in Raja Venkata Narsimha Appa Rao v. Court of Wards’, and Venkata 
Narasimha Abpa Row v. Farthasarathi Appa Row?. By the permanent settlement the 
British Government fixed their demand of jamma or peshkash from the Zamindars 
for ever and recognised their proprietary rights in their lands.” 


* P, C. Appeal No. 35 of 1945. 23rd April, 1947. 
t. (1879) L.R. 71 A. 38 at pp. 46 and 47; 2. (1913) 26 M.L.J. 411: L.R. 41 LA, 51 at 
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A considerable part of the appellant’s estate has long been under wet culti- 
vation, the present suit being concerned with an area of something over 177 acres 
which is so cultivated. Before the year 1855 the necessary water came from a tank 
on the appellant’s land, which was known as Vaddicheruvu. There is no evidence 
to show from what source this tank was supplied. It is certain, however, that 
the appellant’s predecessors in title paid nothing to the Government, as a separate 
charge for the water which they used. If that water came from a Government 
source, it was no doubt paid for in the sense that the jamma payable by the Zamindar 
must be taken to have included a payment for the right to use the water, which was 
a right appurtenant to the land. 


In 1855, the Government introduced a new system of irrigation in the district 
which is st'll in operation. It was described as the Kistna River anicut scheme. 
Its effects may be assumed to have been generally beneficial, but it resulted in the 
drying up of the Vaddicheruvu. Whatever were the rights of the Zamindar down 
to that date, he then plainly suffered loss through the Government’s action, and 
Government therefore agreed to supply water free of charge for the irrigation of 
such of his lands as were under wet cultivation at that date. These were in extent 
about 816 acres in all, and included the 177 acres which are the subject of the 
present dispute. 


At this point it îs important to observe that the Kistna anicut system, on which 
the Zamindar now began to draw, is capable of supplying water only for a single 
crop. Its channels are closed in February and opened again at the end of May 
or beginning of June. Water is thus available only for what is called the first crop 
season. This seasonal supply satisfactorily meets the needs of the cultivator of 
paddy, a crop for which water is required from June till about December or January. 
For about 80 years, from 1855 until 1935, the Zamindars relied on the Kistna system 
for the irrigation of their wet lands. They neither complained that it was inade- 
quate to their needs nor asked for any further supply. 


In 1865 the Madras Irrigation Cess Act became law. The material words 
of section 1 of this Act (as it stands since the passing of the Madras Irrigation Cess 
(Amendment) Acts of 1940 and 1945) are as follows : 

“ Whenever water is supplied or used for purposes of irrigation from any river, stream, channel, 
tank or work belonging to, or constructed by or on behalf of, the Crown. .... it shall be lawful 
for the Provincial Government before the end of the revenue year succeeding that in which the irri- 
gation takes place to levy at pleasure a separate fee for such water (hereinafter referred to as the 
water-cess) : 

Provided that where a Zamindar ..... is by virtue of engagements with the Crown entitled 
to irrigation free of separate charge, no water-cess under this Act shall be imposed for water supplied 
to the extent of this right and no more: 


Provided further that a Zamindar ... . shall be liable to pay the water-cess under this Act 
except to the extent to which he is entitled to irrigation free of separate charge under the first proviso.” 

The question then arose whether the Zamindar of the day was liable to pay 
water-cess or was “ by virtue of engagements with the Crown entitled to irrigation 
free of separate charge.” In the result the Board of Revenue on the 22nd April, 
1876, resolved to approve a recommendation by the Collector, “ that the extent 
claimed by the Zamindar as usual wet, viz., 768 acres, be excepted from water-cess.”” 
The decision of the Board was duly communicated to the Zamindar. The Collector 
had pointed out to the Board that, although the Board’s records showed that in 1856 
the wet lands on the estate were in extent 816 acres, the claim was in respect of 
768 acres only. 


Thereafter the Zamindar continued to take the normal supply of water and 
paid no water-cess. The particular source from which the Board arranged to 
supply the water was the Ryves Canal, which, in common with the rest of the 
anicut, yields no water from January to May. 

All went well till the year 1934. In that year the appellant, the present 
Zamindar, used the 177 acre$ previously mentioned for the cultivation of sugar- 
cane. Sugarcane is a crop which requires water in both seasons, and for the first 
time a request was made for a supply of water in the early months of the. year. 
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On the 24th January, 1935, the appellant presented a petition to an officer of 
the Board in which he said, “ Sugar-cane has to be raised in our lands situate under 
the Sayapuram channel in Vuyyur village. The water of the Ryves canal cannot 
overflow and irrigate the said lands,” and asked permission to take water from 
another source, the Chandrayya channel. This was granted, but the Board of 
Revenue thereupon demanded payment of water-cess to the amount of Rs.1,230-11-9. 
The appellant paid the amount under protest, and began the present suit. 


By his Plaint the appellant alleged that he was “ entitled to get free su ply 
of water for wet crops raised ” on the 177 acres “ irrespective of the nature of the 
crops,” and claimed to recover the amount which, he said, had been illegally charged. 
It is unfortunate that the facts on which the appellant relied as the foundation of 
his right were not set out in the Plaint. The Plaint does not refer in terms to the 
permanent settlement, or to the 1855 agreement, or to the Board's resolution of 
1876. Their Lordships think it desirable to point out that the rule that material 
facts should be pleaded is no mere technicality, and that an omission to observe it 
deprives pleadings of most of their value and may increase the difficulty of the 
Court’s task of ascertaining the rights of the parties. The omission in the Plaint 
in the present case has had the result of leaving the precise ground of the nght 
claimed in some obscurity. 

The Plaint made two allegations of fact as to the appellant’s requirements 
in 1934. The first was that the variety of sugarcane which he cultivated did not 
require as much water as an ordinary paddy crop would require, and it was proved 
at the trial, and is now conceded, that the sugarcane crop would certainly not 
require more water, in total annual amount, than would have been needed for a 
paddy crop. This is, however, subject to the qualification that the appellant 
would have required water for a paddy crop only during the season when water 
is plentiful, whereas he required it for his sugarcane crop throughout both seasons, 
The second allegation, which was that during 1934-35 no water was supplied for 
the sugarcane crop in the second crop season, was denied in the respondent’s written 
statement and was disproved. 


The facts were carefully investigated by the District Munsiff, who arrived 
at the conclusion that the appellant was entitled to recover the sum claimed, mainly 
on the ground that the quantity of water in fact used was less than would have been 
required for a single paddy crop. The learned Munsiff also considered the question 
whether sugarcane, and other crops demanding the same supply of water as sugar- 
cane, had been grown on the land before 1855. He referred to some evidence, 
which was certainly scanty and unsatisfactory, to the effect that such crops had 
been grown before the introduction of the anicut system, and went so far as to 
say that he did not “ see anything impossible or improbable in the Vaddicheruvu 
having been able to supply the water necessary for the cultivation of these crops.” 


There was an appeal to the Court of the District Judge, who affirmed the 
decision of the Munsiff, but on a further appeal to the High Court, the matter 
was remitted to the District Court for clearer findings on two of the issues framed. 
Counsel for the appellant at their Lordships’ Board complained of this order, but 
in their Lordships’ opinion it was a proper exercise of the powers of the High Court. 
It resulted in a further hearing before a different District Judge, who found on the 
issues submitted to him, (1) that the appellant was entitled to free irrigation only 
in respect of one crop season, and (2) that the respondent was accordingly entitled 
to levy water-cess for the period from January to May during which the appellant 
used the Government water. The learned Judge found that it was not proved 
“that sugarcane crop or a crop extending over a whole year was being raised 
on the ayacut of Vaddicheruvu,” that is to say, during any period prior to 1855, 
when the anicut put an end to the useful life of the Vaddicheruvu. He added that, 
assuming that such crops were being cultivated before 1855, the extent of free 

_irrigation conferred by the Government clearly appeared from the resolution of 
1876 and was confined to a single crop. 

The matter was then considered on appeal in the light of these findings, by a 

single Judge of the High Court of Madras, Mr. Justice Kunhi Raman. The 
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findings of the District Judge were accepted, and the appeal was dismissed. The 
ap to His Majesty in Council has been brought by special leave. 

In their Lordships’ opinion the decision of the High Court was correct. If 
the “ engagement ” relied on is the agreement or undertaking of 1855, it was plainly 
an engagement which only bound the Government to supply water from the Kistna 
anicut system which, as must have been well known to the Zamindar of that date, 
was incapable of supplying it from February to June. If the resolution of 1876 
is to be regarded as the “ engagement,” this in terms allowed “ irrigation for one 
crop free of water rate,” and the history of the case makes it clear that the one 
crop was a crop which required water only between June and December or January. 
At the hearing before their Lordships counsel for the appellant preferred to rely 
on an engagement which he assumed to have been entered into at the permanent 
settlement. Their Lordships will certainly say nothing which might be taken to 
weaken or impair those rights which were conferred on the Zamindars by sanads 
granted at the permanent settlement, which has been described as their charter, 
but, in the special circumstances of the present case, they are satisfied that the 
appellant cannot successfully maintain his claim. Much reliance was placed on 
decisions of this Board, notably on that in what is commonly known as the Urlam 
case, Kandukurt Balasurya Row v. Secretary of State for Indiat. In that case Lord 
Parker of Waddington, delivering the judgment of the Board, said (at p. 173) :—: 

“ It is enough, in their Lordships’ opinion, that the person relying on the ghia shall show 
an engagement between the Government and himself or his predecessors in title by virtue of which 


he is, in fact, entitled to water for irrigation (1) from the source from which he is actually irrigating 
his lands ; (2) to the amount of water actually used for such irrigation ; and (3) without being subject 
to a ‘ separate charge ° for such irrigation.” 

In order to justify his reliance on the permanent settlement as the source of 
his rights, the appellant argues that, at its date, he was granted a right to use the 
water then flowing upon his land from sources controlled by the Government and 
filling the Vaddicheruvu, and he says further that the total quantity of water which 
he requires annually for his sugarcane crop does not exceed the quantity which 
was then annually available. When this argument is examined, the first difficulty 
which presents itself is that nothing has been proved as to the sources from which 
the Vaddicheruvu was fed. Even if their Lordships were prepared to assume that 
those sources were owned by the Government and that there was thus included 
in the sanad an engagement to allow the appellant’s predecessor in title to use a 
supply of water equivalent in amount to that hitherto enjoyed, the question would 
remain whether the Zamindars have not agreed to accept, in satisfaction of that 
engagement, the supply which they have received without complaint, for so long 
a period of time, from the Ryves canal, which is part of the anicut system. In 
1855, the appellant’s predecessor in title appears to have been content with the 
arrangement which was then made, and for 80 years no question was raised as to 
the adequacy of the supply. It has not been established that the Vaddicheruvu 
provided water for a longer period of the year, or more abundantly, than the 
anicut system, and the more probable inference from the facts proved is that it did 
not. In these circumstances it was natural enough that the Zamindar should 
accept an assured supply from the Ryves canal in substitution for such right to 
irrigation as he may previously have had, and the history of the case seems to their 
Lordships to indicate that he did so. In their Lordships’ opinion, therefore, the 
appellant can derive no assistance, in the special circumstances of this case, from 
the sanad granted at the permanent settlement. It follows that the charge made 
for water supplied from sources other than the Ryves canal in the year 1934-35 
was a proper charge. 

For these reasons their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The appellant must pay the respondent’s costs of 
the appeal. 

Solicitors for Appellant : Chapman- Walkers. 

Solicitor for Respondent : Solicitor, India Office. 

H.J.U./V.S. — Appeal dismissed. 


1, (1917)33 M.L.J. 144 : L,R. 44 1A, 166 : I.L.R, 40 Mad. 886 (P.G). 
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[PRIVY COUNCIL.] 
(Consolidated Appeals from the High Court of Judicature at Patna.) 


PRESENT :—LoRD THANKERTON, LORD UTHWATT AND SIR MapHAvan NAR. 


Bhagwat Ram and another .. Appellanis* 
v. 
Ramji Ram and others .. Respondents. 


Hindu Law—Partition—After-born son—Right to re-open and claim re-distribution of the shares allotted: 


The law is well settled that a son begotten as well as born after the partition, where a share has 
been allotted to the father, is not entitled to have the partition re-opened and to claim a re-distribution 
of the shares. He is only entitled to succeed to his father’s share and to his separate or self-acquired 
property to the exclusion of the divided sons. The fact that the partition has not been completed 

y the actual division of the estate by metes and bounds prior to the birth of such after-born son 
cannot affect the quantum of share to which the other members had already become entitled ; in 
so far as their rights are concerned, partition had already taken place and their shares cannot be 
diminished by the subsequent birth of the after-born son. 


C. S. Rewcastle, K.G. and Pullan for Bhagwat Ram and another. 
Cunliffe, K.C. and Khambatia, K.C., for Ramji Ram. 

Dingle Foot for Sri Newas Ram. 

Their Lordships’ Judgment was delivered by 


Smr MADHAVAN Nam.—These are consolidated appeals by the plaintiffs, 
defendant No. 2, and defendant No. 5, from a judgment and decree of the High 
Court of Patna dated 8th May, 1941, which varied a decree and judgment of the 
third Subordinate Judge of Patna dated roth April, 1937, decreeing the partition 
of the joint family property. 

The appeals arise out of a suit for partition instituted by plaintiff No. 1 (herein- 
after called the plaintiff), and his son, plaintiff No. 2, against defendant No. 1 (here- 
inafter called the defendant) and defendants 2 to 4, the other members of a joint 
Hindu family governed by the Mitakshara law. Defendant No. 3 was a minor 
at the time of the suit but became a major subsequently. Defendant No. 5 was 
born more than 3 years after the suit began, and was made a party to the suit. 


The following questions raised by the plaintiffs, defendant No. 2, and defendant 
No. 5, respectively, in their appeals, arise for determination before the Board :— 


1. Whether items 27, 28, 29, valuable articles pf jewellery, mentioned in the 
amended Schedule II of the plaint have been established to belong to the joint 
family. 

2. Whether the Courts below should have held that defendant No. 2 was 
entitled to arrears of maintenance. 


Whether it was open to defendant No. 5, born more than 3 years after 
the partition suit began, but before the actual division of the estate, to claim a separate 
share in the joint family estate as an “ after-born son,” t.e., in other words, whether 
the Courts below should have held that the plaintiff and defendants 1 to 5 were 
each entitled to 1-6 share in the property. 


Other questions raised in their appeals were abandoned by the appellants 
in the course of the hearing of the appeals. 


eee eee en neem a A a TAA AAN ANG AA Gn A ANAN ANANTA EL 


+ P, Ç. Appeal No. 25 of 1945- 28th April, 1947. 
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To appreciate the arguments, a few facts not disputed may be mentioned. 
The following genealogical table shows the relationship of the parties : 


Raja Ram 


Ramji Ram (Defendant No. 1) 










| 
Savitri Devi (second wife) (Defendant No. 4) 





| 
mangani Tani Sri Neni Ram Krishna Newas Ram Lakshmi Newas Ram 
(Plaintiff No. 1) (Defendant No. 2). (Defendant No. 9). (Defendant No.5). 
Tarkest/war Ram 
(Plaintiff No. 2). 


The defendant was the karta of the joint Hindu family composed of himself 
and the rest of the parties to the suit. The plaintiff and defendant No. 2 are his 
sons by his first wife deceased. Plaintiff No. 2 is the son of the plaintiff No. 1. 
Previous to this litigation there had been a family dispute between the defendant 
and his father Raja Ram, on one side, and a collateral, Saligram, on the other. 
This was settled by a compromise in 1912, on the terms, inter alia, that each arty 
should retain possession of the jewellery and ornaments which were in its exclusive 
possession at the time of the compromise, and that the remainder should be divided 
later. ‘That division took place in 1918, and the present plaintiff and the defendant 
came into possession of the items allotted to their share. l 


In 1918, the defendant married his second wife, defendant No. 4. The plaintiff 
was married in 1925. Soon after his marriage, ill feeling arose between the plaintiff 
and his father. In 1929, the defendant agreed to make a separate allowance to 
the plaintiff and his brother, defendant No. 2 and continued making the allowance 
till July, 1931, when he ceased payment to both the plaintiff and defendant No. 2. 
The plaintiff then made a demand for partition which was refused ; and then the 
suit out of which these appeals arise was instituted by the plaintiffs for partition 
of the joint family properties. The suit was instituted on 15th July, 1932. 


For the purpose of these appeals, it is not necessary to refer to the various 
contentions of the parties. The findings of the Courts below to which their Lord- 
ships will now call attention show with sufficient clearness the nature of those 
contentions. ‘Their Lordships will refer only to those findings which have been 


the subject of controversy before the Board, omitting the rest to which no exception 
has been taken before them. 


Along with the plaint, 12 classified Schedules of moveable properties were 
filed, of which Schedule I contained, amongst other items, items 1 and 5, valuable 
“puja ” articles. Item 1 is a dakshinavarat sankh, and item 5 is an “ eakmukhi 
rudraksha.” ‘The Subordinate Judge found that these articles were in the possession 
of the defendant. As he did not produce them, the Subordinate Judge directed 
“ that after the preliminary decree was passed the values of these articles for the 
purpose of making partition should be determined by the Court itself allowing 
the parties to produce further evidence which they may choose to adduce.” The 
High Court did not think it right to interfere with this direction. It may be 
stated here that as regards the method of determining the value of these articles 
not uced by the defendant, Mr. Rewcastle, the learned counsel appearing 
for the plaintiffs, argued that the Courts should have held that the maxim omnia 
praesumuntur contra spoliatorem applied, but after some discussion the learned counsel 


was satisfied that the direction given by the Courts was not wrong and so the 
objection was withdrawn. 


Schedule IT of the plaint contained a list of the jewellery which the plaintiff 
alleged belonged to the joint family. In the Schedule filed along with the plaint 
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there were 26 items. Eight further items were added by an amendment of the 
pam. on 2nd July, 1936. Items 27, 28, 29, described as Moti Ka Jausan, Nilam 
gani and bunch of pearls, worth 30,000 Rs., 18,000 Rs. and 4,000 Rs., res- 
ectively are the first three of these 8 items. Of these, the Subordinate Jud 
foina that item 27 was a family jewel liable to be partitioned and in the cust 
of the defendant, but he had not produced it. As regards items 28 and 29, he held 
that it was not proved that they were family jewels or that they were in the custody 
of the defendant. The High Court held that there was not satisfactory evidence 
to establish that any of the three items were family jewels or that they were in 


the possession of the defendant. i 


The Subordinate Judge disallowed the claim for arrears of maintenance made 
by defendant No. 2. The High Court accepted that finding. 


The Subordinate Judge further held that the birth of defendant No. 5 did not 
affect the shares to be allotted to the plaintiff and defendant No. 2. The High 
Court agreed with this view also. 


In the result the Subordinate Judge passed a preliminary decree for partition — 
in accordance with the directions contained in his judgment, awarding the plaintiffs 
a one-fifth share, defendant No. 2 a one-fifth share and defendants Nos. 1, 3, 4 and 5 
a three-twentieth share each, in the properties of the family. 


Against the preliminary decree, appeals were preferred to the High Court 
by the plaintiffs and defendants Nos. 2, 4, 5. In the appeal preferred by the 
plaintiffs, cross-objections were filed by defendants 1 and 3. 


The High Court varied the decree passed by the Subordinate Judge in certain 
respects. For the purpose of these appeals, the following variations may be men- 
tioned. The High Court varied the decree to the extent that (1) the item of property 
in dispute, namely, a Jausan of pearls (item 27) should not be included in the list 
of joint family properties, (2) that defendant No. 3 be allotted to a one-fifth 
share of the entire family properties. As he had attained majority during the 
. pendency of the appeal and claimed separation of his share, the High Court, though 

he had not preferred an appeal, allowed him a one-fifth share which he was entitled 
to in order to avoid unnecessary litigation. Mr. Rewcastle stated at the commence- 
ment that he would contend that this decision was wrong, but very properly aban- 
doned this argument. 


Turning now to the appeal preferred by the plaintifis, the only question which 
their Lordships have to consider is whether the finding of the High Court that 
none of the items 27, 28 and 29 belongs to the joint ily can be maintained. 
To prove that these items are the family jewels in the possession of the defendant, 
the plaintiff relies mainly upon entries in the account books L, (12), and Z,, and 
Z. L, (12) mentions all the three jewels, while Z,, and Z,, refer, according 
to the plaintiffs, to item 27. Both Courts have found L, (12) not genuine and 
unreliable ; while the High Court, differing from the trial Court, has held that 
Z,, and Z,,, in view of the defendant’s explanation, cannot be accepted as sup- 

rting the plaintiffs’ case. L, (12) is found in D, (Kacha rokar bahi), an account 
book for the years 1927-29. Comparing the position of miscellaneous entries 
such as these, in the various account books of the family, the learned Ju of 
the High Court state that L, (12) is at “an unusual place.” Their Lor hips 
have not had the advantage of examining these books, but they find that the con- 
clusion arrived at by the learned Judges is supported by the reasons given by them 
to which no valid exception has been taken. There are other grounds also for 
holding that the entry is not genuine. D, is one of the numerous books filed b 
the defendant on goth July, 1932, soon after the institution of the suit, but this 
entry was discovered only when the defendant was cross-examined on 29th A ril, 
1936. It is not known when the plaintiff or his lawyers discovered it. en 
the defendant’s attention was drawn to this entry he denied that this was in the 
“bahi” when it was produced in Court. The Subordinate Judge thought that some 
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unauthorised person must have interpolated it in the “bahi” while it was in the 
custody of the Court. The learned Judges of the High Court, while holding that 
the explanation is not unlikely, came to their final conclusion that the entry is not 
genuine on more cogent grounds. According to the evidence these valuable articles, 
used to be exposed to view year after year on the occasion of the “ diwali ” festival. 
It is extraordinary that the plaintiff and his witnesses, while remembering all the 
articles mentioned in the plaint, many of which are of insignificant value, should 
have forgotten to mention these valuable articles when the plaint was filed. As 
already stated, these articles were added to the Schedule II as items 27, 28, 29, 
by amending the plaint on and June, 1936. If these articles had existed, their 
Lordships agree with the High Court in thinking that they would have been included 
in the original second Schedule to the plaint. For this and the other reasons given 
by the Courts below their Lordships hold that L, (12) has not been proved to be 
genuine and reliable. 


Z,, and Z,, are two entries in defendant’s “pakka rokar bahi” for the year 
1912-13 (which the plaintiff says refers to item 27); These show that Rs. 10 and 
Rs. 15-3-0 were sent to the firm of Lala Genda Lal Banshidar for repairing a Jausan 
of pearls. The explanation of the defendant is that Genda Lal’s mother was a 
daughter of the defendant’s father’s sister, that she used to come and stay with him, 
and that these entries might relate to her Jausan of pearls sent for repairs. As 
already observed, it is inconceivable that the Jaintiff should have forgotten to 
mention this valuable article in Schedule II filed along with the plaint. The 
explanation given by the defendant about these two entries in his account book 
appears to be reasonable, espec'ally so having regard to the finding that L, (12), 
which mentions this item along with the other two items, has not been found 
to be genuine. As held by the High Court the evidence given by the plaintiff 
is not sufficient to prove that any of these three items belong to the joint family. 


In his appeal, the only relef pressed by defendant No. 2 relates to his claim 
for arrears of maintenance. In their Lordships’ view the Courts in India have 
not dealt with this question adequately. The High Court says that the remedy 
of a coparcener who is dissatisfied with the conduct of the karta of the family is 
by way of partition and not by way of claim for damages ; but the claim of defen- 
dant No. 2 in the present case for arrears of maintenance stands on a different footing 
and is distinguishable. It is not disputed that the defendants entered into an 
agreement with defendant No. 2 and his brother, the plaintiff, by which in 1929 
a separate allowance of Rs. 250 for each was agreed upon and their messing became 
separate from their father and his second wife. As a result of this arrangement, 
they left the family house. It is alleged that the payment went on for some time 
aa altogether ceased after July, 1931. The present suit was instituted on 15th 
July, 1932. This agreement is referred to in the judgments of both Courts in 
India. The claim for relief is based upon a distinct agreement and the failure 
on the part of the defendant to carry it out. In their Lordships’ view, defendant 
No. 2 is entitled to relief to the extent to which he will be able to prove his claim. 
Their Lordships would therefore direct that provision should be made for this 
item in the preliminary decree. 

Ground No. 4 relating to the expenses of his marriage, was given up by defen- 
dant No. 2, and Ground No. 5, relating to his liability to account for the value of 
the articles enumerated in Schedule 3 and for other articles, after being touched 
upon, was also abandoned. 


The only question in the appeal by the defendant No. 5 is whether he is entitled 
to get a share equal to that of persons in the same class as himself though he was 
born after the suit for partition. It is not disputed that he was begotten as well 
as born after the institution of the suit for partition. The institution of such a 
suit by a member of a joint Hindu family effects a severance of the joint status 
of the family. The plaintiff and defendant No. 2 had effected in this case the 
severance of their joint status in 1932; and from that date they became entitled 
each to one-fifth share of the joint family properties. If the claim of defendant 
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No. 5 is accepted, their shares will necessarily be reduced. The rights of a son 
born after partition—often referred to as an “ after-born son ’’—under the Hindu 
law, was much discussed by Hindu jurists, for the ancient texts bearing on the 
question ore conflicting ; but it is not necessary to examine these texts as the law 
to be applied is now well understood by the Courts in India and has also been 
correctly applied in this case. It is enough to state that the law is well settled 
that a son begotten as well as born after the partition, where a share has been 
allotted to the father, as in the present case, is not entitled to have the partition 
re-opened and to.claim a re-distribution of the shares. He is only entitled to 
succeed to his father’s share and to his separate or self-acquired property to the 
exclusion of the divided sons. This is the only point which their Lordships have 
to decide in the appeal by defendant No. 5. The only ground on which his claim 
is urged by Sir Herbert Cunliffe is that though born after the suit partition has not 
been completed by actual division of the estate. This argument is fallacious. 
Delivering the judgment of the Board in Girija Bai v. Sadashiv Dhundiraj+, Mr. Ameer 
Ali pointed out, “In Hindu law ‘ partition’ does not mean simply division of 
property into specific shares; it covers, as pointed out by Lord Westbury in Apporter’s 
case*, both ‘ division of title and division of property.” In the same judgment 
reference is made to another observation of Lord Westbury, “ It is necessary to 
bear in mind the twofold application of the word ‘division.’ There may be a 
division of right, and there may be a division of property.” Mr. Ameer Ali points 
out that severance of status which is a matter of individual volition should not be 
confused “with the allotment of shares ” which may be effected by different methods. 
The learned counsel’s argument would involve this confusion. The fact that 
actual division by metes and bounds has not taken place cannot in any way affect 
the quantum of share to which the plaintiff and defendant No. 2 have already 
become entitled ; in so far as their rights are concerned partition has already taken 
place and their shares cannot be diminished by the subsequent birth of the fifth 
defendant. 

There remain no further questions for determination in these appeals before 
the Board. In the result, their Lordships will humbly advise His Majesty that 
the High Court’s decree should be upheld with the variation as regards the claim 
of defendant No. 2, with respect to arrears of maintenance due to him. Their 
Lordships make no order as regards costs before the Board. 


Solicitors for Bhagwat Ram and another: Douglas Grant and Dold. 
Solicitors for Ramji Ram: W. W. Box & Co. 


Solicitors for Sri Newas Ram: Douglas Grant and Dold. 
H.J.U./V.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
PRESENT :—Mr. JusTicE YAHYA ALI. 


The Public Prosecutor, Madras .. Petitioner* 
v. 


Parameswara Iyer .. Respondent. 

Madras Prevention of Adulteration Act (III of 1918), section 20 and rules 28-B and 29 of the 
Rules framed under the Act—Failure to publish notice as prescribed by rule 28-B, in respect of “‘jilebi” which 
contained ghee with 20 Ler cent. of fait—If an offence. 

After the amendment in January 1946, of rule 28-B of the Rules framed under the Madras Preven- 
tion of Adulteration Act whereby it is enacted that where a sweetmeat is fried or otherwise cooked 
in ghee, such ghee, for the purpose of rule 28-B shall be deemed to be an ingredient of the 
sweetmeat, failure to publish a notice in the manner prescribed by rule 28-B in respect of “ jilebi” 
which on seizure is found to contain ghee with 20 per cent. of fat would amount to an offence 
under rule 28-B read with rule 29 of these rules. 





1, (1916) gt M.L.J. 455: LR. 49 IA. 2. (1866) 11 M.I.A. 75. 
151: LL.R. 49 Cal. 1031 (P.C.). 
* Cr., Appeal 


No. 27 of 1947. 28th March, 1947. 
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Appeal against the order of the Second Class Sub-Magistrate, Periyakulam, 
dated 16th August, 1946, and made in C. C. No. 1318 of 1946 acquitting the accused. 


The Public Prosecutor (V. L. Ethiraj) in person. 
C. A. Mahomed Ibrahim for Respondent. 
The Court delivered the following 


JupGMent.—This is an appeal by the Public Prosecutor against the acquittal 
of the respondent in C. G. No. 1318 of 1946 on the file of the Stationary Sub- 
Magistrate of Periyakulam. The respondent was charged with having in his 

ossession and having sold “ jilebi’? which was adulterated with 20 per cent. of 
kit not derived from milk or cream. 

Rule 28-B of the Rules framed under section 20 of the Madras Prevention of 
Adulteration Act provides that where in any hotel, sweetmeats of which ghee is 
commonly an ingredient are for sale and are prepared wholly or in part with a 
mixture with other articles contemplated in rule 28 or with any oil or fat other 
than ghee, it is imperative upon the person in charge of the hotel to exhibit in such 
hotel one or more notices specifying in the vernacular of the district that sweetmeats 
are not made of ghee. An infringement of this rule entails punishment under 
rule 29. 

It has been found as a fact that in the present case the “ jilebi ” seized contained 
ghee with 20 per cent. of fat. The evidence of P. W. 2 shows that no notice 
was published in the manner prescribed by rule 28-B to the effect that the “ jilebi ” 
was not prepared in ghee. The Sub-Magistrate acquitted the accused, acting 
upon the decision of this Gourt in Grown Prosecutor v. Ramanatha Atyar1, where 
it was held that the ghee or oil or other fatty substance used for frying a sweetmeat 
is not an ingredient of sweetmeat. That was a case of “ jahangiri ” which is not 
materially different from “ jilebi ” If that decision had been in force, the acquittal 
awarded by the Magistrate would be perfectly correct. But to get over the effect 
of the decision of the Bench, the Provincial Government have altered the rule and 
have brought in an amendment which has been published in the Fort St. George 
Gazette, dated 15th January, 1946 (G. O. No. 3097, dated goth November, 1945, 
Education and Public Health Department), whereby they have enacted that where 
a sweetmeat is fried or otherwise cooked in ghee, such ghee, for the purpose of 
rule 28-B shall be deemed to be an ingredient of the sweetmeat. This notification 
came into force on 15th January, 1946. The offence, the subject-matter of this 

rosecution was on 25th February, 1946. In consequence of the amended rule, 
it must be held that an offence has been committed under rule 28-B read with rule 29. 


The order of acquittal is set aside and the accused is convicted under the 
rules and sentenced to pay a fine of Rs. 25. 
V.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. FREDERIOK WILLIAM GENTLE, Chief Justice AND MR. JUSTICE 


HAPPELL. 
T. M. Ramakrishnan Chettiar alas Mannar Krishnan Chettiar and 


others .. Appellants* 
D. 
G. Radhakrishnan Chettiar and others .. Respondents. 
il Procedure Code (V of 1908), section 152—Scope and applicability—Application to correct 
aa judgment and decrees in a suit thereon in Pain he is was copied 


Maintainabitty— Section 151, if applies. 

Section 152, Civil Procedure Code, corresponds to Order 38, rule 11 of the Rules of the Supreme 
Court; it is known as the ‘Slip Rule’ The alterations, amendments or corrections which the 
section authorises are limited by its provisions. They are clerical or arithmetical mistakes in judgment 
decrees or orders, and in addition errors arising in judgments, decrees or orders from any accidental 
slip or omission. 

_——— ee ngahg ahaaa 
1. (1945) 2 M.L.J. 966: I.L.R. (1946) Mad. 514. 


* Appeal ‘No. 354 of 1945. 12th March, 1947. 
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The survey number of an item of property mortgaged was wrongly mentioned in the mortgage 
deed. The mistake was repeated in the plaint in a suit on the mortgage and from it copied on in 
the judgment, and the imi and final decrees. An application was made under section 
152, Civil Procedure e, to cortect the mistake in the mortgage deed, the judgment, the 

iminary decree and the final decree. On a question as to its maintainability, 

Held, that section 152 does not give to a Court jurisdiction and authority to modify documents, 
< particularly documents upon which a suit is instituted. ‘There is a remedy by way of suit and there 

is nothing in section 152 which confers upon the Court similar powers as are conferred by section g1 
of the Specific Relief Act. Section 152 is for the purpose of correcting errors directly involved in 
the proceedings themselves and not for correcting errors which are anterior to the proceedings, parti- 
cularly in documents upon which proceedings are brought. Property wrongly described in a deed 
cannot be included in any of the mistakes which the section allows to be corrected. Hence the appli- 
cation was not maintainable. Neither could section 151, Civil Procedure Code, help the applicant. 

Satyanarayana Rao v. Purnayya, (1930) 61 M.L.J. 805 ; Ranga Rao Naidu v. Janaki Prasad, (1941) 
2 M.L.J. 452 and Maung Chit v. N. A. R. M. Cheti, A.I.R. 1924 Rang. 104, dissented from. 


Shujaaimand Khan v. Govind Behari, A.I.R. 1934 All. 100, followed. 


Appeal against the decree of the Court of the Subordinate Judge of ‘Trichinopoly, 
in O. S. No. 54 of 1924 in so far as it was amended by order, dated 17th April, 1945, 
in I. A. No. 276 of 1944. 


T. V. Muthukrishna Aiyar and S. Ramachandra Aiyar for Appellants. 

T. L. Venkatarama Aiyar, S. Panchapakesa Sastri and G. R. Fagadtsan for Res- 
pondents. 

The Judgment of the Court was delivered by 


The Chief Justice-—This appeal arises out of an order by the learned Subordi- 
nate Judge of Trichinopoly who allowed the first respondent’s application to correct 
a mortgage deed, a judgment, a preliminary decree and the decree passed 
upon the mortgage deed. The first appellant is the original mortgagor, the other 
two appellants are his grandsons, and the first respondent is the assignee of the 
original mortgagee. The mortgage was created in 1922 in favour of one Vadi- 
velam Pillai in respect of three items of property including one to which I will 
refer as No. 1467. In 1928 a preliminary decree was ne followed by the final 
decree in 1929. Shortly thereafter, the mortgagee discovered that the mortgagor 
had no title to No. 1467 and in 1930, in E. A. No. 494 of 1939, he applied for 
attachment of property No. 1466 to which, it is apparently common ground, the 
mortgagor had a title. That application was ordered and attachment was effected. 
Nothing further was done for nearly three years. In 1933 the mortgagee decree- 
holder assigned the decree to the present first respondent who was the petitioner 
in the Court below. At the time of the assignment, it was apparently manifest 
that the mortgagor had no title to property No. 1467 and there was no recourse 
to that property by virtue of the ra deed and the preliminary and final 
mortgage decrees in the suit. Eight years later, the assignee decree-holder brought , 
the property No. 1467 to sale in execution of the final mortgage decree, and at 
the sale he became the purchaser. The sale was confirmed shortly after it took 
place and satisfaction for the amount paid for it was entered up in the decree. 


When the assignee decree-holder purchaser went to take possession, he was 
obstructed by one of the sons of the first appellant. An application to remove 
the obstruction was made at the instance of the assignee decree-holder; it was 
ordered by the Subordinate Judge’s Court in 1943. On appeal to this Court 
in 1944, the ap was allowed, and certain observations were made during the 
course of the judgment upon which the learned counsel for the respondent placed 
some reliance. 

Shortly after the appeal was allowed—and it would follow the application 
of the assignee decree-holder was dismissed—the assi decree-holder made a 
further application in the lower Court. It is out of that application that the 
present appeal arises. By that application, the assignee decree-holder sought 
to have the mortgage deed, plaint in the mortgage suit and the preliminary and 
final decrees altered by substituting in place of property No. 1467 properties Nos. 
1463 and 1466. It was argued that section 152, alternatively section 151, of 
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the Code of Civil Procedure, confers upon Courts authority and power to make 
the alterations and corrections sought in the application. 


The learned Subordinate Judge allowed the application and altered or corrected 
the instrument to which I have referred, by substituting, in the deed and decrees, 
properties Nos. 1463 and 1466 in place of property No. 1467 as part of the hypotheca 
of the mortgage deed and properties which were to be subject to the effect of the 
mortgage decree. 


Firstly, as to section 152 of the Code and whether the application lies, pursuant 
to that enactment. The section provides as follows : 

“ Clerical or arithmetical mistakes in judgments, decrees or orders, or errors arising therein 
from any accidental slip or omission, may at any time be corrected by the Court either of its own 
motion or on the application of any of the parties.” 

This section corresponds to Order XXVIII, rule 11 of the rules of the Supreme 
Court : it is known as the “ slip rule.” The alterations, amendments or corrections 
which the section authorises are limited by its provisions. They are the following :— 
Clerical or arithmetical mistakes in judgments, decrees or orders, and, in addition, 
errors arising in judgments, decrees or orders from any accidental slip or omission. 


There is no clerical or arithmetical mistake in the present instance, and therefore 
in order to attract section 152, it must be shown that there is an error arising in the 
judgment or decree from an accidental slip or omission. So far as the pleadings 
and the matters of record and the proceedings in the Court are concerned, clearly 
there is no accidental slip or omission where it is alleged a mistake was made 
in the description of the property in the mortgage deed by describing the property 
as No. 1467 instead of as properties Nos. 1463 and 1466. 

The question of the extent of the authority given by section 152 has been the 
subject of decisions in this and in other Courts. In Satyanarayana Rao v. Purnayya?, 
it was held that where there was a wrong description of a mortgaged property 
in a mortgage deed and the mistake was repeated in the plaint and in 
the preliminary decree, the plaintiff mortgagee was entitled to obtain rectification 
throughout under section 152 of the Code. That decision followed Maung Chit v. 
N. A. R. M. Chetti?. In Ranga Rao Naidu v. Janaki Prasad®, a decision to the same 
effect was expressed, but no reasons are given and the earlier decision of this Court 
was followed. ‘The above three authorities were decided by Judges sitting alone 
and not by a bench of Judges. The same consideration came before a Division 
Bench of the Allahabad High Court in Shujaaimand Khan v. Govind Behari*. There, 
Young, J. and Thom, J., expressed the view and held that an amendment allowing 
a correction of the description of the property in a mortgage deed was not possible 
under the provisions of section 152. At page 101, it was observed as follows : 

“It is quite clear that the order complained of cannot possibly come within section 152, Civil 
Procedure Code An amendment of this character which completely alters the plaint and the decree 
and also the deed on which the plaint is based cannot be said to be the correction of clerical mistake 


in a judgment.” 
In the present instance, it is said that there is a mistake, which is a mutual mistake, 
that the property described by reference to the survey number was an 
error and in place of No. 1467, Nos. 1463 and 1466 should be substituted. It is 
of some significance to recall that when the original mortgagee found that the 
mortgagor had no title to property No. 1467 he did not take any steps to have the 
mortgage deed and the proceedings rectified. On the other hand, he took pro- 
ceedings in order to be able to have recourse against properties Nos. 1463 and 1466 
by a sale of those properties ; and for that purpose they were attached, so that 
in the event of the hypotheca being insufficient to satisfy the mortgage debt and 
personal decree being passed against the mortgagor there would be recourse, 
available to satisfy the personal decree. 

Assuming, however, that the inclusion of the description of property No. 1467 
in place of the other two properties is a mutual mistake the remedy is to have the 


-p pun, 





I. (1930) 61 M.L.J. 805. 3. (1941) a M.L.J. 452. 
2. AIR. 1924 Rang. 104, 4 AIR. 1934 100. 
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mortgage deed rectified and a suit for rectification of any deed, or document, on the 
oe of mutual mistake, is one which is provided for by section 31 of the Specific 
elief Act, 


I am unable to see how section 152 gives to a Court, jurisdiction and authority 
to modify documents, particularly documents upon which a suit is instituted. There 
is a remedy by way of. suit and I find nothing in the provision of section 152 which 
confers upon it similar powers as are conferred by section 31 of the Specific Rel'ef 
Act. In my view, section 152 is for the purpose of correcting errors directly involved 
in the proceedings themselves and not for correcting errors which are anterior 
to the proceedings, particularly in documents upon which proceedings are brought. 
I am unable to see that property wrongly described in a deed, can be included in 
any of the mistakes which the section allows to be corrected. It is not a clerical 
or an arithmetical error, and I cannot see that it is an accidental slip or an omission. 


In the present instance, if properties Nos. 1463 and 1466 were substituted in 
place of property No. 1467 not only would there have to be substitution of the 
former numbers for the latter number but there would have to be further alterations 
in the description of the hypotheca by eliminating the present boundaries, which 
are given in some detail, and in their place substituting the boundaries of the two 

roperties, Nos. 1463 and 1466. It may be that those alterations are consequential, 
but they are alterations of substance. How that body of errors,—if they be errors 
—can be called an accidental slip, an omission or a clerical mistake, I am unable 
to follow. With great respect, i am unable to subscribe to the judgments and 
the decisions given in the three cases, one in the Rangoon High Court and the 
other two in this Court, expressed by Judges sitting alone. I prefer the decision 
of the Division Bench in the Allahabad case. In my view, the application out of 
which this appeal arises does not fall within section 152. 


It is further argued that section 151 of the Code applies and justifies the present 
application. That section provides as follows: 

“ Nothing in this Code shall be deemed to limit or otherwise affect the inherent power of the 

Court to make such orders as may be necessary for the ends of justice or to prevent abuse of the 
process of the Court.” 
It has to be pointed out that section 151 does not confer any jurisdiction upon this 
Court. It is merely declaratory that nothing shall limit or otherwise affect the 
Court’s inherent power. If there was inherent power in the Court to make an 
order for rectification of a document upon an application, as was made in this case, 
it seems to me that there would be no need for section 31 of the Specific Relief Act. 
That section gives a remedy by which a document, by reason of fraud or mutual 
mistake can be corrected. In 7. C. Galstaun v. Pramathanath Rayi, it was observed 
by Sir George Rankin, C.J., at page 159 that i 

“ Jf the relief can be properly obtained in a separate suit, it does not appear that there i 
any justification for invoking section 151 at all.” 

" A remedy is provided for rectification ; that is the remedy given by section 
31 of the Specific Relief Act. That being so, it seems to me that nothing in 
section 151 can avail the assignee decree-holder to obtain correction of the mort- 
gage deed which his assignor got executed and upon which he instituted the 
mortgage suit and a final decree was passed. When it was found that the property, 
therein described as No. 1467, was property to which no recourse could be 
had as the mortgagor had no title to it, the mortgagee did not take any step other 
than to obtain an attachment of the two properties which are now sought to be 
substituted in the mortgage deed in place of No. 1467 by rectifying the mortgage 
deed in that respect. 

In my view, and for the reasons given, this appeal should be allowed, and the 
application made to the learned Subordinate Judge, should have been dismissed. 
The appellants are entitled to their costs here and below. 

Happel, J.—1 agree. 

VS. Appeal allowed. 





1. (1929) EL R. 57 Cal. 154, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present — MR. Freperick WILLIAM GENTLE, Chief Justice AND MR. JUSTICE 
PATANJALI SASTRI. | 


The Commissioner of Income-tax, Madras .. Applicant* 
v. 
S. P. S. Subramania Chettiar, Nachiapuram .. Respondent, 
Income-tax Act (XI of 1922), section 4 (x) (b) (iii), Third Proviso—Scope and applicability. 


The third proviso to section 4 (1) (b) (ii) of the Income-tax Act relates solely to unremitted 
income accruing abroad and it does not apply to tted income. Its ons are read for the 
purpose of ascertaining the relief due in respect of the former income. If the amount of the income 
which remains abroad is Rs. 4,500 or more than that sum, tax is not payable upon Rs. 4,500 of that 
income ; if the amount of income remaining abroad is less than Rs. 4,500 no incomertax at all is 
payable on that amount. The proviso is then exhausted and has no relevance or application thereafter, 


The assessee’s accrued foreign income during the year of account 1940-41 was derived from four 
different sources and amounted in all to Rs. 44,079 in respect of which he remitted Rs. 24,978 into 
British India. With regard to one of those sources though the accrued income was Rs. 3,350 the 
asgessee remitted Rs. 4,750 the excess of Rs. 1,400 being accrued income derived from the same source 
during an earlier accounting year. Including this sum of Rs, 1,400 the total remittance into British 
India was 2 sum of Rs. 26,3 8, during the relevant year. The income-tax officer included in the 
assessment the above sum s, 1,400 as unassessed profits of previous years. On the assessee con- 
tending that the sum should not have been separately and additionally assessed the question referred 
to the High Court was whether that sum “ can be included in the amount brought into British India 
within the meaning of the third proviso to section 4 (1) and for the purpose of calculating the excess 
of the accrued income that should not be included in the assessment of the income of that year.” 

Held, that it was income which was covered by section 4 (1) (b) (iii) and as such was liable to 
be included in the assessment for the relevant year. 

Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench, under section 66 a of the Indian Income-tax Act, 1922 (Act XI of 1922) 
as amended by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 
1939) in 66 R. A. No. 13 (Madras) of 1944-45 on its file for decision on the following 


question of law, nz. : 


“ Whether in computing the foreign income for the purpose of assessment to British Indian 
Income-tax, the Income-tax Officer is justified im treating each source separated, instead of taki 
the entire foreign income in aggregate, while applying the provisions of the third proviso to section 4 (1 
of the Act, thereby increasing the assessment of the appellant in this case by a sum of Rs. 1,400 ?” 

C. S. Rama Rao Saheb for Applicant. 


K. S. Rajagopalachari for Respondent. 
The Court delivered the following 


JUDGMENTS : The Chief Justice—This is a reference at the instance of the 
Commissioner of Income-tax by the Income-tax Appellate Tribunal, Madras, under 
section 66 (1) of the Indian Income-tax Act. The assessee Mr. S. P. S. Subra- 
mania Ghettiar, derived ‘ncome from outside British India, with which income 
this reference is solely concerned. 


The assessment year is 1941-42 and the year of account is 1940-41. During 
that year of account the assessee’s accrued foreign income was derived from four 
sources and aggregated Rs. 44,079 in respect of which he remitted Rs. 24,978 
into British India ; with regard to one of those sources, the accrued income was 
Rs. 3,350 but the assessee remitted Rs. 4,750, the excess of Rs. 1,400 was accrued 
income derived from the same source during an earlier accounting year. Including 
the sum of Rs. 1,400, the total remittance into British India was a sum of Rs. 26,378 
during the relevant year. The Income-tax Officer included in the assessment 
the above sum of Rs. 1,400 as unassessed profits of previous years. The assessee 
contended that that sum should not have been separately and additionally assessed 
and the assessment should be reduced accordingly. On appeal by the assessee, 
the Appellate Assistant Commissioner agreed with the assessee’s contention and 
upon appeal by the Commissioner the Tribunal upheld the decision of the Appellate 

istant Commissioner. 





* Case Ref. No, 20 of 1945. . 28th February, 1947. 
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_ _ Learned counsel for the Commissioner and thé.assessee agreed that the. question 
referred by the Tribunal did not correctly raise what is required to be answered 
by this Court, upon the facts of the case, and the question wasre-stated with agree- 
ment of counsel. ‘It now reads: : 

_ “Whether the sum of Rs. 1,400 assessed under section 4 (1) (b) (iii) of the Income-tax Act in 
this case, can be included in the amount brought into British India within the meaning of the third 
proviso to section 4 (1) and for the purpose of calculating the excess of the accrued income that should 
not be included in the assessment of the income of that year.” 


Before taking this course we were referred to two cases before the Judicial Committee, 
mmissioner of Income-tax, Bombay v. Sarangpur Cotton Manufacturing Co., Lid.” and 
Commissioner af Income-tax, Bengal vw. Shaw, Wallace & Co.?. 


The assessee’s contention arises out of the provisions of sub-section (1), clause (b) 
and the third proviso of section 4 of the Income-tax Act which, so far as material, 
provides as follows : i poo 


O ah (i ee Aa a etre the total income of any previous year of any person includes all incomes 
profits and gains from whatever source derived which < eee ee ; 
' (b) ‘If such person is resident in British India during such year. ` 

(li) accrue or arise to him without British India during such year, or ; 

(iii) having accrued or arisen to him without British India before the beginning of such year 
ie Bw are brought into or received in British India by him during such year ...... 

Provided further that if in any year the amount of income accruing or arising without British 
India exceeds the amount brought into British India in that year there shall not be included in the 
assessment of the income of that yearso much of such excess as doesnot exceed four thousand five 
hundred rupees.” | 
Summarised, the meaning and effect of the above enactment is that the income 
of a resident in British India in a year of account (to be assessed in the year of 
assessment) includes income accrued to him without British India during such 
year or having accrued to him without British India before the beginning of the 
year of account is brought by him into British India during such year. Both of 
those sources -of income are subject to assessment and tax but the proviso gives 
relief in respect of income accrued abroad in the year of account which is not 
brought into British India during that year. When during the year of account, 
a less amount than the accrued income is brought into British India, the difference, 
subject to a maximum of Rs. 4,500 is not taxed. This relief applies only to income 
which remains abroad; there is no relief in respect of remittances into British India. 


The argument for the assessee was based upon the meaning of the words in 
the proviso “ amount brought into British India in that year.” On his behalf 
it was contended that “ amount ” does not relate to the words “ the amount or 
income accruing ” elsewhere in the proviso and the word “ amount ” has general 
application, so that a remittance into British India from any source not confined 
to the accrued income of the year is covered by the proviso. While the sum of 
Rs. 1,400, brought into British India during the accounting year 1940-41, was 
not part of the income which accrued during that year, nevertheless it is covered 
by the word “ amount ” and should therefore escape assessment. 


Whether the word “amount” bears the meaning for which the assessee 
contends or whether it relates solely to the income accruing during the year, as 
contended by the Commissioner, nevertheless every remittance of income into 
British India is subject to assessment for tax. The proviso affords relief solely 
with respect to accrued income which remains abroad and is not brought into 
British India. All income, accruing abroad before the year of account and brought 
into British India during that year falls within section 4 (1) (b) (ii) and becomes 
subject to assessment in its entirety ; the relief given by the provi:o has no appli- 
cation to such remitted income. 





1. (1938) 1 M.L,J. 1: LR 65 L.A. 1: TL. 2. (1932) 63 M.L.J. 124: L.R. 59 I.A. 206; 
R. (1938) Bom, 239 (P.C.). ILR. 59 Cal 1343 Bee 
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It is comm-n ground, and there is no dispute, that the sum of Rs. 1,4°0, 
brought into British India during the year of account, was income which had 
accrued in a previous year ar previous years. Since it had accrued 
abroad and had not been brought ino the country during the year cf 
accrual, that income (whether or not it was part ofa larger income) was subject 
to the relief given by the proviso. During the year of account it was brought into 
Bri ish India, the provisions cf S. 4 (1) (b) (iri) applied to ic and it became subject 
to assessment and to tax. 


The proviso, as above stated, relates solely to unremitted income accruing 
abroad and it does not apply to remitted income. I s provisions are read for the 
purpose of ascertaining the relief. due in respect of the former income. If the 
amount of incom? which remains abroad is Rs, 4,500 or more than that sum, 
tax is not payable upon Rs. 4,500 of that income; if the amount of income 
remaining abroad is less than Rs. 4,500, no income-tax at all is payable on that 
amount. The proviso is then e-hausted and has no relevance or applicaticn 
thereafter. 


Even if the worl “amount” in the proviso bears the meaning for which the 
assessee contended, it does not afford any relief to him in regard to the income of 
Rs. 1,400 accrued abroad prior to the year of account and brought into British 
India during that year. It is income wh ch is covered Fy S. 4 (1) (b) (#1) and, 
as such, is liable to be inc’uded in the assessment for the year 1941-42. 


In my opinion this is sufficient to dispose of the reference. The Commissioner 
of Income-tax is entitled to his costs, Rs. 250. 


Patanjali Sastri, J. — 1 agree and would only add that the assessee’s contention 
throughout appears to have proceeded on the misconception that the 
third proviso to S. 4 (1) (b) isa charging provisicn, that is to say, that it 
brings under charge the exgess of the income accruing or arising outside 
British India in any year over “the anount brought into British India in 
that year”. His attempt, accorcing'y, was to increase the latter amount 
by including therein remittances out of the untaxed income of earlier years retained 
abroad so as to reduce such “ excess,” but, in truth, the proviso operates only to 
exempt from the charge the excess referred to subject to a maximum of Rs. 4,500. 
Any attempt, therefore, to reduce such excess can, in no circumstances, benefit 
the assessee but may, in certain events, tend to his prejudice. Suppose, for instance, 
the foreign income in the previous year was Rs. 30,000 instead of Rs. 44,079. If 
out of it Rs. 26,378 was to be deducted as claimed by the assessee, the balance of 
Rs. 3,622 only would be the exemption allowable, whereas, if the sum of Rs. 1,400 
representing the remittances out of earlier untaxed profits were not included in 
the “ amount” to be deducted to arrive at the “ excess,” the assessee could claim 
the maximum exemption of Rs. 4,500. As, however, the difference between the 
amount retained abroad and the amount remitted to British India,—the “‘ excess ” 
of the proviso—in whichever way the latter amount is calculated, happens in this 
case to exceed the maximum exemption allowed, the point raised by the assessee 
and much debated at the bar becomes academic, and will perhaps never arise as, 
according to the Crown, “the amount brought into British India” includes 
only remittances out. of the income accruing abroad in the year of account, while 
it would not be to the assessee’s interest, as already explained, to swell that amount. 


If the true function of the proviso as an exempting provision is kept in view, 
the assessment of the foreign income in the present case becomes very simple and 
scarcely admits of controversy. Under section 4 (1) (b) (ii) the whole income 
accruing abroad, namely, Rs. 44,079 is taxable. But, whether the amount brought 
into British India is taken as Rs. 24,978 according to the Crown or Rs. 26,378 as 
contended for by the assessee, inasmuch as the difference between the income earned 
abroad and the amount remitted to British India exceeds Rs. 4,500. the latter sum, 
by virtue of the proviso, “ shall not be included in the assessment.” That is to 
say, the income taxable under section 4 (1) (b) (ii) read with the proviso is Rs. 39,537. 
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To this has to be added the sum of Rs. 1,400 remitted out of earlier untaxed profits 
retained abroad, as the assessee’s learned counsel rightly conceded that it is taxable 
under section 4 (1) (b) (iii). Thus the aggregate foreign income in respect of 
which the assessee is taxable is clearly Rs. 40,979, as claimed by the Commissioner 
of Income-tax. 
VS. Reference answered in favour of the 
Commusstoner of Income-tax. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. Justice 
RAJAMANNAR. 
M. Siddique & Co., by power-of-attorney agent, Ali Mohammed.. Apfellant* 
v 


P. L. Rangiah Chettiar .. Respondent. 

Sale of Goods Act (III of 1930), sections 20 and 23-—-Uncondittonal contract for sale of specified goods 
— Property in eoods when passes —Appropriation by buyer—Cotton Cloth and Yarn (Contracts) Ordinance (II 
of 1944)—Applicability— sale whether governed by ordinance. 


When there is an unconditional contract for the sale of specific goods in a deliverable state, the’ 
property in the goods DANG to the buyer when the contract is made and it is immaterial whether 
the time of payment of the price or the time for delivery of the goods or both is postponed. Where 
the goods are already in the custody or control of the buyer all that is uired 1s that there should 
be an appropriation of the goods by the buyer in respect of the parti contract. 


Where after the parties entered into a contract for sale of yarn an ordinance was assed by 
the Government fixing the price limit but there was nothing in the ordinance rendering Ate higher 
prices fixed under the earlier contracts illegal and the seller insisted on the b taking delivery 
at the contract rates but the latter evaded doing so and sought the benefit of ordinance, 

Held, that the buyer of the goods and not the seller was in breach in respect of the contract. 

The provisions of the Cotton Cloth and Yarn (Contracts) Ordinance (II of 1944) will not 
apply to the case of a concluded sale made before the 15th day of August, 1943, though delivery is 
made or is contemplated to be made after the rgth day of August, 1943, because such deli 
would take place not in pursuance of a contract of sale but in pursuance of the sale. The 
ordinance applies to all execu contracts whether before or er its commencement, but if 
there is an executed or completed sale, if it is before the 15th August, 1943, the ordinance will 
not apply ; but ifit is after the 15th August, 1943, though it may be before the 1gth August, 
1943, the ordinance will apply. 

Appeal against the decree of the Court of the Subordinate Judge, Coimbatore, 
dated 23rd March, 1945, in O. S. No. 218 of 1943. 


C. R. Pattabhiraman, R. Ramasubbu Atyar and V. Ramaswami for Appellant. 
The Advocate-General (K. Rajah Atyar) and V. Seshadri for Respondent. 
The Judgment of the Court was delivered by 


Rajamannar, F.—This appeal arises out of a suit filed by the appellants in the 
Court of the Subordinate Judge of Coimbatore against the respondent to recover 
asumof Rs. 10,625-4-0 as damages for breach ofcontract. That Court granted 
them a decree for Rs. 3,539-1-o. The plaintiffs-appellants claim in the appeal 
the balance of Rs. 7,086-3-0 whereas the defendant-respondent has filed a memo- 
randum of obiections praying for the total dismissal of the suit. Both parties are 
wholesale dealers in cotton yarn. 

On the 26th April, 1943, the plaintiffs agreed to sell and the defendant agreed 
to purchase 31 bales of Palaniandavar Mills cotton yarn, counts 40 X 10 X 40, 
each bale containing 40 bundles of 10 lbs. each at a price of Rs. Pa nett per 
10 Ibs. The terms of the contract were reduced to writing and included besides the 
quantity, quality, description and price the following among other terms : 

(1) Vaida or despatch July 1943, Ex-mills delivery. 
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(2) The buyer to accept the seller’s godown delivery at seller’s option’ between the first 
and last day of July and to pay the full value for the same before delivery and to accept the goods even 
if any delay is made for any reason by sellers in giving delivery. t 

(3) The payment—against R. R. and delivery at Coimbatore or through the bank, all charges 
to be borne by the buyers. 


) If the buyer fails to take delivery as required by the seller’s notice, the seller shall have right 
to such goods by public or private sale at buyers risk after giving due notice to the buyer. 
On 6th July, 1943, the plaintiffs intimated to the defendant that the bales sold 
to him were ready and required him to make arrangements to take delivery early. 
The defendant replied on 7th July, 1943, that he would make arrangements to 
take delivery of the bales by the end of the month or early next month subject to the 
pending decisions of the Government. The reference was obviously to the action 
proposed to be taken by the Government as announced by the Cotton Cloth and 
Yarn Control Order of 1943, published at New Delhi on the 17th June, 1943, in 
exercise of the powers conferred by rule 81 of the Defence of India Rules. This 
order inter alia provided that an officer called the Textile Commissioner may 
by notification in the Official Gazette “ fix the maximum prices both ex-factory 
and retail at which all or any classes or specifications of cloth or yarn may be 
sold.” Clause 12 of the Order is as follows : 

“No manufacturer or retail dealer shall sell or offer to sell any cloth or yarn in excess of 
the maximum ex-factory or retail price, as the case may be, fixed under this order in respect 
thereof ; and no person shall otherwise contravene any notice or direction of a Textile Commis- 
sioner issued under this order.” 

It may be mentioned that in terms it did not deal with the price of cloth or 
yarn sold by one wholesale dealer to another wholesale dealer or by a wholesale 
dealer to a retail dealer. This was not apparently recognised till some time 
later. 

The plaintiffs protested in their letter of 8th July, 1943, against the suggestion 
that any decision of the Government would affect their transaction and they called 
upon the defendant to take delivery of the bales immediately without any delay. 
After waiting for some time they again addressed the defendant on the 19th July, 
once more calling upon the defendant to take delivery immediately of the bales 
wnich were kept ready. ‘They added as a post-script the following 

“As per Government orders we have to complete the balance stock very early and so please 
note that since we have no fresh yarn licence, if you make any further delay in ta delivery of 
the above bales you will be held fully responsible for any actions if taken by the Government.” 

The defendant’s reply to this demand was cryptic and was in these terms: 

“In this connection I cannot commit myself with further writings of mine except to confirm 
the statements already made in my letter, dated 7th instant, with please note.” 
The plaintiffs wrote on the goth July acknowledging this letter and informing 
the defendant that there was nothing in the Government order affecting the contracts 
entered into before the order and called upon him to take delivery of the bales 
immediately. On the goth July, 1943, the defendant wrote a long letter in reply. 
The material portions of that letter are as below : 

“ You seem to have written your above-dated letter to me not taking into consideration the 
day to day events that are taking place, regarding the yarn and cloth business and also of the contracts 
after the promulgation of the ordinance ...... You know when the Government of India 
promulgated the ordinance they have clearly stated 40 to 50 per cent. of the prices are to be cut 
down as prices are high. Our contract took place before passing of the ordinance without the 
knowledge of such an ordinance being promulgated by the Government . . . . Please note deliveries 
cannot be effected to your satisfaction and at the same time I have to inform you please postpone 
yourself taking deliveries also either from mills or from merchants till the final decisions arrived at.’? 
The plaintiffs again repeated in their letter of the goth July their uest that the 
defendant should take delivery of the bales immediately and reiterate their position 
which they had taken up already, vig., that there was nothing in the Government 
order affecting the contracts already entered into. The defendant in his letter 
of the aise tuk , 1943, came out with a new proposal. He wrote as follows : 

“ You know further we are not in free market. The contract was entered into when the market 
was in`a free state and ‘when nobody knew the coming of the so-called ordinance. The passing of 
the ordinance is to bring down the rates only and not to make the market go up.” With this intention 
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‘the’ Government promulgated the ordinance to bring down the prices R 40 to 50 per cent. This 
-matter I have brought to your knowledge in all my previous letters. Yet without yourself taking 
into consideration all the things you are simply hurrying me up to take delivery. The ordinance 
was passed to bring down the level by 40 to 50 per cent. and this idea of the Government has been 
achieved. You know we are not in free market and prices cannot go high even if one waits six months 
or one year which is not at all possible under the present conditions due to the ordinance market. 
As such please let me know whether you can forego 40 to 50 percent. as per Government’s inten- 
‘ton. On receipt of your reply to this I will see to take delivery.” 


To this letter the plaintiffs replied that the market had come down only by 
25 per cent. but in any event they could not allow any reduction in the prices fixed 
under the contract and called upon the defendant to take delivery immediately. 
This demand only resulted in another letter from the defendant on the rst August, 
1943, in a vein similar to that of his letter of the gist July. 


It is common ground that subsequent to this letter, the parties met on the and 
August, 1943. Both the plaintiffs’ agent and the defendant admit that they met 
on that day and had a talk relating to the suit contract. On that day after the 
personal interview the plaintiffs addressed the following letter : 


“ Ref.: 31 bales of 40’s Palaniandavar July delivery sold to you at Rs. 42-4-0 10 lbs. as per 
-contract dated the 26th April, 1943, through broker Mr. Chinnappa Mudaliar. We hereby confirm 
our settlement of to-day in person with you with regard to the above contract as under : 


We have allowed you a reduction in the price Rs. 10-8-o (Rupees ten and annas eight only) 
per 10 lb. and therefore agree to deliver the above bales at Rs. 91 (Rupees thirty-one and annas 
twelve (?) only) per 10 Ib. 


You should take delivery of the above bales immediately, Thus the above contract is settled 
‘between us. 


Please confirm this letter and take delivery immediately and oblige.” 
The defendant’s reply on grd August, 1943, was as follows : 


“ Your letter of the 2nd instant, regarding the settlement arrived at as by both of us by a 
reduction of Rs, 10-8-o0 per bundle from the contracted rate is to hand. I herewith consent and 
confirm the same. 


While confirming this letter please note the delivery of these bales will be taken by about the 
15th instant. Meanwhile please send me a cheque for Rs. 4,680 as per bill and also letter, dated 
sth June, 1943, being difference towards 26 bales 20s. Somasundaram. You may either send a 
-cheque for the amount or deduct the amount from the bill when Palaniandavar bales are delivered 
to me.” ; 

The reference in the latter part of the letter is to a totally different contract 
with which we are not SADE i in this appeal. There is nothing in the language 
of this letter to suggest that the defendant made the sending of a cheque a condition 
precedent to his taking delivery of the bales from the plaintiffs. There is nothing 
on record-to show what happened subsequently after this letter was received by 
the plaintiffs until the 19th August, 1943, when the plaintiffs addressed a letter 
to the defendant enclosing an invoice for the goods. They stated in that letter 
that they were sorry to note that in. spite of the settlement of the 2nd August, the 
-defendant had not taken delivery of the above bales and that the invoice was being 
sent for the amount calculated in accordance with the settlement. 


The date on which this letter was addressed is rather important because on 
that date the Textile Commissioner in agreement with the Chairman of the Textile 
Control Board after approval by the Government of India in the Department of 
Industries and Civil Supplies issued a statement in and by which he fixed the 
-ceiling price for certain standard varieties of cloth and yarn including the variety 
-of yarn covered by the suit contract, viz., the 40’s by which an ex-mill ceiling price 
of Rs. 25-5-6 was fixed per bundle of 10 lbs. ‘The statement also contained the 
following directions : : a 

“The above are the maximum ex-mill ceiling prices. It has been agreed that cloth and yarn 
will be sold at these prices or at corresponding prices for other qualities in retail at a uniform maximum 
price all over India, which shall not exceed a margin of 15 per cent. over the ceiling prices excluding 


freight and other charges which will not, be above 5 per cent. or a total gross margin of 20 per cent. 
The public will therefore be enabled to buy their supplies at the above prices plus 20 per cent. 


11 
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It has been further agreed that in repect of undelivered goods originally contracted for 
delivery in August, 1943, and onwards prices for all deliveries subsequent to the date of this anno- 
uncement willl be seduced to the ceiling prices mentioned above. The Board has undertaken to 
censure that merchants who receive those concessions from the mills will pass them on in full to their 
buyers. Supplies should therefore be immediately available to the consumer at the above prices.’* 


It may be noticed that by this order the ceiling prices were not fixed in respect 
of sales by one wholesale dealer to another wholesale dealer or by one wholesale 
dealer to a retail dealer. 


The defendant who had evidently been waiting for such a Government order 
immediately wrote to the plaintiffs drawing their attention to it and requesting 
them to send a bill as per that order for the value of 31 bales along with a cheque 
for Rs. 4,680 in respect of the other contract. The plaintiffs replied on 21st August 
that the Government order only applied to the August contracts and as their 
contract was of July they were entitled to the payment of the amount as per their 
invoice. They adel the following post-script : 

“ Please note that if you do not take delivery of the 31 bales against payment within 24 hours 


of the receipt of this letter the bales will be sold at market rate at your risk and you will be held fully 
responsible for all losses thereof.” 


The defendant in his reply on the same date drew the attention of the plaintiffs. 
to the fact that the Government order would apply to all deliveries made subsequent 
to the date of announcement and that the prices should be at the Government 
rate and for the first time the defendant added a further condition that before 
delivering 31 bales even at the Government rate the plaintiffs should send the 
amount of Rs. 4,680 in respect of a different contract or allow them to deduct that 
amount from the cost of the 31 bales. The defendant unambiguously declared 
that, unless the plaintiffs did so, he would not take delivery even of a single bale. 
There is a further exchange of letters. In their letter of the 22nd August, the 
plaintiffs pointed to the defendant that it was agreed that delivery should be 
taken at the reduced rate by the 15th August. Eventually on the goth August, 
1943, 31 bales were sold by public auction at the risk of the defendant for a sum 
of Rs. 28,830. The plaintiffs then sent to the defendant a bill for the difference 
between the price as per contract after allowing the reduction agreed upon less 
the amount received at the re-sale, viz., Rs. 10,625-4-0. Then there was an exchange 
of notices between the parties through their lawyers and the suit was instituted 
on the 7th December, 1943, for the recovery of the said sum. 


The defendant raised several pleas in his written statement originally filed. 
as well as in an additional written statement. He denied that he committed a 
breach of contract and alleged that the default was on the part of the plaintiffs 
who refused to deliver at the prices fixed by the Government. The learned Sub- 
ordinate Judge held that the breach of contract was committed by the defendant 
and not by fe plaintiffs. He held, however, that the order of the Textile Com- 
missioner dated the gth August, 1943 (the date given by the learned Judge as 
21st August, 1943, is apparently a mistake) would apply to the suit contract and 
that the plaintiffs would be entitled only to the difference between the price calculated 
according to the ceiling prices and the amount fetched at the resale, DIZ, 
Rs. 3,539-1-0. He accordingly passed a decree for that amount in favour of the 
plaintiffs and dismissed the rest of their claim. 

‘Though the suit was instituted on the 7th December, 1943, the decision of the 
main question arising in the suit and in appeal ultimately rests on the construction 
of the provisions of the ordinance passed subsequently on the 13th January, 1944. 
The attempt of the plaintiffs-appellants has been to escape from the operation of 
the provisions of this ordinance while on the other hand the defendant-respondent 
wouid rely upon its terms as applying to the present case. It is therefore important 
to reproduce the material provisions of this ordinance. It is called the Cotton 
Cloth and Yarn (Contracts) Ordinance, 1944, and was made and promulgated by 
the Governor-General in exercise -of the powers conferred by section 72 of the 
Government of India Act on the 13th January, 1944, and came into force at once. 
Section 2 (1) and (2) are as follows : 
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ji (1) . Where after the making of any contract for the sale of cotton cloth or cotton yarn by 
one wholesale dealer to another or by a wholesale dealer to a retail dealer the maximum prices 
ex-factory and retail at which such cloth or yarn may be sold have been fixed by an order made under 
the Cotton Cloth and Yarn (Control) Order, 1943, then notwithstanding anything to the contrary in 
such contract, when any delivery takes place in pursuance of that contract on or after the date of 
the said order, the maximum price which may be charged for such cloth or shall not in any 
case exceed the maximum retail price fixed by the said order, nor shall it in the case of the first or 
any subsequent sale after delivery from the manufacturer exceed by more than a percentage to be 
fixed in this behalf by the Textile Commissioner, the price paid on the occasion of the last preceding 
transfer, or if the said order has fixed a maximum price in respect of such sale, that maximum price ; 
and where in pursuance of any such contract, the buyer has paid a price exceeding that laid down 
in this section, whether voluntarily or in execution of a decree passed by a Court or otherwise, he shalt 
be entitled to receive from the seller any sum so paid in excess, 


(2) The provisions of this section apply to contracts made whether before or after the com- 
mencement of this ordinance, and to sales made in pursuance of any such contract on or after the 
15th day of August, 1943.” 

It is common ground that the date of the order made under the Cotton Cloth 
and Yarn Control Order, 1943, referred to in section 2 (1) of the ordinance is rgth 


August, 1943. 
Mr. C. R. Pattabhiraman, learned counsel for the appellants, based his conten- 
tion that the ordinance has no application to the suit transaction on two grounds. 


The first ground is that the ordinance only applies to cases where there has 
been delivery on or after the date of the order fixing the ceiling prices, mz., roth 
August, 1943, and admittedly in this case there was no delivery of the goods to the 
defendant and so the ordinance has no application. The logical result of this 
argument, as learned counsel himself frankly conceded, would be that if the defendant 
had taken delivery in accordance with the demand of the plaintiffs in their letter of 
the 19th or 22nd August, 1943, then they would not be entitled to charge the 
defendant with a price higher than the ceiling price fixed by the Textile Commissioner 
but as the defendant had refused to take delivery he could be made liable for the 
original contract price far in excess of the ceiling price. I am unable to agree with 
this contention. The fact that the defendant refused to accept delivery cannot 
render his liability greater than if he had accepted delivery. The principle in 
assessing the damages on a breach of contract is to place the parties in the same 
position as they would have been if the contract had been duly performed. If 
the contract had been so duly performed, the plaintiffs would have been entitled 
only to recover the price in accordance with the rate fixed by the Textile Commis- 
sioner in his order dated roth August, 1943, and the plaintiffs cannot be in a better 
position because the contract has been broken. ‘The contention of the learned 
advocate for the appellants practically invites me to hold that the defendant has 
to be penalised with an additional liability for his wrongful act of breach of contract. 
There is nothing in the ordinance to support this contention which must therefore 


fail. 


The second ground urged by Mr. C. R. Pattabhiraman is that the ordinance 
has no application to this case because under section 2, sub-section (2) the provi- 
sions of the ordinance only apply to sales made on or after the 15th day of August, 
1943, and in the present case there is a sale made before that date. This contention 
involves a determination of (1) a question of fact, viz., whether there was a sale 
made before the 15th day of August, 1943, and (2) a question of law, viz., whether 
the provisions of the ordinance would not app y to the case of a completed sale 
before the 15th day of August, 1943, when delivery is made or is contemplated to- 
be made after the 19th of August, 1943, t.e., the date on which the ceiling prices 
were fixed. 


According to the appellants, by their letter of the 6th July, 1943, in which 
they informed the defendant that the bales sold to him were ready and asking him 
to take delivery, they definitely appropriated specific goods towards the contract 
entered into with the defendant. On the 7th July, 1943, the defendant in reply to- 
this letter informed the plaintiffs that arrangements would be made to take delivery 
of the bales by the end of the month or early next month. This reply would amount 
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‘to an acceptance of the appropriation made by the plaintiffs. The condition 
mentioned in the defendant s letter, viZ., “subject to the pending decisions of the 
Government which please note” had reference only to the prices that 
may be fixed ; but otherwise there was no objection to the act of appro- 
priation. The property in the goods therefore passed to the buyer, i.e., 
the defendant, and there was a concluded sale. The subsequent correspon- 
dence proceeds entirely on the basis that definite goods had been appropriated 
and the defendant was only trying to evade taking delivery in the hope 
of securing the benefit of Government notification compulsorily reducing 
‘the price. Mr. Pattabhiraman next submitted that at any rate when, after g1st 
July, 1943, the parties met and arrived at a settlement as regards reduction in price 
“and exchanged the letters dated 2nd August and grd August, 1943 (Exs. P. 11 and 
P. 11-a) respectively, there was an unconditional assent. He relied upon the 
language of the letter addressed by the defendant on the grd August, 1943 (Ex. 
‘P.11-a) in which he definitely consented and confirmed the settlement arrived at. 
‘The only request made by the defendant was that delivery of the bales may be 
postponed till about the 15th August, and the plaintiff’s letter of the 22nd August 
{Ex. P. 14) shows that they evidently accepted this proposition. Mr. Pattabhiraman 
relied upon certain English decisions in support of his contention that the evidence 
in this case is sufficient to establish a concluded sale. The first of them is the early 
case of Rohde v. Thwaites!, “A having in his warehouse a quantity of sugar, in 
bulk, more than sufficient to fill twenty hogsheads, agreed to sell twenty hogsheads 
to B, but there was no note in Writing of the contract sufficient to satisfy the Statute 
of Frauds. Four hogsheads were delivered to and accepted by B. A filled up and 
appropriated to B sixteen other hogsheads, and informed him that they were ready, 
.and desired him to take them away. Bsaid he would take them as soon as he could. 
It was held that the appropriation having been made by A, and assented to by B 
the property in the sixteen hogsheads thereby passed to the latter, and that their 
value might be recovered by A, under a count for goods bargained and sold.” 
Bayley, J., observed as follows: ° 


“In fact, the plaintiffs did appropriate, for the benefit of the defendant, sixteen hogsheads of 
‘sugar, and they communicated to the defendant that they had so appropriated them, and desired 
him to take them away; and the latter adopted that act of the plaintifts, and said he would send 
for them as soon as he could. I am of opinion that by reason of that a propriation made by the 
Tah, ane assented to by the defendant, the property in the sixteen eads of sugar passed 
to the vendee.” 


‘Holroyd, J., said : 


“Lam of opinion that the selection of the sixteen hogsheads by the plaintiffs, and the adoption 
of that act by the defendant, converted that which before was a mere agreement to sell into an actual 
‘sale, and that the property in the sugars thereby passed to the defendant; and consequently, that 
he was entitled to recover the value of the whole under the count for goods bargained and sold.” 

In the next case of Pignataro v. Gilroy?, the acceptance of the buyer to the 
pail ion made by the seller was inferred from a mere neglect of the buyer 
to reply to the notice of appropriation. In that case, the seller wrote to the buyer 
that the bags covered by the contract were ready for delivery and added that he 
would be pleased if the buyer could send for them at once as they were very short 
ofroom. The buyer did not send for them ; he never replied to the letter. Some- 
time later, the bags were stolen. It was held that the property in the bags had 
passed to the buyer and he was not entitled to damages for non-delivery. 


Learned counsel also referred to the following passage from the speech of 
Lord Loreburn, L.C., in Badische Anilin Und Soda Fabrik v. Hickson? : 


“A contract to sell unascertained goods is not a complete sale, but a promise to sell. There 
“must be added to it some act which completes the sale, such as delivery or the appropriation of specific 
‘goods to the contract by the assent, express or implied, of both buyer and seller, Such appropriation 
will convert the executory agreement into a complete sale. 


i one 


B. & C. 388: 108 E.R. 495. 3- (1906) A.C. 419 at 421. 
- “2 (1919) r K.B. ' 


459. 
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What actually happens need not involve any change cither in the condition of the goods or in 
their location. ey were the property of the seller before the rs gal ace they became the 
property of the buyer as soon as they are appropriated ; and that is all.” i 

He also relied on section 23, sub-section (1) of the Indian Sale of Goods Act, 
which runs thus : 

“Where there is a contract for the sale of unascertained or future goods by description and 
goods of that description and in a deliverable state are unconditionally a ropriated to the contract, 
either by the seller with the assent of the buyer or by the buyer with the assent of the seller, the 


property in the goods thereupon passes to the buyer. Such assent may be express or implied, and 
may be given either before or after the appropriation is made.” 


1 think there is considerable force in the contention raised on behalf of the 
appellants. There is no doubt whatever, and it was never suggested to the 
contrary, that there were always ready at the plaintiff's godown the 31 
bales answering to the contract description. According to the contract, 
the buyer had to accept the sellers’ godown delivery. It is in the evidence 
of the defendant: himself that the plaintiffs’ shop is in a - street. 
adjacent to the street in which his shop is situated and only a few 100 
yards away. -The defendant never said that there were no bales which had 
been appropriated towards the contract. On the other hand he admitted that 
the plaintiffs were asking him to take delivery from 6th July, but he wanted to take 
delivery after the Textile Commissioner had fixed the prices. I am inclined to 
think that the letters of the 6th and 7th July, 1943 (Exs. P-2 and P-3) are evidence 
of a concluded sale. But even assuming they are not, I think that on the grd August, 
1943, when the defendant definitely assented to and confirmed the settlement 
made on the end August, 1943, there was a completed sale of ascertained goods and 
the only request of the defendant was for a postponement of delivery of the goods. 
Assuming that the original contract came to an end on the expiry of the grst July, 
1943, the goods which had been set apart by the defendant under that contract 
had become ascertained goods and they were sold for a reduced price on the 2nd 
August, 1943, and the defendant definitely agreed to it by his letter of the 3rd 


August, 1943. 


The learned Advocate-General for the defendant contended that there was no 
act of appropriation in the sense of earmaiking and isolation. I do not see what 
more was necessary than the intimation contained in the letter of 6th July that the 
31 bales sold to the defendant were ready and could be taken delivery at any time. 
The memorandum of the auction sale (Ex. P. 15-a) mentions the bale numbers 
and there is nothing to indicate that these bales were not in the plaintiffs’ godown. 
Actually the plaintiffs more than once pointed out to the defendant that the stock 
lying with them should be cleared very soon to comply with Government orders. 
The learned Advocate-General also urged that this point was not sufficiently raised 
by the plaintiffs in their plaint but evidently he overlooked the fact that when the 
plaint was filed on 7th December, 1943, Ordinance II of 1944 had not been promul- 
gated. On that date there can be no doubt that the plaintiffs could claim the 
rate fixed under the contract subject of course to the reduction agreed upon. It was 
after the institution of the suit that the ordinance came into force and it was also 
considered by the learned trial Judge. In the memorandum of grounds of appeal, 
one of the grounds clearly raises this point. Ground No. 5 runs as follows: 


“ The lower Court ought to have held that on the correspondence that passed between the 
parties, there was a sale of 31 bales of 40’s Palaniandavar Mills yarn on and August, 1943, the delivery 
of which was however by consent postponed to 15th August, 1943.” 


There can be no doubt that where there is an unconditional contract for the sale 
of specific goods in a deliverable state, the property in the goods passes to the buyer 
when the contract is made, and it is immaterial whether the time of the payment 
of the price or the time for delivery of the goods, or both is postponed (section 20 
of the Sale of Goods Act). i 


The question that next falls for decision is whether the provisions of the ordinance 
apply when there was a concluded sale before the 15th August, 1943, but delivery 
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was contemplated to be given after the roth August, 1943. Of this latter fact 
there can he no doubt in this case because the plaintiffs were willing to extend the 
tume for delivery even up to the 22nd August (Vide Ex. P-14). The learned 
Advocate-General contended that once delivery actually takes place, or is con- 
templated to take place after the date of the order fixing the ceiling prices, t.2., 
tgth August, 1943, the provisions of the ordinance apply and for this position he 
relies upon section 2, sub-section (1) of the ordinance. But he was unable to suggest 
any case to which the latter part of sub-section (2) of section 2 would have appli- 
cation. If, according to him, the reference is only to sales in respect of which delivery 
also has been made before the 15th August, 1943, then there was no reason to add 
those words because 1 5th August, 1943, is earlier than the date fixing the ceiling 
prices and it must be remembered that the ordinance was passed long after the date 
on which the ceiling prices were fixed. The learned Advocate-General was therefore 
forced to argue that these words, viz., ““ sales made in pursuance of any such contract 
on or after the 15th day of August, 1943’ are superfluous. This argument does 
not commend itself to me as it is opposed to all sound canons of construction. The 
following passage from Craies on Statute Law, 4th edition, to which attention was 


‘drawn in the course of arguments by My Lord the Chief Justice is apposite in this 
connection : 


“In R. v. Berchet}, it is said to be a known rule of interpretation of statutes, that such a sense is 
to be made upon the whole as that no clause, sentence, or word shall prove superfluous, void, or 
insignificant, if by any other construction they may all be made useful and pertinent. And in Harcourt 
v. Fox?, Lord Holt said : ‘I think we should be very bold men, when we are entrusted with the 
interpretation of Acts of Parliament, to reject any words that are sensible in an Act’.” 


I think a construction is possible which can prevent the latter part of sub-section (2) 
of section 2 from being disregarded as superfluous. It may be noted that the ordi- 
nance refers to contracts for sale and to sales distinctly. Whereas in sub-section (1) 
of section 2 the language is : 


“ Where after the making of any contract for the sale of cotton cloth or cotton yarn... 
when any delivery takes place in pursuance of that contract ........ = 


In sub-section (2), the language is : 


“the provisions of this section apply to contracts made whether before or after the 
commencement of ı his ordinance, and to sales made in pursuance of any such contract on or after 
the 15th day of August, 1943.” 


In my opinion “sales” in sub-section (2) mean concluded sales in which the 
property has passed from the seller to the buyer irrespective of the fact whether 
delivery has taken place or not. If a concluded sale has been made before the 
15th August, 1943, the ordinance will have no application to such a sale though 
delivery may take place or may be contemplated to take place after the 1gth August, 
1943, because such delivery would take place not in pursuance of a contract for 
sale but in pursuance of the sale. The ordinance applies to all executory contracts 
whether before or after its commencement, but if there is an executed or completed 
sale, if it is before the 15th August, 1943, the ordinance will not apply ; but if it is 
after the 15th August, 1943, though it may be before the Igth August, 1943, the 
ordinance will apply. I therefore hold that the ordinance does not apply to this case. 


It only remains for me to consider briefly the point raised by the learned 
Advocat neral in the memorandum of objections filed on behalf of the defendant 
objecting to the decree passed by the lower Court, that is, that the defendant did not 
commit breach of contract but that the breach was committed only by the plaintiffs, 
The argument advanced is that the plaintiffs were not justified in demanding a 
price higher than the ceiling price as a condition for delivering the goods. No 
doubt on the day of such demand ordinance No. II of 1944 was not in existence 
but as that ordinance is retrospective the plaintiffs must be deemed to have acted 
illegally in demanding a higher price and therefore should be held to have com- 
mitted a breach. The argument to my mind appears to be most extravagant. 





1, (1688) 1 Show. 106 : 89 E.R. 480. 2. (1693) 1 Show. at 592 : 89 E.R, 738. 
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There is nothing in the ordinance to render anything illegal which was legal at the 
time when it was done. When the plaintiff’s demanded the price as settled on 
2nd August, 1943, there was no Government order or notification which precluded 
them from doing so. It was the defendant who was purposely evading taking 
‘delivery in the hope of securing some benefit by the promulgation of a Government 
order. It is impossible to hold that the plaintiffs committed any wrongful act 
on account of which they should be held to have committed a brearh. The learned 
trial Judge was right in holding that the defendant is guilty of a breach of contract. 


It follows that the TE must be allowed and the plaintiffs are entitled to a 
decree as prayed for with costs both here and in the trial Court. 


The memorandum of objections must be dismissed with costs, 
The Chief Justice.—I agree and have nothing to add. 


B.V.V. Appeal allowed. 
— Memo. of objections dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT — MR, Justice WADSWORTH AND MR. Justice GoOvINDARAJACHARI. 
Sathi Perireddi and others .. Appellanis* 


D. 
Selagasetti Venkatraju, being minor by next friend Bodem 
Ayyanna and others -> Respondents. 


Hindu Law—Widow—Compromise or settlement of rival claims to her husband’s estate—If and when binds 
the reverstoners and pariies thereto—Enlargement of the widows estate into an absolute estate by the compromise 
— Efect on the validity of the compromise. 


Where on the death of a Hindu disputes arise in regard to his p and in the litigation 
following the widow represents the estate of her deceased husband, it would be within her competence 
to refer such disputes to arbitration as also to agree to a reasonable adjustment of the conflictin 
claims. Any such adjustment or settlement would be binding on the reversioners where it is fo 
that the ow has acted properly and prudently in ially recognising the rival claims and in 
entering into the settlement whereby she secured and retained a substantial portion of the estate 
and avoided a costly and protracted litigation with its attendant uncertainties. Even if the 
reference to arbitration and the award and decree that follows are for any reason to be treated as 
having no more validity than a compromise entered into by her, it would be binding on the parties 
because a compromise made bona fide by a Hindu widow for the benefit of her husband’s estate will 
bind a reversioner quite as much as a decree obtained on contest. 


It is true that a Hindu widow cannot by a campromise entered into by her with a person claiming 
adversely to the estate convert or enlarge her own limited estate into an absolute estate in such properties 
as she obtains under the compromise ; but this does not mean that the compromise which gives 
portion of the estate to the rival claimant in order to induce him to forbear from pursuing his claim 
and thereby avoids a contest which might possibly result in bis getting the whole of it, is not binding 
as between the reversioner and the person whose claim is satisfied by a cession of part of the estate. 
The enlargement of the widow’s estate does not have the effect of invalidating the compromise as 
between the reversioners and those claiming adverse to the estate, though as against the rever- 
sioners, such provision in the compromise can have no legal force or validity. 

Appeals against the order of the Court of the Subordinate Judge of Cocanada, 
dated 7th March, 1945, and made in A.S. No. 32 of 1943 preferred against the 
decree of the Court of the District Munsiff of Peddapuram in O.S. No. 302 of 1930. 


C. Rama Rao and K. Bhimasankaram for Appellants. 

D. Narasaraju for Respondents. 

The Judgment of the Court was delivered by 

Govindarajachart, 7.—These civil miscellaneous appeals arise out of O.S. No. 
302 of 1939 on the file of the Gourt of the District Munsiff of Peddapuram the pro- 
perties comprised in which were originally owned by one Savarala 
who is referred to hereinafter as Ramanna senior. Ramanna senior died in 1892 


leaving a widow, Gangamma who died in 1913 and a daughter Venkayamma, 
who died in 1914. The first defendant is the son of Venkayamma. Ramanna 


* A. A; O. Nos. 355 and 956 of 1945. 28th November, 1946. 
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senior. is alleged to have adopted his sister’s son’s son, one Kola Ramanna herein- 
after referred to as Ramanna junior. Ramanna junior died in 1917 leaving a 
widow, Ammanna, who died on 26th May, 1938, and a daughter Gangamma, who 
died on 18th July, 1938. The plaintiff is the son of Gangamma. The second 
defendant is the brother of Ramanna junior in his aurasa family. The third 
defendant is the plaintiff’s father’s father. The fourth defendant is not related 
to the plaintiff or defendants 1 to 3. He claims some of the properties in suit partly 
under a conveyance executed by Ammanna and partly as the purchaser in Court. 
auction in execution of decrees obtained by him against her. Defendants -5 to 
16 are alienees from defendants 1 to 4. The 17th defendant is the lessee of a house 
and house site while the interest of the 18th defendant does not clearly appear. 


The plaintiff seeks to recover the suit properties on the short ground that 
they formed part of the estate of his maternal grandfather, Ramanna junior, which 
devolved on the death of the latter’s widow and daughter on the daughter’s son, 
the plaintiff, that the transactions which resulted directly or indirectly in the 
defendants coming into possession of the sevéral properties were entered into by 
his maternal grandmother Ammanna and are not binding on him and that he is 
therefore entitled to obtain possession of the suit properties with mesne profits 
from the date of his mother’s death. The principal defence is that the plaintiff 
cannot claim the suit properties because of a certain award given by arbitrators- 
in terms whereof a decree was passed in O.S.No.8 of 1920 on the file of the Additional 
District Munsiff of Cocanada to which the plaintiff’s grandmother Ammanna 
and defendants 1 to 3 were parties. This defence found favour with the learned 
District Munsiff who held that the said decree was not vitiated by fraud or undue 
influence as alleged by the plaintiff, that it was in bona fide settlement of disputes 
between the plaintiff's grandmother, Ammanna and defendants 1 to 3, who were 
putting forward rival claims to the properties, that the plaintiff cannot conse- 
quently lay claim to any of the properties which were given to defendants 1 to 3 
under the said decree, that even as regards the properties which Ammanna took 
under the said decree she had an absolute estate therein and not the limited estate 
of a Hindu widow as contended by the plaintiff and that the plaintiff cannot conse- 
quently question the validity of the sales of her properties in Court auction or by 
private treaty. In consequence of the above findings, the suit was dismissed by 
the learned District Munsiff. i 


The learned Subordinate Judge, however, held on appeal that the award- 
decree is vitiated by fraud and undue influence, that it does not represent a settle- 
ment of bona fide claims and that it is not valid and binding on the plaintif. The. 
learned Subordinate Judge further found that Ramanna junior was the validly 
adopted son of Ramanna senior, that Ramanna junior died possessed of the suit 

roperties and that the plaintiff as his daughter’s son would be entitled to recover 
them if the defendants did not establish that the alienations relied on by them were 
binding on the plaintiff. -As no finding was recorded by the trial Court on the 
question of the binding character or otherwise of the various alienations ‘relied 
upon by the defendants, the learned Subordinate Judge remanded the suit 
to the trial Court for fresh disposal in the light of his.judgment. C.M.A. No. 355 
of 1945 is filed by defendants 5, 6, 15 and 18 and by the legal representatives of 
the fourth defendant who died during the pendency: of the-appeal in the lower 
appellate Court. C.M.A. No. 356 of 1945 is filed by defendants 9, 13 and 14. 


The main argument before us on behalf of the appellants is that the award- 
decree is binding on the plaintiff as a bona fide settlement of disputes which it was 
quite within the competence of the limited owner Ammanna to effect. The fact- 
necessary for the decision of this question may be shortly stated. The present 
first defendant filed O.S. No. 488 of -r917 in the Court of the District Munsiff of 
Peddapuram inst the present plaintiff’s grandmother Ammanna, the present 
defendants 2 and 3 and certain others for recovering possession of properties which 
except as to one item are identical with the present suit properties, on the short 
ground that he was- entitled ‘thereto as Ramanna senior’s daughter’s son. ~ The 
written-statements in that suit have not now been exhibited, but it is clear from 
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the issues framed that the plaintiff’s grandmother Ammianna must have put for- 
ward her husband’s title as the adopted son of Ramanna senior. About the same 
time Ammanna herself filed O.S. No. 489 of 1917 in the same Court against the 
present defendants 1 to 3 and others for recovering possession of the properties 
now in suit as belonging to her husband, Ramanna junior and alleging that the 
present second and third defendants and certain others had trespassed upon them 
relying upon a will said to have been executed by Ramanna junior in their favour 
on 12th October, 1917. The present first defendant’s written statement in that 
suit contained a definite denial that Ramanna junior was the adopted son of 
Ramanna senior. ‘These suits were transferred to the District Munsiff’s Court, 
Cocanada, where they were renumbered as O.S. No. 463 of 1919 and O.S. No. 8 
of 1920 respectively. 


Before the suits came on for trial, the principal parties agreed that they should 
be referred to the arbitration of five arbitrators who accordingly gave an a 
to which no objections were filed by any of the parties and in terms of which conse- 
quently a decree was passed in O.S. No. 8 of 1920 on 1gth July, 1921. Since 
Ammanna and defendants 1 to 3 acquiesced in or consented to the award and. 
were willing parties to a decree being passed in accordance therewith, the Courts — 
below viewed the award decree as nothing more than a decree which was the 
result of a compromise and the learned counsel before us proceeded substantially 
on the same footing. Whether an award strictly so-called given by a tribunal 
of the parties’ choice on a fair contest between a Hindu widow and a rival 
claimant to her deceased husband’s estate would not stand on the same footing 
as a decree of Court, we need not pause to consider, as it is not quite clear from 
the record in this case whether there was any trial by the arbitrators and whether 
the arbitrators did not, as often happens, act as mediators and make the parties 
agree to certain terms which they considered proper and reasonable and which 
were thereafter embodied in an award purporting to have been pronounced by 
them. We proceed to deal with the case therefore on the basis that the award 
decree was in substance a consent decree passed between the parties. 


The decree provided inter alia that the present second defendant should be 
given three acres, that the present third defendant should be given two acres besides. 
having his title recognised to an extent of three acres 53 1/2 cents. which the 
plaintiff’s grand-mother originally claimed as part of her husband’s estate ; that 
the present fourth defendant should take two acres on the western side of R. S. No. 
50 instead of two acres on the northern side of the same number as per the 
sale deed executed in his favour by the plaintiff’s grandmother on 3rd December, 
1918, that he should, besides be paid Rs. 660 by the present first defendant as and 
towards the costs of the suit payable by the latter to the plaintiff’s grandmother 
and that the same should be credited towards a certain deed of mortgage executed 
by her in fourth defendant’s favour, that the debts of Ramanna junior should be 
discharged in the proportion of 1:2 by his widow and by the present first defendant 
and that the rest of the immoveable properties after excluding those previously 
mentioned should be divided equally between them. The respective shares 
which were to be taken by the first defendant and the plaintiff’s grandmother 
were to be enjoyed by them with absolute rights, and it was directed that O.S. No. 
463 of 1919 should be dismissed; but no importance attaches to this last direction. 
as the principal parties to that suit were parties also to O.S. No. 8 of 1920 and 
the respective claims were provided for in the decree passed in the latter suit. 


It is obvious from the foregoing that there were disputes firstly as to whether 
Ramanna junior was the validly adopted son of Ramanna senior, and secondly 
whether Ramanna junior executed the will relied upon by the second and third: 
defendants. Ifthe adoption was found against or if the will was found to be true 
and valid, the plaintiff’s grandmother and all those claiming to succeed after her 
to the properties on the footing that they belonged to the estate of Ramanna junior 
would have lost everything. It cannot be suggested that the present first defendant 
was then denying the validity of the adoption of Ramanna junior knowing that 
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it was a valid adoption or in other words that his denial was false to his knowledge. 
It is again not possible to maintain that the present, defendants 2 and 3 were putting 
forward a will which to their knowledge was false or invalid. Ammanna was 
clearly representing the estate of her deceased husband in the litigations of 1917 
to 1920 and it was quite within her competence to refer the disputes to arbitration 
as also to agree to a reasonable adjustment of the conflicting claims. The effect 
of the clause conferring an absolute estate on her in the properties retained by her 
we shall deal with hereafter but apart from that the position as between her and 
defendants 1 to 3 was that she was confronted with claims, which, if successful 
would have meant the total loss of the estate to her and those coming after her. In 
our opinion she acted properly and prudently in partially recognising those claims 
and in entering into a settlement whereby she secured and retained a substantial 
portion of the estate and avoided a costly and protracted litigation with its attendant 
uncertainties. Even if the reference to arbitration and the award and the decree 
that followed are to be treated as having no more validity than a compromise 
entered into by her, the plaintiff would, in our opinion, be bound by them as 
it cannot be denied that a compromise made bona fide by a Hindu widow for the 
benefit of her husband’s estate will bind a reversioner quite as much as a decree 
obtained on contest. There is ample authority for this position ; but it is enough 
to refer to the decision of the Privy Council in Ramsumran Prasad v. Shyam Kumart}, 


The learned Subordinate Judge first deals with the question as to whether 
a Junior was the validly adopted son of Ramanna senior. After finding 
this in the affirmative and also that Ramanna junior died possessed of the suit 
properties, he proceeds to deal with the question whether the award could be 
regarded as a bona fide settlement of disputes, undoubtedly influenced by his rather 
emphatic finding in favour of the adoption of Ramanna junior. In dealing with 
the award the learned Subordinate ia assumed that it accepted Ramanna 
junior as the validly adopted son of Ramanna senior and rejected the claim of 
the first defendant as Ramanna senior’s daughter’s son as also the claim of the 
second and third defendants under an alleged will of Ramanna junior. On these 
assumptions the learned Subordinate Judge comes to the conclusion that the allot- 
ment of substantial portions of the properties to defendants 1 to 3 whom he des- 
cribes as “ persons who had really no claim” is the result of fraud and undue 
influence exercised by the fourth defendant over Ammanna. It seems to us that 
these assumptions are altogether unwarranted by the language and the provisions 
of the award which partially recognised and partially rejected each of the three 
claims that were being put forward. The dismissal of O.S. No. 463 of 1919 from 
which the learned Subordinate Judge concludes that the claim of the first defendant 
was altogether negatived has, as we have already pointed out, no significance 
whatever in view of the fact that the first defendant’s rights were provided for 
in the decree passed in O.S. No. 8 of 1920. It is altogether incorrect to say that 
the third defendant’s claim was ‘rejected in toto’ as the third defendant was given 
2 acres and his co-legatee the second defendant was given 3 acres by the award 
which may therefore be taken to have held that there was some foundation for 
the claims based on the alleged will of Ramanna junior. The fact that Ammanna 
who asserted the adoption of Ramanna junior and the first defendant who denied 
it were given equal shares shows that the arbitrators recognised the bona fides of the 
claims put forward on either side. 


If the claims that were put forward were bona fide—and we are not shown 
how they are otherwise—it would follow that the settlement effected by Ammanna, 
assuming that the award is no more than that, would bind the reversioners to her 
husband’s estate. It has been argued for the respondent-plaintiff that the pro- 
visions of the award relating to the fourth defendant are altogether outside the 
scope of the arbitration which could only deal with the claims put forward in the 
two suits, to which the present fourth defendant was not a party and that the award 
is thereby vitiated. As regards the provision whereby the fourth defendant was 
a ee a A EN 

I. (1922) 44 M.L.J. 751: L.R, 49 LA. 942: I.L.R. 1 Pat. 741 (P.C.). 
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given 2 acres on the western side of R.S. No. 50 in substitution of the 2 acres on 
the northern side of the same number which had been previously conveyed to him 
by Ammanna’s sale deed, the award does no more than record a transaction of 
exchange which was evidently brought about to facilitate a convenient division 
of the properties amongst the several claimants. Again, any decision as to the 
costs of the suits would obviously be within the jurisdiction of the arbitrators to 
whom they were referred, and if the costs which the arbitrators thought fit to award 
to Ammanna were at her instance directed to be paid by the party hable, namely, 
the first defendant to her financier the fourth defendant, we do not see how the 
arbitrators could be said to have gone beyond their jurisdiction. Moreover the 
exchange and the payment of Rs. 660 were agreed to by Ammanna and having 
regard to the circumstances in which she so agreed, we are clearly of the opinion 
that her consent would bind the plaintiff. 


It has next been argued that the provision that Ammanna should take the 
properties allotted to her by the award with absolute rights itself shows that she 
was acting to her own personal advantage and not to the benefit of the estate and 
that consequently the compromise cannot bind the reversioners whose reversionary 
tights themselves are negatived by this provision. Reliance is placed in support 
of this argument on the decisions in Appaswamt Pillai v. Thayammal!, and Rama Bin 
Santu v. Daji Bin Naru*, The facts in the former case are somewhat peculiar. 
‘One Swami Pillai put forward a claim to the properties of one Appa Pillai against 
the latter’s widows on the basis of an alleged joint status between Appa Pillai’s 
branch and his own and obtained under a compromise decree three-fourths of 
what was a very large estate, the widows taking the remaining one-fourth absolutely. 
The High Court held that “ Swami Pillai was putting torward what was to his 
knowledge a thoroughly unfounded and dishonest claim” and that his suit against 
Appa Pillai’s widows was “ but a knowingly dishonest and disingenuous attempt 
on his part to secure Appa Pillai’s estate”. Referring to the properties gat by 
the widows themselves, the High Court held that the extent of the land and the 
amount of the cash received were sufficient to ora the idea that they were re- 
served to them by way of maintenance and that looking to the cash alone which 
was very considerable, it was obvious that the widows were in the main prompted 
by self interest rather than by any consideration for the estate. Swami Pillai’s 
sons were the reversioners on the death of Appa Pillai’s widows and their claim 
to recover that part of the estate which was taken by one of the widows under 
the compromise with absolute rights was upheld by the High Court. Swami 
Pillai’s sons did not of course claim through their father and were in no way estopped 
from questioning the validity of the transaction between him and Appa Pillai’s 
widows. On the findings which we have outlined above we do not see how the 
result could possibly be otherwise. We are in substantial agreement with the 
reasoning in Appaswami Pillai v. Thayammal!, and it is unnecessary to discuss the 
correctness or otherwise of individual observations therein. We do not read the 
decision however as laying down that the mere circumstance that a widow took 
or was given an absolute estate in the properties allotted to her would have the 
effect without more of rendering the settlement invalid as between the reversioner 
and the rival claimant whose claim was partially recognised by the compromise 
so as to enable the reversioner to claim the properties allotted to the latter. It 
is noteworthy that in the case under discussion the learned Judges refer pointedly 
in more than one place to the fact that they were dealing only with the claim of 
the reversioners to the properties allotted to one of the widows absolutely and not 
with the properties allotted to Swami Pillai, 


The case of Rama Bin Santu v. Daji Bin Naru*, was concerned with a decree 
passed by consent in terms ofan award between a Hindu widow and a person claim- 
ing under a will alleged to have been executed by her deceased husband, and all 
that is held is that the principle of the Sivaganga case Katama Nachiar v. Rajah of 
i 

1. (1939) 2 M.L.J. 236. a. (1918) I.L.R. 43 Bom. 249.” 
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Sivaganga’, namely, that a decree fairly obtained against a Hindu widow binds 
the reversioners can be applied to a consent decree passed between a Hindu 
widow and a rival claimant to the estate only when it is established that the consent 
decree was obtained in such circumstances that it ought to be regarded as a decree 
fairly and properly obtained. It is pointed out that the party contending that 
the consent decree amounts to a bar against the reversioners would not have done 
enough if he merely produces it and that it still remains for him to establish the 
circumstances which would give it that efficacy. We are unable to see how the 
judgment in Rama Bin Santu v. Daji Bin Naru2, would, having regard to the cir- 
cumstances we have already dicussed, disentitle defendants 1 to 3 and their alienees 
from claiming that the award decree passed as between them and Ammanna was 
fairly and properly obtained and is therefore binding on the plaintiff. 

It is true that a Hindu widow cannot by a compromise entered into by her 
with a person claiming adversely to the estate convert or enlarge her own limited 
estate into an absolute estate in such properties as she obtains under the compro- 
mise ; but this does not mean that the compromise which gives a portion of the 
estate to the rival claimant in order to induce him to forbear from pursuing: his 
claim and thereby avoids a contest which might possibly result in his getting the 
whole of it, is not binding as between the reversioner and the person whose claim 
is satisfied by a cession of part of the estate. The distinction between the claim 
to the properties retained by the widow and the claim to those given up by her 
has been pointed out in Seetharamamma v. Patta Reddi?, and, is in our opinion, a 
sound one applicable in the circumstances of the present case. l 

It is not Ke and it is unnecessary to speculate how it came about that 
Ammanna was given an absolute estate in those properties which were allotted 
to her under the award notwithstanding that she was puttine forward a title to 
them only as the widow of the last maleholder. It was possibly due to inadvert- 
ence on the part of the arbitrators. But, however, it might have happened, it 
seems to us clear in law that the enlargement of Ammanna’s estate does not have 
the effect of invalidating the award decree as between the plaintiff and 
defendants 1 to 3, though it must be admitted that as against the plaintiff the 
clause conferring an absolute estate on Ammanna in the properties given to her 
can have no legal force or validity and his claim to those properties must bė viewed 
as if there was no such clause . It follows therefore that the plaintiff has no valid 
claim to the properties allotted to defendats 1, 2 and 3 in pursuance of the decree 
in O.S. No. 8 of 1920. His suit therefore fails as regards those properties and 
as against defendants who are interested in them. l 

So far as the fourth defendant is concerned, it is not suggested that the ex- 
change of 2 acres on the western side of R.S. No. 50 for 2 acres on the northern 
side of the same survey number is not a prudent transaction binding on the estate. 
Obviously it is, as the exchange facilitated the convenient division of the properties 
as between the several parties to O.S. No. 8 of 1920. But it is argued that 
the sale deed executed by Ammanna in favour of the fourth defendant on srd 
December, 1918 is itself not binding on the plaintiff. It is claimed on the other 
side that the fourth defendant helped Ammanna in fighting out the litigations 
against her relations who were claiming the entirety of the estate for themselves 
and that an arrangement for remunerating the fourth defendant for his services 
would therefore be binding on the reversion. The Courts below however have 
not dealt with this part of the case nor with the validity or otherwise of the other 
alienations by way of conveyances or Court sales of ‘the properties which were 
allotted to Ammanna under the decree in O.S. No. 8 of 1920. 

The appeals are allowed to the extent indicated above. Defendants 9, 13 
and 14 will have their costs in all Courts from out of the plaintiff’s estate. Costs 
of all proceedings as between the plainiff and the other defendants will abide and 
follow the result of the suit. In other respects the order of remand of the lower 


appellate Court is maintained. 
V.S. —— Appeal allowed in part. 
a ee 
1. (1863) 9 M.I.A. 539. 2. (1918) I.L.R. 43 Bom. 249. 3. (1940) M.W.N, 14. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justiaz HAPPELL AND Mr. Justick RAyAMANNAR. 
Rajarajeswari Ammal .. Appellant* 
v 


S. Sankaranarayana Aiyar and another .. Respondents, 


Limitation Act (IX 4 1908), sections 20 (1) and 21—Payment of interest in respect of debts due under 
two promissory notes—. sements relating thereto made on the wrong notes by mistake—Evidence aliunde to 
prove that the endorsement on each note related to the payment of interest dus on the other—Admissibility —“ Agent 
duly authorised” to make payments and acknowlsdgment—Testamentary guardian of Hindu minor daughter— 
Payments and acknowledgments by, after the minor is married—If will save limitation. 

As evidence can be given apart from the endorsement itself on a promissory note to show that 
a particular payment was towards the interest due on a debt, where interest has been paid towards 
the debts due on two promissory notes but by mistake the relevant endorsements as to payment of 
interest are made on the wrong notes, evidence aliunds would be admissible to show that the endorse- 
ment made on each note was an acknowledgment of the payment of interest in respect of the other 
so as to save limitation. 


A testamentary guardian can be appointed by a Hindu father both as regards the person as well 
as the property of his minor daughter. Though on the marriage of the minor the husband would 
in law become the guardian of her person unless there is an express provision in the wil, the guardian 
appointed by it wills not cease to be the guardian so far as the pe petty is concerned. Hence a testa- 
men guardian who continues to be the lawful guardian of her property in spite of her marriage 
would be an “ agent duly authorised ” to make payments and acknowledgments on her behalf and 
such payments and acknowledgments will save limitation. 


Appeal against the decree of the Court of the Subordinate Judge, Tinnevelly, 
dated 31st August, 1944, in O.S. No. 33 of 1943. 


B. Sitarama Rao, V. Ramaswami Atyar and A. Sambasiva Rao for Appellant. 


R. Ramamurtht Aiyar, T. R. Venkataraman and V, Meenakshisundaram for Res- 
pondents. 


The Judgment of the Court was delivered by 


Rajamannar, F.—This appeal arises out of a suit filed by the first respondent 
in the Court of the Subordinate Judge of Tinnevelly to recover a sum of 
Rs, 16,350-14-8 in respect of two promissory notes for Rs. 18,000 (Ex. P-1) and 
Rs. 3,400 (Ex. P-3) respectively executed on goth October, 1922 and 18th Au t, 
1927, by the father of the first defendant (the appellant before us) in favour of the 
second defendant. The plaintiff is the younger brother of the second defendant 
and the moneys due under the promissory notes belonged to the joint family of 
which they were members. ‘There was a partition in 1929 and KAN the plaintiff 
and the second defendant became each entitled to a moiety of the amounts due 
under the two promissory notes. On 28th June, 1943, the second defendant made 
an endorsement in favour of the plaintiff for half of the amount due in respect of 
each of the promissory notes. The plaintiff instituted the present suit on the rst 
July, 1943. 

In the trial Court there were two main defences : (1) discharge ; and (2) limi- 
tation. The first defendant pleaded certain payments of which ete 
were not to be found on the promissory notes but such payments were not proved 
in the Court below. Mr. Sitarama Rao, the learned counsel for the appellant 
first defendant, has not challenged the correctness of the finding of the lower Court 
rejecting those payments. 

He however pressed before us the plea of limitation. Though the promis- 
sory notes were of the years 1922 and 1927 respectively the plaintiff relied upon 
payments of interest and endorsements in acknowledgment of such payments made 
on the respective promissory notes. ‘The last of such endorsements is dated rst 
July, 1940, and the acknowledgment is in the handwriting of the zamin clerk of 
—_—iO ete eres 

*Appeal No. g1 of 1945. grd March, 1947, 
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the first defendant’s estate. It appears from a perusal of the two endorsements 
in question, namely, Ex. P-1(0) on the promissory note for Rs. 18,000 and 
Ex. beg (n) on the promissory note for Rs. 3,400 that an obvious mistake had been 
committed in entering up the endorsements on the respective documents. The 
recitals show that the endorsement Ex. P-1(0) must have been made with 
reference to the promissory note, Ex. P-3 and the endorsement Ex. P-3 (n) made 
in respect of the promissory note Ex. P-1. This is not seriously disputed by the 
learned Counsel for the first defendant but he contended that as each of the endorse- 
ments is expressed to have been made in respect of the particular promissory note 
on which the endorsement was made, there would not be a sufficient acknowledg- 
ment in writing within the meaning of the proviso to section 20 (1) of the Indian 
Limitation Act. 


Another contention of the learned counsel for the first defendant was confined 
to the promissory note, Ex. P-3. Assuming that the proper endorsement in res- 
pect of this promissory note is Ex. P-1 (o) nevertheless, so the argument ran, the 
endorsement is not proper because the interest acknowledged by that endorsement 
is stated to be the interest due from 2nd April, 1937, to the end of 1st May, 1937, 
whereas it is clear from the prior endorsement dated goth October, 1937, that 
interest in respect of that promissory note had been paid till the end of October, 
1937- It was contended that as the endorsement mentioned that the interest 
paid was for a particular period and actually no interest was due in respect of that 
period the payment cannot save limitation under section 20 of the Act. In our 
opinion, there is no substance in either of the contentions and they are answered 
by the plain naar of section 20 as it stood before the amendment of 1942. All 
that is required under section 20 is that there should be a payment and that pay- 
ment should be towards interest as such. ‘The payment must be by a person liable 
to pay the debt or by his agent duly authorised, and the acknowledgment of the 

ayment should be in the writing of or signed by the person making the payment. 

n our opinion it is not permissible to read into the section other conditions such 
as that the interest should be for any particular period or that the acknowledgment 
of the payment should itself mention that the payment is for interest for any parti- 
cular period. It has been held that evidence can be given apart from the endorse- 
ment itself to show that a particular payment was towards the interest due on a 
debt (vide Kandaswamt Mudaltar v. vammal1). ‘The two things essential there- 
fore are the payment of interest as such and an acknowledgment of the payment 
in the handwriting of or in writing signed by the person making the payment. 
If evidence aliunde is admissible to prove that a particular payment was for interest 
on a particular debt it follows that evidence is equally admissible to show that 
in this case the endorsement made on Ex. P-1 was an acknowledgment of the 
payment of interest due in respect of Ex. P-3, and likewise in respect of the other 
endorsement. As regards the contention that no interest was payable for the 
period expressly mentioned in the endorsement we consider that as undoubtedly 
the interest which was due and payable in respect of the promissory note, Ex. P-3 
on the date of the payment in question was considerably more than the amount 
actually paid it would not really matter that a mistake was committed in mention- 
ing the period for which the interest was paid. If actually the interest for that 
period had already been paid the debtor would get a credit for his payment towards 
the balance of interest still due and payable by him. ‘This, however, would not 
prevent the payment and the acknowledgment from being relied upon to save 
the claim from being barred by limitation. 


It was also contended on behalf of the appellant that though the endorse- 
ment expressly mentions that the payment was on Ist July, 1940, the payment 
was made on 2gth June, 1940 and therefore the suit is barred by limitation. It 
may be stated that the main plea of the first defendant was that no payments were 
ever made in respect of either promissory note at or about the time of the endorse- 





pe 


1. (1937) 2 M.LJ. 54. 


IT] RAJARAJESWARI AMMAL 0. SANKARANARVYANA AIYAR, 95 


ment. The case now put forward is evidently based upon the fact that in the 
plaintiff 's accounts the entry of payment is made under the date 2g9gth June, 
1940. The explanation of the plaintiff and the clerk who wrote the account is 
that there was a mistake due to inadvertence and the correct date was not entered 
in the margin of the accounts. The Court below found on a consideration of 
the evidence that the payment was on 1st July, 1940. We agree with that conclu- 
sion and it is only n to mention that the date to be found in the second 
defendant’s account is 1st July, 1940 and it must be remembered that it was the 
second defendant who was the payee under the promissory notes. It was not 
suggested that the endorsement was procured by the plaintiff in collusion with 
the zamin manager Veeraswami Aiyar who wrote the endorsement. Nor is it 
suggested that the endorsement was made at a later date for the purpose of this 
suit. The case of the first defendant that no payment was made rests entirely 
on the oral testimony of her old mother who is obviously interested in her daughter. 
Conclusive evidence has not been placed before the Court in the shape of accounts 
which must have been kept on behalf of the first defendant. In the absence of 
these accounts it is impossible to rely on the bare oral statement of the first 
defendant’s mother. We have no hesitation in rejecting this part of the appellant’s 
case. 


There remains only the contention that the payment was not made by a person 
duly authorised in law. To appreciate this contention it is necessary to state a 
few further facts. As already mentioned the promissory notes in question had 
been executed by the father of the first defendant. He died leaving behind him 
his last will and testament dated 13th December, 1929, by which he bequeathed 
all his properties to his only daughter, the first defendant then a minor and 
appointed his widow, Subbuthaiammal, who was the first defendant’s step-mother - 
as the guardian of her person and the properties bequeathed to her with the direc- 
tion that as soon as his daughter attained majority his widow should deliver 
sion of the properties to her. The first defendant was married on 11th F ebruary, 
1940. It is common ground that she was a minor on the date of the payment 
in question, namely, 1st July, 1940. It is contended that the endorsement made 
by the zamin agent on behalf of Subbuthaiammal the testamentary guardian 
of the minor first defendant would not save the claim from being barred because 
Subbuthaiammal was not a on authorised in law to make the payment on 
behalf of the first defendant. Under section 21, sub-section (1) of the Tekan Limi- 
tation Act in the case of a person under disability the expression “ agent duly 
authorised in this behalf” in section 20 includes his lawful guardian, committee 
or manager, or an agent duly authorised by such guardian, committee or manager 
to sign the acknowledgment or make the payment. It is not and cannot be do 
puted that Subbuthaiammal was the lawful testamentary guardian of the first 
defendant. But it is contended that as the first defendant was married in February, 
1940, Subbuthaiammal ceased to be her guardian thereafter and her lawful guardian 
would be only her husband. In support of this contention the learned advocate 
for the appellant relied upon decisions and passages in text books which lay down 
that after marriage the husband is the lawful guardian of a minor girl and not her 
father. If, therefore, Subbuthaiammal was no more than a ds facto guardian 
on the date of payment in question’ she would have no authority to bind the first 
defendant by any acknowledgment. This was laid down in a Full Bench decision 
in Chennappa v. Onkarappa}, 


It is conceded by Mr. Sitarama Rao that a Hindu father could appoint 
by will a guardian both for the person and the property of his minor daughter. 
But his argument is that this is not because the father has bequeathed by his will 

roperty to his minor daughter but because of his inherent right under the Hindu 
w, independent of any rights to property. According to him this right ceases 
the moment the minor daughter is ied and the power of the father is at an 


1. (1989) 2 M.L.J. 884: LL.R. 1940 Mad. 358 (F.B.): 
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end. Any guardian appointed by will by the father would therefore cease to 
be the guardian on the marriage of the minor daughter. No direct decision has 
been cited to us on this point. 


In our opinion the correct position of law appears to be this: A testamentary 
guardian can be appointed by a Hindu father both as regards the person as well 
as the property of his minor daughter. On the marriage of the minor the husband 
would in law become the guardian of her person but unless there is an express 
provision in the will the guardian appointed by it will not cease to be the guardian 
so far as the property is concerned. We consider that this result follows from the 
ee of the Guardians and Wards Act and in particular section 41 of the Act. 

e definition of a guardian in section 4 is in very wide terms viz., ““ ‘ guardian ° 
‘means a person having care of the n of a minor or of his property, or of both 
his person and property”, and it been held that according to this definition 
a guardian under the Act would include a natural or testamentary guardian as 
well as a guardian appointed by the Court. It is clear that the Act deals not only 
with guardians appointed by Court but also with the other classes of guardians. 
Saas 28 for instance expressly deals with the powers of a testamentary guardian. 

t says, 

“ Where a guardian has been appointed by will or other instrument, his power to mortgage 
or charge, or transfer by sale, gift, exchange or otherwise, immoveable property belonging to his 
ward is ae rk to any restriction which may be imposed by the instrument, unless he has under this 
Act been declared guardian and the Court which made the declaration permits him by an order 
in writing, notwithstanding the restriction, to dispose of any immoveable property specified in the 
order in a manner permitted by the order.” 

Section 41 provides for the cessation of authority of both a guardian of the person 
of a minor as well as the guardian of the property of a minor. Sub-section 
sets out when the powers of a guardian of the person cease. Section 41 (1) (b 

lays down that the powers of a guardian of the person cease in the case of a female 
ward 


“by her marriage to a husband who is not unfit to be the guardian of her person, or, if the 


guardian was appointed or declared by the Court, by her marriage to a husband who is not, in the 
opinion of the so unfit.” 


From the language of this clause it is clear that the enactment applies both to 
guardians appointed by Court as well as natural and testamentary guardians. 
Sub-section (2) of the same section provides that the powers of a guardian of the 
property shall cease by the happening of certain events but the marriage of a 
female ward is not one of the events which puts an end to the powers of a guardian 
of the property either natural, testamentary or appointed by Court. We find 
from the judgment of the trial Court that this position was conceded by the learned 
advocate who appeared on behalf of the first defendant. But we have neverthe- 
less considered the question as it was fully argued on behalf of the first defendant 
before us. As admittedly the first defendant was a minor on the date of the pay- 
ment in question, namely, 1st July, 1940, Subbuthaiammal, who had been appointed 
guardian under the will of the ae of the first defendant both in respect of her 
person as well as in respect of her property continued to be the lawful guardian of 
the property of the first defendant in spite of her marriage in February, 1940. 
We hold, therefore, that the payments and acknowledgments were made by a person 
authorised in law to make them. 


The appeal fails and is dismissed with costs of the first respondent. 
V.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, Justice RAJAMANNAR. 


Kanagasabhai Pathar ..  Petittoner* 
v. 
Poornathammal .. Respondent. 


Civil, Procedure Code (V of 1908), Order 21, rules 100 to 102—Delivery of possession to decree-holder— 
Claim for re-delivery of possesston—Petitioner found to have obtained possession from judgment-debtor during 
pendency of the suit—Doctrine of lis pendens tf applies—Considerations for a Court ing with an appli- 
cation Order 21, rule 100—Meaning of the words “‘ transferred the property” in rule 102—Excessive 
exectition—Stranger to suit—Raemedy. 

On 18th November, 1049, a suit for recovery of possession of a portion of a house was filed by 
the respondent herein and he obtained a decree. But in the meanwhile on 24th November, 1943, 
the petitioner got delivery of possession of the house from the judgment-debtor in that suit on the 
strength of a sale in his favour. The respondent in execution of his decree obtained possession 
from the judgment-debtor. Thereupon the petitioner applied under Order 21, rule 100 for 
re-delivery of possession to himself alleging that he had been m possession of the property in his 
own right and that he had been wrongly dispossessed in the execution proceedings. 

Held, (1) that a Court dealing with an application under Order 21, rule 100 is not concerned 

ith the determination of the title to the property which is the subject-matter of the application. 
It is only concerned with the factum of possession at the time when the applicant is alleged to have 
been dispossessed and the nature of such possession, viz.. whether it was on his own acccunt or on 
account of a person other than the judement-debtor. Section 52 of the Transfer of Property Act 
in terms has no application to a petition under Order a1, rule 100. To a certain extent the 
principle underlying the section has been embodied in Order a1, rule 102, Civil Procedure Code 
and it is not permissible to travel beyond that provision to rely upon the analogy of section 52. 


(2) Having regard to the eroups of sections beginning with Order 21, rule 95, Civil Procedure 
Code, the words “transferred the property” in rule 102 should be understood in a wide sense as to 
include both “transfer of title” as well as “transfer of possession.” It could even be said that 
primarily it refers to transfer of possession. Hence, the judement-debtor in surrendering possession 
to the petitioner in this case must be deemed to have “transferred” the property within the meaning 
of the rule and it follows that the petitioner would not be entitled to any relief under rule 101. 


(3) Even if there has been an excessive execution, it is the tuadgment-debtor that can get relief 

under section 47, Civil Procedure Code, but it is doubtful whether a stranger to the suit like the 

etitioner could invoke the provisions of section 47 in his aid. His remedy might only be a suit. 

n no event can his remedy be under Order 21, rule 100 because that rule applies only to re- 
delivery of possession of property delivered to the decree-holder in execution of the decree. 

Petition under section 115 of Act V of 1908 praying that the High Court will 

be pleased to revise the order of the Court of the District Munsiff, Chidambaram, 

dated 16th October, 1946, in M.P. No. 71 of 1946 in O.S, No. 382 of 1943. 


S. Ramachandra Atyar for Petitioner. 
A. V. Viswanatha Sastri and R. Desikan for Respondent. 
The Court delivered the following 


JupcmMent.—The point of law which arises in this revision petition does not 
appear to be covered by authority and must be decided on the language of the 
relevant statutory provisions. ‘The respondent to this petition obtained a decree 
against one Apparasu Pathar in O.S. No. 382 of 1943 in the Court of the District 
Munsiff of Chidambaram for delivery of possession of a portion of a house. It 
is common ground that the original owner of the house was one Saradambal Ammal 
who died sometime before the institution of the suit. The respondent claimed 
title to the property as the purchaser from one Thaiyanayaki Ammal, the mother 
of the said Saradambal Ammal. The suit was based on a rent deed executed 
by the defendant Apparasu and after contest was decreed in the respondent’s favour. 
In execution of the decree, the respondent obtained possession. The petitioner 
in this Court thereupon filed an application under Order 21, rule 100 of the Code 
of Civil Procedure for delivery of possession alleging that he had been in possession 
of the property in his own right and had been wrongly dispossessed in the execu- 
tion proceedings taken by the respondent. He claimed title from one Marimuthu 

ae 
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Ammal who was alleged to be the legatee of the property under a will executed 
by the deceased Saradambal. The learned District Munsiff of Chidamb 
his application and the petitioner seeks to revise the order of dismissal. 


The learned District Munsiff held on a consideration of the evidence that 
the petitioner was in possession of the house at the time of the delivery to the res- 
pondent in execution of his decree. He however held that the petitioner’s right 
was affected by the rule of lis pendens contained in section 52 of the Transfer of 
Property Act and he was therefore not entitled to any relief. He arrived at this 
finding on the following facts : 


The suit for recovery of possession was filed by the respondent on 18th 
November, 1943. The sale deed under which the petitioner claims title to the 
pro from Marimuthu Ammal is dated 24th November, 1943, t.e., subsequent 
to the institution of the respondent’s suit. The petitioner’s case in the lower Court 
was that after his purchase he gave notice to the judgment-debtor in the respondent’s 
suit to quit and deliver possession of the portion in his occupation and that the judg- 
ment-debtor thereupon quit the premises. The learned District Munsiff held that as 
the judgment-debtor handed over- possession in pursuance of the notice to quit 
issued by the petitioner when the suit was pending the petitioner’s right was affected 
by the rule of lis pendens and would not avail against the respondent decree-holder. 


The relevant provisions of the Code are contained in Order 21, rules 100, 
101 and 102. The petitioner is certainly a person, other than the judgment-debtor 
who has been dispossessed of immoveable property by the holder of a decree for 
the possession of such pro and was therefore entitled to present an applica- 
tion under Order 21, rule 100 of the Code. Under rule 101, where the Court 
is satished that the applicant was in possession of the property on his own account 
or on account of some person other than the judgment-debtor, it shall direct 
that the applicant be put into possession of the property. If this rule stood alone, 
there can be no doubt whatever that the applicant was entitled to be put back 
in possession of the property because he was certainly in possession of the property 
on his own account claiming, as he did, to be the owner of the property by virtue 
of the sale deed which he obtained from Marimuthu Ammal. He was certainly 
not in possession on account of the judgment-debtor. But rule 102 is to the follow- 
ing effect : 
“Nothing in rules gg and 101 shall apply to resistance or obstruction in execution of a decree 


for the possession of immoveable property by a person to whom the judgment-debtor has trans- 
ferred the property after the institution of the suit in which the decree was passed or to the dis- 


possession of any such person.” 


The learned District Munsiff held that by quitting the house and surrendering 
vacant possession to the petitioner, the gae nd ED cannot strictly be said 
to have “ transferred” the property within the meaning of this rule. But he 
thought that section 52 of the Transfer of Property Act applied to the facts of the 
case. That section is in the following terms: 

“ During the pendency in any Court..... of any suit or proceeding which is not collusive 
and in which any right to immoveable property is directly and specifically in question, the property 
cannot be transferred or otherwise dealt with by any party to the suit or proceeding so as to affect 


the rights of any other party thereto under any decree or order which may be made therein, except 
under the authority of the Court and on such terms as it may impose.” 


In his view though the judgment-debtor could not be said to have “ transferred ” 
the property, he must certainly be held to have “ dealt with” the property so as 
to affect the rights of the decreeholder. 


. Mr. S. Ramachandra Aiyar, learned advocate for the petitioner, contends 
that section 52 of the Transfer of Property Act has no application to his petition 
under Order 21, rule 100,Civil Procedure Code, which has to be decided on the 
terms of Order 91, rules ror and 102 of the Code of Civil Procedure, I agree 
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with hig contention. The Court in dealing with an application under Order 21, 
rule 100, Civil Procedure Code, is not concerned with the determination of the 
title to the property which is the subject-matter of the application. It is only 
concerned with the factum of possession at the time when the applicant is alleged 
to have been dispossessed and the nature of such possession, vtz., whether it was 
on his own account or on account of a person other than the judgment-debtor. 
Section 52 of the Transfer of Property Act on the other hand lays down a rule of 
substantive law affecting title to KaT Section 52 of the Transfer of Property 
Act in terms prohibits a transfer or otherwise dealing with the property in suit 
by any party to the suit. The result would be that any person claiming to derive 
title from a party to the suit under a transaction during the pendency of the suit 
cannot escape from the prohibition contained in that section. This jtion 
is not seriously contested by Mr. Viswanatha Sastri, learned advocate for the 
respondent. All that he urged was that the principle underlying that section 
would be applicable even to an application under Order 21, rule 100, Civil Pro- 
cedure Code. In my opinion to a certain extent the principle underlying this 
section has been embodied in Order 21, rule 102, Civil Procedure Code and it 
is not permissible to travel beyond that provision and rely upon the analogy of 
section 52 of the Transfer of Property Act. In this view it is unnecessary for me 
to decide whether the act of the judgment-debtor surrendering possession of the 
property Rs the petitioner would fall within the scope of the words “ otherwise 
t with ”. : 


The only question therefore which remains is whether rule 102 applies to the 
facts of this case. Has the judgment-debtor ““ transferred” the property to 
the petitioner after the institution of the respondent’s suit. He has certainly not 
executed any conveyance to the petitioner. Nor has he purported to transfer 
or assign any title to the property to the petitioner. The only act which he has 
done is to quit and deliver possession of the property to the petitioner, after receipt 
of a notice from him to quit. In my opinion, having regard to the scope of the 
groups of sections beginning with Order 21, rule 95, Civil Procedure Code, the 
words “transferred the property” in rule 102 should be understood in a wide 
sense as to include both “ transfer of title’? as well as “ transfer of possession ”’. 
I would even go further and say that primarily it refers to transfer of possession 
whether accompanied by a purported transfer of title or not. In this view I do 
not agree with the lower Court in thinking that it cannot be said that the judgment- 
debtor has transferred the property within the meaning of rule 102. The judg- 
ment-debtor, in surrendering possession to the petitioner, must be deemed to have 
“transferred” the property to him within the meaning of this rule. The pet- 
tioner would therefore be not entitled to any relief under rule 101. 


One of the decisions relied upon by the learned advocate for the petitioner 
reported in Mussamat Fatima Khanam v. Raza Ali Khan! appears really to be in sup- 
port of my view. It was there held that where a transferee pendente lite pays off 
a prior usufructuary mortgage and enters into possession of the property and 
resists the decree-holder in obtaining possession, he must be treated, in relation 
to his possession, as a purchaser from the possessory mortgagee. The transfer 
in that ‘case must be deemed to have been a transfer of possession from the mort- 
gagee and not from the judgment-debtor, the mortgagor, though the transfer of 
title was from the judgment-debtor. The learned advocate for the petitioner 
complained that there is no specific evidence that the judgment-debtor voluntarily 
relinquished possession in his favour. But there is no indication to the contrary 
even in the affidavit filed by the petitioner in reply to the additional counter-afhi- 
davit of the respondent raising the plea of lis pendens. The judgment-debtor’s 
attitude in the suit itself also suggests that he must have voluntarily surrendered 
possession to the petitioner. In this view the application of the petitioner under 
Order 21, rule 100, Civil Procedure Code, must fail and was rightly dismissed 
by the lower Court. St ee eee 
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Mr. Ramachandra Aiyar points out that the respondent was entitled under 
the decree only to possession of the portion of the house occupied by the judgment- 
debtor but the petitioner has been evicted from the entire house. If this be true, 
the petitioner is not without remedy but certainly the remedy under Order 21, 
rule 100, Civil Procedure Code, will not be open to him in respect of the portion 
not covered by the decree. It would be a case of excessive execution, i.e., delivery 
to the decree-holder of property in excess of that to which he was entitled under 
the decree. In such cases it has been held that the judgment-debtor ean get relief 
under section 47 of the Code of Civil Procedure. But I doubt if a stranger to the 
suit like the petitioner could invoke the provisions of section 47 of the Code of Civil 
Procedure in his aid. His remedy ae only be a suit based on a cause of action 
of trespass under colour ofa decree. In no event can his remedy be under Order a1, 
rule 100, Civil Procedure Code, because that rule applies only to re-delivery of 
possession of property delivered to the decree-holder in execution of the decree. 


In the result the civil revision petition is dismissed with costs. 
K.G. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr, FrepERicK WILLIAM GENTLE, Chief Justice AND MR. 
Justice Horw. 
Vemana Ramachandrayya Naidu „> Appellant* 
D. É 
Abdul Kadar Chisthi JL Respondent. 

Mahomedan Lato—De facto guardian of minor—Alienation—Validity—Object of transaction being to 
pay debi binding on the minor—Whether makes any difference in law. 

A de facto guardian of a minor has no authority whatever under the Mahomedan Law to deal 
with the prop of a minor and any purported transactions effected by him are void and 
invalid so far as the minor is concerned. ‘The fact that the object of the transaction effected by the 
de facto guardian was to borrow money to pay a debt which was binding on the minor or to stave 

litigation in respect of an earlier debt will not render the same binding on the mimor. 
Case-law reviewed. 
Appeal against the decree of the Court of the Subordinate Judge, Nellore, 
dated 19th February, 1945, in O.S. No. 4 of 1942. 


K. Subba Rao and P. Ramachandra Reddi for Appellant. 
B. Pocker for Respondent. 
The Court delivered the following 


udgments: The Chief Fustice—This appeal arises out of a suit on a mortgage 
which was tried by the learned Subordinate Judge of Nellore. The mortgage is 
dated 16th May, 1927 and was executed by the first defendant on behalf of 
himself, as duly accredited agent of his brother, Mustapha, and as the guardian of 
the eighth defendant, the surviving son of the executant’s deceased brother, 
Ahammad. The mortgagee was one V. Veerappa Naidu, the mortgage deed 
being for Rs. 5,172. In respect of that amount, Rs. 3,900 was to discharge a pre- 
existing mortgage debt created by one Pacha Saheb, the father of the first defen- 
dant, and the grandfather of the eighth defendant. The first defendant was not 
the legal guardian of the eighth defendant but was solely a guardian who has 
been referred to colloquially is a “‘ de facto guardian ”. 


The learned. Subordinate Judge in his finding expressed the view that the 
interest of the eighth defendant in the mortgaged property was not affected by the 
mortgage executed by the first defendant as de facto guardian, and so far as the 

ighth defendant was concerned, he was dismissed from the suit. There were 
er defendants and other matter ae but in the present appeal the sole ques- 
tion for decision is whether the eighth defendant’s share in the property, the subject 
of the mortgage, is affected by the deed, and whether the execution of the deed 


Petition dismissed. 
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by the first defendant as de facto guardian of the eighth defendant validates the 
mortgage so far as the eighth defendant is concerned. 


The position of a ds facto guardian was examined and discussed at length by 
the Privy Council in Imambandt v. Mutsuddi’. After reviewing at length and in 
detail translations from original texts, their Lordships of the Privy Council sum- 
marised the position in their observations at page go3 of the Report, whereat 
the following appears : 

“ For the foregoing considerations their Lordships are of opinion that under the Mahomeda™ 
Jaw a person who has pie of the person or property of a minor without being his legal guardian, 
and who may, therefore, be conveniently called a “de facto guardian,” has no power to convey 
to another any right or interest in immoveable property which the transferee can enforce against 
the infant ; nor can such transferee, if let into possession of the property under such unauthorised 
transfer, resist an action in ejectment on behalf of the infant as a trespasser. Yt follows that, being 
himself without title, he cannot seek to recover property in the possession of another equally without 
title.” 


In referring to Imambandi v. Mutsuddt1, the learned author, Sir Dinshaw Mullah, 
in his work on the “ Principles of Mahomedan Law”, 12th edition, observes 
as follows : 

“A de f-cto guardian has no power to transfer any right in the immoveable property of the 
minor. Such a transfer is not merely voidable, but void.” ` z 
A contrary view regarding the effect of the acts of de facto guardians with respect 
to a minor’s property was taken in Venkatarayudu v. Aivna Khasim Saheb?. There 
a promissory note was executed by the mother as the de facto guardian of a Muslim 
minor, in renewal ofa previous promissory notes executed by the minor’s father 
in renewal of earlier promissory note. It was held, by a single Judge, that the 
renewal by the widow was valid and binding upon the minor and upon his estate. 
Though that case was decided some years after Imambandi’s case! before the Judicial 
Committee, no reference appears to have been made to it and it was not cited. 


In Kunhibt v. Kulliant Ammal’, it was held that when a de facto guardian of 
a Mahomedan minor borrowed money by means of a mortgage in order to dis- 
chartge a decree on a previous mortgage executed by the guardian, the latter mort- 
gage was void and of no effect as regards the minor. In his judgment, Wadsworth, 
J., referred to Imambandt’s caset and to Venkatarayudu v. Atvna Khasim Saheb*. He 
differed from the decision in the latter authority but followed the principles laid 
down in Jmambandi’s case}. 

In the present instance, there is nothing which justifies distinguishing this 
case in order to refuse, or fail, to apply, the principles in Jmambandt’s case!. That 
principle had been made perfectly clear ; a de facto guardian of a minor has no 
authority whatever to deal with the property of a minor and any purported trans- 
actions effected by him are void and invalid, so far as the minor is concerned. It 
seems to me that in the present instance, the object of the transaction effected by 
the de facto guardian was to borrow money to pay a debt which may be binding 
upon the minor or to stave off litigation in respect of the earlier debt. But the 
principles laid down by their Lordships of the Jud'cial Committee are in no way 
ambiguous or uncertain. In my view, they are in point and must be applied 
here. > 

On behalf of the mortgagee-appellant, it was contended that, since the first 
defendant and the eighth defendant are both co-sharers with others and since the 
first defendant was in possession of the whole of the property at the time the 
mortgage was created. the creation being for necessity, the document is binding 
upon all sharers including the eighth defendant. The only authority which was 
cited in support of tlis proposition is to be found in V. M. R. V. Chettiar Firm v. 
Asha Btit*, in which the proposition propounded before us came up for decision. 
In the judgment, the only grounds given for holding that the transaction by one 





I. (1917) 35 M.L.J. 42a: L.R. 45 I.A. 73: 3. (1939) 2 M.L.J. 463. 
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sharer in possession, purporting to act on behalf of all sharers, is in an observation 
at page 107 of the judgment, whereat it is said : 

“ There are rulings both of this Court and of the Indian High Courts which show that the heirs 
of a deceased Mahomedan actually in possession of his propariy could create a valid mortgage of 
the property, which would bind all the heirs, if the money was borrowed for purposes necessary or 
beneficial to the estate.” 

Learned counsel for the appellant having referred to the Rangoon decision 
expressed his inability to find any of the rulings to which reference is made. I 
can find no authority to support the proposition. 


Lastly, it was contended that the eighth defendant is prevented by some form 
of doctrine of estoppel from challenging the binding nature of the mortgage, so 
far as he is concerned. It was pointed out that the mortgage was executed in 1927 ; 
the eighth defendant attained majority about a year later, in the year 1928, and 
no challenge was made against the validity of the mortgage until the year 1942. 
It was contended, therefore, that it was too late for the eighth defendant to adopt 
the position which he did when the present suit was instituted. 


The property in question is situate in British India, and is shared by at least 
eight relations, including the first defendant. All the sharers resided outside 
British India and lived in Hyderabad except the first defendant alone, who is 
in British India and throughout all the years has been in actual occupation. No 
one seems to have worried much about it save the first defendant. In his evidance, 
the eighth defendant said he thought his uncle, the first defendant, would look 
after the property, he said he had never been to the village where the property 
is situate, he was informed of the property by his maternal grandmother, and he 
denied that he had knowledge of the mortgage in respect of which the suit had’ 
been instituted until the claim was made by the mortgagee upon the mortgage. 
There was no evidence which in any way contradicted the testimony of the eighth 
defendant, and it is clear that he had no detailed knowledge of the property and 
was entirely ignorant of the existence of the mortgage which was created at a time 
when he had not attained majority by a person without authority to bind him. 
Also, immediately the existence of the mortgage reached the knowledge of the 
eighth defendant, he challenged its validity and binding nature. In these cir- 
cumstances J am unable to see there is any principle of estoppel which can apply 
to the eighth defendant. Whilst he may have “ known ” in his evidence he said 
he “thought ”, the first defendant would look after the property, it cannot be assumed 
that he knew the first defendant had created or would create a mortgage or otherwise 
charge the property. In my opinion, no principle of Jaw arises which prevents 
the eighth defendant asserting what he is entitled to assert, namely, that the mort- 
gage is not binding upon him. ` 

In my opinion, the decision of the learned Subordinate Judge is correct, and 
the appeal should þe dismissed with costs. 


Horwill, F.—I agree. 
B.V.V. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice YAHYA ALI. 


A. K. M. Ahmad Naina Maracair .. Petitioner" 

Arms Act (XI of 1878), sections 14, 19 (f), 21 and 29—Licenses possessing more gun powder than that 
mentioned in the licence—Offence, committed—Sanction under section 29—Necessity —“ Extent”? in section 14 
includes quantity of ammunition permitted by the licence. 

On a question as to whether when a licensee possesses more gun powder than is mentioned in 
his gun licence, he commits an offence under section 14 or under section 21 of the Indian Arms Act, 

Held. that the word “ extent ” in section 14 of the Arms Act is not confined to territorial extent 
but also includes the quantity of ammunition permitted by the licence.- Possession or control of 
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any quantity in excess of it must be deemed apart from its not being covered by the licence, an offence 
under section 14 read with section 19 (f), because it is not acco ing to the extent permitted by the 
licence. Section 21 will come into play only where in violation of a condition subject to which the 
licence has been ted an act has been done which is not ishable under section 19. In this 
view it must be held that the prosecution of a licensee who is found in ion of ammunition 
beyond the extent permitted by the licence would not- be maintainable under section 29 of the 
Act without the requisite sanction of the District Magistrate. 


Petition under section 439, Criminal Procedure Code, 1898, praying that 
the High Court will be pleased to revise the order of the Court of Session, East 
Tanjore division, dated 20th September, 1946, in C.A. No. 70 of 1946 (C.C. No. 42 
of 1946, Sub-Divisional Magistrate, Negapatam). 


K. V. Ramachandra Aiyar for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


The Court delivered the following 


JUuDGMENT.—The petitioner has been convicted by the Sub-Divisional Magis- 
trate, Negapatam under section 21 of the Indian Arms Act and sentenced to pay 
a fine of Rs. 100, in default rigorous imprisonment for one month. He appealed 
to the Sessions Judge, Negapatam who confirmed the conviction but reduced the 
fine to Rs. 30. 


The petitioner held a licence for an S.B.B.L. gun for the years 1944-45 and 
he was permitted by that licence to possess 50 cartridges or one pound of gun 
owder. He also possessed a licence under the Indian Explosives Act by which 
ke was entitled to keep for sale 50 Ibs. of gun powder at a particular place which 
was described in that licence. He applied for the renewal of the gun powder 
licence and in the ordinary course, the application went to the Taluk Magistrate, 
who on 5th April, 1946, inspected the site where the gun powder was stored. 
The Taluk Magistrate found that only 30 lbs. were in store at the place mentioned 
in the licence under the Indian Explosive Act ; but in the shop there were besides 
the S.B.B.L. Sun 1! 7/8 lbs. of gun powder. The Taluk Magistrate reported 
the matter to the authorities and as a result the petitioner was prosecuted for being 
in possession of 7/8 lb. of gun powder in excess of the quantity permitted by 
his gun licence. The prosecution was under section 21 of the Indian Arms Act 
and both the Courts below have found the petitioner guilty under that section. 


The defence was twofold. On the facts it was alleged that the excess of 7/8 
lbs. was the gun powder that was removed from the cartridges and that possession 
of such gun powder did not constitute an offence. The more substantial objec- 
tion was with reference to the provision of law that was applicable. Even on 
the assumption that the facts of the prosecution case were all true, it was contended 
in both the Courts below as well as before me that the appropriate provision that 
was applicable to such a case was section 14 of the Indian Arms Act and that no 
contravention of that section can form the subject-matter of a prosecution by virtue 
of section 29 of the same Act without the previous sanction of the District Magis- 
trate. Itis admitted that there is no such sanction in the present case because the 
view upon which the prosecution has throughout acted is that section 21 of the 
Arms Act is applicable and not section 14 and for a prosecution under section 21 
no such sanction is required. The question that falls to be decided in this case 
is whether when a licensee possesses more gun powder than is mentioned in his 
g licence, he commits an offence under section 14 or under section 21 of the 

ndian Arms Act. 

Section 14 runs thus: 

“No person shall have in his possession or under his control any cannon or fire-arms or any 
sree ae or military stores, except under a licence and in the manner and to the extent permitted 

ereby. 

This has to be read with section 19 (f) which is the provision relating to punish- 
ment for the infringement of section 14: 

“ Whoever-commits any of: the following offences-(namely) :—(f) has-in his possession or under 
his control any arms, ammunition or military stores in contravention of the provisions of section 14 
or section 15, er ie 
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shall be punished with imprisonment for a term which may extend to three years, or with fine 
or with both.” 3 


Section 29 provides: . 


“ Where an offence punishable under section 19, clause (f), has been committed within three 
months from the date on which this Act comes into force in any province, district or place to which 
section 32. clause 2 of Act XXXI of 1860 applies at such date, or where such an offence has been 
committed in any part of British India not being such a district, province or place, no proceedings 
shall be instituted against any person in respect of such offence without the previous sanction of the 
Magistrate of the district or, in a presidency-town, of the Commissioner of Police.” 


Lastly section 21 is in these terms : 


Whoever, in violation of a condition subject to which a licence has been granted, does or omits 

to do any act shall, when the doing or omitting to do such act is not punishable under section 3 
or section 20, be punished with imprisonment for a term which may extend to six months, or with 
fine which may extend to five hun rupees, or with both. 
The lower Courts have, in holding that this is a case falling within the purview 
of section 21, relied upon condition 3 of the licence which says that the licence 
is valid “ to the extent specified in column 8 ” and column 8 is as follows: “ Area 
within which the license is valid—Tanjore Disttrict ’’ It is, from this condition, 
argued that the expression “ extent’? is in its connotation restricted to the terri- 
torial limit. The appellate Court has also relied upon the second condition in 
the licence which is in these words: 

“ It (the licence) covers only the persons named, and the arms and ammunition described there- 

in and such retainers (if any) as may be entered in column 5” 
The learned Sessions Judge considered that this condition which also has been 
violated does not fall within the ambit of section 14 of the Arms Act and hence 
the offence would not be punishable under section 19 (f) as coming under sec- 
tion 14. Attention was further drawn to the first note at the bottom of the licence 
which is to the following effect : : 

“ Any breach of the conditions of this licence is punishable with imprisonment for a term which 
may extend to six months or with fine which may extend to six months or with fine which may extend 
to Rs. 500 or with both (section 21 of the Indian Arms Act, 1878).” 

The criterion to be applied in deciding whether section 14 applies is whether the 
possession or control, was not covered by a licence or if it was covered by a licence 
whether it was in the manner and to the extent permitted by the licence. The 
prosecution case is definitely to the effect that so far as the excess quantity of gun 
powder that is found in the shop is concerned, it is not covered by the licence. It 
was therefore a case of possession of 7/8 Ibs. of gun powder without a licence. 
Condition 2 might also be applicable to such a case but it has to be noticed that 
section 21 comes into play only where in violation of a condition subject to which 
the licence has been granted an act has been done which is not punishable under 
section 19. Apart from this quite simple way of disposing of the matter, I have 
to deal with the second part of section 14 which relates to the manner and extent 
permitted by the licence as there has been considerable discussion about it at the 
Bar and in the Court below. Both the lower Courts relied on the decision of 
the learned Chief Justice of the Oudh Chief Court sitting singly in Ram Saroman 
Singh v. Emperor!, where it was held that the word “ extent” in section 14 means 
territory in which the licence is valid but with regard to the word ‘“manner”’ the 
learned Chief Justice was of the opinion that it should not be givén a restricted 
meaning. We are not concerned in this case with the interpretation of the word 
“ manner ” but with reference to the meaning given in the Oudh case to the word 
« extent”. I have to point out that the learned Chief Justice was:under the im- 
presssion that that word had not been construed in any’ case before and it is in 
that view that the interpretation was given that the word means Only territorial 
limits. Actually there is an earlier decision given by a Division Bench of the Cal- 
cutta High Court in Malcolm v. Emperor*, directly on ‘the question of meaning 
of the word “ extent.” in section 14 of the Indian Arms Act and unfortunately this 
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case wag not cited before the learned Chief Justice of the Oudh Court. In the 
Calcutta case, Jack and Ghose, JJ. rejected the argument that was raised before 
them that the word “ extent ” in section 14 relates only to the territorial extent 
and construed the word “ extent ” to include the concept of limit of time or of 
the duration of the licence as well. There had been some delay in the renewal 
of the licence but at the time when the offence complained of was committed the 
weapon was not actually covered by a licence. Although it 15 usual not to prose- 
cute persons who have applied for renewal before the expiry of the year allowing 
them a month’s period of grace, the learned Judges held that that would not affect 
the provisions of section 19, which states that a person who has in his possession 
arms in contravention of the provisions of section 14 commits an offence and to 
such’ a case it was held that che word “ extent’? was applicable as the accused 
was in possession and control of the weapon after the expiry of the period of 
licence. 


The learned Public Prosecutor tried to distinguish the Bench decision on the 
ground that that was a case where the licence had expired and at the time of the 
alleged sale of the weapon it was not actually covered by a subsisting licence. It 
was thus a case of possession without a licence and would come directly under 
the earlier portion of section 14, and it was not necessary to discuss the connotation 
of the word “ extent ” or its applicability to such a case. I have pointed out that 
the position is quite similar in the present case also as the excess quantity was held 
without a licence. The Calcutta case is certainly authority for the position that 
the word “ extent ” is not confined to territorial extent only but it has to be under- 
stood in its ordinary and natural sense. The meaning of the word “ extent” 
according to Webster’s New International Dictionary is, inter alia, ““degree, measure, 
proportion ” as can be gathered for the phrases in common use “ to a certain extent, 
to a great extent, to the full extent and reaching the extent”. In fact when one 
speaks of the extent of a person’s wealth or liabilities or his gains or losses, it cannot 
be said that the use of the word “extent ” in that context as implying the concept 
of quantity or bulk is inappropriate and there is no justification for holding, 
whatever the limited application of the word “ extent” may be in condition 3 
read with column 8 of the licence, that the word “ extent ”’ was used in section 14 
as excluding the idea of quantity. Reference to the first foot-note in the licence is 
also unprofitable as the conditions in the licence as to which section of the Act 
is applicable cannot be held to govern or control the provisions of the Act itself. 
It may be contended that upon such wide interpretation of section 14, section 21 
would become a superfluous provision and such intention cannot be attributed 
in the Legislature. There can conceivably be several cases where section 21 would 
come into play but I may, for illustration, mention the breach of condition 7 of 
the licence requiring the licensee to report the loss or theft of the weapon at the 
nearest police station. Such a violation will not fall under section 14 and would 
be rendered punishable under section 21 of the Act. 


For the reasons, I am in agreement with the defence contention that the word 
“ extent” in section 14 includes the quantity of ammunition permitted by the 
licence. Possession or control of any quantity in excess of it must be deemed, 
„apart from its not being covered by the licence, an offence under section 14 read 
with section 19 (f) because it is not according to the “extent” permitted by 
the licence. In this view it must be held that the prosecution of the petitioner 
was not maintainable under section 29 without the sanction of the District Magis- 
trate. The petition is allowed and the conviction is set aside ; the fine if paid will 
be refunded. 


VS. Petition allowed. 
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[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Fort William in Bengalf). 


PRESENT :—Lorp Smonps, Lorp Du Parco, Mr.M.R. JAYAKAR, Sm 
MADHAVAN NAR AND SIR Jonn BEAUMONT. 


The Bengal Nagpur Railway Company, Limited .. Appellani* 
U. 
The Corporation of Calcutta .. Respondent. 

Calcutta Municipal Act (II of 1923), sections 127 and 151—Annual value.of vacant land——-Method 
of ascertainment. 

The principle of English rating law that the rent which the hypothetical tenant would pay must 
be estimated by the reference to the actual physical condition of the hereditament and to the existing 
mode of user cannot be applied to the case of land governed by the Calcutta Municipal Act, 1923, 
because the owner of land in England is not chargeable with rates as owner at all while under the 
Calcutta Act mere ownership carries with it a liability to pay one half of the rate assessed on the annual 
value of the land. 

Section 127 (a) of the Calcutta Municipal Act which prescribes the method of ascertaining the 
annual value of land cannot be construed as meaning that, when land is unoccupied, its annual value 
must be taken to be the rent at which it might be expected to be let toa tenant who was pre- 
cluded from occupying it. There is nothing in the words of the section to suggest that a hypothe- 
tical tenancy of 30 improbable a character was contemplated. The hypothetical tenant of vacant 
land must be assumed to be free to make any reasonable and lawful use of the land, due regard 
being had to the fact that his tenancy is a yearly tenancy only. Full effect must be given to the 
san A “at the time of assessment ” in section 127 but that cannot help an owner, making or 
permitting some trifling use of what is essentially vacant land, escape all but a nominal charge as a 
rate payer. 

Decision of the High Court in I.L.R. (1942) 2 Cal. 152 affirmed. 


J. Millard Tucker, K.C. and B. Mackenna for Appellant. 
J. M. Pringle, K.C. and Khambatia, K.G. for Respondent. 


Their Lordships’ Judgment was delivered by 


Lord Du Parcg.—The subject of this appeal is a complaint by the appellant 
company (the Bengal Nagpur Railway Company) in respect of the assessment 
to the consolidated rate of a piece of land, situate in the city of Calcutta, of which 
it is the owner. The complaint is that the land has been valued on a wrong sa 
and at an excessive rate. The plot in question is about 1 3 bighas in extent and is 
known as No. 10-8, Garden Reach Road. It was bought by the company in 
1926, not for present use, but to be kept in reserve against the company’s future 
requirements. It is described as follows in the petition for leave to appeal to His 
Majesty in Council :— 

“ The said land is vacant and is occasionally used by members of Railway Officers’ Club for 
practice of the game of golf. It is not a regular golf course, having only four holes upon it.” 

Before setting out the facts, it is necessary to refer to the relevant provisions 
of the Calcutta Municipal Act, 1923, in order that the point in dispute may be 
appreciated. 

The method of ascertaining the annual value of land is prescribed by section 127 
of the Act. Its material words are: 

“ The annual value of land..... shall be deemed to be the gross annual rent at which the 
land... . might at the time of assessment reasonably be expected to let from year to year,” 

The Act imposes a liability to pay rates not only on the occupier, but on the 
owner of land. Section 149 provides that: 

“ one-half of the consolidated rate shall be payable by the owners of the lands... . and the 
other half by the occupiers thereof.” 

Thus, if land is unoccupied, the owner-pays one-half of the full rate on the annual 

value. He may, in certain conditions, obtain relief which will reduce his burden 

a amanna aaa aana, 
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to one quarter of the full rate. This result is produced by the provision made in 
section 151 for the case of land ““ which has been assessed to the consolidated rate” 
and “ has remained unoccupied and unproductive of rent for a period of sixty or 
more consecutive days.” If due notice is given to the executive officer, 

“be shall (a) remit one-half of the owner’s share of the consolidated rate due on account of such 
period, or, (6) if the whole of such share has been paid, refund, on application made therefor, one- 

of such share.” 
There is a proviso that when any land (with certain immaterial exceptions) 

“ which in the opinion of the Corporation is suitable for a building site, is not adequately utilized 
for such a purpose for a period of more than three years”, 
the right to remission shall cease on the expiration of that period unless exemption 
from the proviso is granted by the Corporation on certain defined grounds. 


In the present case the Corporation has been willing to regard the appellant 
company as the owner of unoccupied land, and to permit it to take advan 
of the provisions of section 151. It is desirable, however, to refer to section 3 (the 
“ definition ” section), for the light which it throws on the meaning of the word 
“ occupier,” which is stated to include 


“an owner living in, or otherwise using, his own land . . . . and also a rent-free tenant.” 


Under section 131 of the Act a revaluation is made every six years. At the 
time of the general revisional valuation of 1931-1932, the appellant com- 
any successfully applied for the separate valuation of the plot in question, which 
d previously been included in a larger parcel of land on which there were some 
smal buildings. The avowed object-of this application was to obtain a remission 
under section 151, and this was eventually granted with effect from the ist July, 
1933. At the 1937-1938 valuation the annual value of 10-86, Garden Reach Road 
was determined to be Rs. 22,485, on the footing that the hypothetical tenant 
would take the land as unoccupied or vacant land, and that the rental value of 
similar land in the neighbourhood was a fair standard of comparison. The appellant 
company objected to the valuation which, however, was confirmed by the deputy 
executive officer. ‘The company then appealed to the Court of Small Causes at 
Sealdah. The Plaint alleged that “the only use since acquisition to which ” the 
company had put the lands was “ that its Officers’ Club ” had “ put down a few 
holes on them for their occasional golf practice ” and that in arriving at its valuation 
the Corporation had “ not considered at all the beneficial user ” of the land, the 
annual value of which, on the basis of such user, could not, it was said, exceed 
Rs. 1,000. The reduction claimed was that appropriate to a payment “ at quarter 
rates.” At this stage, therefore, both parties were agreed that the appellant company 
was to be charged as a non-occupying owner, and was entitled to the remission 
under section 151 which had ben granted as from July, 1933. 


At the hearing before the Court of Small Causes the principal witness for the 
appellant company was one of its agents, a Mr. Sawday. He said that the land 
was used “ for practising golf” and that there were four holes on it. It was run 
by the Bengal Nagpur Golf Club. He called it, not a golf course, but “ an apology 
for a golf course.” About ten men, he said, were using it. Another employee 
of the company described it as “an incomplete golf course,” and a third said that 
the land was “ used as a practice ground for golfers,” that there were “four greens,” 
that the Golf Club, which had been “ started about eight or nine years ago,” paid 
“ for the upkeep of the club, which is Rs. 14 per month for one Mali,” and that 
the company “ used to charge at Rs. 2 per month from each member.” The last- 
mentioned witness put the number of golfers using the ground at “ about twenty.’’ 
There was no evidence of the date when, or the length of time for which, these 

olfers, had been charged Rs. 2 per month. There was no suggestion that they 
fad contractual rights at any material tims. It would seem that they were mere 
licensees, under a licence which might at any time have been withdrawn. 


The company, having failed in the Court of Small Causes, appealed to the 
High Court, where its counsel advanced a two-fold contention, based on the principle 
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of English rating law that the rent which the hypothetical tenant would pay must 
be estimated by reference to the actual physical condition of the hereditament and 
to the existing mode of user. A sentence from the judgment of the Court shows 
how it was sought to apply this principle : 


“ Mr. Bose argues that if this principle is applied to the present case, the premises in question 
ought to be valued on the basis of the rent which would be paid by a hypothetical tenant who must 
be presumed to keep the land vacant, or at the most use it as an imperfect golf course as it is bein 
used at present, and in either view the yearly rent would be considerably below what has been esti- 
mated by the Corporation.” 


The first of the two submissions comprised in this argument was abandoned 
by counsel in the course of the hearing before their Lordships’ Board. It was 
then conceded that if the land could properly be regarded as vacant land, the rental 
value of lands in its neighbourhood was a fair criterion of its rateable value. ‘Their 
Lordships have no doubt that the contention which was thus abandoned was 
untenable. Indeed, it provides a striking example of the danger attending an 
injudicious use of precedent. The owner of land in England is not chargeable 
with rates, as owner, at all. If he leaves land vacant and unoccupied, he pays no 
rates. Under the Calcutta Act mere ownership carries with it a liability to pay 
one-half of the rate assessed on the annual value of the land. It is impossible to 
construe section 127 as meaning that, when land is unoccupied, its annual value 
must be taken to be the rent at which it might be expected to be let to a tenant 
who was precluded from occupying it. There is nothing in the words of the section 
to suggest that a hypothe.ical tenancy of so improbable a character was contem- 
plated, and the elaborate provisions of section 151 can hardly have been framed 
in order to reduce by half, for the benefit of the non-occupying owner, what would 
already be a merely nominal sum. In their Lordships’ opinion the hypothetical 
tenant of vacant land must be assumed to be free to make any reasonable and 
lawful use of the land, due regard being had to the fact that his tenancy is a yearly 
tenancy only. 


It remains to deal with the argument which was relied on at their Lordships’ 
Board. ‘This was, in effect, the same as the second of Mr. Bose’s two submissions. 
| The High Court rejected it on the ground that the land in question could properly 

be treated as (or, in the words of the judgment, “‘ must be deemed to be A vacant 
land. The latter expression was criticised as suggesting that the High Court 
based its opinion on a supposed estoppel, but their Lordships do not so read it. 
When it is remembered that the appellant company had itself alleged the land 
to be “ vacant ” in its Plaint, and that it appears to have been common ground 
at the hearing before the High Court that the land was not “‘occupied,”’ the language 
used in the judgment seems natural enough. Moreover it is manifest that untl 
the appellants came before their Lordships’ Board the contention on which they 
chiefly relied assumed that the land was “ vacant,” for in their petition for leave 
to appeal (to which reference has already been made) they not only so described it, 
but submitted that the appeal involved the “‘very important and substantial question 
of law ?? whether “ the English principle of valuing rebus sic stantibus °? was subject 
to an exception “in the case of premises being kept vacant by the owner and not 
put to any use.” 


In their Lordships’ opinion the High Court was fully justified by the facts 
in treating the land as “ vacant ” land for the purposes of valuation and assessment. 
So far as its physical characteristics were concerned, it could fairly be described 
as a piece of waste land in which four small holes had been made. No witness 
called it a golf course. Much was made in argument of the employment ofa Mali 
and of the “ four greens.” ‘There was no evidence as to the nature and extent of 
the Mali’s activities, and the word “green,” read in the light of all the evidence, may 
be no more than a topographical expression, denoting only the superficial area 
close to, and surrounding, a hole. It does not seem probable that the “ greens ” 
on this waste land in the city of Calcutta would be readily recognisable as such 
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by an eye accustomed to courses laid out in a more congenial soil and under more 
encouraging climatic conditions. The existence of the Golf Club was prayed 
in aid, but that club was already well established in 1934, and in that year Mr. 
Sawday wrote a letter, in which he complained that the Corporation was objecting 
to the grant of a remission of rates in respect of this land “on the plea that sometimes 
an officer of the B. N. Railway hits a golf ball about on it,” and said “ There are 
no facilities for play, no greens or anything of that sort.” Conditions may have 
changed between 1934 and 1937, but at least it may be said that the Bengal Nagpur 
Railway Golf Club appears to have been capable of existing without a golf course. 

No doubt the land in question could not properly be called “ vacant ” in the 
sense that no use whatever was made of it. With the owner’s permission, ten or, 
it may be, twenty gentlemen have been accustomed to walk on it, and to try their 
skill at hitting a golf ball in the course of their perambulation. But in another 
sense it is vacant land, as the appellant company has itself recognised from the 
first. It was acquired in order that it might be kept “ vacant ” for the prospective 
purposes of the appellant company, and it is equally, and in the same sense, “vacant”? 
for the suppositious purposes of the hypothetical tenant. The case would of course 
be different if the phycial characteristics of the land had been substantially altered 
so as to adapt it to a particular purpose. Full effect must always be given to the 
words “ at the time of assessment ” in section 127, but it must not be thought that 
an owner, by making or permitting some trifling use of what is essentially vacant 
land, will esape all but a nominal charge as a ratepayer. 

The argument of the appellant Company’s counsel before their Lordships’ 
Board recognised that, by insisting that there had been “ beneficial user ” of the 
land, the company might lose the advantage which it had hitherto enioyed under 
~ section 151. The High Court was not asked to decide whether there had been 
such user by the appellant company’s servants as to render the company liable 
for the occupier’s share of the rate or to deprive it of any claim to remission. There 
may be cases in which land must be regarded as “ vacant ” for the purpose of 
valuation, but is none the less “ used” by its owner to an extent which, though 
limited, will bring him within the definition of “ occupier”? in section 9. e 
Corporation has not suggested that this is such a case, and it may be that the mere 
granting of permission to an owner’s servants to walk on the land, or even to exercise 
themselves on it in other ways, does not necessarily amount to a “ use” of the 
Jand within the section. Their Lordships do not find it necessary to express any 
opinion on this question in the present appeal. ` f 

For the reasons given, their Lordships will humbly advise His Majesty that 
this appeal should be dismissed. The appellant company must pay the costs of 
the respondent. 

Solicitor for Appellant: Solicitor, India Office. 

Solicitors for Respondent: W. W. Box & Co, 


H.J.U./V.S. ——— Appeal dismissed. - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, FREDERICK WILLIAM GENTLE, Chief Justice’ AND Mr. Justice 
PATANJAII SASTRI. 
Ramalingam alias Karuppanna Koundar -. Appellant* 
U. 
Peria Kali Goundan and others -. Respondents, 


Madras Hindu Religious Endowments Act (II of 1927), section 63—Scheme under—Provisi 
of managment by iusan ta Potation Valad PARSON Jor removal of managing trustse on E es f onf turns 
other trustees—Proprietp—Powers and functions of Board and tha trustees under schemes—Managing trustee 

If can be empowered to represent the devasthanam in suits and proceedings. 
A scheme was settled by the Board under section 63 of the Madras Hindu Religious En $ 
ments Act for a devasthanam made up of a group of temples in a village. The han prea ihe 


*Appeal Nos. 274 and 445 of 1945. 6th March, 1947 
n . | 
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administration of the temples in “ the present hereditary trustees and three non-hereditary trustees *? 
and provided inter alia, that the Board shall have power to ap oint a managing trustee from amo 
the trustees for a period of one year and to remove him from the office of managing trustee for lid 
reasons. ‘The managing trustee was to have power to do certain routine acts of day to day manage- 
ment, He was to convene a meeting “ for considering any other matter connected with the admi- 
nistration of the devasthanam.” The managing trustee was given power ‘to represent the devas- 
thanam in all suits and proceedings.” By another clause the Board was empowered to issue direc- 
tons from time to time regarding the internal management of the temples. In a suit under 
S. 63 14) of the Act objecting to the framing ofa scheme and to the provisions of the scheme 
framed, the District Ju while concurring with the Board as to the necessity for the framing of 
a scheme, modified the scheme by directing that the hereditary trustees should function as 
managing trustees each for a term of two years. He also directed that if a vote of no confidence 
is passed against a managing trustee by a majority of three of the trustees on two occasions within 
a period of six months he shall be rerhoved from the office of the managing trustee and shall forfeit 
his rights to future management. 

On appeal objecting to the provisions of the scheme, Held: (1) The provision in the scheme 
that each beredi trustee should act as a managing trustee in rotation for two years is valid. It 
was competent to the Board or to the Court to appoint one of several trustees of a public temple 
whether hereditary oF non-hereditary to be the managing trustee for a period if the powers of the 
. general body of trustees were not thereby taken away. 

[Case-law discussed. ] h 

(2) The modem democratic device of a vote of no confidence was strangely out of place 
in a scheme for the administration of a temple and its endowments. The managing trustee does 
not owe his office to the vote of his co-trustees and his tenure cannot be made to depend on their 
continued support. He can be removed only for proved mismanagement or misconduct or other 
valid reasons. 

(3) The Board has general powers of “ superintendance ” over religious endowments while 
the trustees are to “ administer ” the affairs of such endowments and the Board cannot be allowed 
to usurp the powers which the Act has entrusted to trustees, under colour of settling schemes. 
The provision empowering the Board to issue directions from time to time regarding the internal 
administration must be deleted. 

(4) The trust can only be represented in suits and proceedings by all the trustees and it is 
not permissible to confer on the managing trustee the power to represent the devasthanam im suits 
and proceedings. > 

Appeals against the decree of the Dictrict Court, Salem, dated 14th December, 
1944, in O.S. No. 2 of 1943. 
- K.V. Ramachandra Aiyar for Appellant in Appeal No. 274 of 1945 and for end 
Respondent in Appeal No. 445 of 1945. 
l Mehta and Tarwady for 1st Respondent in Appeal No. 274 of 1945 and for 
Appellant in Appeal No. 445 of 1945 
, K. Subba Rao and M. Chackalingam for 2nd Respondent in Appeal No. 274 
of 1945 and for ist Respondent in Appeal No. 445 of 1945. 
The Court delivered the following l 


JUDGMENTS : Patanjali Sachi, J—These two connected appeals arise 
out of a suit brought in the District Court of Salem for setting aside 
or, in the alternative, for modifying the scheme framed by the Madras 
Hindu Religious Endowments Board (hereinafter referred toas the “ Board” 
(for the management of a Eo of four temples situated in the vilage 
of Pudupatti, Rasipuram taluk, Salem District. The temples had all along 
been managed as a single religious institution by the ancestors of the 
plaintiff and the second defendant, and in 1939 they were declared by the Board. 
to be “ excepted temples ” as defined in the Madras Hindu Religious Endowments 
Act (hereinafter referred to as “the Act”). „Disputes and quarrels, however, 
ensued between the plaintiff and the second defendant on whom the right of 
management had devolved, and the second defendant applied to the Board undér 
section 62 of the Act for settling a schemé for the management of the temples in 
question, alleging various acts of mismanagement and irregularities against the 
plaintiff and is own exclusion from management. The Board found on enquiry 
that : m 

« there had been several proceedings in civil and criminal courts as a result of 
between these two persons” (that is the present plaintiff and second defendant) “ and that it was. 
ees Se that a scheme should be settled for the proper management of the temples and 

eir properties. - 
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It accordingly settled a scheme on the ist August, 1942. 

The scheme vests the administration of the temples in “ the present hereditary 
trustees and three non-hereditary trustees”? (clause 2) and provides, inter alia, 
that the Board shall have power to appoint a managing trustee from 
among the trustees for a period of one year and to remove him from the office of 
managing trustee for valid reasons (Clause 4). The managing trustee is to have 
power to do certain acts which (except in one matter to be presently mentioned) 
can be collectively styled as routine acts of day to day management (clause 5), 
He is to convene a meeting of the trustees at least once a month for passing accounts 
and “‘ for considering any other matter connected with the administration of the 
devasthanam.”’ He is to submit to the Board “in consultation with the other. 
trustees” a budget of probable receipts and expenditure for the ensuing fasli 
(clause 7). Mhe Board is to have the power of issuing directions from time to time 
regulating the internal management of the temples (clause 8), and, save as provided 
in the scheme, the provisions of the Act and rules and by-laws framed thereunder 
are made to apply to the temples and their endowments (clause 9). In pursuance 
of the scheme the Board also appointed one of the non-hereditary trustees as the 
managing trustee. 


The plaintiff brought the present suit under section 63, sub-section (4) of the 
Act alleging that the scheme was unnecessary and ulira vires, and objecting 
specifically to some of its provisions. 

The learned” District Judge concurred in the conclusion of the Board that it 
was necessary to settle a scheme for the smooth and proper management of the 
temples in future. He was, however, of opinion that certain modifications in the 
scheme framed by the Board were called for. Having regard to the fact clearly 
established by the evidence in the case that the families of the plaintiff and the 
second defendant had throughout been in continuous management “ ever since 
there was any recorded history of the affairs connected with these temples,” and 
in view of the said persons having composed their differences and agreed to 
on the administration amicably, the learned Judge thought it would not be fair 
or proper to deprive them of the office of managing trustee. He accordingly directed: 
that both the plaintiff and the second defendant should function as managing 
trustees each for a’term of two years, the plaintiff taking the first turn. He also 
directed that the scheme should provide: 

“that if either of them is shown to be obstructive, or negligent of the i 
and fails to convene the monthly meetings of the Board of eine for a Sead oF aa a 
or if a vote of no confidence is passed against a particular eee trustee a majority of three 
out of five trustees on two occasions within a period of six months, he shal! be ‘rem from the 
office of managing trustee, and shall forfeit his rights to future management.” 
In other ects, the learned Judge confirmed the scheme. From this decree the 
plaintiff ai the second defendant have separately appealed in A. S. No. 445 of 
1945 and A. S. No. 274 of 1945 respectively. The Board which was the first defen- 
dant.in the suit has not preferred any appeal of its own, but having been called as 
a respondent to the appeals, submitted its views through counsel. 

Both the appeals raise the same questions except that the plaintiff repeated 
in his appeal his objection to any scheme being settled at all, an objection which 
was not open to the second defendant who moved the Board to settle a scheme 
for the proper management of the temples. This objection, however, can be 
disposed of in a few words. It is true that mismanagement or misconduct on the 
part of the 1 has not been established ; but it is in evidence that even after 
the second defendant obtained a declaration of his right of joint management and a 
permanent injunction restraining the plaintiff from interfering with or preventing 
the exercise of such right, the quarrels between the parties regarding the leasing of 
temple properties and other acts of man ent continued resulting in proceedings 
in civil and criminal Courts. In view of that state of affairs it was clear y necessary 
in the interests of the proper administration of the temples and their endowments 
that a scheme should be settled by the Board in the exercise of its statutory powers 
under section 63 of the Act. 


`~ 
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It was said that sections 62 and 63 should be read together and that, so read, 
they empower the Board to settle a scheme, in the absence of proof of mismanagement 
only in cases where not less than twenty persons having interest apply stating that 
a scheme is necessary in the interests of the trust. This point is concluded against 
the plaintiff by the decision in Ponnuman Dikshitar v. Board of Commissioners for the 
Hindu Religious Endowments, Madras!, and nothing more need be said about it. 


It was next urged that neither the Board in settling a scheme under section 63 
(x) nor the Court in dealing with a scheme under section 63 (4) had power to fix 
turns of management by trustees, and, indeed, it was suggested, generally, that any 
system of management in rotation among joint trustees of a public trust was illegal 
as it involved a suspension of the other co-trustees during the turn of the managing 
trustee. Reliance was placed on a recent decision of Sir Vere Mockett, OC] Kh 
and Krishnaswami Aiyangar, J., reported in Hindu Religious Endowments Board, 
Madras y. Palaniandi?. The decision no doubt appears at first blush to support the 
contention, but on a closer examination we are satisfied that the case turned on its 
peculiar facts and has no application. There were four hereditary trustees and 
two non-hereditary trustees in that case, and the scheme settled by the Board 
provided, inter alia, that 
“The temples .....-. and their endowments shall be administered by the hereditary 


trustee in rotation, each functioning for one fasli, and two non-hereditary trustees appointed by the 
Board.” ` 


It will be noted that the administration of the temples was not vested, as in 
the present case, in all the trustees, one of .them being appointed as the Managing 
Trustee in each fasli. The effect of the clause was held to be “ to suspend three 
of the hereditary trustees in rotation for a period of three years.” ‘Taking that 
view of the clause, the learned Judges proceeded to examine the provisions of the Act 

““to see whether any power is given to the Board by which they can suspend, because that is 
what it comes to, hereditary trustees in the manner in“ which they seek to do in the scheme before 
us,” g 
and, finding no provision in section 63 for the suspension or removal of hereditary 
trustees, they came to the conclusion that the scheme was in contravention of the 
Act so far as the hereditary trustees were concerned, observing: _ 

“ Taking the view, as I do, that the effect of this clause is to remove them” (that is, the 
hereditary trustee) ““foka definite period, I consider that the learned Judge quite rightly decided 
that it was not within the powers of the Board.” 

The present case is clearly distinguishable. Here, the scheme, as already stated, 
provides that the administration “shall vest in the present hereditary and three 
non-hereditary trustees.” ; that is to say, the temples shall be administered by all 
the trustees and not by some only of them in each yeam ‘There is thus no 
suspension or removal of any of the trustees. Each of the hereditary trustees is no 
doubt to be the managing trustee for two years in rotation as provided for by the 
District Judge ; but as has been stated, his duties are to be of a merely routine 
character, and cannot be taken to derogate from the powers and responsibilities of 
the other trustees in whom, no less than in the managing trustee, the administra- 
tion is vested. It must follow that the scheme as modified by the Judge is not in 
contravention of the Act. 


Is there anything, then, in the general law to render a scheme of management 
by turns illegal where there are several trustees? There are observations in the 
case referred to above purporting to be based on certain decisions and suggesting 
that, in the case of a public charity, such scheme would not be valid. These 
observations must be regarded as obiter as they were not necessary for the decision 
ofthe case which, in the view taken of the effect of the scheme, turned on the powers 
of the Board under the Act to suspend or remove hereditary trustees. In view, 
however, of the observations and the contention based thereon, the line of cases 
has to be examined. i 


~ 
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In Ramanathan Chetti v. Murugappa Chetii? rejecting the suggestion that, when 
trust property is managed in rotation by co-trustees, the possession of office by 
each is exclusive of, or adverse to, the other co-trustees, Bhashyam Aiyangar, J., 
who delivered the judgment of the Court explained the true position in such cases 
thus: s 

“ Though each of the co-trustees may, during his turn in the rotation, be ed in a sense 
as the acting or executive-trustee for the year (or period) (Cf. Attorney General v. Holland*,), yet he 
holds the ofhce and discharges the duties thereof on behalf of all the co-trustees and not on behalf 
of himself alone. In fact, as a general rule, even during the turn of each co-trustee, all the co- 
trustees are entitled, and, in fact, are bound to act jointly m matters other than the ordinary routine 
duties.” 


The learned Judge, however, recognised, envisaging a situation such as arose 
in Hindu Religious jan aana Board, Madras v. Palaniandi?, that 


“ one of several co-trustees is not entitled to ask a Court to partition the duties of the trust between 
himself and his co-trustees so as to give him the exclusive possession and management of the trust 
property for (say) six months in the year, putting the other trustees entirely aside during his period 
of management.” 

The raison d’etre of the usage of management by turns was thus explained >. 

“In Fah eee ah aa this country the number of co-trustees is in the very nature 
of things liable to increase and the co-trustees may belong to various branches of the family.... 
when by reason of the family becoming divided, the eldest member ceases to be the managing member 
of the family, it becomes highly inconvenient and also detrimental to the interests of the religious 
institution if one and all the members (as co-trustees) are to participate in the joint discharge of the 
duties of the office. .... Except in the few cases in which the hereditary office may be descendible 
only to a-single heir, the usage and custom generally is that, along with other roperties, the office 
also is divided in the sense that the office is agreed to be held arg duties eof discharged in 
rotation by each member or branch of the family, the duration of their turns being in proportion to 
their shares in the family property ..... Even in cases in which recourse is had to a suit for the 
partition of the family property, the Courts give effect to the usage and custom above referred to, 
by peeves in the decree for management of religious and charitable institutions by different members 
or branches of the family in rotation on thè above principle.” 

The learned Judge proceeded to point out that the usage and custom is 


“ not restricted to cases in which there are emoluments attached to the office, but extends as 

well as to cases like the present in which the trustees have no beneficial interest. The usage is as 
aa in the one case as in the other, for the efficient and smooth discharge of the duties of the 
o €. 
Attorney-General v, Holland? was referred to as an instance where the author of a 
trust who appointed several co-trustees provided that eacli trustee in rotation should 
be the acting trustee for a year. The learned Judge finally came to the conclusion 
that it was 


‘“ competent for a Court in the exercise of its equitable jurisdiction to settle a scheme for the 
management of a public religious or charitable trust by the various co-trustees in rotation if such 
management would be more beneficial to the interests of the trust than the joint and concurrent 
management thereof by a large number of co-trustees.” á h 


This decision was affirmed by the Privy Council in Ramanathan Chetti v. 
Murugappa Chetti*, where their Lordships, referring to the usage of management 
in rotation where there are numerous trustees, remarked as follows : 


“In such a case, in order to avoid confusion or an unseemly scramble, it is not unusual, and 
it is certainly not improper, for the parties interested to arrange among themselves for the due exe- 


cution of the functions belonging to the office in turn or in some settled order and sequence. There 
is no breach of trust in such an arrangement nor any improper delegation of the duties of a trustee.” 
“In Sethuramaswamiar v. Meruswamiar’, the Privy Council had to deal with 
certain endowments made by the’ Rajah of Tanjore for religious and chari- 
table purposes in connection with a mutt in which the original grantee, who 
was the Raja’s guru or spiritual preceptor, was installed as the Matathipathi. The 
office admittedly descended by the rule of primogeniture. On the death of one 
of the Gurus, his younger sons claimed, in a partition suit brought against the 


I. (1903). I.L.R. 27 Mad. 192. 4. (1906) 16 M.L.J. 265: 33 I.A. 1399: LL. 
2. 85) 47 R.R. 476. - R. 29 Mad. 283 (P.C.). : 
3. (1944) 1 M.L.J. 82: ILL.R. 1944 Mad. 180: 45 LA. 1: LL. 
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elder, that they as members: of the family were also entitled to take part in the 
management of the properties, and that a scheme should be settled for the purpose 
of providing for the exercise of their right. This Court upheld the right and directed 
a scheme to be framed accordingly. Their Lordships reversed the decision so far 
as the charitable endowments were concerned, holding that, the 

“intention of the founder must be deemed to have been that his religious charities should be 
administered by the man who was head of the mutt, to which office, the eldest son of the previous 
holder would naturally succeed.” ` 
Thus, the actual decision in the case does not touch the present point. In the 
course of the judgment, however, their Lordships referred to Ramanathan Chetti v. 
Murugappa Chetti? as laying down the law in regard to : 

“what are called private charities, sich as endowments for the support of the family idol ”, 
and remarked that no case was cited applying such law to endowments of “ such a 
charity as those in question in this suit.” Assuming that the last words quoted 
referred to public charities and not to religious charities annexed to an office (the 
headship of the mutt), the statement that Ramanathan Chetti v. Murugappa Chetti? 
related to a private charity does not accord with the facts of the latter case where 
Lord Macnaghten referred to the temple there in question as 

“ dedicated to the public worship of the deity in whose honour it was founded ” 


and Bhashyam Ayyangar, J., stated in his judgment that : 

“ It is admitted that the plaint temple (with its endowments) is a public religious institution.” 
It appears from the report of the arguments in Sethuramaswamiar v. Meruswamar? 
that counsel for appellants, in distinguishing Nubkissen Mitter v. Hurrischunder Mitter? 
and Ramanathan Chetti v. Murugappa Chetti1, which were relied on by this Court, 
pointed out that the first case related to,the endowment of a family idol, and that 
might possibly have led to a mixing up of the facts of the two cases. 


The decision in Ramanathan Chetti v. Murugappa Chetti? was subsequently con- 
sidered by this Court in Meenakshi Achi v. Somasundaram*, and Wallis, C.J., who 
delivered the judgment of the Court pointed out that the observations in Sethurama- 
swamiar v. Meruswamiar® regarding the case in Ramanathan Chetti v. Murugappa Cheiti! 
were obiter and proceeded on some misconception, and he applied the latter decision 
to the case before him which related to a public trust, observing, - 

“ This decision of the Judicial Committee has been applied to public trusts in a very large number 
of cases in this presidency”. : 
It was followed and applied again by Venkataramana Rao, J., in Alasinga Bhattar v. 
Venkata Sudarsana Bhattar® where an arrangement between members of a family 
whereby the trusteeship of a public temple was to be held in turns by one branch 
in each year was upheld. 


In view of these authorities, the observations in’ Hindu Religious Endowments 
Board, Madras v. Palaniandi® suggesting that the law as laid down in Ramanathan 
Chetti v. Murugappa Chettit on appeal to Privy Council, is applicable only to private 
charities and not to public charitable trusts, as the Privy Council in Sethurama- 
swamiar v. Meruswamiar? | 

“expressly relegate the charity in Ramanathan Ghetti v. Murugappba Cheitit, to the position of a 
private charity ” 
cannot be regarded as correctly stating the position, As already pointed out, 
the temple concerned in Ramanathan Chetti y. Murugappa Chettt4, is public religious 
institution, and their Lordships’ reference to it as a private charity must have been 
due to a misconception. It is difficult to see how such reference could “ relegate ” 
what in fact is a public trust “ to the position of a private charity.” Nor can one 
readily appreciate the force of the distinction that in Attornér-General v. Holland” 





1. (1906) 16 M.L.J. 265: 33 I.A. 1399: LL. 4. soa 39 M.L.J. 403: I.L.R. 44 Mad. 205. 
R. 29 Mad. 283 (P.C.). 5. (1935) 70 M.L.J. 424. 

Q. (1917) 34 M.L.J. 130: 1.L.R. 41 Mad. 6. (1944) 1 M.LJ. 82: IL.R. 1944 Mad. 
296: 45 LA. 1 (P.G. 
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the provision for the trustees acting in rotation was contained im a will. What is 
relevant is that the charity founded by the testator in that case was clearly a public 
charity and no exception appears to have been taken to the validity of the provision. 
It is important to note that the Privy Council did not say that the decision in 
Ramanathan Chetti v. Murugappa Chettt} was inapplicable to public trusts. All that 
their Lordships said was that it was “ unnecessary to decide that point” as they ` 
rested their actual decision on the peculiar nature of the endowment before them. 
It follows that the provisions made in the scheme under consideration that each 
hereditary trustee should act as a managing trustee in rotation for two years is valid. 
Reference may also be made in this connection to a recent case reported in Krishna- 
macharlu v. Rangacharlu®. Though no question of management in rotation was 
involved, it was there held that it was competent to the Board to appoint one of 
several trustees of a public temple whether hereditary or non-hereditary to be the 
managing trustee for a period, if the powers of the general body of trustees were 
not thereby taken away. i 4 


The nest objection raised relates to the provision made by the Judge, for the 
removal of the managing trustee. As I have already observed the appellants 
complain that the provision is far too drastic, and they particularly object to the 
direction that if a vote of no confidence is passed against a managing trustee by a 
majority of three of the trustees on two occasions within a period of six months, he 
should be removed from the office of the managing trustee. This modern demo- 
cratic device of a vote of no confidence‘is strangely out of place in a scheme for the 
administration of a temple and its endowments. The managing trustee does not 
owe his office to the vote of his co-trustees and his tenure cannot be made to depend 
on their continued support. Under the scheme, he will hold office by virtue of 
the provision which recognises and gives effect to the long continued usage of the 
institution, and he can be removed only for proved mismanagement or misconduct, 
or other valid reasons. I therefore allow this objection and direct the deletion of 
the provision for removal of the managing trustee. 


Lastly, it was contended that clause (8) empowering the Board to issue directions 
from time to time oe the internal management of the temples is in contra- 
vention of the Act which does not confer upon the Board the power of interfering 
with the internal administration. The appellants complain that this provision 
might in practice reduce the trustees to the position of puppets acting at the bidding 
of the Board. The criticism is in my opinion well-founded. The Board is a statu- 
tory corporation (section 11), and its powers and duties are defined and delimited 
by the provisions of the Act. Apart from the powers specifically conferred upon it 
the Board has general powers of“ superintendence ” over religious endowments 
(section 18), while the trustees are to “ administer” the affairs of such endow- 
ments (section 40). This broad demarcation of the respective functions 
of the Board and the trustees must be kept in view in settling schemes funder the 
Act, and the Board cannot be allowed to usurp the powers which the Act has 
entrusted to trustees, under colour of settling schemes under section 63. Clause (8) 
of the scheme which is apparently designed to authorise interference by the Board 
in matters of internal administration must be deleted. The Board will, of course, 
have and exercise the powers conferred by the Act. 


mr 


The power conferred on the managing trustee exceeds in one respect what is 
issible under the law. It is the power under clause 5 (e) of the scheme “ to 
represent the devasthanam in all suits and proceedings.” This the i 
trustee cannot do, as the trust can only be represented in such matters by all the 
trustees. This sub-clausé will also be omitted. 


The appeals are allowed to the extent indicated above and the scheme will 
be modified accordingly. There will be no order as to costs. 





I. (1906) 16 M.L.J. 265 : 38 LA. 139 : LL. a. (1942) 2 M.L.J. 687: LLR. 1943 Mad, 
R. 29 . 28g (P.G.). 409. 
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The Chief Fustice—I have had the advantage of reading the judgment of my 
learned brother. I agree with the conclusions expressed and the reasons given 
for them, and have nothing to add. i 


K.S. Appeals allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. Justice RAJAMANNAR. 
Ponnuswami Chettiar 
D. 

Kailasam Chettiar .. Respondent. 

Evidence Act (I of 1872), section 58—Effect of—Suit to recover loans evidenced by hand-latios executed 
by the defendant—Admission of execution by defendant coupled with plea of substitution of liability by execution 
of a different promissory nots and a partial discharge towards tt— Necessity for proof of claim by admission in 
evidence of the hand-latters. 


When the fact of an execution of a document is admitted it need not be proved and this would 


be so even when the document in question is not admissible on account of any provision of the Stamp 
Act. 


Altmane Sahiba v. Subbarayudu, (1932) 63 M.L.J. 303, followed. 


Where in a suit to recover amounts lent on unstamped hand-letters, the defendant admits the 
execution of the documents but only pleads substitution of liability by the execution of another pro- 
missory note and partial discharge towards it, there is no necessity for the plaintiff to adduce proof 
of his claim by seeking to get the hand-letters admitted in evidence. The plaintiff will be entitled 
to a decree on‘the failure of the defendant to substantiate the plea set up by him in defence, — 


Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decree of the Court of the District Munsiff of Kulitalai, 
dated 22nd November, 1945, in S. G. S. No. 61 of 1945. 


M. S. Vaidyanatha Iyer for Petitioner. á 
N. Suryanarayana for Respondent. 
The Court delivered the following 


JUDGMENT,— Lhe plaintiff in S. G. S. No. 61 of 1945 on the file of the District 
Munsiff’s Court, Kulitalai, applies to revise the order of the learned District Munsiff 
dismissing his suit brought for recovery of Rs. 209-8-o0 from the respondent. The 
respondent borrowed from one Nallvangalammal a sum of Rs. 100 on and May; 
1940 and a sum of Rs. go on the 24th July, 1940 agreeing to pay the amounts with 
interest at six per cent. per annum. Nallvangalammal died and the plaintiff 
claimed to be her heir and though this fact was not admitted, it is not necessary 
any longer to deal with this objection because the plaintiff obtained a succession 
certificate in respect of the suit claim. 


In the plaint it was alleged that those two loans were evidenced by two docu- 
ments described as hand-letters. They were admittedly unstamped. It appears 


that before the trial stamp duty and penalty were levied by the Court on the footing 
that they were bonds. i ; 


The defendant admitted" the execution of the two documents, but pleaded 
that in substitution of his liability under them he had executed a promissory note 
on 29th April, 1944, and had made payments towards the promissory note and 
there was only a sum of Rs. 40 still payable for the principal of the loan and interest. 

At the trial neither party let in any evidence. The defendant apparently 
gave up his plea in defence, the onus-of establishing which certainly lay on him ; 
but the defendant raised the contention that the suit was not sustainable on the 
two documents because they were inadmissible in evidence for any purpose as they 


were unstamped. The learned District Munsiff agreed with this contention and 
dismissed the suit. 


— aaa aana eaaa ai aaaaaaaaaanaka eaaa ma aana 
*C.R.P. No. 434 of 1946. - | 10th April, 1947. 


Petitioner™ 


11], ; ; ABDUL KAREEM, In fe. - 11? 

It is not necessary for me to decide as to the exact nature of these two docu- 
ments to determine whether they are admissible in evidence. Assuming that 
these two documents could not have been legally admitted in evidence, neverthe- 
less it is contended for the petitioner by Mr. M. S. Vaidhyanatha Aiyar, and 
1 agree with his contention, that as the defendant had admitted the execution of 
the documents and had only pleaded a substitution of liability by the execution 
of another promissory note and a ial discharge towards it, there was no neces- 
sity for the plaintiff to adduce proof of his claim by seeking to get the two documents. 
admitted in evidence. In other words the plaintiff will be entitled to a decree on 
the failure of the defendant to make the pleas set up by him in defence. _ The 
contention of the petitioner is supported by the observations of Ananthakrishna 
Ayyar, J., in Alimane Sahiba v. Subbarayudu1, with which I respectfully agree. The 
learned Judge therein’ points out after referring to the provisions of section 58 of 
the Evidence Act that when the fact of an execution of a document is admitted 
it need not be proved and this would be so even when the document in question 
is not admissible on account of any provision of the Stamp Act. 


I therefore set aside the decree of the learned District Munsiff dismissing the 
suit. ‘There will be a decree in favour of the plaintiff for the amount claimed with 
costs. The petitioner will also be entitled to costs in this revision petition from the 
respondent. 


V.S. Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, Justice YAHYA ALI. 
Abdul Kareem es Accused.* 


Penal Code (XLV of 1860), section 381—~Conviction Sor es Jorwarding of accused under section 380, 
Criminal Pro:edure Code, to Magistrate with Jurisdiction to take action under section 562, Criminal Procedure 
Gode-—Conviction by trial magistrate without passing senisnce—Appeal— Maintainability. 

“A Magistrate who convicted an accused of an offence under section 381, Indian Penal Code 
was of the opinion that since the accused was a young man without any previous conviction it would 
be proper to release him under section 562 (1) (a) of the Code of Criminal Procedure instead of award- 
ing him a sentence.: Since he was not empowered under that section he forwarded the accused under 
section 380 of the Code of Criminal Procedure to a First Class Magistrate for taking appro- 
priate action, if he considered it fit, under section 562 of the Code of Criminal Procedure. An appeal 
against the conviction before action could be taken by the First Class Magistrate was dismissed as 
premature, On a reference by the District Magistrate, < ; 

Held : It cannot be said that the conviction is complete without a sentence for the purpose o1 
exercising the right of appeal given in the Code of Criminal Procedure against a conviction under 
section 381 of the Indian Penal Code and the appeal against the conviction was maintainable. 


Case referred for the orders of the High Court under section 438, Criminak 


Procedure Code, by the District Magistrate, Vizagapatam, in his letter dated 2oth. 
January, 1947, in R.C. No. 140 of 1947. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
Accused ‘not represented. 


The Court made the following 


Orver.—This is a reference by the District Magistrate of Vizagapatany 
made in the following circumstances. One Abdul Kareem, a clerk in the 
Fleet Mail Office, Vizagapatam, was charged with having committed theft 
under section 381 of the Indian Penal Code. He was tried in C. C. No. 
1895 of 1945 on the file of the Stationary Sub-Magistrate, Vizagapatam, and 
— aaa aaa anaa aaa aaa IUOS 


~ 


I. (1932) 63 M.L.J. 303 at page 308. P 
*Crl.R.C. No. 93 of 1947. ist April, 1947. | 
(Case Referred No. 7 of 1947) and 
Crl.R.C. No. 303 of 1947. 
(Taken up No. 1 of an. 
16 4 
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convicted of that offence. The Magistrate was of the opinion that since the 
accused was a young man without any previous conviction, it would be proper 
to release him under section 562 (1) (a) of the Code of Criminal Procedure 
instead of awarding him a sentence. Since he was not empowered under 
that section he forwarded the accused under section 380 of the Code of Criminal 
Procedure to the Additional First Class Magistrate, Vizagapatam, for taking 
appropriate action, if he considered it fit, under section 562 of the Code of 
Criminal Procedure. Before the Additional First Class Magistrate could dis- 
pose of the matter on the reference under section 380, Abdul Kareem preferred 
- an appeal against his conviction by the Stationary Sub-Magistrate. The appeal 
was heard by the Sub-Divisional Magistrate, Vizagapatam, who dismissed it in 
{imine on the ground that it was premature and that there was no provision of law 
under which such an appeal could be filed. The learned Sub-Divisional Magis- 
trate took the view that without a sentence a conviction is not complete and since 
no sentence had been passed in the case an app against a mere conviction not 
accompanied by a sentence is not maintainable. In this view he did not enter 
on the merits of the case. 

The District-Magistrate in his reference requests to be informed 

“whether an a lies against the imi conviction by a istrate who is not 
competent to act sine gan 562 (1) ane Code of Criminal Prosar and who ey 
therefore, forwarded the case to a Magistrate competent to do so.” 
His own opinion is that no appeal lay at all before the Sub-Divisional Magistrate 
at the stage at which it was filed and that the conviction by the Stationary 
Sub-Magistrate was not a conviction in law as the case has now been taken on file 
by the Additional First Class Magistrate who, on his appreciation of the evidence 
may very well discharge or acquit the, accused. He considers that the proper 
course for the accused was to await the decision of the Additional First Class 
Magistrate and if he Was convicted to prefer an appeal to the Court of Session. _ 

The point raised in the reference is one of first impressions, and is not alto» 
gether free from difficulty. Having bestowed attention to all the aspects of the 
matter, however, I have come to the conclusion that the appeal preferred 
by Abdul Kareem to the Sub-Divisional Magistrate against the conviction 
in C.C. No. 1895 of 1945 was not incompetent. As the District Magistrate has 
himself pointed out a-right of appeal is given in the Code of Criminal Procedure 
against a conviction under section 381 of the Indian Penal Code. I am not in 
a position to agree with the argument that the conviction is incomplete without 
a sentence for the purpose of_exercising the right of appeal. In order to be able 
to deal with the matter effectually I have suo motu taken up in revision G.A. No. 7 
of 1946 on the file of the Sub-Divisional Magistrate, Vizagapatam. I have not 
considered it necessary to give notice to the accused as the order that I propose 
to make is favourable to him. The order of the Sub-Divisional Magistrate in C.A, 
No. 7 of 1946 dismissing the appeal is set aside and the appeal is restored to his 
file for being heard and disposed of according to law. If on hearing both sides 
in the appeal the Sub-Divisional Magistrate comes to the conclusion that the 
accused should be acquitted altogether the reference made under section 562 of 
the Code of Criminal Procedure to the Additional First Class Magistrate by the 
Stationary Sub-Magistrate becomes otiose. If, on the other hand, the Sub-Divi- 
sional Magistrate convicts the accused, it will be open to him to consider whether 
the conviction should be followed by a sentence or whether action should be taken 
by him under section 562 of the e of Criminal Procedure. In either case, 
the reference to the Additional First Class Magistrate would become infructuous. 

The reference is answered accordingly and the papers will be returned to the 
District Magistrate. 

The Sub-Divisional Magistrate, Vizagapatam, will be directed to restore C.A- 
No. 7 of 1946 to his file and dispose of it on the merits in the light of the observations 
made in this judgment. 

K.S. Reference answered. 


TI] LAKSHMANAN NADAR, In re. 119 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice YAHYA ALI. 


Lakshmanan Nadar and others ..  Petttioners.* 

Penal Code (XLV of 1860), sections 206 and 305 and Criminal Procedwe Code (V of 1898), section 195 
(1) (b)\—Attachment before judgment of cattle-—~Cattle left in the custody of sureties—Forcible removal of such 
catile by owner and others after commission of dacoity armed with deadly weapons—Written complaint of attach- 
ing Court under section 195 (1) (b)—WNecessity. - i 

While certain cattle were in the custody of sureties after an attachment before judgment, the 
owner of the cattle along with others went in a body and committed dacoity armed with deadly weapons 
and forcibly ranodd in. On a question whether a written complaint of the attaching urt 
under section 195 (1) h) Criminal Procedure Code, was necessary even before an inquiry into the 
charge of dacoity could be made, 

Hild, that the elements constituting the offences under sections 206 and 395 are not only not 
identical but the one under section 395 is a much graver offence involving certain additional ingre- 
dients and it cannot be said that for such an offence the sanction of Civil Court is necessary for the 
prosecution of the accused. 


Petition under sections 435 ahd 439; Criminal Procedure Code, 1898, praying 
that the High Court'will be pleased to revise the order of the Court of the Second 
‘Class Magistrate, Ambasamudram, dated 22nd February, 1947, in P.R. No. 1 of 


1947. 
S. Krishnamurthi for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court delivered the following 


JUDGMENT.—This is an application to quash the charge and proceedings in 
P.R.C. No. 1 of 1947 on the file of the Sécond Class Magistrate, Ambasamudram 
Two contentions are raised by Mr. Krishnamurthi. The first is that, as the facts. 
of the complaint disclose an offence under section 206 of the Indian Penal Code 
there should be a written complaint by the District Munsiff’s Court, Ambasamudram 
under section 195 (1) (b), Criminal Procedure Code, and that in the absence of 
such a complaint, an enquiry even into the charge of decoity which forms the sub- 
ject-matter of this case cannot proceed. The second objection is that on the 
showing of the complaint itself there was no dishonest intention on the part of 
the petitioners and that therefore a charge under section 395 of the Indian Penal 
‘Code cannot stand. 


Some cattle belonging to the second and third petitioners were attached before 
judgment by the complainant P.W. 2 as the plaintiff in S.C.S. No. 494 in the Dis- 
trict Munsiff’s Court, Ambasamudram. After attachment the cattle were left 
in the custody of P.Ws. 1 and 2 as sureties. The case against the petitioners is 
that while the cattle were in the custody of the sureties, they along with others 
went in a body and committed dacoity armed with deadly weapons and forcibly 
removed the cattle and thus committed an offence under section 395 of the Indian 
Penal Code. The argument is that since the cattle had been left in the sureties’ 
custody under orders of a Court of Justice their fraudulent removal constituted 
an offence under section 206 of the Indian Penal Code and that the requirements 
of section 195 (1) (b) cannot be circumvented by” prosecuting the offenders 
under a graver charge under section 395 of the Indian Penal Code. Such a con- 
tention would have had some force if the elements constituting both the offences 
were more or less identical, but in the present case section 395 of the Indian 
Penal Code is not only a much graver offence, but certain additional features exist 
‘which do not form the ingredients of section 206 of the Indian Penal Code, viz., 
that the petitioners were alleged to have been armed with deadly weapons, that 
they were five in number and that they conjointly committed the offence with a 
dishonest intention. These elements distinguish the offence under section 395 
from one under section 206 of the Indian Penal Code and it cannot be said that 





*Crl.R.C. No. 226 of 194 a eee 
(Crl.R.P, No. 215 of 1947). pril, 1947 
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for such an offence the sanction of the Civil Courts is necessary for prosecuting 
the petitioners. i 

Coming to the second objection it must be noticed that the ka a objec- 
tion as to the want of sanction was raised at an initial stage. It will be open to 
the petitioners if the prosecution fails to establish dishonest intention on the part 
of the accused, to contend at the appropriate stage that the essential requirement 
of section 395 of the Indian Penal Code has not been fulfilled. 

The petition is dismissed. 

V.S. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. JUSTICE 
HAPPELL. 
The Corporation of Madras .. Appellants* 
U 


S. A. Khan and others .. Respondents. 

Madras City Municipal Act (IV of 1919 as amended), sections 301 and 302—Agreement regarding letting 
out of stalls—Enhancement of rent during subsistence of agreement—Validity—Applicability of distraint 

e—Effect of amending section. 

There is no maximum prescribed either in the original or in the amended section gor (2) of the 
Madras City Municipal Act regarding the rents or fees to be charged and levied from the stall-holders. 
Where the letting of the stalls is done by agreements providing for rent the rights conferred on 
the stall-holders continue until the agreements are determined and it will not matter whether the 
agreement creates a tenancy or a licence for the use of the premises; and it is not open to the 
Corporation authorities to enhance the amount of rent payable during tht subsistence of the 
agreement or to evict the tenants for non-payment of the enhanced rent. 

The words “ charge and levy ” in the amended section gor (2) mean no more than “fix and 
recover ”’. 

The amendment inserted to section 301 (2) of the Madras City Municipal Act does not expressly 
or by implication have the effect of terminating the existing contracts between the Corporation and: 
stall-holders which were in force at the time the amendment took effect. 


When an increased fee is sought to be charged which is not legally recoverable: then it is not 
a fee which is leviable under section gor and consequently it is not a fee in respect of which, for 
e sub-section (2) of section 302 which provides for distraint proceedings can be 
u a 

On appeal from the judgment and decree of Kunhi Raman, J., dated 23rd 
January, 1946 and passed in the exercise of the ordinary original civil jurisdiction 
of the High Court in G.S. No. 118 of 1945. , 

V. K. John and R. Rajeswaa Rao for Appellants. 

N. K. Mohanarangam Pillai and M. V. Gopalarainam for Respondents. 


The Court delivered the following 

Jupcments : The Chief Fustice—Plaintiffs Nos. 1 to g in the suit are stall-holders 
in the Moore Market, Madras. ‘This is a public market in which there are alto- 
gether about 300 stalls and stall-holders. Itis owned by the Corporation of Madras, 
the defendant in the suit. The stall-holders carry on various trades and busi- 
nesses and sell their wares to the members of the public. Plaintiffs Nos. 1 to g 
allege that they were tenants of their respective stalls prior to September, 1944. 
It is not in dispute that they were stall-holders prior to that date ; but the Corpora- 
tion disputes that they were tenants but alleges that they were mere licensees. 
The tenth plaintiff is an association, the members of which are stall-holders in 
the Moore Market, including plaintiffs Nos. 1 to 9, and the association seeks to 
represent in the suit the entire body of all stall holders i 

It is beyond doubt that prior to the year 1936, each stall-holder entered into 
an agreement with the Corporation through its Commissioner, who is the authority 
directed by section 80 of the Madras City Municipal Act to make agreements on 
its behalf. During the trial the first plaintiff produced an uncompleted printed 
form of agreement, which is the Corporation’s own form, and said he had, in the 


* O.S.A, No. 10 of 1945. . ; : 11th March, 1947. 
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first instance, entered into a contract with the Corporation upon one of those forms. 
During the trial two completed forms of agreement were exhibited, Ex. P-1 (a), 
dated the 22nd July, 1931, and Ex. P-28 dated the 5th October, 1937, the latter 
is an apreement with the third plaintiff. Whatever the exact position of the several 
plaintiffs may be and the difference, if any, between the position of one plaintiff 
and the Corporation as compared with that of another plaintiff and the Corpora- 
tion, it is manifest that the suit was tried and conducted upon the basis that the 
interests of each of plaintiffs Nos. 1 to g originated under an agreement in the form 
which I have mentioned ; and also, that the merits were considered solely from the 
aspect of the plaintiffs’ interests having commenced and originated -pursuant to 
agreements of the sort indicated. This is quite clear from the observations of- the 
learned trial Judge who said that the only issue which he had to decide was whether 
the Corporatjon could levy distress for recovering not only the old rates of fees which 
the plaintiffs were, under their contracts with the Corporation, liable to pay but 
also the excess amounts claimed by the Corporation under notices which they had 
served upon the plaintiff-stall-holders. I have mentioned this because during 
the argument, an endeavour was made to distinguish between the positions of 
several plaintiffs and others in order to manifest that some of the plaintiffs may 
not be able to call in aid the effect of the provisions of the agreement. But when 
the observations of the learned Judge, to which reference has just been made, 
were pointed out, the argument regarding a distinction between the position of 
any plaintiff, was not pursued. 

The agreement contains the following relevant provisions. It is made between 
the Corporation and the individual or firm therein called “ the tenant”. It pro- 
vides that the Corporation agreed to let and the tenant to take a specified stall 
at a stated rent from the date of the agreement. It was expressly agreed that 
the tenancy could be determined by either party giving to the other one month’s 
notice of intention to terminate. The payment which the tenant was required 
to make is described as rent. It was further agreed that if the tenant made default 
int payment of rent or failed to perform any stipulation on his part or to observe 
or conform to all the rules and regulations from time to time made by the Corpo- 
ration. with regard to the stall, it should be lawful for the Corporation to re-enter 
upon the stall and thereupon the demise should absolutely determine. The agree- 
ment does not provide for an increase in the rent reserved during its currency. 


In September, 1944, the Corporation served upon each of the plaintiffs Nos. 1 
to 9 a notice stating that under section 301 (2) of the Madras City Municipal 
Act, the Standing Committee (Taxation and Finance) at its meeting held on the 
goth August, 1944, determined that a specified fee per mensem should be levied 
for the stall in his occupation and that with effect from the 1st November, 1944, 
the revised rate per mensem of fee would be levied ; and he was called upon to 
pay the fee. In default, he was told, he would render himself liable to eviction. 


By the determination, or resolution, referred to in the notice, the Standing 
Committee purported to increase the monthly payment of the sum specified a 
rent in the stall-holder’s agreement, The enhanced fee was not paid and on the 
ayth June; 1945, the Commissioner of the Corporation, purporting to exercise 
“statutory authority, distrained for the recovery of the amount sought to be obtained 
at the enhanced rate from the first plaintiff alone. It would seem that this distraint 
was by way of a test, so that the correctness of the Corporation’s action could be 
examined. The plaintiffs challenged the validity of the increase and the distraint 
and in the suit they claimed (1) a declaration that the demand for enhanced rent 
and the act of realisation of, and the threat to realise, the enhanced rent by dis- 
traint were illegal and ulira vires of the statutory powers of the Corporation ; and 
(2) an injunction restraining the Corporation, its servants, agents or representatives 

om levying any distraint or exercising any of its coercive powers for the realisa- 
tion of the enahnced fee. 


_ The suit was tried by Kunhi Raman, J., who in b's judgment, expressed the 
opinion that the stall-holders were not tenants but were only licensees in respect 
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of the stalls occupied by them and that the Corporation had no right to levy distress 
in respect of any enhancement in the fee so long as the plaintiffs had not agreed | 
to pay the enhanced rates; the increased rates demanded could not be described 
as fees payable by the licensees, but damages would be the more appropriate ex- 
pression. On a proper construction of section 301 it seemed, to the learned Judge, 
that such damages could not be collected by levying distress ; the special remedy 
conferred upon the Corporation to collect the amount of the fee in the same 
manner as property tax had only reference to the fee which the plaintiffs had agreed 
to pay. The learned Judge granted the declaration and the injunction sought 
in the suit. “This appeal is by the Corporation against the learned Judge’s decision. 

Reference can now be made to the relevant provisions of the Madras City 
Municipal Act. 

“ Section 4. The Municipal authorities charged with carrying out the provisions of the Act 

are : 
(a) a council, 
(b) standing committees of the council, 
(c) a commissioner. i 

Section 6. There shall be six standing committees of which the fourth is Taxation and’ 
Finance. 

Section 80. Every contract shall be made on behalf of the Corporation by the Commissioner ; 
and the council in that way may enter into and perform all such contracts as it may consider neces- 
sary for carrying into effect the provisions of the Act. 

Section 99. If the council by a resolution determines that a property tax shall be levied, such 
tax shall be levied on all buildings and lands within the city. 

Schedue IV. Rule 21. If the amount due on account of any tax is not paid within fifteen: 
days from the service of the notice or bill, the Commissioner may recover by distraint under his warrant 
and sale of the moveable property of the defaulter 

Section 301 (2). The Commissioner may in any public market charge and levy any one or- 
more of the following fees at such rates as the standing committee may determine and may place the 
coltection of such fees under the management of such persons as may appear to him proper or may 
farm out such fees on such terms and subject to such conditions as he may deem fit— : 

(b) fees for the use of shops, stalls, pens or stands in such markets ; 

(3) Such fees shall be recoverable in the same manner as the property tax, 

Section 302 (1). No n shall, without the permission of the Commissioner, or if the fees. 
have been farmed out, of the farmer, sell or expose for sale any animal or article within any public 


market. 
(2) Any n who contravenes sub-section (I) eee or who commits default im 
yment of the fees leviable under section 301 may after three clear days’ notice be summarily removed 
from such market by any municipal officer or servant and any lease or tenure which any person 
may possess may be terminated for such period and from such date as the Commissioner may deter- 


miN yee aa + 5 so 
On behalf of the Corporation Dr. V. K. John contended that section gor 
(2) and section 302 (2) read together enable the standing committee to determine 
from time to time the fees payable by stall-holders in respect of stalls in the market 
and to increase such fees at any time without reference to, or agreement with, 
the stall-holders and empower the Commissioner to levy the amount of such fees 
and, if not paid, to recover them by distraint and to remove the stall-holders sum- 
marily from the market after three clear days’ notice of such an intention. If 
that contention is correct, then the Corporation, acting through its Standing Com- 
mittee and Commissioner can at any time increase the amount payable by a stall- 
holder in respect of his occupation of the stall in the market and upon non-payment 
levy distraint upon his goods and evict him from the market in a summary manner.. 
If that be correct, then considerable and unsual powers have been given to the, 
Corporation by the City Municpal Act. 
Section 301 (2) was amended by section 147 of the Madras City Muncicipat 
TE a, Act, 1936. Prior to the amendment it provided as follows : 
“The Commissioner, with the approval of the standing committees may charge such rents and: 
fees as he may think fit for the use of such markets, or the right to expose goods for sale therein and 
su 


th of any shop, stall or stand therein and may, subject to the same approval, let on lease, 
A athe Na irene AN fees leviable therein as aforesaid, or any other portion thereof for 


any period not exceeding one year at a time.” 
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The earlier sub-section empowered the Commissioner, subject to the Standing 
Committee’s approval, to charge rent for the use of stalls. The word “rent” 
implies and presupposes a letting on lease. The section also empowered the Com- 
missioner, with a like approval, to let on lease stallages, that is to say, space for 
or the right to erect stalls in the market. In my view, the original sub-section 
clearly conferred power upon the Commissioner, subject to the approval mentioned, 
to let on lease stalls and also to let on lease space and right to erect stalls. There 
seems to be no doubt that the latter provision was a convenient one so that the 
Corporation might part with the whole or a considerable part of the Moore Market 
to a contractor at an omnibus rent and he, in his turn, could recoup himself and 
make profits by sub-letting stalls to stall-holders. 


Other sections in the Act empower the Corporation to levy and charge tax, 
duty and fee in respect of property (section 99) carriages and animals (section 116), 
carts (Section 124), timber (section 129), advertisements (section ae 
companies (section 110) and others. In each of these instances the sections confer 
the power to tax but they also provide the maximum amounts which can be imposed. 
There is no maximum prescribed either in the original or in the amended section 
g01 (2), regarding the rents or fees to be charged and levied from the stall-holders. 
One of the main alterations effected by the amendment was to reverse the order of 
things so far as the fixing of the amount was concerned. Orginally the Commissioner 
himself fixed the rent or fee but the fixing required the approval of the Standing 
Committee. Since the amendment, the Committee determines the amount where- 
upon the Commissioner is authorised to charge and levy that sum. Since the 
section does not prescribe a maximum, it is not surprising that the letting of the 
stalls by the Corporation should have been accomplished by.an agreement with 
stall-holders. ‘The original section, in my view, clearly contemplates that an 
agreement shall be made’and the agreement which that section visualised was 
a tenancy agreement in as much as the word “‘ rent ” is used in respect of the sum 


to be paid by the stall-holder for the use of the stall. 


The agreement was made by the Commissioner, pursuant to the power 
conferred upon him by section 80 of the Act, and also the special power conferred 
by section 301 (2). Although the agreement does not mention that the approval 
of the Standing Committee had been obtained with regard to the amount of rent 
reserved, such approval must be presumed to have been obtained. The contractual 
relationship created by the agreement was to continue until terminated by one 
party or the other giving one month’s notice. Such notice, it is common ground, 
was never given prior to the resolution by the Standing Committee in 1944 and 
the serving of thg notice upon each stall-holder that the amount payable in respect 
of his stall had been increased. Whether the agreement amounts to a lease or 
tenancy or was for the payment of a fee by the licensee, to my mind, matters not. 
The rights given by the agreement to the stall-holder were to continue until the 
agreement was determined, and during its subsistence he was under an obligation 
to pay the amount which it specifies. It has been pointed out that, there is no. 
provision in the agreement for the amount payable being increased during the 
time that the agreement subsisted ; apart from any statutory enactment enabling 
any ee to be made, a purported increased amount is neither payable nor 
recoverable. 


Mr. John contended that this agreement must be deemed to have incorporated 
in it the provisions of section 302 (2) as enacted from time to time, and those provi- 
sions being incorporated, the Corporation acting through the Standing Committee 
can increase the amount payable by the stall-holder as and when it was determined 
and without terminating the agreement. ‘The original section, before the amend- 
ment, makes no mention of increase or decrease or variation in the rents or fees 
to be charged. It states that such rents or fees will be charged as the Commissioner 
thought ft. ‘The amended section is also silent regarding an alteration or increase ; 
it merely enables the fees to be charged or levied at such rates as thes i 
committee may determine. I find nothing in the section which expressly contem- 
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plates that the Commissioner or the Standing Committee, as the case may be, 
having fixed a particular rate with the stall-holders and, as in the casc of plaintiffs 
Nos. 1 to 9, an agreement being made for that rate to be paid, the amount can be 
increased because of any provision in section 301 (2) either before ot after the 
amendment. 


Dr. John argued that the wording of those sections enables the Standing Com- 
mittee to exercise the powers under the sections at any time, and he referred to 
section 13 of the Madras General Clauses Act, 1891, in support of his contention. 
‘That section provides that where an Act confers a power or imposes a duty, then 
the power may be exercised and the duty shall be performed from time to time 
as occasion requires. ` Dr. John argued that the Standing Committee was entitled 
at any time to alter the rate of fee to be paid, inasmuch as it can exercise the power 
conferred by section 302 (2), as indicated in section 13 of the General Clauses Act. 
That argument involves, so far as I can see, that there is something contained in 
the amended section, by which agreements which were existing at the time of the 
amendment, could be considered vitiated or terminated or rescinded, whatever 
expression may be most fitting. 


Dr. John’s argument; in that respect, emphasised that the amended sub- 
section empowers the Commissioner to “ charge,” and “levy” a fee. “ Charge ” 
it was argued, has the peculiar technical meaning one would give it in a taxation ' 
statute ; and “‘ levy” has a somewhat similar meaning, and the use of both those 
words enables the Corporation to impose at any time any fee which it likes. Dr. 
John referred to the several taxation sections in the Municipal Act, pointing out 
that in each of them the word “ levy ” is used. It is strange to see that the word 
“ charge ” is omitted. The provision of sub-section (3) of seetion 301 enabling 
the fee to be recoverable in the same manner as property tax does not, in my view, 
make the fee for a stall a tax which is analogous to property tax. Al that the 
sub-section does is to give a special right of recovery; and nothing more, the 
right of recovery being in addition to the ordinary methods which are open to 
the Corporation. 

The meaning of the word “ charge,” as used in the original sub-section (2) 
of section 301, was considered in In the matter of Moore Market Stall-holders and 
section 45 of the Specific Relief Act, Application No. gor of 1930 and is discussed 
in the judgment of Eddy, J., the judgment unfortunately not having been reported. 
In the course of his observations the learned Judge said that the word “ charge ”’ 
in that sub-section in his opinion meant “‘ fix.” With respect I agree with that 
observation and I would go further and say that the word “‘ charge ” in the amended 
section bears a similar meaning and does not bear the technical meaning which is 
given to it in a section of a taxing Act. I do not think that the word “levy” in the 
amended section carries the matter any further. In my view, “ charge and levy ” 
in the amended section means no more than “ fix and recover.” I am unable 
to see that the amendment, and the wording of the section as it now reads, either 
expressly or by any implication, has the effect of terminating the existing contracts 
between the Corporation and stall-holders which were in force at the time the 
amendment of the sub-section was made in 1936. All that the sub-section, as 
mow amended, does is to authorise a fee to be charged and levied in accordance 
with the decision of the Standing Committee. True it is that the Standing Com- 
mittee can fix any fee it likes, but regard must be had to the contractual relationship 
existing between the Corporation and a stall-holder’ and the necessity of it being 
‘terminated before his fee, or rent as it was called in the agreement, can be increased. 


The contractual relationship ‘which existed by virtue of the agreement was 
not terminated by the amendment of the sub-section and in the absence of termination 
of that relationship that agreement continued. If the Corporation was minded 
40 increase the amount payable by a stall-holder in respect of his stall, the first - 
step to be taken was to terminate the existing contractual relationship. Having 
done that, then the higher fee or rent could be demanded.- If the stall-holder 
refused to pay, then he would have to vacate ; if he did not, he could be evicted 
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so as to make room for another person to pay the increased charge. Unless and 
until the existing agreement was terminated, the stall-holder in my view was entitled 
to remain, provided he paid the sum reserved in his agreement. He could not be 
required to pay, and there could not be recovered from him, an amount in excess 
of that reserved in the agreement. The purported increase of the fee without termi- 
nating the previously existing contractual relationship was not legal, and the excess 
was not recoverable. 


Dr. John sought to rely upon sub-section (2) of section 302 in support of his 
argument. He pointed out that under that sub-section any person who committed 
default in payment of fees leviable under section 301, may, after three clear days’ 
notice, be summarily removed from the market and any lease or tenure, which that 
person, had, may be terminated. Firstly the reference in the sub-section to the 
termination of the stall-holder’s lease or tenure makes it manifest that the Act 
contemplated a right of some tenure by the stall-holder of a stall in the Moore 
Market, and, if he had a tenure, one would expect to find for a term for the payment 
of a stipulated sum. But that sub-section cannot be availed of save when there is 
default in respect of fees “ leviable ” under section 301. The fees which are leviable 
under that section must be those which can be enforced against the person who is 
sought to be affected by sub-section (2) of section 302. When an increased fee is 
sought to be charged which is not legally recoverable, then it is not a fee which is 
leviable under section 301, and consequently it is not a fee in respect of which, 
for non-payment, sub-section (2) of section 302 can be utilised. 


In my opinion the Standing Committee was acting beyond its powers in 
August, 1944, when it sought to increase the amounts payable by stall-holders and, 
similarly, the Commissioner was so acting when he sought to distrain upon the goods 
of the first plaintiff for non-payment. The@tanding committee exceeded its powers 
by purporting to increase the amount payable by the stall-holders at a time when, 
by the contract between them and the corporation, a lesser amount was payable. 
The purported increase was not one which was recoverable. It must follow that 
it was not leviable and the Commissioner was not entitled to utilise the machi- 
nery, which he did, for its recovery by distraint. In my opinion, plaintiffs Nos. 1 to 
g were entitled to succeed in the suit and to obtain the declaration and the injunc- 
tion which they sought. 


The tenth plaintiff is an association which is registered under the Societies 
Registration Act, 1860. That registration substantially creates it into a legal 
entity. ‘The members of this association are all stall-holders. The interests of 
each stall-holder can well be said to be the same, save of course their interests are 
in respect of different stalls. ‘The association has in no wav the same interests in the 
Moore Market and the stalls there as its members. The association may have 
as its ohject the furtherance of the interests of the stall-holders, but that does not 
give the association any interest in the stalls themselves. It seems to me that, at the 
most, the association, if it conducted any business on behalf of its members or for 
one or other of them, would do so only as an agent for the stall-holder or stall- 
holders. The association is a party to the suit, purporting to represent the interests 
of all stall-holders, the object being that a judgment in its favour would in effect 
be a judgment in favour of all the stall-holders. Order 1, rule 8 of the Coda provides 
that where there are numerous persons having the same interest in one suit, one or 
more of such perosns, may, with the permission of the Court, sue or be sued, or 
may defend, in such suit, on behalf of or for the benefit of all persons so interested. 
A person or entity can only sue or be sued in a representative Capacity provided 
that the person or entity has the same interest as those on whose behalf he or it 
seeks to make the representation. That is not so in the present instance, An associa- 
tion of persons who are all interested in the same matter does not make the associa- 
tion similarly interested. When a representative suit is sought to be prosecuted, 
firstly the circumstances must fall under the requirements of Order 1, rule 8 of the 
Gode. Secondly under Order 3, rule 2 of the Original Sides Rules of this Court 
an application must be made by a Master’s summons to obtain an order in that 
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respect. No such procedure was followed in the present instance. In my view 
the tenth plaintiff does not represent all the stall-holders so as to enable a decree 
to be passed in favour of all of them. It must follow that the suit is only one as 
between plaintiffs Nos. 1 to g and the Corporation. It is not one as between the 
Corporation and all other stall-holders. 


In the decree, which will be drawn up, it must be made clear the extent to 
which the effect of it will apply, if already that has not been done. The decree 
will be solely in favour of plaintiffs Nos. 1 tog. Save in respect of the representative 
character of the tenth plaintiff, in my view, this appeal must be dismissed with costs. 


Happell, FJ. —I agree. Appeal dismissed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT — MR. Justice LAKSHMANA Rao. 
Ganesan minor by guardian end appellant .. Appellant* 


U. 
M. Ganapathy Iyer and others .. Respondents. 

Hindu Law—Adoption—Will of husband authoristn ing widow to adopt within a year of his death to ensure 
his spiritual benefit—Adoption within ons year period—Death of adopted boy qfisr sexentsen years—Second 
adoption thereafter —Valtatty. 

A testator by his will dated 24th November, 1924, gave authority to his widow to adopt a son 
to himself in these words “ I am contemplating an adoption during m lifetime in order to ensure 
spiritual benefit for myself in after Life: esse hs If Í fail my wife should adopt a boy who seems 
satisfactory to herself as aforesaid within one year of my death.” He died on bth February, 1925, 
and the widow adopted a boy within one year of her husband’s death. But as that boy died a bachelor 
on 4th September, 1942, the widow adopted angther boy on 15th September, 1944. On a question 
as to the validity of the second adoption, 

Held, that the second adoption was valid as the authority to adopt was not exhausted by the 
first adoption and that the direction that the adoption should be made within one year after the 
husband's death was attributable with more reason to his anxiety for the due performance of his 
annual funeral rites than to any intention to set a time limit for the exercise of the authority by the 
widow. 

Case-law discussed. 

Appeal against the decree of the District Court, West Tanjore at Tanjore in 
A. S. No. 151 of 1945, preferred against the decree of the Court of the District 
Munsiff, Tiruvadi, in O. S. No. 253 of 1944. 


S. Ramachandra Aiyar for Appellant. 
A. V. Viswanatha Sastri for Respondents. 
The Court delivered the following 


UDGMENT.—This second appeal arises out of a suit by the reversioners of one 
V tarama Iyer for recovery of his estate and the question for decision is whether 
the adoption of the minor first appellant by Venkatarama Iyer’s widow Narayani 
Ammal is valid. 

Venkatarama Iyer died without issue.on 8th February 1925, leaving a registered 
will, Ex. D-1, da 24th November, 1924, and Narayani Ammal adopted a boy 
named Nataraja on 19th February, 1925 under the authority conferred on her 
by the will. He died a bachelor at the age of 17 years on 4th September, 1942, 
and Narayani Ammal adopted the first appellant on 15th September, 1944. She 
died three days later and the suit was filed soon after on the ground that the will 
gave no authority to make the second adoption. 


The will is in Tamil and the agreed translation is as follows : 


“ As I am now weak in my body and as I have no issue the undermentioned properties worth 
about Rs. 4,000 shall be enj by me so long as I am alive and after my lifetime my wife Narayani 
Ammal shall take with absolute rights. I am contemplating an adoption during my lifetime in 
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order to ensure spiritual benefit for myself in after-life and if I succeed in obtaining the boy to my 
satisfaction I myself will make an adoption. If such an adoption is made and if after my lifetime 
there is disunity between my wife and the adopted boy my wite is to enjoy for her life a moiety, viz., 
75 cents. in 1 acre 50 cents of S. No. 87/2. IfI fail to make an adoption during my lifetime as aforesaid, 
my wife should adopt a boy who seems satisfactory to herself as aforesaid within one year of my death. 
If she fails to make such an adoption she is to take all the above properties absolutely with all rights 
of alienation, etc.” 


The reversioners claimed that the authority to adopt was exhausted by the first 
adoption and even otherwise the second adoption was invalid as it was made more 
than a year after the death of the husband. The District Munsiff held against 
the reversioners on both the points and dismissed the suit. On appeal the District 
Judge agreed with the District Munsiff on the first question, but held that the second 
adoption was invalid because it was made more than a year after the death of 
the testator. He decreed the suit and hence this second appeal. 


It is common ground that the validity of the adoption of the first appellant 
depends on the intention of Venkatarama Iyer to be gathered from the terms of 
the will and the surrounding circumstances. Venkatarama Iyer was a Hindu, 
Brahmin, aged about 62 years on the date of the will and it is expressly stated in 
the will that he was contemplating an adoption during his lifetime in order to 
insure spiritual benefit for himself his death. He was trying to secure a boy 
to his satisfaction and the provision made for the wife in the event of disagreement 
between her and the boy adopted by him shows that he hoped to make the adoption 
himself. He was very weak at the time and the will says that if he should fail to 
make an adoption during his lifetime, his wife should adopt a boy who seems satis- 
factory to himself as aforesaid within one year of his death. The object and purpose 
of the authority given by him was to secure his spiritual benefit and as pointed out 
by the Privy Council in Suryanarayana v. Vepkataramana', where it is so ıt would be 
unreasonable to hold that an accident such as the early death of the boy first adopted 
should be allowed to frustrate the fulfilment of his object and preclude the widow 
from making another adoption in the absence of any legal impediment in doing so. 
The Courts below were therefore right in holding that the authority to adopt in 
this case was not exhausted by the first adoption and considering that the unifying 
rites called “ the Sapindi Karana Sradha ” have to be performed at the earliest 
on the 12th day and the latest one year after death, the direction that the wife 
should make the adoption within one year after his death is attributable with 
more reason to his anxiety for the due performance of his annual funeral rites than 
to any intention to set a time limit for the exercise of the ah | the widow. 
The spiritual benefit to be derived from an adoption is not exhausted by the per- 
formance of the ceremonies for one year, and as pointed out by the Privy Council 
in Suryanarayana v. Venkataramana! the contention that the second adoption was 
supererogatory is opposed to the general principles of Hindu Law. The authority 
was not restricted to a single adoption and the time limit prescribed for the first 
adoption in order to ensure the performance of the annual funeral rites cannot be 
extended to a second or further adoption which becomes necessary to secure the 
fulfilment of the object and purpose of the authority to adopt given by the husband. 
The decision of the Privy, Council in Bhupendra Mohan Roy v. Purna Sashi Debi’, 
is not in point. In that case by clause (2) of the will authority was given to the 
widow to make five adoptions successively and clause (3) provided that within 
ten years after the death of the testator she should adopt any one of his nephews 
and if that was impossible she should within the next two years adopt at her own 
choice a boy from his agnatic relations and if that was possible she should take 
a boy from his own Ghotra or a different Ghotra, the first adoption to be made 
within 12 years as aforesaid. A nephew of the husband was adopted in the 12th 
year and the Privy Council held that the adoption was invalid because in making 
the adoption more than 11 years after her husband’s death she was not acting in 
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strict conformity with the authority given to her. The will directed the widow 
to adopt a boy from his agnatic relations during the next two years after the expiry 
of ten years after his death and the adoption of the nephew was in violation of the 
specific restriction as to the class of boys to be adopted during that period. The 
nephew was not eligible for adoption during those two years and the decision in 
Narasaraju v. Satyavatamma’ has no bearing. The intention of the testator there 
was found to be that his pregnant widow should have power to adopt only if she 
did not give birth to a daughter and a daughter was born to her. The daughter 
died later and the widow adopted a boy. It was held that the authority was not 
intended to be given in the contingency that occurred. 


In this case the authority to adopt was not exhausted by the first adoption 
and there was no time limit set for the second adoption should it become necessary 
for the fulfilment of the object and purpose of the authority to adopt, beyond a 
year after his death. It follows that the adoption of the first appellant is valid 
and the decision of the District Munsiff is correct. 


The second appeal is therefore allowed and the decree of the District Munsiff 
is restored with costs here and before the District Judge. (Leave refused.) 


K.C. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice LAKSHMANA Rao AND MR. JUSTIGE YABYA ALI. 
The Crown Prosecutor .. Appellant® 


U 


Krishnan alias Karikara Krishnan anothers .. Respondents. 


Criminal Procedure Code (V of 1898), section 411-A—Leave to appeal on the facts—Discrstion of Judge 
hearing application—Principles for exercising—Grant of leave—Effeci—Scope of appeal. 

A Judge hearing an application for leave to appeal on the facts has an absolute discretion to 
grant or withhold such leave, but it 1s a discretion to be exercised judicially. The Judge Sanaa 
to consider any special features in the particular case, but he cannot ignore the effect which the 
granting of leave to appeal without due discrimination may have upon the whole system of trial 
by jury in the Court. 

Leave once having been granted, however, the matter is at large and the Court of Appeal must 
dispose of the appeal upon the merits paying due regard however to the principles on which Courts 
of Appeal always act in such cases. ¢ considerations applicable to appeals under section 411-A, 
Criminal Procedure Code, are the following : (1) the views of the jury implicit in their verdict as 
to the credibility of the witnesses; (2) the presumption of innocence in favour of the accused, a 
presumption certainly not weakened by the fact that he has been acquitted at the trial ; (3) the right 
of the accused to the benefit of any doubt ; and 4) the slowness of the appellate Court in disturbing 
a finding of fact arrived at by a Judge who had the advantage of seeing the witnesses. 


The test that was hitherto applied, namely, whether the verdict of the jury is perverse or un- 
reasonable in order to entitle the Court to inte ere with it has now been definitely discarded, and the 
test to be applied is whether the verdict is upon the evidence right or wrong. 


Thiagaraja Bhagavathar v. The King-Emperor, (1947) 1 M.L.J. 404 (P.C.), relied on. 
Appeal under section 411-A (2) of the Code of Criminal Procedure, 1898, 
against the acquittal of the aforesaid respondents (accused) by the High Court, 


Crown Side, in Sessions Case No. 5 of 1946 of the First Criminal Sessions on 21st 
February, 1946. 
The Crown Prosecutor (P. Govinda Menon) in person. 
T. V. Ramanathan, T. S. Venkataraman and T. C. Raghavan for Respondents. 
The Judgment of the Court was delivered by 


- Yahya Ali, 7.—This is an ee under section 411-A (2), Criminal Procedure 
Code, from the acquittal of the three respondents of the murder of Nammalwar and 
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‘of other offences comprised in the charge. The three respondents were tried in 
Sessions Case No., 6 of 1946 of the First Criminal Sessions of this Court and six 
charges were framed against them. The first charge was one of murder against 
all the accused read with section 34, Indian Penal Code. ~The second charge was 
under section 326, Indian Penal Code, against the first accused.. The third and 
fourth charges were under section 326 re4d with section 114, Indian Penal Code, 
against the second and third accused. The fifth charge related to the simple hurt 
committed by the second accused, and the sixth charge was under section 323 
read with section 114, Indian Penal Code, against the third accused. The jury 
by a majority of 7 to 2 found the first and second accused not guilty in respect of 
all the charges against them, and by a verdict which was unanimous found the 
third accused not guilty and of any of the charges. The learned Judge who presided 
had directed the jury to return a verdict of not guilty so far as the third accused 
was concerned in relation to the first charge. The learned Judge “ accepted ” 
(presumably agreed with) the verdict of the jury in respect of the charges, and 
he acquitted the three accused of all the charges against them and directed them 
to be set at liberty. 


An application was made by the Crown Prosecutor for a certificate under 
section 411-A, clause (b) that this is a fit case for appeal against the acquittal on 
the ground that the verdict of the jury was perverse. The learned Judge granted 
leave considering that there was evidence let in by the prosecution on which the 
jury might well have returned a verdict of guilty, except as to the third accused 
in regard to the charge against him under section 302, read with section 34, Indian 
Penal Code. Upon this certificate the appeal has come before us, and in deciding 
such an appeal the principle will have to beMapplied, which was recently enunciated 
in the judgment of the Judicial Committee delivered on 27th March,- 1947, 

-in Thtagaraja Bhagavathar v. The King-Emperor', Their Lordships have, after 
discussing the decisions of this Court and of the Bombay High Court bearing 
upon this question, pointed, out that 

” “a Judge hearing an application for leave to appeal on the facts has an absolute distretion to 
grant or withhold such leave, but it is a discretion to be exercised judicially.” 

Their Lordships observed that'a Judge ` 

“is bound to consider any special features in the particular case, but he cannot ignore the 
effect which the granting of leave to appeal without due discrimination may have upon the whole 
system of trial by Jury in the High Court.” 5 
Then the following principle was laid down, which is of direct application in this 
-Case : 

“Leave once having been granted, however, the matter is at large, and the Court of Appeal 
must dis of the appeal upon the merits paying due regard however to the principles on which 
Courts of Appeal always act in such cases.” 

After enunciating this criterion their Lordships referred to the decision of the Board. 
in Sheo Swarup v. The King-Emperor®, where the Privy Council had laid down the 
‘matters to which proper weight and consideration should be given in exercising 
the power conferred by the Code on a Court of Appeal. As modified in the 
judgment in Thiagaraja Bhagavathar v. The King-Emperor1, referred to above, 
the considerations applicable to appeals under section 411-A, Criminal Procedure 
Code, are the following: (1) the views of the jury implicit in their verdict as to 
the credibility of the witnesses ; (2) the presumption of innocence in favour of 
the accused, a presumption certainly not weakened by the fact that he has been 
sai ee at the trial ; (3) the right of the accused to the benefit of any doubt ; 
and (4) the slowness of an appellate Court in disturbing a finding of fact arrived 
at by a Judge who had the advantage of seeing the witnesses. It is manifest from 
this pronouncement of the Judicial Committee that subject to the considerations 
which a Court of Appeal bears in mind in dealing with such matters the whole 
“matter is at large before us except in respect of the charge against the third accused 
under section 302 read with section 34, Indian Penal Code. 


I. (1947) 1 M.L.J. 404 (P.G.). I.L.R. 56 All. 645 (P.C.). 
Ze ea 67 M.L.J. 664 : Lik 61 I.A. 398 : ? (P.O) 
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We may also point out that the test which was hitherto applied, namely, 
whether the verdict of the jury is perverse or unreasonable in order to entitle the 
Court to interfere with it has now been definitely discarded, and the test to be 
applied is whether the verdict is, upon the evidence, right or wrong. 


The incident which is the subject-matter of this case arose out of what appears 
to be a gambling brawl. Gambling on an extensive scale more or less in an open 
manner seems to have. been carried on in the open spaces near the Radio Park 
‘and My Lady’s Garden in People’s Park, Madras, in spite of the fact that there is 
a police station in close vicinity. It is also in evidence that some military per- 
sonnel had not only been taking part in the gambling but were supplying cards 
on hire or for price. The bling in cards goes on under the trees. The gamblers 
assemble in separate groups which are distinguished by the amount of stakes for which 
they play. People who come join one group or the other according to their capacity. 
On the day of occurrence, 7th November, 1945, in the morning, gambling as usual 
was in progress. The first accused, third accused and Natarajan were playing 
in one group at about 11 AM. Nammalwar, the deceased, was also playing in 
that group, and it would appear that except Nammalwar all the rest were losing 
and the first accused among them was losing particularly heavily, while the whole 
time the deceased was winning. The first accused having lost his money asked 
the deceased for money. It is immaterial whether it was by way of loan or on 
any other footing. The request was refused by Nammalwar who continued 
to play. Thereupon the first accused and Natarajan rose and went a short distance 
to the place where two boys were sitting and from those boys, they brought two 
knives. The deceased observed them Yvan with knives and hastily collected 
all his money and ran away. A little While afterwards the first accused and Nata- 
rajan went away from the place, but the third accused continued the gambling. 
This marked the first episode. The deceased appears to have gone home and had * 
a hurried meal. He returned soon afterwards to the same place at about 1-30 
p.m. and joined the group in which the third accused was playing. Four persons, 
namely, the first accused, the second accused, one Charlie and Karuvatu Krishnan 
turned up at about 2 p.m. Among them the first accused and Charlie were armed 
with knives. In the crowd there was Perumal (P.W. 4) and Nondi Kuppan alias 
Kuppuswami (P.W. 5). They had evidently come for gambling and had lost 
and were watching. Seeing the four persons coming P.Ws. 4 and 5 warned the 
deceased saying that his enemies were coming, but. curiously the deceased paid 
no heed whatever to the warning in spite of his experience in the forenoon, but 
continued playing. P.Ws. 4 and 5 however could not bear the sight of these four 
persons coming in the direction of the group in that manner, and they left the scene. 
They saw nothing more. The four assailants approached the deceased and among 
them, Charlie alone stayed behind the deceased and stabbed him with the knife 
(called patta knife) on the back. This blow caused the injury which is described 
as the first wound in the post mortem certificate. It is, penetrating stab wound 
with clean cut edges on the left side of the back measuring 7/8 inch by 1/4 inch 
and had cut the muscles and gone through the gap between the left 6th and 7th - 
ribs slicing the upper margin of 7th rib, and then penetrated through the left lung 
completely through the pericardium and ended on the left ventricle of the heart. 
According to the opinion of the doctor who held the autopsy this was definitely 
the fatal injury. 

At the time when Charlie attacked the deceased, none of the other assailants 
appear to have done anything. The deceased after receiving this blow had suffi- 
cient presence of mind and strength to collect all his monies and things and to get 
up and walk a few paces and he was allowed to do so. After he had walked a 
few paces it is said that the first accused inflicted a cut on him with the knife on 
the face. The deceased moved forward unmolested about 100 to 150 paces and 
reached a tree which is marked in the plan. There, according to the prosecution, 
the third accused, who had been playing the whole time and who had to leave 
the place because the whole crowd dispersed after this disturbance, went and 
caught hold of the deceased from behind and as he did that, the first accused and. 


¢ 
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Charlie cut the deceased with knives on the face and on other parts of the body, 
and the second accused and Karuvatu Krishnan fisted him. The deceased fel] 
down, and the assailants ran in different directions. The third accused ran in 
the direction of the Moore Market while the four others ran in the direction of 
the wicket gate leading up Sydenham’s Road. 


At that juncture Sanjimuthu who was coming in the opposite’ direction found 
ee ays ing and caught him, and just at the moment, an employee 
in the P.W.D. office who was also passing along the road helped Sanjimuthu in 
apprehending the third accused. Sanjimuthu was in a position before he chased 
and caught the third accused to see the last phase of the attack, namely, the deceased 
being caught by the third accused and his being beaten and cut by others. After 
the third accused was caught, Sanjimuthu went to the place where the deceased 
was lying and tried to administer some tea to him which was brought from a tea- 
vendor, but since the fluid did not go down the throat of the deceased he sent the 
deceased in a rickshaw to the hospital along with Manavalan and Thanapal who 
were there and to whose presence we shall advert presently, They took the 
deceased to the hospital but there he was pronounced to be dead and the body 
was taken to the police station. In the meantime Sanjimuthu and Kannan had taken 
the third accused to the police station and had mentioned to the police officer 
there all that they knew. Before the complaint Ex. P-2 was recorded, Manavalan 
and Thanapal also arrived with the body of the deceased. The complaint which 
was given by Sanjimuthu was attested by Kannan and Thanapal, and although 
Manavalan was present, his signature was not taken because he was illiterate. This 
is, in brief, the prosecution case. 


The main story from the commencement until the -production- of the third 
accused at the police station is spoken to by Manavalan. -It receives support 
in certain portions from other witnesses. P.Ws. 4 and 5 speak to that part of the 
incident which related to the coming of the four persons, namely, the first and second 
accused, Charlie and Karuvatu Krishnan to -the scene, the warning given to the 
, leaving the 
immediately. ‘Thanapal and Sanjimuthu corroborate that Menge the om 
which relates to what happened near the tree where the third accused went and 
caught hold of the deceased and the deceased was cut and beaten by the other 
assailants. They also speak to the running of the assailants, the.Apprehension of 
the third accused, and the other events that followed ; Kannan s Virtually 
to the very last phase of the incident. He only knew about Sanjimuthu Catching 
hold of the third accused while he was running away, and he helped him in doin 


He saw the other four asgnilants running away. Me also speaks to what ead 
later. 2. 


The main criticism with regard to the evidence so far as Manavalan is con- 
cerned is that it is exceedingly improbable. It is said that he 
that his version that he was there from 11 o’clock in the morning till 8 in th 
is to a degree incredible. Reference is made to the circumstance that although 
he is said to have been present at the time of the making of the complaint his name 
does not appear even as an attestor in the complaint. If his evidence stood by 
itself wholly uncorroborated by any other testimony or circumstance there might 
have been some force in this contention. It was apparently a notorious lace 
of gambling and certain sets of persons used to frequent it during their lei 
whenever they had little spare money, partly in the hope of winning more money 
and partly in view of their interest in the game. It is therefore difficult to reject 
the evidence of Manavalan on the ground that he is a gambler or that he happened 
to stay so long. He was at the scene only from 11 A.M. until the actual incident 
was over before 3 p.m. Afterwards he was asked by.Sanjimuthu to take the deceased 
in a rickshaw to the hospital. He brought back the body and he was required at 
the police station until the proceedings there were over and he then went home. 


- Nothing has been shown by way of animosity against any of the other witnesses 
namely, Perumal, Nondi Kuppan, Thanapal, Sanjimuthu and Kannan, They 
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come from different places, belong to different communities and do not appear 
to have any interest in common or personal motive ‘against any of the accused. 
The version given by such of these witnesses appears to be natural. There is no 
attempt on their part, except to a little extent with regard to Sanjimuthu, either 
to embellish or to exaggerate their version. With regard to Sanjimuthu, the 
learned Judge has observed that he’is of an imaginative temperament. ‘That 
cannot be said with regard to the other witnesses, particularly Thanapal who 
“ corroborates him. ‘There are no serious discrepancies in their evidence, and we ` 
donot find that the evidence is in any manner opposed to the probabilities. 
Another important circumstance is that within less than an hour after the occurrence 
the complaint was made at the police station, and according to the complaint 
it is clear that most of these witnesses were present at the time of the occurrence. 
The complaint was given at 2-45 P.M. and it establishes that at the tree where the 
deceased was finally attacked he was held by the third accused and stabbed with 
knives by others and beaten and thereafter the assailants ran away, and one of 
them was caught by Sanjimuthu and Kannan and taken to the police station. 
The cumulative effect of the entire evidence leaves a definite impression on our 
minds that the version as given by Manavalan and as supported by the respective 
witnesses is substantially true. We have come to this conclusion having due regard 
to the considerations set out in Sheo Swarup v. The King-Emperor’, as well as in the 
recent decision of the Judicial Committee 2 which we have already cited. 


Coming to the specific charges, we have at the outset the question of com- 
mon intention under section 34, Indian Penal Code, which forms the subject-matter 
of thefirst charge against all the accused. We have bestowed close attention upon 
all the circumstances appearing in the evidence and having regard to certain out- 
standing features we art unable to find the existence of a common intention ani- 
mating all the assailants to murder or to cause any kind of hurt to the deceased 
Nammalwar either at the stage when Charlie first attacked him when he 
was sitting and playing cards or when the deceased was subsequently held by the 
third accused and attacked by the rest near the tree. To start with, there was no 
kind-of enmity whatever between any of the accused and the deceased. ‘The only 

rovocation that appears to have been given ‘according to the evidence is that 
in the forenoon after the third accused had lost heavily he asked the deceased 
for some money and it was refused. Nothing more transpired then. ‘The first 
accused went afd brought some knives from two boys there and the deceased went 
away. He was permitted to go away unscathed. The deceased himself did not 
take any serious notice of this intended attack, because soon after he returned to 
the same place evidently apprehending no further trouble. As regards the second 
episode also, even when the four persons were coming, two of them armed with 
knives, and even though P. Ws. 4 and 5 warned the deceased he took no serious 
note of it. If all the four persons were inspired by a common intention to kill 
the deceased, the most appropriate occasion was when the first onslaught was made 
by. Charlie in the most fatal manner by stabbing-the deceased on the back with 
the knife and inflicting the blow which pierced into the heart. The other persons 
did not move ‘their little finger at that time but permitted the deceased to collect 
-all the money, and move away. The real attack took place only near the tree. 
There they found that the man who had escaped and about whom apparently 
they took no further notice was caught hold of by the third accused. We shall 

resently examine with what motive the third accused caught hold of the deceased, 

ut the fact was that the deceased who was going away was held up by the third 
accused. It was then that the assailants appear to have gone to the place and 
inflicted injuries on him which resulted in the deceased falling down on the spot. 
By that time the deceased had moved 100 to 150 paces. All these circumstances 
appear to be inconsistent with the existence of a common intention on the part 
of the five persons to cause the death of the deceased or in furtherance of that inten- 
tion to inflict injuries on him. 

1. (1934) 67 MeT 664 : L.R. 61 I.A. 398 : 2. (1947) 1 M.L.J. 404 (P.G.). 
IL..R. 56 All. 645 (P.C.). l 
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What each person did, that is to say, what Charlie did when the deceased was 
- sitting and playing cards, what the first and second accused did near the tree are 
clearly individual acts done of their own accord rather than acts done in furtherance 
of a pre-arranged or pre-conceived plan or arrangement between them. In this, 
view it followsethat the liability of each accused can be in respect of his own indi- 
vidual act and not the joint liability contemplated in section 34, Indian Penal Code. 


In this view it becomes necessary to examine the evidence with regard to the 
acts of each of the respondents. 


The first respondent is said to have been armed with a knife and caused the 
injuries on the face of Nammalwar both when he was on his way to the tree and 
at the tree after he was held up by the third accused. The injury on the face is 
mentioned as the second wound in the post mortem certificate, and is described as 
“ four cut’ wounds with clean cut edges on the left side of face and head measur- 
ing 7 inches by 1 inch, 3-3/8 inches by 3/4. inch, 24 inches by 3/8 inch and 
ə} inch by 1 inch and making cuts on the left molar bone and left side of frontal 
bone.” It is evident that there is no fracture involved. Further it is not possible 
on the evidence to attribute all these injuries to the first accused alone, bean 
the evidence consistently of the witnesses who speak to the incident is that both 
Charlie and the first accused cut the deceased on his face with knives. It is 
not possible therefore to attribute all the four injuries on the face to the first accused. 
The other injuries in the post mortem certificate are relatively minor. The doctor 
who was examined in the case, P.W. 18, stated that the other injuries, besides the 
first one, were not necessarily fatal, and with regard to the second injury he said 
that it could be said to be grievous. He also stated that if the first injury was not 
there and the rest were present there were chances of his living. 


The first respondent is charged under the first and second charges under sec- 
tion 302 read with section 34, Indian Penal Code and under section 326, Indian 
Penal Code. For the reasons we have given, he must be acquitted of the charge 
of murder because he cannot be held responsible for the stab inflicted by Charlie. 
With regard to the second charge under section 326, Indian Penal Code, it is clear 
from the foregoing discussion that no grievous hurt within the meaning of section 322, 
Indian Penal Code, was caused by reason of the cuts that he is said to have 
inflicted with the knife. There was no fracture and there was no endangering of 
life. Life had been endangered and death had resulted wholly on account 
of the first injury inflicted by Charlie. In these circumstances the first accused 
can be held to be guilty only of an offence under section 324, Indian Penal Code, 
of causing simple hurt with a deadly weapon. i 


The second accused has been charged under.the first, third and fifth charge? 
under section 302, Indian Penal Code, under section 326 read with section 114 
Indian Penal Code and under section 323, Indian Penal Code. For the reason’ 
we have mentioned with reference to the first accused, the s@cond accused cannot 
also be held to be guilty under section 302 or under section 326 read with section 114) 
Indian Penal Code. ‘The only act attributed to him is that he fisted the deceased 
when he was held up by the third accused. He can be held guilty under section 323, 
Indian Penal Code, under the fifth charge and he must be acquitted of the other 
charges. ; 

The case of the third accused hinges upon the sole circumstances that he held 
the deceased near the tree when he was trying to get away and when he moved ` 
about 150 paces from the place where he was first attacked by Charlie, and this 
afforded the opportunity to the first accused and the second accused to again come 
and attack the deceased. He is charged for murder under the first charge, under 
sections 326 and 114, Indian Penal Code, on the fourth charge and under section 323 

read with section 114, Indian Penal] Code, on the sixth charge. As we have indicated 
before the learned Sessions Judge directed the jury to return a verdict of not guilty 
against A-3 on the first charge, he did not grant leave to appeal against his acquittal 
u nder section 302 read with section 34, Indian Penal Code. For reasons already 
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given the third accused cannot be held guilty under section 326 read with section 114, 
Indian Penal Code. The only question that remains is whether he is guilty on the 
sixth charge of abetting the causing of simple hurt by the act of holding the deceased. 
There are in the evidence a host of circumstances which negative the existence of 
any criminal intention on his part. The third accused was interested in the 
gambling to such an extent that he was there throughout. Even when the first 
and second accused and the deceased went away before noon he continued to play. 
He was there until the second episode occurred. He left the place only when 
as a result of the disturbance the whole crowd broke. up. Then he was going away. 
He did not ask for money and he did not mix up with any of the other accused 
at any stage. He did not even run with the other appellants but ran in a different 
direction. All that is said against him is that he went up to the deceased and 
held him up by putting his hands under the arm-pits round his body. Just when 
he did it, within a very short-space of time, possibly in less than a minute or two, 
the others had come and inflicted injuries on the deceased.. There is no other 
circumstance from which it could be inferred that this accused held the deceased 
in order to enable the other accused to come and attack the deceased. There was 
. no necessity for him to do so nor had he any interest in the matter. Pr esumably, 
he found the deceased tottering on the way as he had already received a fatal injury, 
and as he must have got completely exhausted on account of the distance of 100 
to 150 paces he had walked and as he was not able to move on steadily the third i 
accused wanted to enable him to stand up and walk. Taking advantage of this, 
however, the assailants attacked the deceased. In these circumstances we do not 
feel justified in holding that the only possible conclusion is that the third accused 
abetted the causing of the simple hurt by the other assailants by enabling the 
deceased to stand up and holding: him up round his arms. The third accused is, 
in our opinion, entitled to acquittal on all the charges. 


We would in the result allow the appeal only to the following extent. The 
first accused will be convicted under section 324, Indian Penal Code and the second 
accused will be convicted under section 323, Indian Penal ‘Code and in other 
respects the appeal will be dismissed. The first accused is sentenced to rigorous 
imprisonment for two years under section 324, Indian Penal Code, and the second 


accused to rigorous imprisonment for six months under section 323, Indian Penal 
Code. 


K.S. Appeal allowed in part. 


[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. FREDERICK WILLIAM GENTLE, Chief Justice, Mr. Justice 
LAKSHMANA Rao ANS MR. JUSTICE PATANJALI SASTRI. 


V. Barnard .. Petitioner* 
D. 
Mrs. Averil May Tresslor Barnard `.. Respondent. 
Divorce Act (IV of 1869), sections 10 and 50—Service of divorce pr ings or those connected 
with matrimonial affairs—Substituted service, if and when justified —Hearsay evidence of adultery—Evidence not 


containing details as to conduct amounting to adulterp—Decree for dissolution, not justified. 


As a general rule service 6f divorce proceedings or proceedings connected with matrimonial 
affairs is required to be made personwlly, and substituted service is not usually ordered unless the 
Court is satisfied that every possible step was taken to effect personal service. 


Where it does not appear that any step was taken to effect personal service upon the respondent- 
wife and the information supplied as to her whereabouts is very meagre, an order for substituted 
service by advertisement in a newspaper should not be made and if made, service purported to be 
effected by such process would be irregular. i "4 





* Case Referred No. 15 of 1946. 16th April, 1947. 
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Where in proceedings for the dissolution of the marriage on the ground of adultery of the wife, 
the testimony of the husband regarding adultery was confined only to hearsay of an extreme nature 
and the evidence of tha other witnesses was that the wife was seen in the company of European soldiers - 
in a “compromising manner” and there was no testimony at all as to what conduct caused the . 
witnesses to consider the two persons to be acting in a “ compromising manner ” and dissolution 
was decreed, on the matter coming before the High Court under section 17 of the Divorce Act for 
confirmation of the decree, 

Held, the witnesses should have been asked further details or further information enabling the 
Court to come to a conclusion whether adultery was or was not committed and that on the evidence, 
it was impossible to confirm the decree for dissolution. 

Case referred by the District Judge of Chingleput in his letter D. No. 1073, 
dated 20th February, 1946, for confirmation by the High Court under section 17 — 
of the Indian Divorce Act (IV of 1869) of the decree nisi, dated 13th February, 1946, 
and passed in O. P. No. 72 of 1945, on his file. 


K. S. Destkan for Petitioner. 
Respondent not represented. 
The Order of the Court was made by ° 


The Chief Justice —This matter comes before us under section 17 of thé Indian 
Divorce Act for confirmation of a decree for dissolution of marriage granted by the 
learned District Judge of Chingleput on the 13th February, 1946. Since it is 
impossible to confirm the decree and there are matters of irregularity appearing, 
it is desirable to state the relevant facts and circumstances. 


The husband is the petitioner seeking dissolution on the ground of adultery 
of his’ wife, the respondent. According to the petition she deserted him, that is to 
say, she left his house in Chingleput, about April, 1943 and it would seem that she 
joined the Women’s Auxiliary Corps (India). The petition states that about a 
year before the date of the petition, which wa8 instituted on the roth October, 1945, 
the husband was informed that the wife had been court-martialled for improper 
behaviour at Vizagapatam. It also alleges that before she left his house her conduct 
was such that he was suspicious of her morality. In the petition it is further stated 
that the wife, at that time, was employed at Kharagpur, her address being Care of 
Officer Commanding No. 35/E.C. Platoon W.A.C. (1), Kharagpur, and it is also 
said that the present whereabouts of the lady were unknown to the husband. 


On the 6th October, 1945, the husband affirmed an affidavit stating that 
he was not able to know the wife’s address, nor the fact whether she was alive or 
not. It would seem that this affidavit was filed for the purpose of obtaining an 
order for substituted service of the proceedings by means of an advertisement in 
an English daily newspaper. From the documents which have been placed before us 
it would seem that an enquiry was made from the authorities in Delhi seeking the 
whereabouts of the wife, and on the 1oth October, 1945, a communication was 
written from Delhi giving the address of the wife as that which was set out in the 

etition. Subsequently a letter was addressed to the Officer Commanding W.A.C. 
(1), Kharagpur, to which a reply was sent that the respondent was not serving 
at that place and that she was unknown. Upon that information the learned 
District Judge on the 5th December, 1945, directed that service should be effected 
by a publication in the Civil and Military Gazette, Lahore. The reason for the 
choice of that newspaper is unknown. The last known address, or rather the last 
address of which any information was given, accurate or inaccurate, was Kharagpur, 
which is many hundreds of miles from Lahore and is not in that part of India where 
the Civil'and Military Gazette circulates. 


The information upon which the learned District Judge actéd when he directed 
substituted service by advertisement was meagre in the extreme. As a general 
rule service of divorce proceedings or proceedings connected with matrimonial 
affairs is required to be made personally, and substituted service is not usually 
ordered unless the Court is satisfied that every possible step was taken to effect 
personal seryice. It does not appear here that any step was taken at all to 
effect personal service. In that respect, I have no hesitation in coming to the 
conclusion that there was no service properly effected upon the respondent-wite. 
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` During the course of the hearing a letter was placed in front of us which was’ 
addressed to the Deputy Registrar of this Court by a firm of solicitors in Madras 
- stating that they had been instructed by a firm of solicitors in London on behalf 
of the respondent, and notice of appearance on her behalf was attached to that 
letter. Whilst this does show that the respondent was aware of the proceedings 
in the Chingleput District Court after the decree had been granted, it also shows 
her desire to be represented or to appear in this Court, and, it follows, that she may 
well wish to have an opportunity of appearing at the hearing of the petition for 
dissolution itself. In my opinion there was no proper service and there was no 
opportunity afforded to the respondent of being heard ; the order for substituted 
service should not have been made and the service purported to be effected by 
that process was irregular. 


I now come to the merits of the petition. The husband and wife are Christians 
and were married according to the Christian Marriage Act. The proceedings for 
divorce were instituted pursuant to the Indian Divorce Act, which would indicate that 
they are domiciled in this country. I have already sufficiently set out the relevant 
allegations in the petition. According to the record the petition first came before 
the learned District Judge on the 16th January, 1946. It does not seem that any 
evidence was given before him other than that of the husband who, of course, was 
the proper witness to prove the marriage and the issue, two sons. But this testimony 
regarding adultery was confined only to hearsay of an extreme nature, namely, 
that he had been informed that she had been court-martialled for misconduct, 
whatever that may mean. Certainly his testimony, so far as adultery is concerned, 
was not only inadmissible but was entirely inadequate. Nevertheless, the learned 
District Judge appears to have decreed dissolution. 


Shortly thereafter he would seem to have realised that his decree was not one 
which could have been properly passed and, therefore, he directed a further hearing 
at which, in addition to the petitioner, there were two other witnesses examined, 
One of them, Sadayan, pane that he saw the respondent with a European soldier 
in Vizagapatam about October, 1943; each had his or her hand on the other 
person’s shoulder ; they went to a boat, the wife sat A ae the soldier’s lap. The 
witness continues that feeling suspicious he “ looked still that way and sometimes 
later they were seen together in a compromising manner.” The other witness is 
named Anthoniswami. His testimony was to the effect that in July, 1942, he saw the 
respondent with a European soldier somewhere near the Moore Market or Park ; 
they sat down on a chair and were talking in a jolly manner ; it was getting dark 
and they were then found together in a compromising manner. The expression 
“ compromising manner” is used by both the witnesses. Neither was’ asked 
any information as to what he meant by “ compromising manner ” ; and there is 
no testimony at all as to what conduct caused the witnesses to consider the two 
persons to be acting in a “‘ compromising manner.” 


Each witness should have been asked further details or further information 
enabling the Court to come to a conclusion whether adultery was or was not com- 
mitted. On the evidence which has been given, quite apart from the question of 
service, it is impossible to confirm the decree for dissolution which the learned 
District Judge of Chingleput granted. In these circumstances dissolution cannot 
be confirmed. 


This matter will be remanded back to the learned District Judge of Chingleput 
for him to act in accordance with law and in accordance with this iudgment afd 
to see in the first instance, if proceedings go further, that service is effected upon the 
respondent, and to carry out the ordinary provisions of law applicable to proceedings 
of this nature. 


Lakshmana Rao, F.—I agree. 
Patanjali Sastri, F.—I agree. 
V's. gaeng Matter remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUPPUSWAMI AYYAR. 
K. C. Manikya Mudaliar and another .. Petitioners." 

Indian Penal Code (XLV of 1860), sections 380 and 395—Complamt Ga into house and stealing of 
property—Admrssion of case under section 380-—During pendency of case direction by Additional District Magistrate 
to treat the case as a preliminary register case under section 395 without notice to accused and without hearing him 
— Legality of direction. 


On a complaint alleging entry into the house of the complainant and stealing of some articles, 
the Magistrate admitted the case under section 380, Indian Penal Code. When the case was pending, 
the Additional District Magistrate was moved and he directed that the case should be treated as u 
preliminary register case and proceeded with under section 395, Indian Penal Code. 


On a contention that the order was without jurisdiction, 

Held, that when a complaint is made, the trying Magistrate need not admit the case in respect 
of all the offences mentioned in the complaint. If after enquiry he finds that a more serious offence 
has also beén committed, he can frame a charge and proceed with the trial. Therefore it cannot 
be said that the order of the trying Magistrate amounted to a dismissal of the complaint under sec- 
tion 395, Indian Penal Code, to justify the order by the Additional Magistrate ; nor can it be said 
that in a case like this a prosecution for a more serious offence can be ordered by an Appellate' Court 
without notice to the accused and without hearing him. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
Praying that the High Court will be pleased to revise the order of the Additional 
istrict Magistrate, Chittoor, dated 3rd May, 1946, in Orl.R.P. No. 15 of 1946, 
preferred against the order of the Stationary Sub-Magistrate, Tirupati, dated 
16th April, 1944, in C.C. No. 486 of 1946. 


V. T. Rangaswami Atyangar and G. Natarajan for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


The Court made the following 


OrpER.—The two accused in C. C. No. 486 of 1946 on the file of the Stationary 
Sub-Magistrate, Tirupati, seek to revise the order of the District Magistrate of 
Chittoor in Crl. R.P. No. 15 of 1946; directing the case to be treated as a preliminary 
register case under section 395, Indian Penal Code. A complaint was filed against 
the petitioners alleging that they entered the house of the complainant and stole 
some cinema articles. The Magistrate admitted the case under section 380, Indian 
Penal Code, on receiving the complaint. When the case was pending, the Addi- 
tional Magistrate was moved and he directed that the case should be treated as a 
preliminary register case and proceeded with under section 395, Indian Penal Code. 


It is stated that the Magistrate had no jurisdiction to pass an order like this 
without notice to the petitioners-and secondly that he had no jurisdiction to pass 
such an order. In this case the order admitting the complaint for an offence 
under sections 454 and 380, Indian Penal Code, is construed as an order dismissing 
the complaint for an offence under section 395, Indian Penal Code. I do not think 
the Magistrate was justified in having so construed. When a complaint is made, 
the trying Magistrate need not admit the case in respect of all the offences mentioned 
in the complaint. If after enquiry he finds that a more serious offence has also been 
committed, he can frame a charge and proceed with the trial. Therefore it cannot 
be said that the order of the trying Magistrate amounted to dismissal of the complaint 
under section 395, Indian Penal Code, to justify the order passed by the Additional 
District Magistrate ; nor can it be said that in a case lke this a prosecution for 
a more serious offence can be ordered by an Appellate Court without notice to the 
accused and without hearing him. It is open to the trying Magistrate after taking 
the evidence to frame a charge on a graver offence if it was committed and then 
commit the accused to trial. All that is objected to is that the Additional District 
Magistrate should not have given the direction and that an order will have to be 
passed by the trying Magistrate himself and not by the Appellate Magistrate. To 
this extent the argument has to be accepted. 





* Crl.R.C. No. 545 of 1946. | 19th December, 1946. 
(Cr].R.P. No. 523 of 1946). 
18 
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The order directing the prosecution for an offence under section 395, Indian 
Penal Code, is set aside, and the matter will be left to be decided by the trial Court 
after taking the necessary evidence. 


V.S. ae Petition allowed. 


[PRIVY OOUNCIL.] 


(On appeal from the High Court of Judicature at Madras.) 
PRESENT :—Lorp SIMONDS, Lorp UTHWATT AND Sir Joun BEAUMONT. 
Randhi Appalaswami .. Appellant* 
D. 
Randhi Suryanarayanamurti and others -. Respondents. 


Hindu Law—Partition—Suit on behalf of minor sons of deceased wife against the father, who had re-married 
and had sons by the second wife—Estrangement between the father and the first wife's family and her sons and birth 
of sons to the second wife, subsequent to the plaint—If valid grounds for holding that the filing of the suit was in 
the interest of the minors and decreeing partition—Clatm by father as his self-acquisition of alleged joint family 
property found justified by evidence—Not an improper claim fustifying the suit—Toint family—Presumption as 
to property held by a i Git of proof as to the nature of the property. 

A suit for partition on behalf of the minor sons against the father who had re-married on the 
death of the mother of those sons and had sons by the second wife cannot be said to be in the interest 
of the minors either on the ground that subsequent to the filing of the suit, the relations etween the 
father and the first wife’s family and her sons had become further estranged or on the ground that their 
interest in the joint family property was liable to be diminished by the birth of further sons to the 
father. The increastd estrangement, if any, may reasonably be assumed to be due mainly to the 
Institution of the suit and can afford no justification for such institution. As regards the other 

und, it is of the essence of any coparcenary governed by the Mitakshara School of Law that the 
interest of any individual coparcener is lable at any time to be increased or diminished by deaths 
or births. A joint family is the normal unit of Hindu society, and the advantage of membership 
in such a family cannot be measured in the case of any coparcener merely by a consideration of 
the extent of his interest for the time being in the coparcenary property. 

,Where in such a suit the father claims as his self-acquisitions properties which are alleged by the 
sons to be joint family property and the evidence and circumstances are found to substantiate and 
sustain the father’s claim, it cannot be said that the claim is either such a wrongful or improper one 
as to justify the suit for partition by the minors. 


Proof of the existence of a joint family does not lead to the presumption that property held 
by any member of the family is joint, and the burden rests upon any one ‘asserting that any item of 
property is joint to establish the fact. But where it 1s established that the family possessed some joint 
property which from its nature and relative value may have formed the nucleus from which the 
property in question may have been acquired, the burden shifts to the party alleging self-acquisition 
to establish affirmatively that the property was acquired without the aid of the joint family property. 
In this connection, the danger of construing acts of génerosity or kindness of the member concerned 
as admissions of legal obligation has to be borne in mind. 


Their Lordships’ judgment was delivered by 


Sm Joan Beaumont.—This is an appeal from a judgment and decree of the 
High Court of Judicature at Madras, dated the 24th April, 1941, which reversed 
a judgment and decree of the Court of the District Judge of East Godavari at ` 
Rajahmundry, dated the 1st November, 1937. 


The parties are members of a Hindu joint family governed by the Mitakshara 
School of Hindu Law. The appeal arises out ofa suit for partition brought on the 
y0th December, 1935, by respondents 1 and 2, who were then minors, by one Krishna- 
murti their maternal uncle and next friend, against the appellant,. who was their 
father by his first marriage and the 3rd respondent who was the son of the appellant 
by his second marriage. 


The questions which arise are (1) whether the suit was for the benefit of the 
minor plaintiffs and (2) whether the property specified in Schedule I to the written 
statement of the appellant is his separate property or his joint family property 
belonging to him and the first two respondents. In the view their Lordships take 
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of the case a further question as to whether respondent 3 is entitled to a share in 
the joint family property does not call for decision. 


It is common ground that down to the year 1917 the appellant, his father 
and two brothers were members of a joint Hindu family, and that a partition took 
place between them on the 14th May, 1917, upon terms contained in a partition 
deed which is Ex. A. Further reference to this deed will be made he er. 


The first wife of the appellant died in October, 1933, having had two sons, 
the first two respondents, and three daughters by the appellant, and on the oth 
November, 1935, the appellant married a second wife. The second marnage of 
the appellant was resented by the members of the first, wife’s family and by some of 
the members of his own family, and this suit was filed a month after the marriage. 


By the plaint it was alleged that after the death of the first wife the appellant 
began to lead a reckless and profligate life, that he ran into heavy debts through 
his immoral pursuits and had been squandering the family funds, that he contracted 
a marriage secretly with a girl which was considered very objectionable and incestuous 
by the members of the community and whieh resulted in a social ostracism of the 
defendant. It was further alleged that the appellant had committed the following 


acts of malversation : 


(a) The appellant borrowed heavy sums without legal necessity or any 
justifiable purpose or any family benefit, mostly for purposes of his immoral pursuits. 


6) He lent large sums to persons connected with his immoral conduct without 
any intention or reasonable likelihood of recovering the same, thereby causing 
heavy loss to the family. The appellant also allowed some debts to get barred 
and uncollected. ° 


(c) The appellant was spending large sums from the family funds on his 
immoral pursuits and got the same debited in the family accounts under false entries 
for fictitious purposes. 


(d) He employed im his business relations of his second wife at heavy salaries 
without any need and allowed them to draw heavy sums from family funds. 


N (e) The appellant had neglected to get his eldest daughter married though 
she had attained age and should have been married according to usages of the 
caste and family tradition more than a year before. 


(f) The appellant had developed, dissatisfaction and contempt for his children 
bythe deceased wife and treated them with cruelty and exhibited culpable negligence 
in regard to their needs. 


(g) ‘That it was not possible for the plaintiffs and their sisters consistently 
with their personal safety, family status, and respectability to reside with the 
defendant or his newly wedded wife. 


By his written statement the appellant alleged that the properties shown in 
Schedule I thereto were his self-acquired properties and that the plaintiffs had 
no right to‘ask for partition of the same; that he had acquired such properties by 
his own individual exertions without the aid of any other member or any ancestral 
family nucleus ; he maintained that in respect of the really joint properties partition 
was not in the interest of the minors and if it should be found to be 1n their interest, 
he would have no objection to partition of the really ancestral property ; he denied 
all the allegations of misconduct made against him in the plaint. 


The trial of the suit took place before the District Judge of East Godavari 
on the 1st November, 1937, and subsequent days. In his judgment the learned 
Judge discussed in detail the evidence oral and documentary. He held that none 
of the allegations of misconduct made against the appellant had been proved and 
that the suit for partition was not filed in the interest of the minors. He expressed 
the view that nothing more detrimental to their interests could have been conceived, 
On those grounds the suit was dismissed, but at the request of the parties the 
learned Judge considered the evidence, and recorded a finding, as to the extent 
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of the property held jointly by the appellant and his sons. He reached the conclu- - 
sion that all the plaintiffs could ask for in a partition suit against their father 
would be a division of the property allotted to him under Ex. A which was 
substantially intact and unencumbered. 


In appeal the High Court at Madras while offering no criticism of the views 
which the learned trial Judge had taken of the evidence, disagreed with both his 
conclusions. They considered that the filing of the suit was in the interest of the 
minor plaintiffs on two grounds : first, because since the filing of the suit the relations 
between the first wife’s family and the appellant had become further estranged and 
even the relations between the appellant and his eldest son, the first respondent, . 
had become strained ; secontlly, SEN two sons had been born to the appellant 
by his second wife since the date of the plaint and accordingly the Ias of 
the minor plaintiffs in the joint family property would be reduced. ‘Their Lordships 
are not in agreement with either of these reasons. If there has been increased 
estrangement between the appellant and members of his family sinte the date of 
the plaint it may reasonably be assumed that that is due mainly to the institution 
of the suit and can afford no justification for such institution. The suggestion 
that the suit for partition was in the interest of the minors because their interest in the 
joint family property was liable to be diminished by the Lirth of further sons to 
the appellant is in their Lordships’ view quite untenable. It is of the essence of any . 
coparcenary governed by the Mitakshara School of Law that the interest of any 
individual coparcener is liable at any time to be increased or diminished by deaths 
or births. A joint family is the normal unit of Hindu Societyyand the advantage of 
membership in such a family cannot be measured in the case of any coparcener 
merely by a consideration of the extent of his interest for the time being in the 
coparcenary property. Before this Board the reasons given by the High Court 
for holding that the suit was in the interest of the minors have not been supported, 
but it has been contended that the appellant has wrongfully claimed that joint 
family property is his own sel{-acquired property,-and that the making of that claim 
justified the filing of the suit. This contention, which was not raised in the Courts 
in India, renders it necessary to consider the second matter upon which the High 
Court differed from the District Judge, namely, as to the extent of the joint family 
property. ii 4 

The High Court disagreed with the view of the District Judge that the only 
joint family property was that which the appellant took under Ex, A, and held 
that the whole of the property set out in the first schedule to the written statement 
of the appellant, which had been acquired since the date of Ex. A, was joint family 
property. The reason on which the High Court based their opinion was that up to 
May, 1917, when Ex. A was executed, the appellant was admittedly doing business 
in aluminium and paddy, his case being that that business was his own. The 
High Court rejected this contention, and held that before, and at the date of, the 
partition it was the appellant who was managing the affairs of the joint family and 
that the presumption was that he was doing business on behalf of the joint family, 
and the Court continued : 

` “or else itis impossible to understand why the whole of the assets of that business should , 
be treated as joint family assets. There is no getting out of this fact that on the date of the parti- 

ion the business in aluminium and paddy was treated as a joint family business.” 

This view appears to their Lordships to be mistaken. There is no mention in 
Ex. A of the business in aluminium and paddy ; or of the assets belonging to such 
business ; or of the liabilities incurred in connection therewith. Under Ex. A the 
joint family property was divided into six parts shown in Schedules A to F inclusive. 
The property in Schedule A was allotted to the father, that in Schedule B to the appel- 
lant, that in Schedule C to the appellant’s elder brother, that in Schedule D to his. 
younger brother, that in Schedule E was to be held jointly between the two brothers 
of the appellant, and that in Schedule F, which was of small amount, was to be joint 
between all the parties. The shares allotted to the father and the two brothers of 
the appellant comprised sums of cash which were to be obtained from- the appellant 
who was said to have custody’ of the cash, but there is nothing in the deed to show 
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the origin ofthe cash. In his evidence the appellant stated that although the business 
in aluminium and paddy was his own business, the difference between the value 
of the assets and the amount of liabilities was about Rs. 7,000 and at the instance 
of mediators who assisted at the partition he agreed to apply a sum of Rs. 7,000 for 
the benefit of the members of the family. He was supported in this evidence by 
the evidence of one of tbe mediators, Marukurti Somanna. It was objected on 
behalf of the respondents that this evidence was inadmissible under section 92 
of the Evidence Act. But if the evidence is rejected there is nothing whatever to 
suggest that the sum of cash included in the partition was derived from the business 
carried on by the appellant. If, onthe other hand, the evidence be admitted as 
explaining the circumstances in which the partition took place, and -not as con- 
tradicting the deed, such evidence falls far short of establishing that the appel- 
lant intended to bring into the partition his entire interest in the business. ‘The 
danger of construing acts of generosity or kindness as admissions of legal obligation 
has been pointed out in many cases, see, for example, the decision of this Board in 
Lala Muddun Gopal Lal v. Mt. Khikhinda Koert. | 


It has been argued before the Board that the share which the appellant took 
under Ex. A formed the nucleus from which all his further acquisitions sprang. ‘The 
learned District Judge found that under Ex. A the appellant had got six acres of 
land, a house and site at Rajahmundry valued then at Rs. 2,000, {of a 6/16th share 
in the Radhakrishna Rice Mills, outstandings valued at Rs. 3,500, gold articles 
worth Rs. 446 and some utensils worth Rs. 70. The whole property was stated 
to be worth Rs. 7,220. These findings have not been challenged. The evidence 
of the appellant, which, was riot contradicted upon this point, was that the whole 
of this property was intact and unencumbered except for a godown on the Rajah- 
mundry site which he had sold for Rs. 1,100, which sum he had debited against 
household expenditure. From the figures which the appellant gave in evidence, 
which again were not disputed, it is clear that his family expenses far exceeded 
the income derived from the joint property which he acquired under Ex. A. Between 
1918 and 1934 the appellant acquired various properties at a total expenditure 
of some Rs. 55,000 and it was conceded in the judgment of the High Court that 
the defendant was a man of enterprise and that it was largely due to his energy 
and labour that a large fortune had been acquired. The Hindu Law upon this 
aspect of the case is well settled. Proof of the existence of a joint family does-not 
lead to the presumption that property held by any member of the family is joint 
and the burden rests upon anyone asserting that any item of property is joint to 
establish the fact. But where it is established that the family possessed some 
joint property which from its nature and relative value may have formed the 
nucleus from which the property in question may have been acquired, the 
burden shifts to the party alleging self-acquisition to establish affirmatively that 
the property was acquired without the aid of the joint family property. (See 
Babubhat Girdharlal v. Ujamlal Hargovandas*, Venkataramayya v. Seshamma* and 
Vythtanatha v. Varadaraja*.) In the present case their Lordships think that the 
acquisition by the -appellant of the property under Ex. A, which as between 
him and his sons was joint family property, cast upon the appellant 
the burden of proving that the property which he possessed at the time of the 
plaint was his self-acquired property, but they agree with the District Judge in 
thinking that this burden has been discharged. ‘The evidence establishes that the 

roperty acquired by the appellant under Ex. A is substantially intact,.and has 
Teen kept distinct. The income derived from the property and the small sum 
derived from the sale of part of it have been properly applied towards the expenses 
of the family, and there is no evidence from which it can be held that the nucleus 
of joint family property assisted the appellant in the acquisition of the properties 
specified in the schedule to the written statement. Consequently, there is no force 
in the suggestion that the appellant improperly claimed as his own property which 


a cy 16 LA. gata1:E.L.R. 18 3. eon (1937) Mad. 1012. 
. 341 (P.O). 4. (1938) 1 M.L.J. 216: I.L.R. (1938 
2. ILL.R. (1937) Bom. 708. 3 Mad. G98. 
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belonged to the joint family, and that is the only ground now relied upon to show 
that this suit was filed in the interest of the minors. 


The fourth respondent who was brought on record at his own request and 
claimed to be a mortgagee from some of the parties to this appeal, appeared by 
counsel who alleged that the dispute between his client and the other parties had 
been compromised and invited the Board to record the compromise. ‘This appears 
to be a matter to be dealt with by the Courts in India. 


For these reasons their Lordships will ‘humbly advise His Majesty that this 
appeal be allowed, that the order of the High Court, dated the 24th April, 1941, 
be set aside and that the order of the District Judge of East Godavari, dated the 
1st November, 1937, be restored. The first respondent and Sureddi Krishnamurti 
the guardian of the minor respondent No. 2 must pay ‘the costs of the appellant 
of the appeal to the High Court of Madras and of this appeal. 


VS. ` — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. Justicg RAJAMANNAR. 


Ummal Hasanath .. Petitioner. ® 

Criminal Procedure Cods (V of 1898), sections 205, 353 and 561-A—Arvest without warrant— Application 
for dispensation of personal attendance of accused—Furisdiction of Magistrate to entertain. 

Section 353, Criminal Procedure Code, by necessary implication, confers a power on the pre~ 
siding officer whether he is a Magistrate or a Sessions Judge or a Judge of the High Court to dispense 
with the personal attendance of an accused person. e à 

Where a gosha Muslim lady was arrested for an offence under section go2, Indian Penal 
Code, without a warrant by the police and remanded in a sub-jail, ona question whether the 
Magistrate on whose file the prelimi register case was pending had jurisdiction to entertain an 
application purporting to be made under section 205, Criminal P ure Code, to dispense with 
her personal attendance on the ground that she was in poor health and frequently falling ill, 


Held, that there appears to be a difference between the stage contemplated by section 205 and 
that contemplated by section 353. Section 205 deals with the initial appearance of the accused 
before the Magistrate while section 3 53 deals with the presence of the accused during the trial of a 
case or enquiry. But Chapter XVIII of the Criminal Procedure Code would cover also an enquiry 
before the committing Magistrate. Therefore the Magistrate in this case, though he did not issue 
summons, had power to entertain the application and in the circumstances to grant the request. 


-Even otherwise the language of section 561-A is wide enough to confer such a power on the 
High Court. . 

Narayana Aiyar, In re, (1946) 1 M.L.J- , explained and distinguished ; Baswnoti Adhikarint 
v. Budram Kalita, (1893) I-L.R. 21 Cal. 588 ; Abdul Hamid v. Ring-Emperor, (1923) I.L.R. 2 Pat. 793. 
and Emperor v. C. W. King, (1912) 14 Bom.L.R. 236, referred to. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 

that the High Court will be pleased to revise the order of the Court of the Suba 
Magistrate of Karur, dated rst May, 1947, in P. R. C. No. ir of 1947. 


V. T. Rangaswamt Atyangar for Petitioner. 
The Assistant Public Prosecutor (A. S. Stvakaminathan) for the Crown. ` 


The Court made the following 


Orver.—This case raises a point on which there is no direct authority. The- 
petitioner is the first accused in P. R. C. No. 11 of 1947 in the Court of the Sub-. 
Magistrate, Karur. She was arrested without a warrant by the police and remanded. 
in a sub-jail for a period of 13 days. The offence was one under section 302 of the- 
Indian Penal Code. An application was made to the Magistrate, purporting to. 
be under section 205 of the Code of Criminal Procedure, to dispense with her 
personal attendance and to permit her to appear by her advocate. The grounds 
on which the application was made were that the petitioner was a purdah Muslim 
lady belonging to a respectable family and that she was a woman of poor health 
and frequently falling ill. The Sub-Magistrate rejected the application for two. 
I aaa aa a aaa aa aana aaa aana aa anaman, 


+ Crl.R.C. No. 451 of 1947. roti 
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_ reasons : (i) that he had no jurisdiction to grant the application ; and (2) that the 
accused might be required”for identification purposes. The petitioner seeks to 
have this order of the Magistrate revised by this Court. 

The second reason does not appear to be tenable. It has been represented 
to me that the petitioner is a gosha lady and that none of the witnesses is likely 
to have seen her personally. It has also to be mentioned that most of tbe 
witnesses have since been examined and no necessity arose for identification ; but 
assuming that an occasion arose for identification it would always be open_to 
the Magistrate to direct her personal attendance. 

The other reason raises an important question. The application was made 
under section 205 of the Code of Criminal Procedure and sub-section (1) of that 
section runs as follows: 

“ whenever a Magistrate issues a summons, he may, if he sees reason so to do, dispense with the 

personal attendance of the accused, and permit him, to appear by his pleader.” 
It is clear from the language of this sub-section that the power conferred upon 
a Magistrate to dispense with the personal attendance of the accused can be exercised 
only when he issues a summons. It may be that the case itself is a warrant case ; 
but nevertheless the Magistrate might have issued a summons in the first instance 
in exercise of his discretion under section 204 of the Code of Criminal Procedure. 
Even then the Magistrate would have power under this provision (vide Basumott 
Adhikarini v. Budram Kalitat). In the present case admittedly the Magistrate never 
issued a summons. The petitioner was arrested without a warrant. It was held 
in Abdul Hamid v. King-Emperor® by a Division Bench of the Patna High Court 
that section 205 of the Code of Criminal Procedure applies only to cases in which 
‘the Magistrate has issued a summons in the first instance and not where the accused 
has been arrested without or after the issue of a warrant. This conclusion appears 
to be inevitable from the language of the section. I have come across only one 
case in which though the Magistrate issued a warrant yet it was held that the 
Magistrate could grant an application under section 205; but the circumstances 
were very iar. In that case (Narayana Atyar, In re*), it was found that though 
the procedure to be followed was as in a summons case the Magistrate happened’ 
to issue a bailable warrant by mistake. Having made that mistake the Magis- 
trate refused the application under section 205 for exemption from personal 
attendance on the ground that a warrant had been issued. ‘The learned Judge, 
Kuppuswami Ayyar, J., held that the Magistrate was not justified in taking his stand 
on an incorrect order of his for refusing the application. I do not think that this. 
decision helps, me in any way. 

The question then remains whether the Magistrate has the power to dispense 
with the personal attendance of the accused under any other provisions of the bode. 
The learned advocate for the petitioner conceded that there was no other express 
provision. There is only a reference to exemption from personal attendance in 
section 353 of the Code of Criminal Procedure which runs as follows : 

“ Except as otherwise expressly provided, all evidence taken under Chapters XVIII, XX, XXI, 

XXII and XXIII shall be taken in the presence of the accused, or, when his personal attendance 
is dispensed with, in the presence of his p eader.”” 
Courts have held that a power could be implied under this section to dispense with 
the attendance of an accused during his trial before the criminal sessions of the 
High Court or before the Mofussil Court of Session. In Emperor v. C. W. King, 
it was held that the High Court had power under the provisions of section 353 
to dispense with the attendance of an accused person during his trial before it in 
the Sessions on the ground of his ill-health. Devar, J., observes as follows : 

“ Section 205 of the Code of Criminal Procedure empowers a Magistrate to dispense with the 


attendance of the accused in cases where he issues a summons and it seems to me that it could not. 
have been the policy of the Legislature that the High Court should not have similar power in all 


proper cases.” 
1. (1893) I.L.R. 21 Cal. 588. E 8. an 1 M.L.J. 448. 
2. (1923) I.L.R. 2 Pat. 793. 4. (1912) 14 Bom.L.R. 236, 
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In In re Kandamani Deit, Kumaraswami Sastri, J., held that a Sessions Judge 
had power to dispense with the personal attendance ofan accused and allow him 
to appear by a pleader during the Sessions trial. 


I am inclined to take the view that section 353 by necessary implication confers 
power on the presiding officer whether he is a Magistrate or a Sessions Judge or 
a Judge of the High Court to dispense with the personal attendance of an accused 
person. Chapter XVIII would cover an enquiry before the Committing Magis- 
trate also. There appears to be a difference between the stage contemplated by 
section 205 and that contemplated by section 353. Section 205 deals with the 
initial appearance of the accused person before the Magistrate whereas section 353 
deals with the presence of the accused during the trial of the case or during enquiry. 
I therefore hold that the Magistrate had the power to entertain the application 
of the petitioner. 

-In any event I think that the language of section 561-A is wide enough to 
confer such power on this Court. 

This appears to be a case in which having regard to the fact that the petitioner 
is a gosha Muslim lady and alleged to be in poor health it would be in the interests 
of justice to dispense with the personal attendance of the petitioner. The Magis- 
trate will of course have the power to direct the personal attendance of the peti- 
tioner whenever he thinks it becomes necessary. 

The petition is therefore allowed. 


K.C. alae es - Petition allowed. 


IN-THE HIGH COURT OF JUDIGATURE AT MADRAS. 
~ Present :—Mr. Justice PATANJALI SASTRI AND Mr. Justice BELL. 


‘The Receiver, Bhadrachalam Superior Proprietary Estate .. Peittoner* 
V. 
~—— Buchiramayya .. «Respondent. 
Agency Rules, rule 19 (2) (i1)—Applicabiltty—Setiling issues though not obligatory, if “‘hearing’’— 
a ce of suit "after framing tssues—Plaintyf not entitled to refund of half the court-fee. 


h the Agency Rules do not contemplate the framing of issues before trial of every suit 
to which, ey are ja able when the Agency Court thinks fit to settle issues in any particular suit, - 
it should be regarded as “hearing” the suit when it frames the issues arising for determination after 
hearing the ies. Aere where a compromise is presented to the Gourt after settling issues 
rule 19 (2) (t) of the Agency Rules has no application and the plaintiff is not entitled to a refund 
of one of the court-fee paid on the plaint. 

Swarnam Iyer v. Veeragu Ammal, (1943) 1 M.L.J. 41, distinguished. 

Petition under rule 59 of the Agency Rules, praying that in the circumstances 
stated therein the order of the Court of the Agent to the Government of Madras, 
East Godavari, Cocanada, D. Dis. No. 21293 of 1945, dated 2gth December, 1945 
and made in O.S. No. 1 of 1941 may be revised and refund of Rs. 502-7-6 being 
one half of the court-fee paid on the plaint in the said O.S. No. 1 of 1941 may 
be ordered to the petitioner herein. 


T. V. R. Tatachari for Petitioner. 
The Government Pleader (K. Kutithitshna Menon) for the Government. 
Respondent not represented. ; 


The Order of the Court was made by 


Patanjali Sastri, ¢—This is an application to revise an order of the 
Agent to the Government of Madras refusing to refund one half of the court-fee 
paid by the petitioner on his plaint in O.S. No. 1 of 1941 on his file. 


ee SA AA GA KAANANE WAAAAAAA AAGNG 


` 
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After the defendant filed his written statement, issues were framed in the suit, 

but before the suit proceeded to trial, the parties compromised the matter and a 
decree was we: in terms of the compromise. The petitioner claims that under 
rule 19 (2) (ii) of the Agency Rules he is entitled to a refund of half the Court-fee 
paid. The clause runs as follows : 

“ In all suits which are adjusted by an agreement or razinama or which are otherwise settled 
out of Court or which are withdrawn or are decreed on confession, the plaintiff shall be entitled to a 
refund of one half of the Court-fee paid on the plaint if the agreement or razinama is reported to it 
or the withdrawal or the confession is made before any hearing of the suit has been held.” 
The question is whether the razinama in this case was presented to the Court “ before 
any hearing of the suit was held.” It is argued for the petitioner that as a settle- 
ment of issues is not obligatory on the Court under the Agency Rules, the hearing 
of the suit must be taken to mean hearing of the evidence in the suit. We are 
unable to accept the contention. It is true the Agency Rules do not contemplate 
the framing of issues before trial of every suit to which they are applicable, but 
when the Agency Court thinks fit to settle issues in any particular suit there seems 
to be no obvious reason why the Court should not be regarded as “ hearing” the 
suit when it frames the issues arising for determination after hearing the pleaders 
as it did in this case, The decision relied on by the learned advocate for the peti- 
tioner in Swarnam Iyer v. Veeragu Ammal1, dealt with a small cause suit where no 
issues were in fact framed by the Court. Wadsworth, J., held that the first hearing 
in such a case, where no framing of the issues was obligatory and none were framed, 
would be the date which the Court appoints for the trial to begin. But, as we 
have already observed, the Agent in the present case did settle issues after consider- 
ing the pleadings and hearing the parties, and we are of opinion that that was a 
“ hearing ” of the suit by the Agent. 


Rule 15 (g) of the Agency Rules also supports that view. It says so far as 
is material here : 

“When at the first hearing of a suit it appran that the parties are at issue on some question 
of law or fact, if the Court shall be satisfied that no further argument or evidence than that which 
the parties or their pleaders can at once supply is required upon any such of the issues of law or fact 
as may be sufficient for the decision of the suit, the Court after hearing such argument and evi- 
dence, may proceed to determine such issue or issues and, if the finding thereon is sufficient for the 
decision of the suit, May pronounce judgment accordingly ; otherwise the Court shall postpone the 
further hearing of the suit .... < 
This rule shows that the Court first “ hears” a suit when it ascertains on what 
question of law or fact the parties are at issue and whether any further argument 
or evidence is necessary for their determination than what the parties or their pleaders 
are able to supply at once, and if it finds such argument or evidence n j 
it postpones the “ further hearing ” of the suit, which is more or less what happened 
in this case. ‘Though the rules of the Code of Civil Procedure as to ing of 
the issues are not applicable to the suits tried by the Government Agent, the language 
used by the Code with reference to settlement of issues by the Court may be taken 
to be a correct description of what the Court does on that occasion. The Code 
calls it the “ first hearing” of the suit. We hold that there was a hearing of the 
suit when the Agent settled issues in the case, and the compromise having been 
presented to the Court after such hearing, Rule 19 (2) (i) has no application here. 

The petition is accordingly dismissed. We make no order as to costs. 


K.S. masan Petition dismissed. 


= | 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. FREDERICK WILLIAM GENTLE, Chief Justice, AND Mr. JUSTIOE 
HAPPELL, 


Kandaswami Mudaliar .. Petitioner" 
J. 


The Province of Madras and another .. Respondents. 

, _ Government of India Act (1995), sections 306 (1) and 223—Nature and extent of protection from proces ings 
and processes in favour of a Governor—Writ of et eek against the Provincial Aan calling ss 
records relating to the rejection of a revision petition to Government under the Madras House Rent Control Order, and 
quasking ths order of its rejection —If can be issued—Specific Relief Act (I of 1877) section 45 Proviso (f). 

Section 306 (1) of the Government of India Act (1935), does not restrict the exemption enjoyed 
by the Governor from proceedings and processes under the old law, indeed, the protection is ed. 
It now enures to a Governor in his personal capacity, whereas formerly, it was in respect of acts done 
in his public capacity alone. The Legislature could not have intended to give protection to a Governor 
solely for things done in his personal capacity and the words “or otherwise ” includes all acts of 
whatever nature done by him in connection with, and arising out of, his appointment as Governor. 
The proviso to sub-section (1) of section 306, contemplates that the protection which is given enures 
to a Governor’s acts in relation to his Provincial Government. A thing done by the Government of 
a Province involves icipation in it by the Governor ; without the Governor being a party to 
the act nothing can done by the Government. Since the Provincial Government cannot doa 
thing unless there is participation m it ah Governor, the Governor must be deemed to be included 
in proceedings or processes against the Provincial Government with respect to the doing of an act 
by that Government. 

Apart from section 306 (1) of the Constitution Act it is clear from section 223 of that Act, that 
the jurisdiction of the High Court in relation to the Governor of a Province, is the same as that which 
was inherited from the Supreme Court. The protection or exemption from process in the High 
Court, in respect of acts counselled, ordered or done by a Governor in his public capacity, which 
was accorded to the Governor of Madras by the Government of India Act, 1800, is still extant at the 
present time. 

Accordingly, the High Court cannot issue a writ of certiorari against the Provincial Govern- 
ment calling for the records relating to the rejection of a revision petition to the Government under 
the Madras House Rent Control Order. 

Nor could the Court order the Provincial Government to restore the dismissed petition to file 
and deal with it according to law, because, if the Court made such an order it would have to exercise 
the jurisdiction conferred by section 45 of the Specific Relief Act and by virtue of proviso (f) to that 

the Court cannot make the order. 

Petition under Clauses 2 and 3 of the Letters Patent and section 223 of the 
Government of India Act, 1935, praying that in the circumstances stated in the 
affidavit filed therewith, the High Court will be pleased to issue a Writ of Certioran 
calling for the records and papers from the Government of Madras in ct of 
their Development Departmental Memo. No. 87080. N-46-2 dat 16th 
January, 1947, and quashing the order of rejection of the appeals—(revision 
petition) —against the order of the Collector of Madras, dated 19th October, 1946, 
in L.Dis. No. 613-HRA-46 confirming the order of the Rent Controller, Madras 
dated 15th August, 1946 in L. Dis No. 3346-H.R.C./46, etc. 


K. S. Ramamurthi and V. Seshadri for the Petitioner. 


The Advocate General (K. Rajah Aiyar) instructed by the Crown Solicitor, 
K. Subba Rav and P. Venkataswamt for Respondents. 


The Court made the following 


ORDER: Ths Chief Fustice—The petitioner is the tenant of a portion of 
the premises No. 10, Francis Joseph Street, George Town, Madras, of which the 
second respondent is the landlord and to which the Madras House Rent Control 
Order, 1945 (hereinafter called “the Control Order”) applied. Pursuant to 
the provisions of the Control Order, on 16th July, 1946 the second respondent 
applied for eviction of the petitioner to the Rent Controller who made an order 
on 15th August, directing the petitioner to vacate the premises. The petitioner 
a ed to the Collector of Madras against this order; the hearing before the 

ector was concluded on September 30, when judgment was reserved ; on 
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roth October, judgment was delivered upholding the order of the Controller and 
dismissing the appeal. On 12th November, the petitioner preferred a revision 
petition to the Provincial Government, under the provisions of clause 8 (2-A) of 
the Control Order. On 16th January, 1947, by Memorandum No. 87080-N/46- 
2, Development Department, the Government of Madras rejected the revision 
petition on the ground that no action could be taken by the Government as no 
revision petition lay to it after goth September, 1946 in respect of orders passed 
by Rent Controllers or Collectors. 


The Control Order was made in exercise of powers conferred by rule 81 of 
the Defence of India Rules, which rules were made by the Central Government 
in exercise of powers conferred by section 2 (1) of the Defence of India Act, 1939. 
Prior to the dismissal of the petitioner’s appeal to the Collector of Madras and prior 
to the presentation of his revision petition to the Provincial Government, the 
Defence of India Act expired on goth September, 1946, consequently the Defence 
of India rules and the Control Order also expired. On 1st October, 1946, the 
Madras Buildings (Lease and Rent Control) Act, 1946, came into force ; it affords 
protection to tenants and prevents unreasonable eviction of them and replaces, 
with some changes, the expired Control Order. But the Actdoes not contain 
a provision similar to clause 8 (2-A) of the Control Order. The rejection by the 
Provincial Government of the petitioner’s revision petition was because the Control 
Order had previously expired, Clause 8 (2-A) of the Control Order provides. 
that : 

“ The Provincial Government may call for the record of any case which has been decided b 
the Controller or Collector and make such order in the case as they think fit. Any such order shali 
be final and shall not be called in question in any Court of law.” 


In C.M.P. No. 1167 of 1947 the petitioner prays that a writ of certiorari be issued 
(a) calling for the records and papers in respect of the Development Department 
Memo No. 87080-N/46-2, dated 16th January, 1947 and (b) quashing the order 
of rejection. In C.M.P. No. 1168 of 1947 the petitioner prays that this Court 
may direct the appeal (? petition) be restored to the file and be dealt with accord- 
ing to law and upon its merits. In C. M. P. No 1169 of 1947 stay of the eviction 
order is sought. 


In the original applications orders were sought against the Secretary to Gov- 
ernment, Development Department, but, since, under clause 8 (2-A) the Pro- 
vincial Government itself is the reviewing authority and not a Secretary to Govern- 
ment or any other official, rules nist were directed to issue to the Provincial Gov- 
ernment, as the Province of Madras, the first respondent in C.M.P. Nos. 1167 and 
1168 of 1947. An interim stay was directed in C.M.P. No. 1169 of 1947 pending 
the hearing of the other two applications. Notice was also directed to the landlord, 
the second respondent. Both respondents have appeared to show cause against 
the rules being made absolute. 


At the outset, objection was taken by the learned Advocate-General, on behalf 
of the Provincial Government, to an order for a writ of certiorari in C.M.P. No. 1167 
and to an order in C.M.P. No. 1168 directing the hearing and determination of 
the revision petition on the ground that no such orders can be made against a 
Provincial Government as, such proceedings do not lie against the Government, 
Mr. Subba Rao, for the second respondent supported the Advocate-General’s 
objection. 

The objection to the issue of a writ of certiorari is based upon sub-section (1) 
of section 306 of the Government of India Act, 1935, which provides that : 

“No proceedings whatsoever shall lie in and no process whatsoever shall issue from, any Court 


India..... against the Governor of a Province . ... . whether in a personal capacity or 
otherwise ...-. 2 eee 
Provided that nothing in this section shall ke construed as restricting the right of any person 


to bring t..... a Provmce,..... such proceedings as are mentioned in Chapter IN 
of Part} VII of this Act.” l : 


r 
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By section 49 (1) of the Constitution Act the executive authority of a Province 
is exercised on behalf of His Majesty by the Governor and by section 59 (1) all 
executive action by the Government of a Province shall be expressed to be taken 
in the name of the Governor. There cannot be Government of a Province without 
a Governor or without a Governor’s participation. The protection from proceed- 
Ings and processes whatsoever in favour ofa Governor of a Province is with 
respect to his personal capacity or otherwise. “Or otherwise ” means in a capa- 
city other than personal. A Governor’s concern with and participation in the 
Government of the Province is not in a personal capacity but in some other 
capacity. Is that capacity included in the words ‘‘or otherwise” in section 306(1) ? 


A thing done by the Government of a Province involves participation in it 
by the Governor ; without the Governor being party to the act, nothing can be 
done by the Government. Since the Provincial Government cannot do a thin 
unless there js icipation in it by a Governor, the Governor must be deem 
to be included in proceedings or process against the Provincial Government with 
respect to the doing of an act by that Government. If such proceedings or process 
lie, then the protection given to a Governor by section 306 (1) is not absolute but 
is only a limited protection. 


Section 306 (1) of the Constitution Act replaces section 110 (1) of the Gov- 
ernment of India Act, 1915. ‘The latter sub-section provided, so far as material, 
that : 


““ The Governor General, each Governor...... and each of the members of their respective 
Executive Councils, and a minister appointed under this Act, shall not— 


(a) be subject to the original jurisdiction of any High Court by reason of anything counselled, 
ordered or done by any of them in his public capacity only; ...... 
In relation to a Governor, the changes effected by section 306 (1) are: a Gover- 
nor’s protection is now in respect of his personal capacity or otherwise and proceed- 
ings and process against a Governor cannot be entertained by any Court. Pre- 
viously the protection related solely to things counselled, ordered or done by a 
Governor in his public capacity and restricted the High Court alone from entertain- 
ing proceedings or processes ; there was no protection with respect to other Courts 
¢.g., District and Subordinate Judges’ Courts. 


In Penugonda Venkataratnam v. Secretary of State for Indiat, a Division Bench of 
this Court considered whether a writ of certiorari could be issued by this Court 
addressed to “The Government of Madras, Ministry of Local Self-Government ” 
or “The Government of Madras, Ministry of Public Health” in respect of an 
Order issued by “ The Government, Ministry of Public Health.” At the time 
of this decision section 110 (1) of the Act of 1915 was in force. It was held that 
this High Court had no jurisdiction to issue a writ of certiorari against the Governor 
of Madras. and jt bad equally no jurisdiction to issue the writ against “ The 
Governor acting with the Ministers” as the issue of a writ in the latter case would 
involve the exercise of such a jurisdiction against the Governor himself. 


A short investigation is desirable into the history of the jurisdiction of the 
Supreme Court at Madras and of its successor, this High Court, regarding the 
issue of proceedings or process in relation to the Governor of Madras. 

The Supreme Court at Madras was established by the Government of India 
Act, 1800 and by the Charter issued pursuant to the Act. By the Act and the 
Charter the same authorities were conferred upon the Supreme Court at Madras 
as were then vested in and exercised by the Supreme Court at Calcutta. It was 
further provided that the Governor and Council at Madras should have the same 
exemption from the authority of the Madras Supreme Court as was then enjoyed 
yo Governor-General and Council from the jurisdiction of the Calcutta Supreme 

urt. 


The Supreme Court at Calcutta was established by the East India Company 
Act, 1772, and Letters Patent issued jn pursuance thereof. Differences arose 
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regarding the jurisdiction of that Court in relation to the Governor-General and 
Council and, as a consequence, the East India Company Act, 1780 was passed. 
It enacted that : 


“The Governor-General, and Council of Bengal shall not be subject, jointly or severally, to 
the jurisdiction of the Supreme Court of Fort William in Bengal for or by reason of any Act or order 
or any other matter or thing whatsoever counselled, ordered or done by them in their public capacity 
only and acting as Governor-General and Council.” 


Since the Supreme Court at Madras was given the same authorities as were vested 
in the Supreme Court at Calcutta and the same exemption was given to the Governor 
or Council, at Madras, as enjoyed by the Governor-General or Council at Calcutta, 
it followed that the Governor or Council, jointly or severally, were not subject 
to the jurisdiction of the Madras Supreme Court which had no power to issue 
process against them, to the extent of the exemption given. Hence it was observed 
by Venkatasubba Rao, J., at page 996 in an ka ara man; case! that : 

“The Statute of 1780 provides that they (the Governor-General and Council) are exempted? 
jointly and severally, The Governor is thus individually not amenable for acts done in his official 
capacity,” 
and the jurisdiction of the Madras Supreme Court was limited in the same way 
and to the same extent as was the jurisdiction of the Calcutta Supreme Court in 
relation to the Governor and Council of Bengal; that is to say that the Supreme 
Court at Madras had no jurisdiction over the Governor and Council for acts coun- 
selled, ordered or done by them in their public capacity, the exemption being 
jointly or severally. 


The Indian High Courts Act, 1861, abolished the Supreme Courts and provided 
for the establishment of High Courts and their jurisdiction ; section o provided 
that the High Courts to be established in each Presidency should have and exercise 
all the jurisdiction and every TA and authority whatsoever in any manner vested 
in any abolished Court in the same Presidency. Therefore, the High Court at 
Madras inherited the powers and jurisdiction of the Supreme Court but such 
inheritance was subiect to the same exemption given to the Governor and Council 
from process of the Court. 


No alteration was made before the passing of the Government of India Act, 
1915. Section 106 (1) of that Statute enacted that : 


“The several High Courts, . . . . have such jurisdiction. ..... and all such powers and 
authority. .... as are vested in those Courts respectively at the commencement of this Act.” 


The jurisdiction, power and authority vested in the Madras High Court at the 
commencement of the Act of 1915, apart from any further jurisdiction, powers 
and authority subsequently conferred (which are not now material), were those 
inherited from the Supreme Court. Therefore, the jurisdiction, powers and 
authority of this High Court, which were reserved to it and declared by section 106 (1) 
were the same as had been inherited in 1861 from the Supreme Court snd subject 
to the same limitation and restriction imposed upon that Court. The exemption in 
favour of the Governor or Council jointly and severally continued after the Govern- 
ment of India Act, 1915, by reason and virtue of the inheritance, with its limitations 
and restrictions, of the Supreme Court’s jurisdiction by the High Court, and by 
reason and virtue of the declaratory provision in section 106 (1) of the Government 
of India Act. ° 


Section 223 of the Government of India Act, 1935, corresponds to section 106 
(1) of the Act of 1915 ; its relevant provisions are that : 

PEEN the jurisdiction of, and the law administered in, any existing High Court... 
shall be the same as immediately before the commencement of part IIT of this Act.” 
By this section it is manifested that, apart from section 306 (1) of the Constitution 
Act, the jurisdiction of the High Court, in relation to the Governor of the Province, 
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is the same as that which was inherited from the Supreme Court. The protection 
or exemption from process in the High Court, in respect of acts counselled, ordered 
or done by a Governor in his public capacity, which was accorded to the Governor 
of Madras by the Government of India Act, 1800, is still extant at the present time. 


Reference to section 306 (1) can now be made. That section does not res- 
trict the exemption under the old law, indeed, the protection is extended. It now 
enures to a Governor in his personal capacity, whereas formerly, it was in respect 
of acts in his public capacity alone. The Legislature could not have intended to 
give protection to a Governor solely for things done in his personal capacity and, 
in my opinion, the words “ or otherwise ” include all acts of whatever nature, 
done by him in connection with, and arising out of, his appointment as Governor. 
The proviso to sub-section (1) of section 306 contemplates that the protection which 
is given enures to a Governor’s acts in relation to his Provincial Government since 
express reservation is made that nothing in the sub-section shall restrict the right 
of any person to bring against a Province such proceedings as are mentioned in 
Chapter III of Part VII of the Constitution Act. There would be no need for 
such reservation if the protection given by the sub-section did not enure to the 
acts of a Governor in relation to his Provincial Government. It was not suggested 
by Mr. Ramamurthi, for the petitioner, that the present proceedings fall within 
Chapter III of Part VII or that the proviso to sub-section (1) of section 306 has 
application in this instance. 

The jurisdiction of the Calcutta High Court to issue a writ of certiorari against 
the Province of Bengal, by which name the Provincial Government of that Presidency 
can sue or be sued pursuant to section 176 of the Constitution Act, was considered 
in In re Banwarilal Roy!. There, a rule nisi for a writ of certiorari had been issued 
calling upon the Province of Bengal to show cause why an order which the Provincial 
Government had made should not be recalled and cancelled. In the course of 
his judgment, with which Sir Torick Ameer Ali, acting Chief Justice, agreed it was 
observed by Das, J., at page 803 of the report, that : 

“« Assuming the Government of Bengal can be proceeded against in that name, surely that name 
will mean or, at any rate include, the Governor. Indeed, strictly speaking in law, the Governor 
of Bengal may be said to be the Government of Bengal and, at any rate, there can be no Govern- 
ment of Bengal which will not include the Governor. We have seen that this High Court has no 
jurisdiction to entertain any proceeding whatever or issue any process whatever against the Governor, 

o accede to this application for issue of a writ of certiorari against the Government of Bengal will 
inevitably mean issuing process against the Governor, for he is at least a part of the Government 
of Bengal. It is illogical to hold that, although this Court has no jurisdiction whatever over the 
Governor by himself, this Court has jurisdiction over him when he is associated with his Ministers.” 
In the result the rule nisi against the Province of Bengal was discharged. The 
jurisdiction of the Calcutta High Court and of this High Court are identical with 
regard to the Governments of their respective Presidencies. 


In Lady Dinbai Petit v. M. S. Noronha*, it was held by Coyajee, J., that a Chartered 
High Court had no jurisdiction to issue a writ of certiorari against a Provincial 
Government, including the Governor of a Province, in view of section 306 of the 
Government of India Act 1935. In his judgment at page 512, the learned Judge 
referred with approval to some of the observations of Das, J., in Banwartlal Roy’s caset 
which I have cited, and at page 513 he said : 

“1 must hold that this Court has no jurisdiction to issue a writ of certiorari against the Local 
Government, namely, thé Province of Bombay.” 
The jurisdiction of this High Court to issue a writ of certiorari was considered 
by a Division Bench in Thyagarajan Chettiar v. The Secretary to Government of Madras, 
Revenue Deparimeni®, In the judgment of the Court, delivered by Sir Lionel Leach, 
C.J., after reference to Venkataratnam’s case‘, it is observed at page 207 that : 
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“ The petitioner says that inasmuch as he is not asking for a writ to issue against the Governor 
but only against the Provincial Government, his application does not fall within that decision and 
that it lies by reason of the provisions of the Government of India Act, 1935.” 


Later, at the same page: 


“ The position under the Government of India Act, 1935, is not here different from the position 
under the Government of India Act, 1915, and it is abundantly clear that this Court has no power 
to issue a writ of certiorari in this case.’’, : f é 


At page 210 if is further observed : 


“ It is impossible to differentiate between the Governor and the Provincial Government in a 
matter of the nature of the one now before us.” 


By section 3, clause (43-a) of the General Clauses Act, 1897, in all Central Acts 
and Regulations made after the commencement of the above Act, “ Provincial 
Government,” as -respects anything done or to be done after the commencement 
of Part III of the Government of India Act, 1935, is defined as, in a Governor 5 
Province, the Governor acting or not acting in his discretion and exercising or not 
exercising his individual judgment. By section 4-A (1)-of the same Act, the definition 
in section 3 of the expression ‘‘ Provincial Government ” applies also, to all Indian 
Jaws. By rule 3 (1) of the Defence of India Rules, the General Clauses Act, 1897, 
applies to the Interpretation of those Rules as it applies to the interpretation of a 
Central Act. 


The Control Order is an Indian Law and was made pursuant to power- given 
. by the Rules. Even if an order made pursuant to the Rules is not to be interpreted 
in the same way as the Rules have to be, nevertheless, being an Indian Law the 
General Clauses Act applies and “ Provincial Government” in clause 8 (2-A) 
of the Order means “ The Governor.” 

Now as to G. M. P. No. 1168 of 1947, in- which the petitioner asks that this 
Court may order the Provincial Government to restore his appeal (? petition) to 
the file and deal with it according to law. If the Court made such order it would 
have to exercise the jurisdiction conferred upon it by section 45 of the Specific 
Relief Act. By proviso (f) to that section it is enacted that 

“ nothing in this section shall be deemed to authorise any High Court to i 
on.. e Provincial Government.” room i rere re pinding 
In the light of this provision the Court cannot make the order sought by the petitioner. 
Mr. Ramamurthi argued that the above exemption applies only to executive acts 
of a Provincial Government and not to such acts as are contem lated by clause 
8 (2-A) of the Gontrol Order. I can see nothing which justifies each a restriction. 


In my opinion, for the reasons given, the rules nisi issued in respect of C. M. P. 
Nos. 1167 and 1168 of 1947 should be discharged and the stay sought by G. M. P. 
No. 1169 of 1947 cannot be granted ; each of these Civil Miscellaneous Petitions 
should be dismissed with costs, two sets. “In the circumstances a certificate will be 
given pursuant to section 205 of the Government of India Act, 1935. + 


Happell, F.—I agree and have nothing to add. 
VS. —_——— Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. FREDERICK WILLIAM GENTLE, Chief Justice. 
Adapa Sattemma ‘ 4. Petttioner® . 
0. 
Adapa Ramayya alias Tatayya os -. Respondent. i 
Provincial Small Cause Courts Act (IX of 1887), Schedule II, Articles 30 and 31—Applicability—Sui} jm 
td 


reimbursement by Hindu widow against kartha of the family of amount spent by her Jor tha marriage of her d 
—Cognizability by a Court of Small Causes. yf aus. 


* C.R.P. No. 655 of 1946. 18th April, 1947. 
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A suit by the widow of a member of a joint Hindu family against the kartha of the family for 
reimbursement by the latter in respect of amounts spent by her on the marriage of her daughter, the 
cost of which is an obligation to be borne by the family and to be'discharged by the kartha out of 
the income from the family property, is not a suit for an account and is not excluded from the juris- 
diction of a Court of Small Causes. Such a suit cannot possibly be included in either Article 30 or - 
Article 91 of the Provincial Small Cause Courts Act. 


Petition under éection 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree of the Court of the District Munsiff of Tanuku, 
dated 12th October, 1945, and passed in S. C. S. No. 251 of 1944.. * 


K. Kameswara Rao and N. Rammohana Rao for Petitioner. 
T. Satyanarayana for Respondent. l 
The Court made the following 


Orper.—This is a revision petition under section 25 of the Provincial Smalk 
Cause Courts Act. The petitioner was the plaintiff. She is the widow of a man 
named Narayudu, a son of the defendant. ore his death the family was living 
joint and the defendant was the kartha of the family. ‘The deceased son and the 
petitioner had two daughters one of whom had been married before the son’s death 
and the second daughter had to be married. It is not in dispute that the cost of 
the marriage is an obligation to be borne by the family and to be discharged by the 
defendant out of the income from the family property. The defendant, as kartha 
of the family, refused, or at any rate failed, to meet the obligation which occasioned. 
the plaintiff borrowing money to discharge the necessary expenses. Her suit 
was for a sum of Rs. 250 to be reimbursed by the defendant, the expenses to which | 
she had been put. It-is conceded that the suit is one under section 69 of the Contract 
Act by a person seeking to be reimbursed by another in respect of payment of 
moneys which the other was bound to pay. 


The learned District Munsiff dismissed the suit, without any evidence ‘being 
given upon a preliminary objection that it is not one which comes within the purview 
of the jurisdiction of a Court of Small Causes. In his judgment he observed that 
the plaintiff should have obtained permission from the defendant to expend the 
money, which she spent upon the marriage of the daughter and also that the plaintiff 
had no right to claim against the defendant in respect of uhascertained or unestab- 
lished expenditure. ` 

At the hearing before me it was suggested that Articles 30 and 31 of Schedule IF 
of the Provincial Small Cause Courts Act applied and that the suits, indicated 
in those articles, include the suit in the present case which, by virtue of section 15 (1) 
of the Provincial Small Cause Courts Act is excluded from the jurisdiction 
of a Small Cause Court. Article 30 relates to a suit for an account of 
property and for its due administration under decree. Article 31 relates to a 
suit for an accoubt including a suit by a mortgagor. I am unable to see how the 
suit out of which this petition arises can possibly be included in either of those 
articles. ‘It is not a suit for an account. It is a suit by a person who has expended’ 
money which is payable by another person the defendant, who is bound to repay it. 
Of course the plaintiff must establish that the money which she claims was properly 
expendable by her and for which the defendant, as kartha of a Hindu undivided: 
family, is responsible ; but that is in no sense a claim for an account. In my view: 
the learned District Munsiff was wrong in dismissing the suit and his decision must. 
be set aside. f 

The suit’ will be’ restored and remanded for hearing in accordance with law. 
In any event the dismissal of the suit was not proper course to have been followed. 
The learned District Munsiff should have directed the return of the plaint to the- 
plaintiff for presentation to the proper Court. 

The petitioner is entitled to the costs of this petition. The costs of the ‘suit. 
will abide the result. 


VS. >- —— Petition allowed and case remanded.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JusTICE RAJAMANNAR. 
P. Venkataramaniah Chetty - .. Petitioner" 


v. - = : 
Pappamah - .. Respondent. 

Criminal Procedure Code (V of 1898), section 491—Application by husband Sor custody of minor wife— 
Maintainability, when other remedy available—Minor wife not fit for consummation of marriage—Considerations 
to be borne in mind in giving directions for custody. 

A husband seeking to recover custody of his-minor wife illegally detained by others is entitled 
to proceed under section 491, Criminal Procedure Code, and the Court will not hear any party to 
say that there is another remedy provided for under the law, by way of proceedings under the Guardians 
and Wards Act. 

_ Subbuswami Goundan v. Kamakshi Ammal, (1929) 57 M.L.J. 642 : I.L.R. 53 Mad. 72, followed. 


Where a minor wife was taken away from the custody of her husband by the mother of the girl 
on the ground that the girl, just coming of age, was not fit for consummation of the ae and 
the husband applied ade section 491, Criminal Procedure Code, for the production of the girl 
to be restored to his lawful custody, ` 


~ Hela, that though the husband was entitled to her custody, ‘n the circumstances as the girl 
"was admittedly a minor the Court should have, as the paramount consideration, her interest and wele 


fare. Hence, the surrender of the minor to the husband on condition of his arranging to have her 
in some public institution for a period of one year would be a proper order in the case. ` 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue an order of the nature of habeas corpus 
directing the respondent to produce her daughter by name Kamalammah wife 
of the petitioner before the Court and direct her to restore the minor girl to the 
lawful custody of the petitioner as he is the lawful guardian according to the Hindu 


Law. - 
P. Sttarama Pahtulu for Petitioner. 
S. Amudachari for Respondent. b 
The Court made the following 


OrpER.—This is an application under section 491 of the Code of Criminal 
Procedure in which the. petitioner seeks to obtain a direction from this Court calling 
upon the respondent to produce a girl named Kamalammah to be restored to his 
lawful custody. It is common ground that Kamalammah is a minor though 
there is a dispute as regards her age. The petitioner alleges that the girl 
was married to him about 11 months before the date of the petition and was staying 
with him for some days. The respondent is her mother. The petitioner alleges 
that on 21st April, 1947, the respondent took her daughter to her house promising 
to send her back on 26th April, 1947, but failed to do so. Furthér, the respondent 
went away with the girl to a village near Meenjur and according to the petitioner 
. the respondent is contemplating to leave for Rangoon. 


The respondent admits that her daughter Kamalammah was duly married 
to the petitioner. The main allegations in her counter-affidavit are that after 
her daughter came of age on 7th March, 194.7, she took her to her house and her 
daughter has been remaining with her since that time. She says that the girl 
is now aged only 13 years and is not in.a fit condition for consummation. Apart 
from her young age she is also in poor health and undergoing medical treatment: 
She therefore prays in the interests of the minor that immediate custody of her 
daughter should not be directed to be given to the petitioner. 


It was contended before me by the learned counsel for the respondent that 
the remedy of the petitioner is by way of proceedings under the Guardians and 
Wards Act and an application under section 491 of the Code of Criminal Procedure 
is not maintainable when there is another remedy. It is sufficient to refer to the 





* Crl.M.P. No. 802 of 1947. i 17th June, 1047. , 
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ruling of a Division Bench of this Court in Subbuswamt Goundan v. Kamakshi Ammal! 
to overrule his contention. It was tRere held that a husband seeking to recover 
custody of his minor wife illegally detained by others is entitled to proceed under 
section 491 of the Code of Criminal Procedure and the respondent cannot be heard 
to say that there is another remedy provided for under the law. 


Undoubtedly after the marriage the petitioner would be the lawful guardian 
of his minor wife Kamalammah and therefore entitled to her custody. Even if 
the girl desires to stay with her mother, the respondent, that would not confer a 
right on the respondent to detain her. The petitioner will therefore be in the 
ordinary course entitled to an order in his favour. 


At the same time as the girl is admittedly a minor this Court should have, 
as the paramount consideration, her interest and welfare. The respondent’s fear 
that the petitioner requires the custody of her daughter in order that the consumma- 
tion of the marriage should take place is, I think, not unfounded. But I am glad 
to find the petitioner making the following statement in his reply affidavit : 

“ Tf this Honourable Court is of opinion that the consummation may be postponed, the minor 

mey be ordered to be kept 'n the custody of some pubhc institution such as Sevasadanam and not 
with the respondent for a reasonable period and I am prepared to meet the expenses.” 
I therefore direct the respondent to surrender her minor daughter to the petitioner’ 
forthwith on condition that the petitioner should arrange to have the minor girl 
' Kamalammah kept in the custody of some public institution for.the period of one 
year and incur the necessary expenses for the purpose. 


In the circumstances of this case and having regard to the attitude of the 
réspondent which I cannot say is wholly unreasonable, I make no order as to costs. 


K.C. Ordered accordingly. 


kad 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE YAHYA ALI. 
Sri Vidyarathna Thirtha Swamiar of Sri Krishnapur Mutt, Udipi .. Pattitunar.* 

Madras Rationing Order (1943), clause 3-A—Scope of—Rice imported into a muti—Head of mutt, if 
liable when there is an appointed manager who is in charge of the mutt and is the “authorised establishmen.”’t 

According to the language and spirit of the provisions of clause 3-A of the Madras Rationing 
Order every person other than an authorised wholesale distributor is prohibited from importing 
into any rationed area any rationed article. Under this clause there can be no doubt that every 
person other than an authorised wholesale distributor is liable if it 1s found that he imported rice 
within the rationed area contrary to the prohibition contained in that section. Where rice is imported 
into a mutt, the head of the mutt would be liable under clause 3-A irrespective of the question, whether 
it was done by the head of the mutt or his agent the m er. It cannot be said that because there 
is an appointed manager who is in charge of the mutt and is the “ authorised establishment ” that 
the manager is liable and not the head of the mutt. 

Petition under sections 435 and 439 of Criminal Procedure Code, 1898, praying- 
that the High Court will be pleased to revise the Judgment of the Court of 
Session, South Kanara division, dated 16th April, 1946, in C. A. No. 14 of 1946 

referred against the judgment of the Court of the Sub-divisional Magistrate, 
oondapur, dated 3rd January, 1946, in G. G. No. 111 of 1945. 


V. T. Rangaswami Aiyangar and K. P. Adiga for Petitioner. 
The Pub ic Prosecutor (V. L. Eth'raj) on behalf of the Crown. 
The Court made the following 


ORDER.—The petitioner was convicted by the Sub-divisional First Class 
Magistrate, Koondapur, of offences under clause 3-A of the Madras Rationing - 





1, (1929) 57 M.L.J. 642: I1.L.R. 53 Mad. 72. 


*Crl. R. C. No. 719 of 1946. para Aen 
(Cri. R. P. No. 688 of 1946). grd April, 1947 
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Order, 1943, and clause 19 (b) of the same order and sentenced to pay a fine of 
Rs. 1,000 on cash on the two counts. On appeal, the Sessions Judge of South 
Kanara confirmed the conviction under clause 3-A and set aside the conviction 
under clause 19 (b). ` 4 


The contention raised by Mr. V. T. Rangaswami Aiyangar is that having 
regard to the reasoning employed by the ‘learned Sessions Judge in acquitting the 
petitioner of the offence under clause 19 (b) of the order he ought to be acquitted 
under clause 3-A also. The point made by the learned Sessions Judge in acquitting 
him under clause 19 (b) was that it appeared from the evidence that to attend to 
the secular matters concerning the mutt and its properties the petitioner who is the 
head of the mutt had appointed a manager who was signing the necessary returns 
and keeping the accounts and that he was the “ authorised establishment ” within 
the meaning of clause 19. The definition of ‘‘ authorised establishment” in clause 
2 (3) of the Madras Rationing Order includes a person in charge of an establishment 
authorised under the provisions of sub-clause (2) of clause 3. In view of those 
provisions it was held that a manager was a person in charge of the authorised 
establishment and he alone could be prosecuted and not the petitioner. The 
language of clause 3-A is however different. It reads thus: 

“No person other than an authorised wholesale distributor shall on or after the rationing date 


import into or export outside any rationed arta any rationed article except under and in accordance 
with the provisions prescribed by or under this order.” 


According to the language and spirit of this provision every person other than an 
authorised wholesale distributor is prohibited from importing into a rationed area 
any rationed article. The charge against the petitioner was that he imported 2294 
` muras of rice between the 23rd April, 1944, and 14th May, 1944, into Udipi which 
became a rationed area on the 12th March,‘1944. The argument of Rangaswami 
Aiyangar is that the word used in section 3-A is “ person ” and that word should 
be understood as meaning a “ person in charge of an authorised establishment ” 
within the meaning of that expression as defined in clause 2 (3) and that being so, 
having regard to the finding of the learned Judge that the manager was the person 
in charge of the authorised establishment and not the petitioner, the same finding 
should have been given with reference to the count under clause 3-A. For this 
purpose he relies upon the charge framed under clause 3-A that he (the petitioner) 
being the head and in charge of the Sri Krishnapur Mutt, which is an authorised 
establishment as per ration authorisation No. 92 imported, etc. Obviously the 
description given of the petitioner in the charge is a superfluity as no such description 
is contemplated or required under clause 3-A though such a description was necessary 
with reference to clause 19 (6). Under clause 3-A there can be no doubt that every 

rson other than an authorised wholesale distributor is liable if it is found that 

e imported rice within the rationed area contrary to the prohibition contained in 
that section. In the present case there is evidence that rice was imported into the 
mutt and whether it was done by the principal or by his agent, the manager, the 
petitioner is liable as the head of the mutt under clause 3-A. The conviction under 
clause 3-A is confirmed. The sentence of Rs. 1,000 appears to be excessive. The 
contravention of the rule appears to have been committed more by the manager 
than by the head of the mutt and having regard to the course that the proceedings 
have taken (the mutt hdving also come to this Court at some stage previously) it is 
in my opinion sufficient in the interests of justice to reduce the fine to Rs. 100, in 
default to suffer simple imprisonment for one month. The excess fine if paid will 
be refunded. i 


V.S. S Sentence reduced. 


`~ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Jusriag YAHYA ALI. ca E 
Natesa Naicker .. Petitioner" 
V. 
Mari Gramani and another ..  Reshondents. 


Criminal Procedure Code (V of 1898), section 247—Complainant absent when case called—Summons case 
—Duty of Magistrate to acquit accused. 

Where in a summons tase the complainant does not appear, it is imperative on the part of the 
Magistrate to acquit the accused unless there is a proper reason for adjourning the hearing of the 
case. Where there is no such reason there is no discretion in the matter and the Magistrate is bound 
by the Statute to acquit the accused. An order thus passed in conformity with statutory duty is a 
proper and correct order and there can be no_question of revising such an order merely because it 
would cause some hardship to the party. 3 


Tonkya v. Faganna, (1926) 51 M.L.J. 790, followed; Cr. R. G. No. 229 of 1923, not followed. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Stationary 
Sub-Magistrate of Chingleput, dated 16th December, 1946, in C. C. No. 2470 of 


1946. 
S. Krishnamurthi and Vepa P. Sarathi for Petitioner. 
V. Rajagopalachariar for Respondents. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. - 
The Court made the following 


ORDER, —This is an application to revise the order of acquittal passed by the 
Stationary Sub-Magistrate of Chingleput in C. C. No. 2470 of 1946 on his file 
under section 247 of the Code of Criminal Procedure. That case arose upon a 
complaint filed by the petitioner herein against the respondent alleging the com- 
mission of offences by the respondents under sections 447 and 426 of the Indian 
Penal Code. The case was posted first and heard on 6th December, 1946. After 
the examination of the complainant, it was adjourned to 16th December, 1946, 
for further evidence. On that day when the case was called, the complainant was 
not present either in person or by pleader and consequently the Sub-Magistrate 
pene ee section 247 of the Code of Criminal Procedure, acquitted the respondent- 
accused. 


In the affidavit filed by the petitioner in this Court in this case, it is alleged 
that on that day he and his witnesses were present in Court from 10 A.M., that 
just before the case was called, the advocate appearing for the accused called him 
and asked him to fetch his vakil as the case was about to be called, that he imme- 
diately went to the Civil Court where his advocate was engaged and brought him 
before the Magistrate’s Court within a five minutes, but in the meantime the 
case had been called and the respondent had been acquitted. ‘This version has 
been supported in the affidavits of the Village Munsiff ahd of another person 
who is said to have been present for being examined as a witness by the complainant 
in his case. . These allegations have, however, been refuted by the respondent in his 
affidavit, in which he says that none of the witnesses wert present, that the case 
was called at 1 p.m., and until then nobody had turned up, that the complainant 
gave up the case as he considered it futile to adduce any evidence. It is scarcely 
necessary to go into the merits of these averments as the legal position as to the 
applicability of section 247 of the Code of Criminal A to the facts that 
transpired, is perfectly clear and free from doubt. Section 247 provides : 

“ If the summons has been issued on complaint, and upon the day appointed for the appearance 


of the accused, or any day subsequent thereto to which the hearing may be adjourned, the com- 
plainant does not appear, the Magistrate shall, notwithstanding anything hereinbefore contained 


* Cr R. C. No. 67 of 1947. i À ord Apuk giz: 
(Crl. R. P. No. 61 of 1947). » 1947 
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acquit the accused, unless for some reason he thinks proper to adjourn the hearing of the case 
to some other day.” l 

The proviso ‘to the section is not material. It will be-apparent from the language 
of the section that when in a summons case the complainant does not appear, it is 
imperative on the part of the istrate to acquit the accused, unless there is a 
propèr reason for adjourning the hearing of the case. It is not the case of the 
complainant that there was any such redson of which the Magistrate was aware at 
the time he called the case and the complainant was absent. In these circumstances, 
there was no discretion in the matter ; the Magistrate was bound by the statute to 
acquit the accused. Where, therefore, an order has been passed in conformity 
with statutory duty, it must be held to be a proper and correct order, and, there 
can be no question of revising such an order merely because it would cause some 
hardship to the party. : 

In Criminal Revision Case No. 229 of 1925 Jackson, J., had taken the view 
that the appearance of the complainant in any portion of the day is sufficient com- 
pliance vith section 247 and that the Magistrate was bound to wait for the appear- 
ance of the complainant until the close of the day. This view which was contrary 
< to the prevailing judicial opinion at that time was dissented from by a Division 
Bench of this Court in Tonkya v. Jagannat. In that case, it was held that 
section 247 makes it obligatory on the Magistrate to acquit the accused if the 
complainant does not appear, unless there was proper reason before the Magistrate 
for the adjournment of the hearing of the case. ‘The learned Judges said ; 

“ Though the Magistrate could very well have waited for a short time, it cannot be said that 
the order of the Magistrate is illegal. “Tie acted within his powers and when the order is not illegal 
it would not be right for this Court to interfere with it.” kn 

Considering the argument about hardship, which has also been repeated in 
this case, the learned Judges observed that the hardship that may be caused to 
complainant in construing the section cannot be considered, as no forced construction 
can be given to the very clear words of the section. This decision has been 
followed in a number of cases decided by single Judges, but it is not necessary to 
cite them. I must hold, following the Bench decision, that the order of the Sub- 
Magistrate is perfectly legal and competent and cannot be-interfered with in 
revision. 

The petition is dismissed. 

V.P.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT — MR, JUSTICE CHANDRASEKHARA AIYAR. 
so e 
R. M. K. M. C. Muthukaruppan Chettiar »»e Appellant" 


. U. 
Sinnappa Goundan and others .. Respondents. 
Transfer of Property Act Sls of 1882), section 69 (3) and Agriculturists’ Loans Act (XII of 1884)—Loan 
under agreement by nt to agriculturist—Property given as collateral security purchased tn exe- 
culion of a monsy decree—Reavenue Officer's later sale for recovery of ths loan amount—Title of purchaser at the 
later sale whether superior to that of ths purchaser at the earlier sale. 


In a suit for possession of the suit property the plaintiff was resisted by the fourth defendant, on 
the ground that as purchaser of the item in a sale held under the Agriculturists’ Loans Act he got 
conferred on himself a better title than the one acquired by the plaintiff by reason of a mere Court- 
sale in execution of simple money decree. Moreover, further strength was canvassed for the position 
by the contentions that under the agreement under which the loan was granted by the Government 
to the predecessor in title of the fourth defendant, the particular item of jang was Offered as 
collateral security for‘due repayment of the loan and that it was an agreement under which power 
of sale had been conferred wan the Secretary of State in Council within the meaning of section 69 
_of the Transfer of Property Act and as such the fourth defendant’s title by his purchase * became 
unimpeachable. 


1. (1926) 51 M-L.J. 730. 
* S.A, No. 2094 of 1945. 28th March, 1947. 
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Held, (1) that section 69 of the Transfer of Property Act has no application to the case and there- 
fore the sub-clause 9) of the section conferring on the purchaser an unimpeachable title cannot be 
invoked by the purchaser at the gale by the revenue officer : 


Section 69 of the Act confers power of private sale only in cases where the mortgagee is the 
Secretary of State for India in Council . Every contract made by or on behalf of a Local Government 
or the Government of India cannot be deemed to be such a contract. - 


Municipal Corporation of Bombay v. Secretary of State for India, (1932) 1.L.R. 58 Bom. 660, 
referred to. R i 

(2) That in the case of a loan granted, for purposes of agriculture where the statute concerned 
does not by itself create a charge, a sale of the property conveys to the purchaser nothing more than 
a title, right and interest of the mortgagor. The purchaser does not become and cannot be treated. 
as an assignee of the e or mortgage. ‘This being so the position of the fourth defendant under | 
his later purchase in a sale held by the Revenue cer is nothing better than that of a private 
alience of the property. The plaintiff-appellant purchased the property earlier and his right to 
possession is gak paramount to the right of the fourth defendant who can at best only insist on. 
standing in the shoes of the Government so far as the loan for the recovery of which the property 
was sold is concerned. He may have a right to insist on payment being made to him of the amount 
due under the security created over the property. But he cannot certainly dispossess the plaintiff or 


resist his action for possession. 

Appeal against the decree of the Court of the Subordinate Judge of Coimbatore, 
in A.S. No. 138 of 1943 preferred against the decree of the Court of the District 
Munsiff of Erode in O.S. No. 282 of 1942. 

1. R. Srinivasan and S. Gopalarainam for Appellant. 

o S. T. Srinivasa Gopalachari for Respondents. 

The Court delivered the following 


JUDGMENT.—The plaintiff who in the appellant in this second appeal sued 
to recover possession of three survey numbers 1126, 1131 and 1152/B alleging 
that he had purchased them on 7th April, 1930, at a sale in execution of a simple 
money decree in O.S. No. 363 of 1929 which he had obtained against defendants. 
1 and 2 and that though he got possession there was a subsequent trespass by the 
defendants. Defendants 4 to 6 and 10 who are impleaded as purchasers contested 
the suit and pleaded that for arrears of loan due to Government the properties 
were brought to sale and the fourth defendant purchased Nos. 1126¢and 11 31 
and got possession. Subsequently he made alienations. 

The claim against S. No. 1127 was given up by the plaintiff. The Disfrict 
Munsiff gave the plaintiff a decree for possession of S. Nos. 1131 and 1152/B. 
As regards 1126, he held that the plaintiff’s right had become extinguished by reason 
of the sale held under the Land Improvements Loans Act. On appeal by the 
defendants 4 to 6 and 22 to the Subordinate Judge of Coimbatore, he had held 
that S. No. 1131 was subject to a charge in favour of Government and that 
as it was sold in discharge of the encumbrance, the revenue sale conferred a better 
title on the fourth defendant. He further held that the fourth defendant was 
entitled to re-imbursement to the extent of Rs. 575 under Ex. D-1, the sale certifi- 
cate issued in favour of the fourth defendant and Rs. 2,025 under Ex. D-10. The 
decree of the District Munsiff was modified by refusing the plaintiff any relief 
in respect of S. No. 1131. The decree with reference to S. No. 1152/B was allowed 
to stand because the 22nd defendant acquired title to it only by private sale subse- 
quent to the Court auction sale. The Subordinate Judge points out therefore 
that the real point in controversy between the parties centered round 1131. He 
dismissed the plaintiff’s suit as regards this plot as he took the view that the sale 
by the revenue officer to recover the loan advanced under Ex. D-2 dated 28th 
January, 1924, under the Agriculturists’ Loans Act conferred on the fourth defen- 
dant a better title than the one acquired by the plaintiff by ‘reason of the 
purchase in the Court-sale in execution of the money decree. 

For the plaintiff-appellant two points have been raised : firstly, that as the 
Agriculturists’ Loans Act differs from the Revenue Recovery Act and the Land 
Improvements Loans Act in that it does not confer by virtue of its own provisions 
any charge in favour of the Government, a sale held under the Act has not the 
effect of extinguishing prior interests created in respect of the property and that 
consequently the plaintiff who purchased the property earlier than the fourth 
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defendant who, purchased it only on 2nd October, 1932, at the sale held by the 
Revenue Officer has a better title than the fourth defendant. Secondly, that 
he cannot in this suit which he has filed to recover possession be asked to redeem 
the fourth defendant and be compelled to reimburse him the moneys which he 
has had to pay for his purchase. 

Two answers have been attempted on the side of the respondent. One is 
that Ex. D-2 the agreement under which the loan was granted to the first defendant 
by the Government for agricultural purposes under the Agriculturists’ Loans Act 
under which the survey number was offered as collateral security for the due re- 
e a of the loan is an agreement under which a power of sale has been con- 
erred upon the Secretary of State for India in Council within the meaning of section 
69 of the Transfer of Property Act and that consequently the title of the purchaser _ 
under the sale is absolutely unimpeachable. The second position taken up is 
that as the procedure indicated in the Agriculturists’ Loans Act was followed and 
the property was purchased at a sale held under the Act in satisfaction of a charge 
of the year 1924 without collusion or any defect in the steps taken, the fourth. 
defendant acquires a good title even against the plaintiff. 


I am of opinion that in the circumstances set out above the plaintiff-appellant’s . 
title has to prevail. Section 69 of the Act confers a power of private sale only in 
cases where the mortgagee is the Secretary of State for India in Council, i.e., the 
contract must be for and on behalf of the Secretary of State for India in Council. 
Every contract made by or on behalf of a Local Government or the Government 
of India cannot be deemed to be such a contract. Contracts by or with the 
Secretary of State for India in Council are expressly dealt with under sections 28. 
and 32 of the Government of India Act of 1919 and they provide how they should 
be made, in respect of what matters and by whom. Sub-clause (3) of section 6g 
as it originally stood, which is what would be applicable to this case, cannot be 
read as meaning that wherever there is a contract entered into with the Govern- 
ment it must be deemed to be a contract entered into with the Secretary of State 
for India in Council. Processual law prescribes the procedure for suits by or against 
the Secretary of State for India in Council and it is no doubt true that when suits 
have to be filed against the Government it may be necessary to file them as suits 
against the Secretary of State for India in Council ; but this is quite different from 
saying that every contract with the Government is a contract with the Secretary 
of State for India in Council. This distinction is pointed out in Municipal Cor- 
poration of Bombay v. Secretary of State for Indiat, by Mirza, J. Section 69 does not 
apply and therefore sub-clause (3) conferring on the purchaser an unimpeachable 
title cannot be invoked by the respondent. 


If Ex. D-2 cannot be read as a contract under which a private power of sale 
is legally conferred on the charge-holder it is open to doubt whether the procedure 
contemplated by the -Agriculturists’ Loans Act authorising the Government to 
bring the property to sale straightaway without the ‘intervention of a suit will 
not amount to a clog on the equity of redemption and will not therefore be invalid. 
But it is unnecessary to pursue this point further in the view taken by me that 
section 69 has no application at all. 

It has been held in Lachminarain Singh v. Nand Kishorelal Das? and Thammayya 
v. Ramanna*, that in a case of this kind_of a takkavi loan or a loan granted for pur- 
pose of agriculture where a statute does not by itself create a charge, a sale of the 
property conveys to the purchaser nothing more than a right, title and interest 
of the mortgagor. ‘The purchaser does not become and cannot be treated as an 
assignee of the charge or the mortgage. This being so, the position of the fourth 
defendant under his purchase made on and October, 1932, at the sale held by the 
revenue officer under the Agriculturists’ Loans Act is nothing better than that of 
a private alienee from the mortgagor who has discharged an encumbrance subsist- 
ing on the property. The plaintiff-appellant purchased the property earlier and 
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his right to possession is therefore paramount to the right of the fourth defendant 
who can at best only insist on standing in the shoes of the Government so far as 
the loan for the recovery of which the property was sold is concerned. He may 
have a right to insist on payment being made to him of the amount due under 
the security created over the property. But he cannot certainly dispossess the 
plaintiff or resist his action for possession. The second appeal is allowed, the 
decree of the lower appellate Court is set aside and the plaintiff will have a decree 
for recovery of S. No. 1131 also. The contesting respondents will pay the appel- 
lant’s costs here and in the lower Court. ` 


No leave. ; i 

K.C.. a Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; Present :—Mr. Justice Yasys ALI. 
Venkatasubbiah Petitioner* 
Indian Penal Code (XLV of 1860), section 161—‘* Motive or reward’’—-Covers also a case where the 
is made in respect of past favours—Person on leave—Does not cease to be a public servant to whom 
section 161 ts applicable. 

What is forbidden by section 161 of the Indian Penal Code generally is receiving any gratifica- 
tion as motive to do or a reward for having done any such thing as is described in, the definition. 
Accordingly the phrase “ motive or reward” under section 161 covers a case where the payment 
is made in respect of past favours. “ | 

Section 161 will apply also to a person who is on leave as he cannot be said to have ceased to 
be a public servant. Such leave counts as duty and so long as a person is on duty he must be deemed 
to be a public servant. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of Sessions, 
South Arcot, dated goth July, 1946, in C.A. No. 58 of 1946, preferred against the 
order of the Sub-Divisional Magistrate of Tirukoilur, dated goth April, 1946, in 
C.C. No. 137 of 1945. 


N. Somasundaam for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. i 
The Court delivered the following < 


Jupcment.—The petitioner was an Assistant Goods Clerk in the Chidambaram 
railway station. He is said to have received from P. W. 1 a sum of Rs. 15 as a 
reward for his having accepted and consigned some parcels. The defence was 
that that sum was received as a loan. That defence, being manifestly puerile, 
was rightly rejected by both the Courts below. P.W. 15 version has been corro- 
borated by his master and other witnesses. There can therefore be no doubt 
that the sum of Rs. 15 was received by the petitioner as an illegal gratification for 
doing an official act. ` 

Two ingenious arguments are raised by Mr. N. Somasundaram for the peti- 
tioner. The first is that the Peale “ motive or reward ” in section 161 of the 
Code of Criminal Procedure does not cover a case where the payment is made 
in t of past favours. The term “reward” in the phrase is manifestly in- 
tended to apply to a past service. What is forbidden generally is receiving any 
gratification as motive to do or a reward for having done any such thing as is dese 
cribed in the definition. Any other construction would lead to an absurdity. 
In that view the payment would be a bribe when paid before the doing of an official 
act, but it would-not be a bribe if paid after the official act has been done or official 
favour has been shown. It will be the easiest thing for a person in such a position 
to stipulate for the payment immediately after the doing of the official act or the 
showing of the official favour. Such a construction is not in keeping with either 
. the language or the spirit of section 161 of the Code of Criminal Procedure. 





* Or.R.C. No. 685 of 1947. 18th April, 1947. 
(Cr.R.P, No. 655 of 1947). 
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” The second contention is that since the petitioner was on leave, he ceased to 
be a public servant and that consequéntly section 161 was not applicable to him. 


Such leave counts as duty and so long as a person is on duty, he must be deemed 
to be a public servant. - 


I find no merit whatever in this petition and consequently I confirm the 
conviction. ; 


With regard to the sentence there are no particularly aggravating features 
in this case ; and, in my opinion, a sentence of six months’ rigorous imprisonment 
will meet the ends of justice. The sentence is reduced accordingly. 


K.S. Conviction confirmed bui sentence 
i reduced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JusTICE RAJAMANNAR. 


Minor Balaraj represented by next friend Vijayalakshmi 
Ammal .. Appellani* 
D. i 
Pichai Muthu Chettiar and another .. Respondents. 
Hindu Law— Joint family—Suit claim found against father of plaintiffs in prior litigation—Plaintyf- in 
the womb at the date of the institution of the prior suit—Plainiif bound by the decree in the prior suit. 
Where the claim in a suit for a declaration of title and permanent injunction restraining the 


defendant from interfering with the plaintiff’s possession, has been found against the father of the 
plaintiff in a prior litigation instituted while the plaintiff was in the womb. 

Held : (i) Uf the plaintiff is taken to be in existence on the date of the institution of the prior suit 
the interest in the property was sufficiently represented by the father and a decree obtained against 


a father or a manager of a joint family in respect of a claim to immoveable could bind all the members 
of the joint family, represented by the father or by the managing member, unless it is clear that 


the right to be lingated was a right in which the managing member was claiming a right adverse 
to the interests of the joint family. . 


(ii) If the plaintiff is taken as not to be in existence as he was not eee born on the date 
of the prior suit, his position is worse because when he was born his right by birth would be affected 
by the decision of a competent Court, which must date back to the institution of the suit. 


Case-law discussed. 


Appeal against the decree of the District Court, Trichinopoly, in A.S. No. 181 
"of 1944 preferred against the decree of the Gourt of the District Munsiff, Trichi- 
mopoly, in O.S. No. 106 of 1942. 


K. V. Srinivasa Aiyar for Appellant. i 


A. V. Narayanaswami Atyar for Respondents. 
The Court delivered the following 


JupcmMent.—The lower Courts have dismissed the plaintiff’s suit for a decla- 
ration that the property described in the schedule to the plaint belongs to the plain- 
tiff and for a permanent injunction restraining the first defendant from interfering 
with their possession. They held that the plaintiffs were precluded from agi- 
tating this claim because it had been found against their father in a prior litigation, 
O.S. No. 165 of 1935, on the file of the District Munsiff’s Court, Trichinopoly. 
‘Of the two plaintiffs who were minors, the second plaintiff died in the trial Court 
itself. The first plaintiff was the appellant in the lower appellate Court and is 
the appellant here. According to the first plaintiff he was born on the 16th April, 
1935. The prior suit was instituted on the 18th March, 1935, that is to say, on 
the date of the institution of the prior suit the first plaintiff was in the womb. 


Mr. K. V. Srinivasa Aiyar, the learned advocate for the appellant, contended 
that the decision in the prior suit O.S. No. 165 of 1935 which was admittedly in 


* S.A. No. go of 1946. ; i 21st March, 1947. 


162 THE MADRAS LAW JOURNAL REPORTS. [1947 


respect of the suit property would not preclude him from agitating his claim in 
this suit because as the property in dispute is joint family property his claim to 
it was not derived from and through his father but was in his own independent 
right by birth. He also contended that as the first plaintiff was actually not born 
on the date of the institution of the prior suit, there could be no question of his 
father representing his interests. 


It $ quite true that under Hindu law a son does not claim his right to joint 
family property through his father. But it is well established that a decree 
obtained against a father or a manager of a joint family in respect of a claim to 
immoveable property would bind all the members of the joint family represented’ 
by the father or by the managing member. It is not necessary that the other mem- 
bers of the family should eo nomine be parties. This is because of the general rule ' 
of Hindu law that in transactions affecting property all the members of the family 
must be deemed to have been impliedly represented by the managing member 
unless it was clear that the right sought to be litigated was a right in which the 
managing member was claiming a right adverse to the interests of the joint family. 
The managing member, and a fortiori the father, has the right to represent the entire 
family in all transactions relating to the family, whether they are in connection 
with immoveable properties or otherwise. The managing member represents 
the family in a suit on mortgage, as well as in a suit for recovery of possession of 
immoveable property (see Mayne Hindu Law, ioth edition, pages 385 and 386). 
The family is therefore bound by a decree properly passed against the manager 
of a joint family in respect of family property. This is so in spite of the fact that 
the other members of the family, do not claim under or through the managing 
member or the father. 


The second contention of Mr. Srinivasa Aiyar will, I am afraid, lead him into. 
a dilemma if it is logically pursued. The appellant must either be taken as in exist- 
ence or not in existence. It has been held that even if a person is in the womb. 
he must for certain purposes be deemed to have been in existence. If so, the 
father certainly must be deemed to have represented his interests also. This is 
not because a father or a manager consciously or by any overt act or by express 
statement makes it clear that he is representing the interests of other persons, but 
because the law presumes that he is representing the interests of all persons who 
have on the date of the litigation an interest in the property. If, therefore, the 
first plaintiff had an interest in the suit property on the date of the prior suit such 
interest was sufficiently represented by his father. If, on the other hand, reliance 
is placed'on the fact that the first plaintiff was not physically born on the date of - 
the suit and therefore should be treated as a person not in existence on the date 
of the suit, the position is worse for the appellant because when he was born his 
right by birth would be affected by the decision of a competent Court, which must 
date back to the institution of the suit. | 


Mr. Srinivasa Aiyar cited to me the Full Bench decision of the Lahore High . 
Court in Mahadeo v. Rambir Singhl. It was held in that case, one of the learned’ 
Judges dissenting, that a Hindu son in a suit to avoid the liability of the joint 
family property in his hands in execution of a mortgage or simple money decree 
obtained against his father, can-go behind the decree so as to challenge the exist- 
ence of the debt on which the decree is based. The point itself is a debatable one 
but it does not arise in this case. The learned advocate however referred me to 
certain observations at page g1. The passage on which the learned advocate 
relied deals with a contention based on explanation 6 to section 11 of the Code 
of Civil Procedure. The learned Judge, Din Mohamed, J., repelling the conten- 
tion of the appellant observed as follows : 

“I am disposed to think that inasmuch as in a suit like the present thè interests of a son clash. 
with those of his father, the latter cannot be said to have represented his son in a suit against him. 


The son founds his claim on a different basis and on that basis his existence cannot be said to have 
merged in his father in the earlier suit.” 





1. (1944) I.L.R. 26 Lah. 67. 
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But it is interesting to note that the same learned Judge in other parts of his judg- 
ment did refer to the proposition to which I have already adverted to above. 
At page 91 itself the learned Judge said as follows : 

“ In my view, therefore, even if it be conceded that for certain purposes a Hindu son is deemed 
to be represented by his father in suits brought against the father alone as the head of the family as 
envisaged in the Bombay and Allahabad judgments relied by the appellants, Explanation 6 cannot 
be stretched so far as to apply in terms to the case of a Hindu son whose own property stands in 


jeopardy and who consequently seeks to impugn a decree against his father on the ground that the 
debt on the basis of which the decree was secured did not in fact exist.” : 


Again at page go the learned Judge referred to the ruling of the Judicial Committee 
in Lingangowda v. Basangowdat, and to the Full Bench ruling of the Allahabad 
High Court in Thakur Din v. Sitaram*. It is sufficient to refer to a passage from 
the judgment of the Judicial Committee in the former case : 


“ In the case of a Hindu family where all have rights, it is impossible to allow each member of 
the family to litigate the same point over and over again and each infant to wait till he becomes of 
age, and then bring an action or bring an action by his guardian before; and in each of these cases 
therefore the Court looks to the Explanation 6 of section 11 of the Code of Civil Procedure to see 
whether or not the leading member of the family has been acting either on behalf of minors in their 
interests or if they are majors with the assent of the majors. It seems clear that the plaintiff in the 

revious suit was acting on behalf of himself and his minor children to try to exclude a collateral 
branch from a share of the family property. If he had succeeded, the judgment would have enured 
for the benefit of the children, aad as he has failed, they must take the consequences.” \ 


Applying the last observation to this case, if the first plaintiff’s father had succeeded 


in the prior litigation that success would have-enured for the benefit of the appellant 
and as his father has failed, the plaintiff must take the consequences. 


The second appeal is dismissed with costs. Leave refused. 
V.P.S, — Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice YAHYA ALI. 


K. Govindaswami Chettiar hi .._ Petitioner.* 

Indian Penal Code (XLV of #860), sections 408 and g of committing criminal breach of trust 
by accused as “ a clerk or as an agent of the company”’—Trial by a Second Class Magistrate—Is an illegality 
affecting the jurisdiction of the Hyang Magistrate and vitiates the proceedings. j 

, If a charge had merely been that an alleged breach of trust was committed by the accused in 
the capacity of a clerk of the company, there could be no objection to the e being framed under 
section of the Penal Code and to such a charge being tried by a Second Class agistrate. But 
where the charge is on the alternative footing that the breach of trust was committed either as “a 
clerk or as an agent of the company ” a Second Class Magistrate has no jurisdiction to try such an 
offence. The insertion in the ch of the alternative expression “‘ or the agent of the company” has 
the effect of making the alleged offence one under section 409 of the Penal Code, which is triable 
only by a Court of Session, Presidency Magistrate or a Magistrate of the First Class. The trial of 
such an offence by a Second Class Magistrate is an illegality affecting the jurisdiction of the trying 
Magistrate and vitiating all proceedings which must therefore be quashed. 

Petition arian that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleaséd to direct the quashing of the charge in C. 
C. No. 18 of 1946, Stationary Second Class Magistrate of Tiruvannamalai. 


M. Srinivasagopalan for Petitioner. 
The Public Progecutor (V. L. Ethiraj) on behalf of the Crown. ` 
The Court made the following l 


ORDER.—The Second Class Magistrate, Tiruvannamalai, who is trying this 
case framed a charge against the accused who is the petitioner herein under sec- 
tion 408 of the Indian Penal Code on the 27th July, 1946. In that charge it is 
stated that the accused between the 28th September, 1945, and the roth October, 
i a a a LL 


I. (1927) 52 M.L.J. 472: L.R. 54 I.A. 1221 2. I.L.R. (1939) All. 602 (F.B.). 
ILR. 51 Bom. 450 (P.C.). ) a (EB) 


* Crl, M. P. No. 265 of 1947. roth April, 1947. 
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1945, at Tiruvannamalai being employed asa clerk or agent of the K. T. R. Com- 
pany, Tiruvarur and in such capacity entrusted with domain (dominion) over a sum 
of Rs. 788-8-7 committed criminal breach of trust with respect to the said property. 
If the charge had merely been that the alleged breach of trust was committed 
in the capacity of a clerk of the company there could have been no objection to” 
the charge framed under section 408 of the Indian Penal Code and to such a charge 
being tried by a Second Class Magistrate. But the charge is on the alternative 
footing that the breach of trust was committed either as “ a clerk or as an agent 
of the company ”. An offence of criminal breach of trust’committed by an agent 
is punishable under section 409 of the Indian Penal Code and is only triable by 
a Court of Session, Presidency Magistrate or a Magistrate of the First Class. A 
Second Class Magistrate has no jurisdiction to try such an offence. The insertion 
in the charge of the alternative expression “or the agent of the company” has 
the effect of making the alleged offence one under section 409 of the Indian Penal 
Code and such an offence could not have been tried by the Second Class Magistrate, 
Tiruvannamalai, who has actually tried the case.: This is an illegality affecting 
the jurisdiction of the trying Magistrate and vitiating all the proceedings. The 
petition is allowed and the proceedings in C.G. No. 18 of 1946 on the file of the 
Second Class Magistrate of Tiruvannamalai are quashed. 


; 1K.S, : — Proceedings quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice YAHYA ALI. 


Venugopal Naidu .. Petitioner.” 


Criminal Procedure Code (V of 1898), section 162 and Madras Food Grains Control Order (1945), clause- 

g (1)—Statements recorded ae Deputy Tahsildar from persons found transporting food grains uithou 
Assistant Commercial Tax Officer holding enquiry and recording scatements—Such statements tf to be 
excluded by reason of section 162, Criminal Procedure Code. ; 

A Special Deputy Tahsildar for procurement intercepted food grains while being transported 
by the accused without licertce and held an enquiry and recorded the statement of the accused and: 
the cart-drivers and forwarded them to the Assistant Commercial Tax Officer. He in his turn held 
an enquiry and recorded the statement of the actused and another witness. In a prosecution of the- 
accused for the contravention of clause 3 (1) of the Madras Food Grains Control Order, on an objection. 
as to the admissibility of these statements on the ground that the Assistant Commercial Tax Officer 
was in the ieee of an investigating officer and that any statement recorded by him would have 
to be excluded under section 162, Criminal Procedure Code. : 

Held, that in the, Madras Foodgrains Control Order, there is no provision which clothes any 
officer or officers of the Commercial Tax De ent with the powers of an officer in charge of 

-a Police Station to invesugate an offence and hence the statement recordéd by the Assistant 
Commercial Tax Officer cannot be excluded. 
Someshwar H. Shelat, In re, (1946) 1 M.L.J. 368, distinguished. ; 
Held, further, that in any event the statement recorded by the Special Deputy Tahsildar for procures- 
ment cannot be excluded. N 
Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Gourt will be pleased to revise the judgment of the Gourt of 
Session, Chingleput, dated 25th February, 1946, in CG. A. No. 1 of 1946 (G. G.. 
No. 278 of 1945, Sub-Divisional Magistrate, Saidapet). 
M. C. Rajagopalan for Petitioner. 
The Public Prosecutor {V. L. Ethiraj) on behalf of the ‘Crown. j 


The Court made the following 


Orvrr.—This is an application to revise the order of conviction and sentence- 
passed against the petitioner who was accused 2 in G. G. No. 278 of 1945 on the 
file of the Sub-Divisional First Class Magistrate, Saidapet, under section 3 (1) 
of the Madras Food Grains Control Order read with rule 81 (4) of the Defence of 
India Rules. The trial Court found him guilty and sentenced him to pay a fine- 





` 
* Cr. R. C. No. 808 of 1946. i 26th March, 1947. 
(Cr, R. P. No. 776 of 1946.) . ‘ 
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of Rs. 300 in default to six weeks’ rigorous imprisonment. The conviction and 
sentence were confirmed in appeal by the Sessions Judge, Chingleput. The peti- 
tioner was found actually transporting 8 carts containing 86 bags of paddy, each 
bag holding 64 Madras measures, along the public highway without a permit as 
- required under the rules. P.W. 6, the Stal Deputy Tahsildar for procurement 
of grains at Trivellore intercepted him on the spot, held an enquiry and recorded: 
from the petitioner a statement marked as Ex. E. He also recorded similar state- 
ments (Ex. D) from the cart drivers, P. Ws. 4 and 5. He then forwarded them 
to the Assistant Commercial Tax Officer, P. W. 1, who held another enquiry and 
recorded again a statement Ex. A from the petitioner and another statement Ex, B 
from a person who was the first,accused in the case and who was said to be carrying 
on this business in partnership with the petitioner. The conviction of the appellant 
rests principally upon the statements recorded by P. W. 6 on 23rd March, 1945, 
and P. W. 1 on 24th March, 1945. Objection was taken to the admissibility of 
these statements on the ground that the Assistant Commercial Tax Officer P. W. r 
was in the position of an investigating officer and that any statement recorded 
by him would have to be excluded under section 162 of the Code of Criminal 
Procedure, but this argument in any way does not apply to the statement recorded 
by P. W. 6. Even the contention that the statement recorded by the Assistant 
Commercial Tax Officer is not admissible in evidence is wholly untenable. In 
the Madras Foodgrains Control Order, 1945, there is no provision which clothes 
any officer or officers of the Commercial ‘Tax Department with the powers of an 
officer in charge of a police station to investigate an offence. Reference was made im 
this connection to the decision ofa Bench of this Courtin Sdémeshwar H.Shelat, In ret. 
That was a case, no doubt, of a statement recorded by a special officer of the Gom- 
mercial Tax Department and it was held that that statement was not admissible, 
but'the statement recorded by that officer in that case was in the exercise of the 
i poe conferred upon him by sub-section (3) of section 12 of the Hoarding and 
rofiteering Prevention Ordinance which definitely states : i 

“ The officers empowered by the Central or Provincial Government shall within the res tive 
areas for which they were appointed, have power to investigate all offences punishable under this 
ordinance, and, in conducting any such investigation shall, within the said areas, have all the powers, 
duties, privileges and liabilities of an officer in charge of a police station under the Criminal Procedure 
Code, 1898, when investigating a cognizable offence within the limits of his station.” 
The learned Judges’ were persuaded entirely by the language of this sub-section. 
in coming to the conclusion that such an officer had the full status of a police officer 
and that his powers and duties must be limited to those of a police officer under 
the Code of Criminal Procedure which means that when such a statement is reduced 
to writing it can only be used in accordance with the provisions of section 162 
of the Code of Criminal Procedure or under section 27 of the Evidence Act. ‘That 
decision has clearly no application to a case of this kind arising under the Madras. 
Foodgrains Control Order, which does not contain any provision even remotely 
analogous to sub-section (3).of section 12 of the Hoarding aed Profiteering Prevention 
Ordinance. - 

The second question that was raised was that these statements were not admis- 
sible because the Deputy Tahsildar extorted the statement from the petitioner 
under duress. This allegation was rightly found against by both the Courts below. 


The last argument was that even according to the language of the-statements 
themselves there was no admission that the petitioner was engaging in any under- 
taking which involves the sale in wholesale quantities of any foodgrains so as to 
Attract the application of section 3 (1) of the Foodgrains Control Order. I have 
closely perused the statements and I have no doube that they amount to saying 
that the paddy was being transported for purpose of sale in connection with the_ 
business in Which the petitioner as well as the first accused who was discharged had? 
joint interest. 

I find no substance in any. of the contentions raised. ‘The petition is dismissed. 


V.S. gi Petition dismissed.. 


I, (1946) 1 M.LJ. 368. 
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[FULL BENCH.] : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. FREDERICK WILLIAM GENTLE, Chief Justice, Mr. Justice 
, HORWILL AND Mr. JUSTICE RAJAMANNAR. : 


Koru Issaku and others .. Appellants* 


N 


v. 
‘Gottumukkala Seetharamaraju and others .. Respondents. 


Hindu Law— Joint family—Mortgage by co-sharer of specific .ttem—Subsequent partition allotting other 
items to mortgagor—Rights of mortgagee. 5 ; 

When one of several cq-sharers purports to mortgage a specific item of property to which they 
are jointly entitled and after the execution of the mortgage there is a partition among the co-sharers 
at which the item mortgaged is not allotted to the mortgagor co-sharer but other 1tems are allotted 
to him, the mortgagee in the absence of fraud can proceed only against the pr ties allotted to 
the mortgagor in the partition. The right of the mortgagee to proceed against other items of 
property obtained by his mortgagor in the partition would be a right to a security though it may 
not amount to a mortgage and would come within the definition of a “ change ” in section 100, Trans- 
fer of Property Act. But bona fide transferees for value without notice would be protected against 
such a charge. 


Case-law discussed, 


. Appeal against the decree of the Court of the Subordinate Judge, Narasapur, 
-dated 2nd April, 1945, in A.S. No. 10 of 1944, preferred against the decree of 
the Court of the District Munsiff, Bhimavaram, dated 24th February, 1944, in O.S. 


No. 56 of 1943. 


The case coming on for hearing on 5th March, 1947, the Court (Happell, J.) 
made the following l ; 


Orper :—The lower appellate Court distinguished the decision of Varadachari, J., in 
Ramanna Chettiar v. K. Manickam Chettiar’, I think, however, that it is advisable that the question 
whether this decision applies and, if so, whether it should be followed, should be considered by a 
.Bench. = 


- On the case coring before a Bench, the Court (Wadsworth and Govinda- | 
rajachari, JJ.) made the following Order of Reference toa Full Bench: 


‘The Order of the Court was: delivered by 


Govindarajachari, 7.—The facts of this case are mostly admitted. On 22nd November, 1929, 
defendants 1 and 2 who are the softs of one Swami by his first wife sold to the plaintiff , for Rs. 6,000 
under Ex. P-1 two survey numbers, R.S. No. 815 of the extent of 8 acres 44 cents and R.S. No. 817/1 
of the extent of 1 acre 34 cents. On the date of the sale R.S. No. 817/1 was subject to a mort- 

in favour of one Bhaskara Rao under a deed dated 1st December, 1924. Security had therefore 

-to be furnished against the possible enforcement of the mortgage against R.S. No. 817/1. On the 
same date as Ex. P-1, that is to say, 22nd November, 1929, defendants 1 and 3 purchased R.S. No. 683/1, 
which is 4 acres 8 cents in extent. The third defendant is the son of Swami by his second 
wife. It is a matter of admission that defendants 1 and 2 were joint and undivided at all material 
times and that the third defendant was divided from them. It is also common ground that such 
interest as the first defendant acquired under the purchase of 22nd November, 1929, was for the benefit 
of himself and his undivided brother the second defendant. It is obvious that in respect of R.S. 
No. 683/1 defendants 1 and 2 became by the purchase the owners of an undivided one half share 
and the third defendant became the owner of the other one half share. By their sale deed to the 
ang eae get P-1) defendants 1 and 2 gave as security “ the eastern side plot of 2 acres in the inam 
-wet lan Fear R.S. No. 68371 of 4 acres 8 cents” against any loss which the plaintiff might 
sustain by the rcement of the mortgage over R.S. No. 817/1. 


It was in contest, in the Courts below whether there was a division of R.S. No. 683/1 on the 
very date of the purchase between defendants 1 and 2 on the one hand and the third defendant on 
the other whereby the eastern half was allotted to the former and the western half to the latter. The 
defendants alleged that there was no such division at that time and that there was a Uivision only 
after January, 1930, whereby the third defendant got the eastern half and defendants 1 and 2 got 
‘the western half. The Courts below have accepted the defendants’ case in this respect and have 
held that there was no division of R.S. No. 683 /1 on 22nd November, 1929 and that it was divided 





15. A. No. 1657 of 1945. 15th April, 1947. 
1. (1935) M.W.N. 788. 
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in the manner just mentioned some time after January, 1930. There is no document evidencing | 
this partition ; but the Courts below based their finding in regard to it principally on a deed of mort. 
gage (Ex. D-2) executed by defendants 1 to g on Ist January, 1930 in favour of one Narasaraju 
wherein they referred to the half share in the right and enjoyment of the third defendant and the 
other half share in the joint right and enjoyment of the 1st and and defendants. This is a finding 
of fact which cannot be challenged in second appeal. 


There was a suggestion in the plaint that the partition was fraudulent ; but there was no attempt 
whatever to substantiate it. The su uent history is shortly told. Defendants 1 and 2 sold a 
western half of R.S. No. 683/1 on 4th November, 1930 by Ex. D-5 to the father of defendants 6 
to 8 who are the appellants in the second appeal, after obtaining a relinquishment (Ex. D-5 (a)) 
from Narasaraju, on the same date, of his mortgage right over that half. On the 25th July, 1934 
the third defendant sold the eastern half to defendants 4 and 5. The plaintiff lost the 1 acre 34 cents 
in R.S. No. 817/1 by the sale in execution of the decree which the mortgagee under the deed of 
mortgage, dared 1st December, 1924 obtained in O.S. No. 377-of 1936 on the file of the District Mun- 
siff of Bhimavaram. The plaintiff estimated the value of the property lost at Rs. 800. Adding Rs. 40 
to it for expenses Gard by him in defending the mortgagee’s suit and Rs. 288 for the profits of 
the property lost by him for 1941, he filed the present suit for the recovery of Rs. 1,128 “ from all 
the defendants or fram such of the defendants as may be determined by the Court and from the secu- 
rity property mentioned in the schedule.” ‘The trial Court gave a decree to the plaintiff for Rs. 969 
together with subsequent interest at 6 per cent. per annum on Rs. 800 “ to be recovered by sale of 
the western half in R.S. No. 68/1 in the hands of defendants 6 to 8”. It is not denied that the 
amount is correct. ‘This decree was upheld by the lower a te Court. Defendants 6 to 8 chal- 
lenge the decree of the lower appellate Court on the ground that the principle of substituted security 
on which that decree and the decree of the trial Court were based is not applicable as the property 
given by way of security is a specific plot and notan undivided share owned by the mortgagors and 
that the property in the hands of the appellants cannot consequently be proceeded against. The 
second appeal came up for the hearing before Happell, J. who directed it be posted before a Bench, 


It is obvious from what has been stated that defendants 1 and 2 were not at the time when they 
gave security to the plaintiff entitled to the eastern side plot of 2 acres in R.S. No. 683/1 and that 
they were at that time entitled only to an undivided half share in that number. The eastern 
half share in that survey number having fallen to the share of the third defendant at a partition which 
is not liable to be challenged the plaintiff can have no possible claim to proceed against it which, 
as already stated, is now owned by defendants 4 and 5, the vendees from the third defendant. The 
question is whether, having regard to the fact that a definite plot was given as security to.the plaintiff, 
he could, on the principle of substituted security enforce his security aginst the western half share 
which defendants 1 and 2 got at the partition ın substitution of their original undivided half share. 
‘On behalf of the appellants considerable reliance is placed on the decision of Varadachari, F., in 
-Ramanna Chstivar v. Manwkam Cheitar’. The principal argument on behalf of the respondents is 
that this decision is inconsistent with an earlier decision of this Court in Muthiah Raja v. Appala Raja, 
and with several decisions of other High Courts very much to the same effect. f 


Before dealing with the decisions in detail, reference may first be made to the principle enunciated 
by the Privy Council im’ the leading case reported in Byjnath Lall v. Ramoodesn Chowdry?, which is 
relied on in all the later decisions as the basis and foundation of the principle of substituted security 
in the case of mortgages. In that case there was a mortgage over an undivided moiety in the villages 
of Gunniporebeja and Pemburinda which together with the village of Tajpore Ruttunpore formed 
24 joint and undivided estate. The sharers However do not a to have been members of a joint 
undivided Hindu family but to have enjoyed their respective shares (at all events their shares in the 
two villages) in severalty. Under a butwara or revenue partition the mortgagor was awarded in 
lieu of his undivided motety in the estate the whole of Pembyrinda, the whole of Tajpore Ruttunpore 
and certain small parcels of land in Guniporebeja to which no detailed reference need be made. 
There was no suggestion of fraud in ahan | to the partition ; nor was there any ground to suppose 
that it was other than fair and equal. The question was whether the mortgage could be enforced 
against the lands allotted to the mortgagor at the partition. The Privy Council held that it could 
be enforced against such lands whether they be in the possession of the ait fe Se or of one who pur- 

‘chased his right, title and interest. The rativ decidendi 1s brought out in the following passages which 
we will quote in 


WE 


“It is... . clear that the mortgagor had power to pledge his own undivided share in these 
villages ; but it is also clear that he could not, by so doing, affect the interest of the other sharers in 
them, and that the persons who took the security to 1t subject to the right of those sharers to enforce a 

artition, and thereby to convert what was an undivided share of the whole into a defined portion 
Feld in severalty ”. (Page-1 19). 


ee ee Can it be doubted that the mortgagee of the undivided share of one co-sharer 
(and, for the sake of argument, the mortgage may be-assumed to cover the whole of such undivided 
share), who has no privity of contract with the other co-sharers would have no recourse against the 
lands allotted to such co-sharers ; but must pursue his remedy against the lands allotted‘to his mort- 


gagor, and, as against him, would have a charge on the whole of such lands. He would take subject 
‘to the pledge in the new form which it had assumed.” 
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A question arose whether a distinction had not to be madé between Pemburinda and the parcels 
of land in Gunniporebeja which had been allotted to the mortgagor at the partition on the one 
hand and the village of Tajpore Ruttunpore on the other, the latter having been expressly excluded 
from the mortgage. The Privy Council observe that, 


‘Tt is certainly possible to conceive cases in which, the security not covering the undivided 
share in the whole estate, it might be difficult to determine which of the lands allotted in substitution 
of that share represented the mortgage premises.” ; 


They add however that no such difficulty existed in the case before them inasmuch as the whole 
of Tajpore Ruttunpore was allotted to the mortgagor. The mortgagor was entitled to an 8 annas 
share in that village at the time of the mortgage and since that share was excluded from the mort- 
gage did not seek to enforce the mortgage against it. Whetever was allotted to the mortgagor in 
that village in excess of those 8 annas must be taken to have been so allotted in substitution of his 
interest in the villages of Chinnaporebeja and Pemburinda and therefore becomes subject to the 


mortgage. 


Stopping here, it seems to us that thè real basis of the doctrine of substituted security is that 
where a arer mortgages his undivided share, over which he could quite obviously give a valid 
mortgage, the parties must be taken to have contracted that the mortgage should operate over such 
property as might subsequently be allotted to the mortgagor al a partition between him and his co- 
sharer where such partition is fair and equal and is not vitiated by fraud. ‘The subject matter 
of the mortgage being by its very nature, mutable, it is, so to say, a necessary incident of the mort- 

ge that it shall be enforceable against the property into which the hypothech might be transformed. 
On the one hand the mortgagee cannot enforce his security against that part of the mortgaged estate 
which may be allotted to a non-mortgagor co-sharer at a fair partition because when the mortgagee 
took the mortgage he accepted the risk of such an allotment and also because the rights of the non- 
mortgagor co-sharer cannot, in any way, be affected by the mortgage to which he was no party. 
On the other hand there can be no resistance to the claim of the mortgagee to enforce his security 
against a defined portion of the estate which is allotted to the mortgagor in lieu of his undivided share 
m the whole estate, whether the mo ee’s right is viewed as arising out of an implied term of the 
mortgage or as a logical consequence flowing out of the nature of the property mo . We 
are unable to see how any such implication or consequence can possibly arise when the property 
mortgaged is a definite item which it is quite clearly not competent to the mortgagor to mortgage. 
We regard the difference between the two cases as fundamental. It is the difference between a person 
transferring a property which he could transfer and a person transferring property which he is in- 
competent to transfer. Dealing with a transaction of the former kind the doctrine of substituted 
security merely works out the results of a contingency which the parties must be taken to have 
had in contemplation and adjusts their rights to the new, though anticipated, situation. 


In Muhammad Afzal Khan v. Abdul Rahman, the Privy Council reiterated the principle which 
was laid down in Byjnath Lall v. Ramoodsen Chowdry*, ‘They state that, 


““ Where one of two or more co-sharers mortgages his undivided share in some of the p ies- 
held jointly by them, the mortgagee takes the security subject to the right of the other co 
to enforce a pertition and thereby to convert what was an undivided share of the whole into a defined: 
` portion held in severalty. Ifthe mortgage, therefore, is followed by a partition, and the mo ed: 
po oh allotted to a bara co-sharers, they Kie those properties, in the absence of fraud, 
m the mortgage, an e mortgagee can pr only against the pro ies allotted to th 
mortgagor in sabata of his undivided hace?! ý ee 


They then refer to the earlier decision in Byinath Lall v. Ramoodeen Chowdry*, and add “ that the prin- 
ciple enunciated in that case applies equally to a partition by arbitration such as the one in the 
present case.” It was suggested for tHe ondents that specific items of property were mor ed 
in the case in Muhammad Afzal Khan v, Abdul Rahman! relying on the statement in the judgment that 
“respondent g and his son Sardar Ali executed a mortgage of some of the properties in favour of 
the appellant”. This, however, seems to us to be altogether inconclusive as the language is con- 
sistent equally with a mortgage of an undivided share in some of the properties as with a m ge 
of some of the properties held im common. Apart from the e which we have quoted above 
as containing the ratio decidend: of Muhammad Afzal Khan v. Abdul an,1 and which in our opinion 
is quite clear, the manner in which the contention on behalf of the appellant in that case is set out 
leaves no room for doubt that what was mortgaged was an undivided share in some of the properties 
held in common. We may observe in passing that Varadachari, J., states in his judgment in Ramanna 
Chettiar v. Manickam Chettiar,? that by their judgment in Muhammad Afzal Khan v. Abdul Rahman}, 
the Privy Council “slightly modified the statement of the proposition in Bynath Lall v. Ramoodeen, 
Chowdry*, by making it ea even where a co-sharer mortgages his undivided share in some 
of the properties held b jointly with other co-sharers”, We do not think there was any such 
modification, as the Privy Council were quite aware in Byjnath Lall v. Ramoodseen Chowdry*, as the 
learned Judge himself pomts out in another place, that they were Judges dealing with a case in which 
an undivided share in two out ‘of three properties was alone mortgaged and the proposition of law 
enunciated in Byjnath Lall v. Ramoodeen Chowdry*, at page 120 must therefore be taken to cover not 
only the case of a mortgage of the entire undivided share of the mortgagor but also a case where an. 





1. (1932) 63 M.L.J. 664: L.R., 59 LA. 405: 2. (1874) L.R. r I.A. 106 (P.C.), 
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undivided share in some of the properties alone is mortgaged. When a mortgage is of an undivided 
share in some only of the properties held in common, complicated questions may arise as to whether 
the mo is entitled to the security of the entire pro obtained by tħe mortgagor in substi- 
tution of his original undivided share and if the mortgagee’s rights are to be restricted to a proportion- 
ate part of the substituted security how exactly such proportion is to be worked out, particularly 
in rivalry with the claims of third parties arising either by sale pr by mortgage. Some of these pro- 
blems were considered by Mookerjee, J., in Hakim Lal v. Ram Zal1, which decision however is not 
relevant to the present discussion, as all the illustrations given by the learned Judge in that case are 
concerned only with ee of an undivided share either in the whole of the joint property or 
in some items ofit. Onlyt decisions of this High Court have been cited as bearing on the present 
question. The first of these is the decision in Pullamma v. Pradosham*, In that case two persons 
Surya Narayana and Narasimman together with certain others obtained some waste lands on A Pa 
from the Government. Surya Narayana mortgaged a plot of 7.76 acres to the 7th defendant. The 
6th defendant traced his title to a sale held in execution of a decree passed on foot of this mortgage. 
Disputes having arisen between the pattadars in regard to the division of the lands which they had 
obtained in darkhast, there was a reference to the arbitrations of a Deputy Collector who allotted 
the plot of 7.76 acres to Narasimman who sold it to the plaintiff. The contest before the High Court 
was as between the plaintiff’s heirs and the 6th defendant. The High Court held that the plaintiff’s 
vendor Narasimman obtained a good and valid title to the land in question by the partition made by 
the Deputy Collector not only against the 5th defendant but also against his mortgagee and the pur- 
chaser in execution of a decree based on that mortgage. It was not therefore a case where the ques- 
tion arose as between the mortgagee and the mortgagor in respect of the property which the latter 
subsequently got in substitution of the- property which he had mortgaged. The learned Judges 
first state that when the 5th defendant mortgaged 7.76 acres he had no specific or exclusive right 
to them and that he then possessed only an undivided interest in the whole of the lands granted to 
him and others jomtly and “ that the mortgage made by him was clearly subject to the conditions 
and liabilities which at the date of the transaction affected his undivided interest in the property 
mortgaged.” ‘They then gave a long quotation from Domat’s 6ivil Law which seems to us to have 
dealt only with the right of a mortgagee of an undivided share from a mortgagor who held an estate 
in common with another or others. Reference is then made to Byjnath v., Ramoodesn Chowdhry® 
and to Hem Chunder Ghose v. Thako Moni Debit, which is referred to as a case Very similar to the case 
before them. We are unable to regard this as a pronouncement on the question which has now 
directly arisen, notwithstanding that it can be suggested from some of the observations of the learned 
Judges that they might not have meant to make any distinction between a mortgage of an undivided 
share and mortgage of an entire item in a joint estate. ‘ 

In Muthiah Raja v. Appala Raja’, occurs the following passage to which Varadachari, J., also 
referred in his decision m Chettiar v. Manickam Chettiar® : : 

“ The authorities are clear that a mortgagee of an undivided share in common property, or of, 
one of the joint properties before partition from one of the sharers is only entitled to proceed | against 
the substituted property which falls to the share of the mortgagor at the partition, unless the partition 
has been unfair or is in fraud of the mortgagee.” 2 
Domat’s Civil Law and the decision of the Privy Council in Byjnath Lall v. Ramoodeen Chowdry®, are 
cited and it is remarked that “ the broad principle above referred to has been applied in numerous 
cases,” referring to Hem Chunder Ghose v. Thako Moni Debi*, Amolak Ram v. Chandan Singh", Shahsbz ada 
Mahomed Kazim Shah v. Hills®. It is necessary to state the facts in Muthia Raja v. Appala Raja’ in 
their chronological sequence. The first defendant and the plaintiff were the sons of one Bangaru 
Raja by his senior and junior wives respectively. For some time the father and the plaintiff were 
living together and the fret i defendant was living apart, the produce of the family lands being divided 
between them. On 27th July, 1901, the first defendant gave a mortgage over certain specific items 
of family property to the end defendant. On the goth October, 1go1 a partition was effected 
between the father and the two sons each of them taking a third share. On the 15th April, 1904 
the father gave the properties which fell to his share to the erat The plaintiff sought a declaration 
that the mortgage was not binding on the plaint lands all of which fell to his share on partition and 
also prayed for possession of those lands alleging a trespass. The District Munsiff gavè him a decree 
for only one-third share but the Subordinate Judge on appeal decreed possession of the entire property. 
The mortgagee, second defendant, filed two second appeals one as to the one third share belonging 
to the first defendant and the other as to the two thirds share belonging to the plaintiff and his athe 
Both the second appeals were dismissed. In dismissing the former the learned Judges held that 
in the absence of any allegation that the partition was otherwise than fair and equal or that it was 
in fraud of the mortgagee the plaintiff’s right must prevail. It would therefore be noticed that in this 
case too there was no need to State or define what the rights of the mortgagee (second defendant) were 
against his mortgagor, the contest being between the mortgagee and the non-mortgagor co-sharer 
to whom were allotted the mortgaged She ele Referring to this case, VWaradachari, J., observes 
in Ramanna Chettiar v. Manickam Chettiar *® t the particular distinction now arising for decisjon did 
not call for decision in that case, and we agree with him. It does not appear whether the learned 
Judge’s attention was drawn to the fact that the mortgage in that case was of specific properties and 
not of an undivided share: We have sent for the printed papers in Muthia Raja v. Appala Rajab and 
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find that the:mortgage was of certain items in their entirety and not of the undivided share of the 
mortgagor in’ them. l 
e latest pronouncement of this Court is the decision of Varadachari, J., in Ramanna Chettiar 
v. Manickam Chettiar!, In that case two out of several co-parceners in a joint Hindu family mortgaged 
S. No. 199/1 of the extent of 1 acre 82 cents without disclosing that there were other co-parceners 
inter m the property and the mortgage was not of any share in the joint family property. Ina 
lees between the co-parceners thé mortgagors were allotted only 51 cents in that survey number 
ut got for their shares other properties also, including S. No. 199/2. All these properties were 
subsequently sold away by the mortgagors. The mortgagee sought to enforce his mortgage 
not only against the 51 cents E his mortgagors in S. No. 199/1 but also by sale of 
5S. No. 199/2. A decree was given to him in respect of the 51 cents; but the suit was 
dismissed as against S. No. 199/2. In rejecting that part of the claim Varadachari,J., held that the 
principle stated in Bynath Lall v. Ramooden Chowad y2 and Muhammad Afzal Khan v. Abdul Rahman? 
would not apply when a specified item of property is mortgaged. He laid some emphasis upon. 
the fact that “ the Law of mortgages in India at present rests mainly on Statute and it is the 
policy of the Transfer of Property Act and of the Registration Act that any person dealing with 
prop must be in a position to trace the encumbrances to which it is subject at any particular time. 

e doubt whether this line of reasoning can be re ed as decisive of the point at issue. If, according. 
to the decision of the Privy Council in Bynath Lall v. Ramoodesrt Chowdry* and Muhammad Afzal Khan v. 
Abdul Rahman’, the principle of substituted security would apply even where a co-sharer mortgages 
his undivided share in one or several items, a ean of the register in respect of the items not mort- 
gaged would not reveal the existence of the mortgage ; but if these items are subsequently allotted 
to the mortgagor it cannot be denied that the mortgage would be enforceable against them. This 
however does not detract from the force of the learned Judge’s reasoning against any extension of 
the doctrine of substituted security to cases not contemplated by the decisions of the Privy Council 
The learned Judge also points out that a question may arise whether the right of a mortgagee to 
proceed against properties not included in the mortgage on the principle of substituted security, 
would not be a charge within the meaning of section 100 of the Transfer of Property Act and whether 
in that event the question is not likely to be further complicated by the existence or otherwise of notice 
to the subsequent transferee but this consideration too is not material as the question whether the 
principle of substituted security applies is logically distinct and separate from the question whether 
it can be applied against a transferee for consideration without notice. 

Reference must now be made to the decisions of the other High Courts some of which were 
relied on in Muthia Raja v. Appala Raja*, In Hemchunder Ghose <. Thako Mon: De'i’, it would appear 
from the Reporter’s statement of facts that the mortgage was ofa definite plot of land. ‘The contest 
however, was as between the mortgagee and the mortgagor’s co-sharers to whom the mortgaged 
property was subsequently allotted at a partition and not between the mortgagee and the mo ors 
or alienees from them in respect of the property got in substitution. At page 535 the learned Judges 
state that what was mortgaged was joint andi ade property, perbaps aan that it was property, 
held in certain shares by the mortgagors and their co-sharers who were the appellants. The principle 
of Byjnath Lall v. Ramoodeen Chewd1y® is said to apply in favour of the non-mortgagor co-sharers even. 
where the mortgaged property is allotted to their share at a partition under a decree of Court where 
such partition was not effected by fraud o collusion between the mortgagors and their co-sharers 
and that the partition need not necessarily be made by the revenue authorities under Regulation 
XIX of 1814 as happened in Bynath Lall v. Ramoodeen Chowdry?. The learned Judges however make 
the following observations : 

“ They (mortgagees) will of course be at liberty to bring to sale the share of the mortgagor-defend- 
ants in the portion which was Jeft undivided, as well as any property which has been allotted to the 
latter in substitution of what was mortgaged, and this is a point which the (lower) Court will also have 
to determine, if it tan do so.” 

In Shahebzada Mahomed Kazim Shah v. Hills’, the fuck ay was evidently of an undivided share 
of the mortgagor and it was held that the security was ted as the result of a partition from such 
an undivided share on to the property allotted to him under a partition decree> Amolak Ram v. 
Chandan Singh’ too was a case where there was a mortgage of an undivided share. In Umar v. Sakharam® 
there were two mortgages one of which appears to have been of a definite plot of land while the other 
was of an undivided share. The defendants traced their title to the sales in execution of those 
mortgages while the plaintiff was a non-mortgagor to whom the lands which were the subject of the 
mortgages were allotted at a partition. The learned Judges were therefore not concerned with the 

uestion which arises in the present case; but they observed relying on Byjnath Lall v. Ramoodeen: 

howdry* and Hem Chunder Ghose v. Thako Moni Debi’, that the mortgagees could proceed against 
their mortgagors.and the property which had fallen to the share of the mortgagors.. There was no 
discussion as to whether the principle of Byynath Lall v. Ramoodecn Chowd:y* would apply in respect 
of both the mortgages or in respect of only one of them ; nor is there any advertence to the fact that 
while one of the mortgages was only of a share, the other was of the entirety of one item of the 
joint property. 

Amar Singh v. Bhagwan Das? was also a case where an undivided share was moitgaged and the 
decision does no more than follow the principle. laid down in Byjnath Lall v. Ramoodeen Chowdry*. 
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In referring to Hem Chunder Ghose v. Thako Moni Debi! Varadachari, J., observes that it is not possible 
to gather from the report whether the mortgage there was of a specific property or an undivided / 
share and he assumes that Umar v. Sakharam? was a case of a mortgage of an undivided share. On 
an examination of the facts of those two cases and of those in Muthiah Rajav. Appala Raja? we find 
that the mortgages in the first and the third and one of the mortgages in the second were of specific 
items. . 

The position therefore is that in Hem Chunder Ghose v. Thako Moni Debit, Pullamma v. Pradosham® 
and Umar v. Sakha.am*, the principle laid down in Byjnath Lall v. Ramoodeen Chowdrp‘ is repeated 
perhaps without any advertence to the fact that in each of those cases a specific item and not an 
undivided share was mortgaged. In Mutha Raja v. Appala Raja®, where also specific items were 
mortgaged, the learned Judges clearly state though the point did not directly arise for determination 
that the pees of Byynath Lall v. Ramoodeen Chowdry* would apply as much to a mortgage of an 
undivided share as to a mortgage of an item of common property. 

We therefore think it is desirable that it should be authoritatively decided by a Full Bench whether 
the principle of Byjnath Lall v. Ramoodeen Chowdry* is applicable when a specific item of joint property’ 
is mortgaged by a co-sharer . The case will be posted before a Full Bench subject to the orders 
of the Hon’ble the Chief Justice. ü = 

In pursuance of the above order of reference the appeal came on for hearing 


before a Full Bench. 


P. Satyanarayana Rao for Appellants. 
K. Venkatarama Raju for Respondents. 
The Court delivered the following 


Jupements: Rajamannar, 7.—This is an appeal from the judgment and decree 
of the learned Subordinate Judge of Narasapur confirming the decree and the 
judgment of the learned District Munsiff of Bhimavaram in a suit instituted by 
the first respondent. The first and second defendants are the sons of one Swami 
by his first wife ; the third defendant is the son by his second wife. At all material 
times defendants 1 and 2 were undivided, but the third defendant was divided 
from them. By a sale deed dated 22nd November, 1929, (Ex. P-1) the first and 
second defendants sold to the plaintiff for Rs. 6,000, the lands in two survey numbers 
of the extent of 8 acres 44 cents in R.S. No. 815 and one acre 34 cents in R.S. 
No. 817/1, in the village of Srungavruksham in West Godavari district. On the date 
of sale R.S. No. 817/1 was subiect to a mortgage dated rst December, 1924 exe- 
cuted by the first defendant in favour of one Bhaskara Rao. On the same date 
as Ex. P-1, i.e., 22nd November, 1929, defendants 1 and 3 purchased R. S. No. 
683/1 in the same village which was 4 acres 8 centsin extent. It is not disputed 
that the interest which the first defendant acquired under this purchase was for 
the benefit of himself and his undivided brether, the second defendant. To 
indemnify the plaintiff against any loss that he may sustain on account of the mort- 
gage subsisting on one of the items sold to him, viz., R.S. No. 817/1, defendants 1 
and 2 gave as security a defined plot of two acres on the eastern side of R.S. No 
No. 683/1, which, as already mentioned, was of a total extent of 4 acres 8 cents. 
It has been found by both the Courts below that on the date of these transactions, 
i.e., 22nd November, 1929, there was no division by metes and bounds ef the said 
R.S. No. 683/1 between defendants 1 and 2 on the one hand and the third de- 
fendant on the other. It was sometime after January, 1930 that there was a parti- 
tion according to which the western half of the survey number fell to the share 
of defendants 1 and 2 and the eastern half to the share of the third defendant. It 
was suggested by the plaintiff that this partition was fraudulent, but his plea was 
not substantiated. 


On the 1st January, 1930, defendants 1 to 3 executed a mortgage over R.S. 
No. 683/1 in favour of one Narasaraju. In the deed of aye ek (Ex. D-2) 
it is recited that a half share in the property belonged to the first and second defend- 
ants and the other half share belonged to the third defendant. On the 4th 
November, 1930, the first and second defendants sold the western half of the survey 
“number which had fallen to their share, to the father of defendants 6 to 8 after 
obtaining a release from the mortgagee under Ex. D-2 in respect of that half. On 
the 25th July, 1934, the third defendant sold the eastern half of the survey number ~ 
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which fell to his share to deféndants 4 and 5. Defendants 1 and 2 did not discharge 
the mortgage in favour of Bhaskara Rao on R.S. No. 817/1 and in execution 
of a decree obtained by the mortgagee the plaintiff lost the property covered by 
that survey number. Thereupon he instituted the suit out of which the present 
second appeal arises, to recover the amount of loss sustained by him by a sale of 
the property given as security in his sale deed. In his plaint he referred to the 
Sela between defendants 1, 2 and 3 at which the western half of R.S, No. 683/1 
ell to the share of defendants 1 and 2. He attacked the partition as fraudulent, 
but in the alternative he alleged that assuming that the partition was valid, 

“even then the half share of two acres 4 cents on the west alleged-to have fallen to the share 
of defendants 1 and 2, is, both according to law and equity, liable as substituted security with respect 
to the plaintiff’s loss.” : 

The main contesting defendants were defendants 6 to 8, their father who was the 
dees under Ex. D-5 having died. Jnter alia they pleaded that their father 

d no notice of the hypothecation in favour of the plaintiff and that he was a 
bona fide purchaser for proper consideration and that the plaintiff was not entitled 
to proceed against their property and the plaintiff could not rely on any rulé 
of substituted security. The learned District Munsiff held that the plaintiff was 
entitled to recover a sum of Rs. 969, being the amount of loss sustained by him 
with subsequent interest by the sale of the western half share in R.S. No. 683/1 
in the hands of defendants 6 to 8 and granted a decree accordingly. ‘This decree 
as already mentioned was confirmed on appeal by the learned Subordinate Judge. 
Hence this second appeal by defendants 6 to 8. 


On the findings of the lower Court which must be accepted as final in second 
appeal, the position is as follows: 

On the date of the sale deed in favour of the plaintiff which contained a cove- 
nant of indemnity and created the hypothecation in his favour, defendants 1 and 
2 were not entitled to any specific plot of 2 acres'in R.S. No. 683/1 on its eastern 
side. They were entitled at the time only to an undivided half share in that survey 
number. At the partition the eastern half fell to the share of the third defendant 
from whom defendants 4 and 2 derive title. Undoubtedly this land, viz., the 
eastern half now in the hands of defendants 4 and 5 cannot be liable to any charge 
in favour of the plaintiff or the burden of the indemnity in his favour. The ruling 
of the Judicial Committee, Mohamed Afzal Khan v. Abdul Rahman}, is conclusive 
on the point. The entire controversy therefore in the lower Courts was as to 
whether the western half which fell to the share of defendants 1 and 2 at the parti- 
tion and which was conveyed subsequently to defendants 6 to 8 was liable, though 
it was not the subject of the security given under the sale deeed Ex, P-1. 


This second appeal originally came for hearing before Happell, J., who thought 
that the question arising in the case should be considered by a Division Bench. 
The appeal then was heard by Wadsworth and Govindarajachari, JJ., who thought 
it desirable that the case should be posted before a Full Bench. 


The question which calls for decision in this appeal may be shortly stated thus : 


When one of several so-sharers purports to mortgage a specific item of property 
to which they are jointly entitled and after the execution of the mortgage there 
is a partition among the co-sharers at which the item mortgaged is no‘ allotted 
to the mortgagor-co-sharer, but other items are allotted to him, what are the rights 
of the mortgagee? This question must be considered from two aspects, viz., (i) 
what are the rights of the mortgagee against his mortgagor ? (12) what are his rights 
against an alienee of the items allotted to his mortgagor at, the partition ? 


It has now been well established that when one of two or more co-sharers 
mortgages his undivided share in the properties held jointly by them, the mort- 
pgagee takes the security subject to the right of the other co-sharers to enforce a 
partition and if the mortgage is followed by a partition and the mortgaged properties 
are allotted to the other co-sharers they take those properties in the absence of 
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fraud, free from the mortgage and the mortgagee can proceed only against the 
properties allotted to the mortgagor in substitution of his undivided share. This 
rule is sometimes described as the rule of substituted security and so far as Courts 
in India are concerned it is traced to the decision of the Judicial Committee in 
Byjnath v. Ramoodeen Chowdry". 


This tule has also been applied without hesitation to a case where the co~ 
sharer mortgages his undivided share in some only of the properties held by him 
jointly with the other co-sharers, though no doubt it was realised that there might 
be difficulty in determining which of the lands allotted to the mortgagor at the 
partition should be taken to represent the mortgaged properties where the mort- 
gage does not cover the entire undivided share of the mortgagor but only comprises 
some of such properties. Asutosh Mukerjee, J., worked out in Hakimlal v. Ramlal,* 
a formula for such instances, viz., the substituted security must be a fraction of 
the share allotted to the mortgagor bearing the same proportion to the share as 
the mortgaged property would bear to the entire joint, property. There have 
been several decisions extending the doctrine of substituted security to such cases, 
i.e., where the mortgage is only of an undivided share in some of the joint properties 
and the pronouncement of the Judicial Committee in Mohamed Afzhal Khan v. Abdul 
Rahman®, covers them. It may be mentioned that the leading case of Bynath Lall?, 
was itself a case where the mortgage comprised the unvdivided share of the mort“ 

gor ohly in two villages though he was jointly entitled to other properties also. 
ft was not seriously contended before us that the doctrine of substituted security 
should not be extended to such cases. 


It was strongly urged by Mr. P. Satyanarayana Rao, learned advocate for 
the appellants that this doctrine cannot be extended to a case where a co-sharer 
purports to mortgage a specific item Out of joint property. He relied in support 
of his contention on the judgment of Varadachariar, J., in Ramanna Chettiar v. 
Manickam Cheitiar*, in which the learned Judge said : 

“ Where no reference at all is made to the fact of the mortgagor being the owner of a share and 
the property is mortgaged as if he was the absolute owner thereof, it seems to me there is even less 
justification for the application of the doctrine of substituted security and there are obvious difficulties 
as pointed out by me in extending this doctrine very far.” ` 


He also relied on certain observations in the order of reference indicating that 
the learned Judges who made the reference were inclined to accept the view of 
Varadachariar, J. The learned advocate for the appellants has not been able 
to place before us any other decision taking the same view. On the other hand 
there are decisions which appear to justify an extension of the doctrine even to 
cases where the co-sharer mortgages one item of the joint property and not merely 
an undivided share of the item or an undivided share of the entire joint property. 
In Pullamma v. Pradosham, the mortgage was of a specific extent of 7 acres 76 cents 
out of the joint property belonging to the mortgagor and other co-sharers. 
According to a partition made subsequently as a result of arbitration the lands in 
question, viz., 7.76 acres were allotted to a sharer other than the mortgagor and 
he sold them to the plaintiff. It was held that the plaintiff was entitled to a decla- 
ration that the lands purchased by him were not affected by the mortgage and 
proceedings taken.on the foot of mortgage. The learned Judges in discussing the 
law say as follows: i 


“ At the time the fifth defendant speek cin a by acres in question he had no specific or exclusive 
right to them. He then possessed but an undivided interest in the whole of the lands granted to him 
and others jointly including those in dispute and the mortgage made by him was clearly subject to 
the conditions and liabilities which at the date of the transaction affected his undivided interest in 
the property mortgaged.” 
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In the view of the learned Judges the rule of substituted security enunciated in 
Domat’s Civil Law and by the Privy Council in Byjnath Lall’ s! case applied to the 
facts. It must, however, be said that the contest in that case was between the 
mortgagee and a purchaser from the co-sharer other than the mortgagor. The 
question now in issue did not directly arise. 


The same may be said of Muthia Raja v. Appalaraja*. But the statement of 
the law by the learned Judges taken in conjunction with the facts in that case 
appears to me to indicate that the doctrine of substituted security was applicable 
to the case in their opinion. As pointed out in the order of reference the mort- 
gage in that case was over certain specific items of family property executed by 
the first defendant, one of the co-sharers. At à subsequent partition these items 
fell to the share of another co-sharer. It was held that the mortgage was not 
binding on such items. This is what the learned Judges say : 


“ The mortgage by the first defendant was before the ition. At the partition the whole 
of the suit properties fell to the plaintiff's share. It is not alleged that the partition was otherwise 
than fair and equal. It was not in fraud of the mortgagee. ‘The authorities are clear that a mort- 

ee of an undivided share in common property, or of one of the joint properties before partition 
om one of the sharers is only entitled to proceed against the substituted property which falls to the 
share of the mortgagor at the partition, unless the partition has been unfair or is in fraud of the mort- 
gagee. The principle is well explained in Domat’s Civil Law, section 1671. In Byjnath Lall v. Ramoodeen 
Chowdry1, the Privy Council has adopted the same principle ase . But the broad 
principle above referred to has been applied in numerous cases.” . 


Varadachariar, J., thought that this statement did not justify him in extending 
the doctrine of substituted security to the case of a mortgage of an item of joint 
property, because the point did not arise for decision in that case and the learned 
Judges merely purported to restate the effect of tHe authorities. With great respect 
to ee learned Judge, I do not think so. Having regard to the facts of the case, 
viz., that it was concerned with a mortgage of one of the joint properties and not 
an undivided share in any property, the learned Judges deliberately added the 
words “ or of one of the joint properties.” These or similar words do not occur 
in Domat’s Civil Law or Byjnath Lall’s caset. ‘The addition of these words clearly 
implies that in the opinion of the learned Judges, the doctrine enunciated in Byjnath 
Lalľs case! would apply to the facts before them. ‘Though it is true that what 
was directly decided in that case was that the mortgagee was not entitled to proceed 
against the properties mortgaged which had been allottéd to. a co-sharer other 
than the mortgagor, nevertheless the decision is really based on the rule that the 
mortgagee is entitled to proceed only against the substituted property which falls 
to the share of the mortgagor at the partition. The other part of the rule, vi., 
that he was not entitled to proceed against the property originally mortgaged 
was only a corollary to the first part of the rule above stated. 


Mention is made with approval both in Pullamma v. Pradosham® and Muthia 
Raja v. Appalaraja* of the ruling of the Calcutta High Court in Hem. Chunder Ghose 
v. Thako Moni Debit and the significance of the approval of this decision would 
become apparent when we examine the facts of that case. One Ramgovind exe- 
cuted a mortgage in favour of the plaintiff of a certain plot of land within specified 
boundaries. It was found that the land was the joint property of the mortgagor 
and other co-sharers. Subsequent to the execution ok the mortgage there was 
a partition under a decree of Court by which the mortgaged property with the 
exception of a small portion which was kept joint was allotted to the sharers other 
than the mortgagor. The mortgagee brought a suit to recover the principal and 
interest due on the mortgage. ‘The defendants included not only the representatives 
of the mortgagor, the original mortgagor having died, but also the co-sharers to 
whom the major portion of the mortgaged land had been allotted at the partition. 
The partition was not challenged on the ground of fraud.. The lower Courts held 
that the mortgagee was not affected by the partition and that the mortgaged 
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property with the exception of the non-mortgagor’s shares should be sold in satisfac- 
tion of the mortgage just as if no partition had been made. The co-sharers appealed 
to the High Court. The learned Judges, Macpherson and Beverley, JJ., dealt 
with the facts thus : 


“ What was mortgaged was joint undivided property in which the appellants had a 3 anna odd- 
gunda share ; their co-sharers, the mortgagors, could undoubtedly pledge their own undivided shares— 
at least it is no part of the appellants’ case that they could not do so, but they could not by such 
mortgage affect the interest of the other co-sharers. The merase was subject to the night of 
those sharers to enforce a partition ..... In the absence, therefore; of any fraud, in effecting 
the partition, plaintiff has no right to proceed against that portion of the undivided mortgaged oi 
perty which on partition was allo to the appellants, but he can proceed against that portion of the 
undrvided property which was allotted to the nfortgagor defendants in substitution of their undivided 
share in the portion mortgaged. We must set aside the decrees of the lower Courts directing the 
sale of the mortgaged property, with the exception of the g anna odd-gunda share belonging to the 
appellants, and remand the case in order that it may be determined exactly what portion of the 
mortgaged property was on partition allotted to the appellants. Against that portion the plaintiffs 
can have no charge. They will of course be at liberty to bring to sale the share of the pel ar A 
defendants in the portion which, was left undivided, as well as any property which has been allotted 
to the latter in substitution of what was mortgaged, and thisis a point which the Court will also 
bave to determine, if it can do so.” 


This decision is clearly an authority for the position that even when a co-sharer 
mort a definite plot out of the joint property and there is a subsequent partition 
in which that plot is not allotted to the mortgagor, but other property is, the mort- 
gagee has a right to proceed against the property allotted to his mortgagor. I do 
not agree with the remark of Varadachariar, J., in Ramanna Chettiar v. Mantckam 
Chettiar) that it is not possible to gather from the report whether the mortgage in 
that case was of a specific property or an undivided share. It is clear from the 
report that the mortgaged property was of an extent of 2 bighas of ryoti land within 
specified boundaries. - 


. This view has been uniformly taken by other Courts. It is sufficient 
to mention the decisions in Liladhar Uttamchand v. Shivaji Ganesh,? Mohan Lal v. 
Wadhawa Singh? and Ganga Prasad Rao v. Dulari Saran Singh*. 1 do not see anything 
to prevent the equitable rule enunciated by the Judicial Committee in Byjnath Lall 
v. Ramoodeen Chowdhry® from being applied to the case of a mortgage of a specific 
item of joint property by one co-sharer. 


Varadachariar, J., was apparently inclined not to extend the rule to such 
cases because of the 


“ hardships of unlimited extension of the rule when we come to deal with the rights of the bona 
fide ahenees of the properties allotted at the partition to the mortgagor.” 


He adverted to the fact that such a transferee cannot ordinarily discover that the 
property he is purchasing is subject to any encumbrance by a search of the regis- 
tration records. But with great respect I am unable to see how these considerations 
can apply to the mortgagor himself or his legal representatives. On the other 
hand it appears to be inequitable that it should be open to the mortgagor to hold 
the substituted lands free of the burden of the mortgage which he had purported 
to create on a part of the joint property, though he might not legally have been 
competent to alienate that part. In my opinion the consideration of the hardship 
to a bona fide purchaser is not relevant in determining the rights inter se between 
the mortgagee and the mortgagor. With great respect, I do not think it would 
be correct to say that, when a co-sharer purports to alienate a specific item of-joint 
property, he is dealing with property to which he had no title at the time. He 
certainly had some title, viz., the interest of an undivided co-sharer. ‘Fhe learned 
Judge reférs to the analogy of an alienation by a member of a joint family of an 
item of joint family property, but we find that the law applicable to such cases is 


also the same. In Mayne’s Hindu Law (tenth edition, page 498), the law is stated 
as follows : 
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“A coparcener may alienate either his undivided share in the whole of the family property 
or his undivided share in certain specific family property, or the whole of a spscific item of ths family 
property. In all these cases, the alienee docs not acquire an interest in the property so as to become 
a tenant-in-common with the members of the family entitled to possession, but only an equity to stand 
in his vendor’s shoes and to work out his right by means of a partition ..... In dividing the 
family properties the Court will no doubt set apart for the alienating coparcensr’s share ths property 
alienated iF that can be done without any injustice to ths other coparceners, and such property if ıt is 
so set apart, may be given to the transferee of the interest of such coparcentr ..... If such 
property is not so set apart, then the alienee would bs entitled to recover that proosrty which was 
allotted to his vendor for his share, ın substitution for the property that was alienated in his favour.’’ 
It is now necessary to discuss the rights of the mortgagee of a specific item of joint 
property from a co-sharer against the alienee of the property allotted to the mort- 
gagor towards his share. For a proper detérmination of this part it is necessary 
to ascertain the nature of the right of the mortgagee. Obviously it is not a right 
pes by any statute such as the right declared in section 73 of the Transfer of 

roperty Act under which the mortgagee is entitled to claim payment of the mort- 
gage money out of the sale proceeds where the mortgaged property is sold owing 
to failure to pay arrears of revenue or other public charges or the mortgaged property 
is acquired under the Land Acquisition Act. It is also clear that the right which 
the mortgagee obtains to realise the amount due to him from and out of the properties 
allotted to his mortgagor at a partition is not in the nature of a mortgage. Accord- 
ing to the definition in section 58 of the Transfer of Property Act, a mortgage must 
be a transfer of an interest in specific tmmoveable property. The mortgagee’s 
right certainly cannot satisfy this definition. At the same time I do not think the 
mortgagee’s right is merely a personal right or personal equity (see Ramasami Iyer v. 
Bhagavatht Muthu Pillait). In my opinion it would be a right to a security though 
it may not amount to a mortgage and would come within the definition of a “charge” 
in section 100 of the Transfer of Property Act, nz., where the immoveable property 
of one person is by act of parties or by operation of law made security for payment 
of money to another and the transaction does not amount to a mortgage, the 
latter person is said to have a charge on the property The charge which a co- 
sharer who pays the arrears of rent acquires on the other co-sharers’ portions of 
the joint holding, the charge which arises in favour of a person entitled to contri- 
bution under section 82 of the Transfer of Property Act, the vendor’s charge for 
unpaid purchase money and the vendee’s charge over the prepaid purchase money 
are instances of charges based on rules of law and equity. This view is in accordance 
with the pronouncement of the Judicial Committee in Byjnath Lall v. Ramoodeen 
Chowdhry*. ‘The Right Honourable Sir Montague E. Smith delivering the judgment 
of the Judicial Committee said : 


“Let it be assumed that such a partition has been fairly and conclusively made with the assent 
of the mortgagee. In that case, can it be doubted that the mortgagee of the undivided share of one 
co-sharer ...... who has no privity of contract with the other co-sharers would have no recourse 
against’ the lands allotted to such co-sharers ; but must pursue his remedy against the lands allotted 
to his mortgagor, and as against him would have a charge on the whole of such lands.” 


It would then follow that a bona fide transferee for value without notice would 
be protected against such a charge. The second part of section 100. which was 
inserted by the Transfer of Property Amendment Act of 1929 only declared what 
was always considered to be the law. It says: ; 


“ Save as otherwise expressly provided by any law for the time being in force, no charge 
shall be enforced against any property in the hands of a person to whom such property has been 
transferred for consideration and without notice of the charge.” 


On this point it is not necessary to refer to any decision other than the leading case. 
of Byjnath Lall?. In that case certain portions of the property allotted at the partition 
was in the possession of persons who had purchased them at Court sales. It was 
argued before the Privy Council that the purchases by these respondents were made 
bona fide in open market and therefore their lands could not be proceeded against 
by the mortgagee. Dealing with this part of the case their Lordships say as follows : 
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“The only remaining question is, whether the respondents, other than the representatives of 

the mortgagor are in a better position than he would have been. They were all mere purchasers 
at execution sales of his right, title and interest ......., and could acquire no higher rights than 
he possessed at the date of the purchase. In respect of such purchases, the question whether they 
were made with notice of the appellant’s title is not very material ; but if it were, there is no doubt 
that they were made with such notice.” 
This passage to my mind clearly indicates that the charge which the mortgagee 
acquires cannot be enforced against transferees without notice other than of course 
purchasers at Court auction who cannot claim the benefit of the doctrine of purchase 
for value without notice. The same result is reached if the right of the mortgagee 
is considered to be an equitable right. The Courts of equity have always guarded 
against a merely equitable right being enforced against a bona fide purchaser for 
value without notice ofsuch right. JI agree with the observations of Varadachariar, J. 
in Ramanna Chettiar v. Manickam Chettiar) on this point and in my opinion the actual 
decision of the learned Judge in that case can be justified by the concurrent findings 
of the lower Courts which he accepted that the alienees were bona fide purchasers 
without notice, though as I have already said I do not agree with him in his view 
that the doctrine of substituted security can never apply to the case of a mortgage 
by a co-sharer of a specific item of joint property. 


In the present case I am clearly of opinion that the father of the appellants 
must be deemed not to have had notice of the charge in favour of the plaintiff. 
The learned Subordinate Judge says that if an enquiry had been made he would 
have become aware of all the circumstances. I fail to see how any reasonable 
enquiry and examination of the registration records could have revealed to the 
purchaser any charge over .the western half of the survey number which he was. 
purchasing. This half fell to the share of his vendor at the partition and besides 
the mortgage under Ex. D-2 in respect of which there was a release, the only other 
encumbrance which would have been apparent is the existence of the security on 
two acres on the eastern side, which he was not purchasing. It is not suggested 

that the purchaser personally knew of all the transactions. In my opinion the 
“ appellants would be entitled to the benefit of the protection in favour of a transferee 
without notice and the property in their hands cannot be proceeded against for the 
realisation of the amount due to the plaintiff. It-may be that the plaintiff is entitled 

to relief against the mortgagors, but that aspect was not’ pressed before us. 
i In the result the second appeal is allowed and the judgments and decrees of 
the lower Courts set aside in so far as they are against the appellants. The plaintiff 
will pay the costs of defendants 6 to 8 in all the Courts. 


The Chief Fustice—I agree. 
Florunll, F.—I too agree. 


KS. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :— MR. Justice CHANDRASEKHARA ATYAR. 


Abbakka Shedthi and another .. Appellants* 
0. 
Palli Vittal Hegda and others .. Respondents. 
Hindu Law—Alipasanth roint family—D ainst ; d to famil Bindin 
nature of — Juni ee if a ki sae ie on ie ad of ne lone of the ae ee 


ex parte if alters the position—Limttation Act (IX of 1908), Articles 95 and 120—Applicability to such suits. 


The principle that decree passed against the manager of a joint family cannot be set aside on the 
ground of n ence or gross negligence when it relates to family property, as it could be set aside 
in the case of a suit brought on behalf of a minor in respect of his separate property applies to the 
case of the manager of an Aliyasanthana family. Where negligence is the complaint, there is no. 
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distinction between a case where the manager remains ex parte and a case where the manager appears 
but does not put forward a good available defence. Where the manager is ex parte, notwithstanding 
it, the decree would still be one against the family ; and if what is alleged is only negligence or, gross 
negligence, the decree is unassailable by the junior members of the family, whatever form the negli- 
gence might have taken so long as ıt does not amount to fraud or collusion. 


Where relief is sought on the ground of negligence, Article 95 of the Limitation Act has no 
application. To cases of gross negligence Article 120 will apply, as there is no other article applicable. 


Appeal against the decree of the Court of the District Judge of South Kanara l 
in A. S. No. 262 of 1944, preferred against the decree of the Court of the District 
Munsiff of Karkal in O. S. No. 78 of 1943. 


K. Y. Adiga and K. P. Adiga for Appellants. 
K. Srinivasa Rao for Respondents. 
The Court delivered the following 


Jupoment.—Some of the senior members of an Aliyasanthana family mort- 
paged some properties of the family to the sixth defendant, but took them on lease 
from him for one year at a certain rent. The sixth defendant sued them in O.S. 
No. 580 of 1937 for six years’ arrears of rent. They remained ex parte and there 
was a decree passed against them on 6th December, 1937. Some of the junior 
members of the family have now filed the present suit on 7th March, 1943, for a 
declaration that the said decree is not binding against them so far as it relates to 
the rent for three years before the suit was filed. The District Munsiff held that 
as the lease was only for one year and the lessees were in the position of tenants 
holding over after the expiry of the period, rent could be only on this basis and 
not on the basis of any provision contained in a registered lease deed and that 
therefore the sixth defendant was entitled to get a decree only for three years’ 
rent and not for six years’ rent as he did get. The defendants in that suit were 
hence guilty of gross negligence. On this basis, the plaintiffs obtained a decree. 
But, on appeal, the learned District Judge while holding that the claim in O. S. 
No. 580 of 1937 for more than three years’ rent was untenable, dismissed their 
suit on the ground that it was barred by limitation as it was brought more than 
three years from the date of the decree, the plaintiffs having failed to prove their 
allegation in the plaint that they came to know of the .decree only a few months 
before they filed the suits. He applied Article'95 of the Indian Limitation Act. 


Mr. K. Y. Adiga, the learned Advocate for the appellants, contends that Article 
95 is inapplicable and he is right. Though there is a vague allegation in paragraph 
5 of the plaint that the decree obtained by the sixth defendant against the 
plaintiff’s family is fraudulent, the real ground for attacking the decree is found in 
paragraph 3, where it is stated : l j 

“ They failed to put forward contentions on behalf of their family and were grossly negligent 
in not peor forward the plea of limitation in respect of the arrears of rent for the first three years 
claimed in that suit. 
Gross negligence on the part of those who were sued in the previous suit is the real 
ground alleged for the relief sought ; and if this be so, it is clear that Article 95 
has no oan because it deals only with a case where a decree has to be set 
aside on the ground of fraud or where other relief is sought on the basis of fraud. ` 
To cases of gross-negligence Article 120 will apply, as there is no article applicable. 


This, however, does not mean that the appellants succeed ; they have to jump 
over another stile. A decree passed against the manager of a joint family cannot 
be set aside on the ground of negligence or gross negligence when it relates to family 
property, as it could be set aside in the case of a suit brought on behalf of a minor 
in respect of his separate property. This has been laid down in Krishnamurthi ~v. 
“ Chidambaram Chettiar! and the principle has naturally been extended to the case 
of a manager of an Aliyasanthana family. Mr. K. Y. Adiga urged that where 
the persons sued chose to remain ex parte altogether, there was no scope for the 
application of any theory of any representation of the family and the consequent 
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binding character of the decree against the other members of the family. ‘There 
is, however, no warrant for any such distinction between a case where the manager 
remains ex parte and a case where the manager appears but does not put forward 
a good available defence. Negligence may consist as much in not defending the 
‘suit altogether as in not putting forward such a defence. Where the suit is against 
a pen as a manager, the plaintiff intends that he should represent the family, and 
if he does not choose to appear at all, he does not cease to be arepresentative. The 
doctrine of representation does not really depend on what he does or omits to do : 
it is really dependent on what the plaintiff intended and what was the capacity 
in which the defendant was sued. Notwithstanding the non-appearance of the 
manager, the decree would still be one against the family ; and if what is alleged 
is only negligence or gross negligence, the decree is unassailable by the junior mem- 
bers of the family, whatever form the negligence might have taken so long as it 
does not amount to fraud or collusion. It is true that the learned District Judge 
has not dealt with this question of gross negligence ; but it is really unnecessary 
that there should be a remand of the appeal or that a finding should be called for, 
as there was no real evidence of any kind in the case and as the first Court found. 
oss negligence in favour of fhe appellant. Moreover the appellant himself wanted 

case to be.dealt with on this basis so that he can steer clear out of Article 95 
and bring himself within Article 120. , 

The second appeal is dismissed with costs. No leave. a: Te 


V.S. -—— Appeal dismissed - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice YAHYA ALI, f 
Varadaraja Chettiar , .. Petitioner* 
v 


Swami Maistry and others .. Respondents. 


Indian Penal Code (XLV of 1860), section 447—Charge of carrying away usufruct of tamarind tree 
belonging to complatnant—Declaration of title to the tree by the Cuil Court—Duty of Criminal Court to have 
regard to. ~ 


A Criminal Court is not entitled to disregard the decree of a Civil Court declaring rights to the 
identical property in dispute in a case before it, 


Where a person is charged with having carried away the usufruct of a tamarind tree in the 
ion and enjoyment of the complainant and there is a decree of a Civil Court declaring the right 
and title of the complainant to the said tamarind tree, the Magistrate is not entitled to disregard the 
decree and acquit the accused. i 
Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of the 
Stationary Sub-Magistrate of Chingleput in C.C. No. 813 of 1946, dated 21st June, 
1946. 
M. K. Harthara Atyar for Petitioner. 


A. Dorairaj for Respondents. | 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 


OrDER.— This is a revision against the acquittal of the accused. They were 
acquitted of an offence under section 447 of the Indian Penal Code with which they 
were charged for having carried away the usufruct of a tamarind tree which was in 
“the possession and enjoyment of Varadaraja Chetty who was examined as P.W. I 
in the case. ‘They were also acquitted of the offence under section 426 of the 
Indian Penal Code for carrying away the stones of the compound wall. Varada- 
‘raja Chetty filed O.S. No. 174 of 1943 in the District Munsiff’s Court, Chingleput, 
EA ee ee 


* Cr. R. C. No. 987 of 1946. f roth April, 1947. 
(Cr. R. P. No. of 1946). 
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for a declaration of his title to the tamarind tree in question. The suit was 
‘dismissed by the District, Munsiff but on appeal the District Judge set aside the 
District Munsiff’s decree and allowed the appeal with the result that the right 
and title of Varadaraja Chetty to the tamarind tree was established. In acquit- 
ting the accused the Magistrate has completely disregarded the decree of the Dis- 
trict Judge in A.S. No. 59 of 1944 declaring Varadaraja Chetty’s right to the tree. 
He has relied however on certain correspondence that went on between the first 
accused and the revenue authorities after the appellate decree of the Civil Court. 
A Criminal Court is not entitled to disregard the decree of a Civil Court declar- 
ing rights th the identical property in dispute in the criminal case. There is also 
a complaint that the stones of a compound wall had been carried away. The evi- 
dence is fairly satisfactory with regard to that. The acquittal of the accused under 
section 447 of the Indian Penal Code by the Sub-Magistrate is set aside while the 
acquittal under section. 426 of the Indian Penal Code is not disturbed. The case 
will be sent back to the District Magistrate, Chingleput, to be sent to a competent 
Magistrate for retrial and disposal according to law, with regard to the offence 
cunder section 447 of the Indian Penal Code relating to the carrying away of the 

“usufruct of the tamarind tree. ` , 
» VS. ee — Petition allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
` PRESENT :—MR. JUSTICE CLARK. 3 
P.R. Krishnaswami f .. Applicant* 
In the matter of The Indian Companies Act (VII of 191 3) and in the matter of 
The Great Peninsular Insurance Company, Ltd. (In liquidation). Ree 

Companies Act (VII of 1913), sections 158 and 160 and Cwil Procedure Code (V of 1908), sections 2 (11) 
and 50—Contributory—lt ho are all his legal hars and representatives. 

The expression, “ heir and legal representative” is not necessarily confined to an heir or legal 
representative of the person primarily interested. A person may be said to represent the estate of 
a deceased person whether he is that person’s legal representative or the legal representative of his 

f 


legal representative. By reason of S. 160 (1) of the Companies Act, on the death of a member who 
is a contnbutory according to section I 58, his legal heir and repreSentative would become himself 


a contributory. ~ By virtue of the same provision his legal representatives and heirs will themselves. 
become contributories on his death and as such cannot object to being brought on the list of contri- 
butories. 

An application for the removal of the applicant’s name from the list of 
contributories of a company in liquidation. 

V. C. Gopalrainam for Applicant. 

Official Receiver (V. Tyagaraja Atyar) in person. 

The Court made the following 

Orper.—The late Sri P. Rajagopalachari held ten shares in this Company 
in respect of which there was Rs. 300 due as uncalled capital. He died early in 
1940 and admittedly his father P. Ramatujachari was his sole heir and legal 
representative. The latter died in December, 1940 and admittedly his heirs and 
legal representatives were the present applicant, and his brothers, Parthasarathy 
and Seshadri. The Official “Liquidator had notified the applicant that his name 
has been placed on the list of contributories in respect of these shares standing 
on the register of the comipnay in the name of the late P. Rajagopalachari. The 
present application is for the removal of his name from the List. 

Mr. Gopalratnam who appears for the applicant submits that his client’s 
name cannot properly be included in the list as he is not an heir or legal represen- 
tative of Mr. Rajagopalachari. He relies on section 160 of the Companies Act 
and also on section 50 and section 2 (11) of the Code of Civil Procedure. His 
argument, as 1 understand it, is that the expression “ heir and legal representative ” 
* Application No. 632 of 1947. l i March, 2 

(O. P. No. 176 of a SIRE -Marca 19E 


ir] : l KRISHNASWAMI, In re. 18: 


must necessarily be confined to an heir or legal representative of the person pri- 
marily interested. I am unable to accept this contention either generally or in 
a case like the present concerning the liability of a contributory. The Offcial 
Liquidator who appears in person urges that nò such limited meaning can pro- 
perly be given to either of these expressions. With regard to the meaning to be 
given to the word “heir”, he refers to the following definition in Wharton's Law 
Lexicon, page 407: 

“A person who succeeds by descent to an estate of inheritance, it is nomen collectioum and extends 
to all heirs ; and under heirs the heirs of heirs are comprehended in infinitum.” 


' He urges also that there is nothing in the definition òf “ legal representative °? 
in the Civil Procedure Code which would give that expression a more 
limited meaning. A person may be said to represent the estate of a deceased 
person whether he is that person’s legal representative or the legal representative 
of his legal representative. He refers also to Jafri Begam v. Saira Bibit, where it 
was held in an execution case that the decree-holder was entitled to execute his / 
decree against the legal representative of the legal representative to the extent 
of any assets of the original judgment-debtor which might have come into his posses- 
sion. No doubt in that case Banerji, J., expressly reserved the question as to whether 
this rule would be of general application ; but the decision nonetheless shows that 
the wide interpretation of the term “ legal representative” has been recognised 
in at least one case. I have no doubt that the expression “heirs and legal repre- 
sentatives ” must in the present case be given the wider meaning and I am fortified 
in that view by the consideration of the provisions of the Companies Act. Sec. 
tion 158 of the Act defines ““ contributory” as meaning “ every person:liable to 
contribute to the assets of a com any ea a ” and section 160 (1) provides 
that the legal representatives and heirs of a deceased contributory are themselves 
contributories. A member of the company is clearly a contributory and by reason 
of section 160 (1), on his death, his legal heirs and representatives would become 
themselves contributories. By virtue of the same provision his legal representatives 
and heirs will themselves becéme contributories on his death. In view of these 
piovisions I am satisfied that on the death of Sri P. Rajagopalachari his father became 
a contributory of the company, and on the death of the latter, the applicant and 
his brothers became contributories. 


One other point was referred to in the course of the argument. Mr. Gopal- 
ratnam points out that section 160. makes the heirs of legal representatives contri- 
butories, not any one of them. That ‘being so, he urges that his client, who is 
admittedly only one of a number of legal representatives and heirs, cannot properly 
be placed on the list of contributories. It seems to me that this is a point which 
may more properly arise when proceedings are taken to enforce the liability. 
At present all I am concerned with is whether or not the applicant is a person whose 
name is properly brought on the list of contributories. 1 think that he is and I 
cannot regard that view as open to variation by the possibility that others may be 
equally liable along with him. The Official Liquidator has referred me to the 
decision in Sorabji Famseijt v. Ishwardas Jagjuvandas*, as authority for the proposi- 
tion that he is not required to include all the heirs and legal representatives in the 
list. With great respect I am inclined to agree with that decision ; but, as already 
observed, I do not think that the point arises at the present stage and it may be 
that it will never arise in view of the small amount of this liability and the admitted 
fact that the family concerned are comfortably circumstanced. 


The application is accordingly dismissed. 
VS. —— Application dismissed. 


I. (1900) I.L.R. 22 All. 367. 2. (1895) I.L.R. 20 Bom. 654. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
te PRESENT :—MR. JUSTICE GOVINDARAJACHARI. 


Sri Sri Satyabhigna Theerthaswamy Varu of Uttaradi Mutt 
by Alur Markapuram Srimivasacharyulu .. Petitioner*® 
D. : 
Mundru Narasayya and others .. Respondents. 
Court-Feas Act (VII of 1870), section 7 (iv) (d) and (v)—Suit for injunction restraining the defendants 
from felling certain trees—Valuatton of relief. j 
According to the definition of ‘ Immoveable property’ in the General Clauses Act, as things attached 
to the earth, trees must be regarded as immoveable property within the meaning of that definition. 
Hence, the plaintiff in a suit for an injunction restraining the defendants from felling certain trees 
and shrubs in certain lands has to value his relief by way of injunction at not less than half the 
-value of the trees calculated in the manner provided by section 7 (v) of the Court-Fees Act, namely, 
that of taking the market value of the property, the trees. . 
Petition under section 115 of Act V of 1908, praying that the High Court | 
will be pleased to revise the order and judgment of the Court of the District Judge, 
Guntur, in S.R. No. 2206 of 1946 (unregistered appeal). and dated 8th November, 


1946. s “ 
B. V. Ramanarasu for Petitioner. : 


. The Government Pleader (K. Kuttikrishna Menon) and G. Venkatarama Sastri 
for Respondents. ' 


The Court delivered the following 


upGMENT.—This Civil -Revision Petition involves a question of court-fee. 
The plaintiff asked for an injunction restraining the defendants from felling cer- 
tain trees and shrubs in certain lands. He valued the injunction at Rs. 100 under 
section 7 (iv) (d) of the Court-Fees Act and paid a court-fee of Rs. 11-3-0. The 
suit was dismissed and the plaintiff filed an appeal in the District Court, Guntur. 
He valued the appeal similarly and on objection being taken by the court-fee 
examiner, the learned District Judge directed the plaintiff to value the suit as one 
for declaration and consequential relief by way of injunction in respect of the land 
in which the trees stood. This order is objected to by the plaintiff in this Civil 
Revision Petition. 


It seems to me that the point involved is very simple. The relevant provision 
under the notification of the High Court in R.O.C. No. g1}/40-B 1, dated 7th 
August 1943, is paragraph (2) of the Appendix which is as follows : 

“In suits for injunction where relief is sought with reference to any immoveable property on 
the ground that the defendant denies the title of the plaintiff to the property and disturbs or threatens 
to disturb the plaintiff’s possession thereof, the value of the subject-matter of the suit shall not be 
less than half the value of the property calculated in the manner provided in section 7, paragraph 5 
of the Court-Fees Act, 1870.” 4 
In this suit the relief by way of injunction is sought with reference to the trees. 
No relief is sought in respect of the lands in which the trees are standing. Under 
section 3 (14) of the Madras General Clauses Act (I of 1891) however, 

‘© e Immoveable property” shall include land, benefits to arise out of land, and things attached 
to the earth, or permanently fastened to anything attached to the earth.” 


The definition of immoveable property in section 3 (25) of the General Clauses 
Act (X of 1897) is in identical terms. As things attached to the earth, trees must 
therefore be regarded as immoveable property within the definition. That would 
only mean that the plaintiff has got to value his relief by way of injunction at not 
less than half the value of the trees calculated in the manner provided in section 7, 
paragraph 5 of the Court-Fees Act. By its strict language section 7, para- 
graph 5 may seem to be not strictly applicable because it refers 'to lands, houses 
and gardens. But since the notification provides that the value of the property 
i OOOO EE EE Eee eee 


* C. R. P. No. 1349 of 1946. 25th April, 1947. 
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should be calculated in the manner provided in section 7, paragraph 5 of the Gourt- 
Fees Act it is permissible to adopt the method for which inter alia there is provision 
in section 7, paragraph 5, namely, that of taking the market value of the property. 
The plaintiff has therefore to pay court-fee on the plaint and on the memorandum 
of appeal in the lower appellate Court on half the market value of the trees in respect 
of which he is seeking an injunction. He will pay such further court-fee as he 
ay have to pay on that basis before the appeal is heard by the lower appellate 
urt. 


The civil revision petition is allowed to the extent indicated above. The 
lower appellate Court will give the plaintiff suitable time after the market value 
of the trees is ascertained. No order as to costs. 


V.S. —— Petition allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAJAMANNAR. 
Komanduru Seshamma and another ..  Petttioners* 
U. i 
K. Seshadri Ayyangar and others .. Respondents. 

Givil Procedure Code (V of 1908), Order 6, rule 17—Claim based on specific alternative titles— 
Amendment relying upon a third title—If can be allowed. \ 

Where the plaintiff’s case was originally based on two specific alternative titles, namely, (1) a 
title as the adopted son of a deceased person to whom the suit properties admittedly belonged and 
(2) a title as the legatee under the will of the said deceased person, he cannot be allowed to amend 
his plaint so as to enable him to rely upon a third title, namely, title under an earlier will if, for any 
reason, the will propounded by him is found to be not true. À 

Petition under section 115 of Act V of 1908, praying that the High Court will be 
pleased to revise the order of the Court of the Subordinate Judge, Nellore, dated 
15th March, 1946, in I. A. No. 419 of 1946 in O. S. No. 155 of 1944. 


K. Umamaheswaram for Petitioners. 
A. Suryanarayana Ayya for Respondents. 
The Court delivered the following : 


Jupcment.—This is a petition by defendants 1 and 2 in O. S. No. 155 of 1944 
on the file of the Subordinate Judge’s Court, Nellore, to revise the order of the learne 

Subordinate Judge allowing the amendment ofthe plaint in the following circum- 
stances. The suit was instituted by the first respondent for recovery and possession 
of the properties described in the plaint schedule. The plaintiff’s case was Lased 
on two specific titles. One was on the footing that he had been validly adcpted 
to one deceased Venkatacharlu to whom the suit properties admittedly belonged. 
The other was under his last will and testament, dated 2 Ist August, 1936, bequeathing 
in favour of the plaintiff the entire estate as a persona designata. In paragraph 7 
of the plaint it was alleged that on 12th August, 1936, the deceased Venkatacharlu 
got a draft will prepared and on the 16th August, 1936, he gave a draft to the 
first respondent’s father for his approval and that exception was taken to it on the 
sentimental ground that it contained inauspicious reference to the early death of 
the plaintiff. In paragraph 12 there was an averment that the will of 21st August, 
1936, propounded by the plaintiff contained recitals that the plaintiff had teen 
taken in adoption and that the testator intended to have the Datiahomam and Upa- 
nayanani performed and that it also contained a direction to the first defendant 
that his widow should perform.these acts. For this title kased upon adoption he 
relied upon certain facts set out in paragraphs 5 and 6 of the plaint. It is not 
necessary to deal with them in any detail. The contesting defendants in their 
written statement inter alia stated that the deceased Venkatacharlu, as a matter of 
fact, executed a will on 16th August, 1936, but that it was duly cancelled by him 





*C, R. P. No. 411 of 1946. 18th December, 1946. 
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on the 21st August, 1936, for certain reasons. In spite of these allegations the 
plaintiff did not take any steps at that stage to file a statement in rejoinder ner did he 
choose to file an application for amendment. Afier the trial ccmmerced and 
after the evidence for the plaintiff was over and the evidence on Ł ehalf of defer dants 
was being taken an application for the amendment of the plaint was made. By this 
amendment the plaintiff sought to add the following paragraph 14 of the plaint: 

“In the written statement of the first defendant it is contended that Venkatacharlu got a will 

written on 12th August, 1936, and executed on 16th August, 1936 and got it duly attested but that he 
cancelled on 21st August, 1936, for reasons mentigned in the written statement. Plaintiff submits 
that while it is true that Venkatacharlu executed a will on 16th August, 1936, he did:not cancel it 
on 21st August, 1936 ,as pleaded by the defendant. The allegation in the written statement of the 
first defendant regarding the circumstances and reasons for the said cancellation by the said Venkata- 
charlu on 21st August, 1936, are all false. The handwriting of the alleged cancellation and the 
signature, dated 21stAugust, 1936, are not those of Venkatacharlu and are concoctions for the purpose 
of this suit. If, for any reason, the Court should hold that the will, dated ist August, 1936, 
propounded by the plaintiff is not true, plaintiff 1s entitled to fall back upon the will, dated rath 
August, 1936, as being the Jast will and testament of the late Venkatacharlu and support his claims 
for the reliefs in the suit thereby. Even if it is held that the will, dated rath August, 1936, was the 
last will and testament of the late Venkatacharlu’and was cancelled the cancellation would not 
revoke the authority to adopt therein and any adoption made by the rst defendant AN to the 
direction therein would be invalid in law.” 
This paragraph which was sought to ke added comprises arguments as well as 
fresh allegations in support ofthe plaintiff’sclajm> Firstly, itisscught tole con- 
tended that the alleged cancellation relied upon by the contesting deferdants is not 
true. For this I do not think there is any necessity at all for additioral pleading. 
The defendants took upon themselves to put forward a specific case of a wil] ard its 
cancellation on 21st August, 1936, for certain reasons. The onus wculd Le on 
them to prove that there was a cancellation as alleged by them. It is always cpen 
to the plaintiff without any amendment to challenge by way of cross-examination 
or by other rebutting evidence the case of a valid cancellation. _It can ke argued 
by the plaintiff that the defendants have not proved their case of a valid cancellation 
either because the signature purpcrting to Le thatof the testator is not genuine or 
for any other reason. As I have already mentioned there is no reason for allowing 
the amendment of the plaint on this ground. Secondly, the amendment is not 
necessary to set out the contention contained at the end of the paragraph, namely, 
that if the cancellation is genuine such cancellation would not in law have the 
particular result for which the defendants contend. We are, therefore, left with the 
following clause which really contains a substantive addition sought to be made 
to the plaint, namely : 

“ If, for any reason, the Court should hold that the will, dated 21st August, 1936, propounded 
by the plaintiff is not true, plaintiff is entitled to fall back upon the will, dated r2th August, 1936, 
as being the last will and testament of the late Venkatacharlu and support his claim for the reliefs 
in the suit thereby.” 

Here again it may be mentioned, if all that the plaintiff seeks to obtain by this 
amendment is only permission to rely upon the recitals contained in the will, dated 
12th August, 1936, as having some evidentiary value on the factum of adoption, 
in my opinion, he will be entitled to rely on such recitals without an amendment 
of the plaint. The plaintiff can always rely on any statement which he thinks, 
will be of any material help to his case contained in documents filed on behalf 
of the defendaits. If, however, as was made clear for the learned advocate for the 
` plaintiff by this amendment the plaintiff seeks to rely on depcsitions contained in 
the will, dated 12th August, 1936, as the basis of his title to the suit properties, 
I am clearly of opinion that the plaintiff is not entitled to the amendment. The 
original plaint proceeded on two alternative titles : (1) a title as the adopted son 
of the deceased Venkatacharlu and (2) a title as the legatee under the will of the 
said Venkatacharlu, dated 21st August, 1936. Now the plaintiff wants by this 
amendment to rely upon a third title, namely, title under the will, dated rath 
August, 1936. ` 

One of the rules stated by Mulla in his commentary of the Code of Civil 
Procedure is that where the plaintiff bases his claim on specific title he will not be 
allowed to amend the plaint so as to base it on a different title. 
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The learned advocate for the plaintiff relied upon several decisions of this 
Court in which amendments have been allowed. In my opinion none of those 
decisions has any direct bearing on the facts of this case and so I shall very briefly 
deal with them. In Mangammal v. Rangappa Naicker}, the plaintiff claimed title 
to the property on the ground that it had fallen to the share of her husk and and 
had been in his enjoyment for over 30 years. It was alleged in the written statement 
that the property in question was not joint family property and the plaintiff sought 
to amend the plaint by also relying on long possession and title by adverse possession. 
In that case the defendants admitted that there was partition between the plaintiff's 
husband and themselves. There was no question, therefore, of joint or constructive 
possession. The plaintiff had already stated that her husband had exclusive pos- 
session for a period well over the statutory pericd. By the amendment she was 
only allowed to develop her case by adding a new legal basis on the same facts. 
In Chellam Sakka Raju v. Muthuswami Mooppanar*, the suit was on a promissory note 
which turned out to be invalid and it was conceded by the learned advocate for the 
defendant in that case, that the plaintiff could sue on the original cause of action. 
The learned Judge held in that case that by allowing the amendment the lower . 
Court did no more than allow the plaintiff to fall back upon the original cause of 
action. In Muthammal v. Guruswami Nayakan®, the plaintiff originally mentioned 
one ground of exemption from the bar of limitation and was sul:sequently allowed 
to add another ground of exemption. The decision in Metiu Bhimdu v. Duggtrala 
Pitchayya® dealt with an entirely different set of facts which arose on account of the 
events happening subsequent to the original institution of the plaint. The first 
defendant in that case died and the plaintiff became entitled to possession of the 
entire property. i 

In my opinion, therefore, the learned Judge ought not to have allowed the 
amendment. I therefore allow the revision petition and dismiss the application 
in the lower Court I. A. No. 419 of 1946 with costs throughout. r 


V.S. Petition allowed. 


[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Madras.) 
PRESENT :—LoRD THANKERTON, LORD DU PARCQ AND SIR JOHN BEAUMONT. 
Duvvuri Suryanarayanamurthi, now Jabdatul Yakaran Sri l 


Duvvuri Suryanarayanamurthi Baphyat Bashand, Zamindar .. Appellani* 
2. ý 
Duvvuri Suramma and others .. Respondents. 


Will—Sound disposing state of mind—Burden of proof —Evidence of writer, attesting witnesses and Sub- 

Registrar proving that testator was of sound disposing state of mind—Proof—If can be displaced by mere infer- 
ence expressed by a native doctor who saw him a couple of days later that testator would not have been in a fit 
condition to execute any will two days prior. 
The fact that the testator was admittedly in a state of health which had affected his memory 
and rendered him incapable of managing his estates falls far short of establishing that he was incapable 
of considering what dispositions of his property he should make in favour of members of his family 
or that he did not understand the dispositions which in fact he did make. It is impossible to accept 
the opinion of a native doctor (who saw the testator a couple of days after the execution of the will) 
that the testator would not have been in a fit condition to execute any will two days before as 
against the positive testimony of disinterested witnesges like the writer, the attesting witnesses and the 
Sub-Registrar, who saw the testator at the relevant time. 


Appeal from the judgment and decree of the High Court of Judicature at 
Madras, dated 26th August, 1943. 

Noel Middleton, K.G. and R. K. Handoo for~Appellant. 

Sir Herbert Cunliffe and P. V. Subba Rao for Respondents. 








1. A.I.R. 1935 Mad. 137. g> (1934) 67 M.L.J. 921. 
2. (1936) 71 M.L.J. 166. 4. (1946) 1 M.L.J. 462. 


* P.C. Appeal No. 97 of 1945. 20th May, 1947. 
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Their Lordships’ Judgment was delivered by 


SIR JOHN BeaumMont.—This is an appeal from a judgment and decree of. 
the High Court of Judicature at Madras, dated 26th August, 1943, which reversed 


a judgment and decree of the Court of the Subordinate Judge at Amalapuram, 
dated 27th September, 1940. i 


On the gth March, 1938, the respondent No. 5 as plaintiff brought a suit 
for partition against his father, defendant No. 1, his mother, defendant No. 3, 
who is respondent No. 1, and his elder brother, the appellant, defendant No. 2. 
On the 19th February, 1940, whilst the suit was pending, the father died, leaving ~ 
him surviving, his widow, respondent No. 1, his two sons, the appellant and res- 
pondent No. 5, and four daughters, respondents 2, 3, 4 and 6. The daughters 
were brought on record as the legal representatives along with the widow of the 


deceased. 


Four days before his death, namely, on the 15th February, 1940, defendant 
No. 1 (who will hereinafter be referred to as “ the testator **) made a will which, 
if valid, affects the shares in which the interest of the testator in the joint family 
property will be divisible between surviving members of the family. The appellant 
challenged the fact of the execution of the will and alleged, in the alternative, that 
the testator was not of testamentary capacity when he made his will. The Sub- 
ordinate Judge raised an issue: ‘‘ Whether the will set up by defendants Nos. 
3 to7 is true, valid and binding.” In answer to the issue he held that the 
execution of the will was proved, but that it was not proved that the testator was 
in a sound disposing state of mind, and that the will was not valid and binding. 
In appeal the High Court agreed with the finding that the will was duly executed, 
but disagreed with the view of the Lower Court as to the testamentary capacity 
of the testator, and made a declaration that the testator was in~a sound disposing 
state of mind and that the will was valid and binding. 


The will was in the following terms :— 


” Will executed and given on the 15th February, 1940, by Wenkatapati Somayajulu Garu’s ` 
son Jabdatul Yakaran Sree Duvvuri Suryanarayana Somayajulu, Baphyat, Bashan’ Zamindar 
Garu, Brahmin, Zamindar, resident of Gangalakurru. 


I am now about 65 years old. From the past about four years shivering and palpitation have 
set in ia my body. Now, on account of a little paralysis, shivering of the hand has also set in. 
Apprehending as to what the future might be, I have made the following arrangements regarding 
the provisions to be given effect to after my lifetime in respect of all my moveable and immoveable 


properties. < 


I have two sons named Suryanarayanamurthi and Venkatapati Somayajulu, four daughters 
named Garimella Seethamma, Akella Seshamma, Challa Kameswaramma and Garimella Anna- 
purnamma and a wife named Suramma. 


My son, Venkatapati Somayajulu filed the suit, O.S. No. 9 of 1938 on the file of the Sub-Court, 
pur, against me dnd against my son, Suryanarayana, for partition of the family properties. 
In the said suit, my elder son and I filed (written) statement and are contesting the suit. ithout 
prejudice to my contentions in the said suit, some lands have been put in my possession. For parti- 
tion of the remaining lands and the moveable properties, the suit is being adjourned for trial. ile 
so, as the disease has been gradually growing in my body, I have thought that, in any event, it would 
be good to make arrangements as hereunder and have executed this will making provisions as 
described hereunder. 


That, out of my share of the immoveable properties, my eldest daughter, Garimella Seethamma, 
shall get land of the extent of 4 acres, with life interest, the second daughter, Akella Seshamma, shall 
get land of the extent of 4 acres, the third daughter, Challa Kameswaramma, 2 acres of land and’ 
the fourth er ee Garimella Annapurnamma, 6 acres of land ; that after my lifetime, my wife, 
Suramma, sh ive the lands of her choice as aforesaid that, out of the said lands, the land that 
may be given to Garimella Seethamma, shall after Seethamma’s lifetime, pass to my elder son, Surya- 
narayanamurthi with full rights ; that as r the lands that are going to be given to the other 
three daughters, the same shall be enjoyed by them during their lifetime and that after their life. 
time, the same shall pass to their male deacendants with full rights ; that as regards all the remaining 
immoveable properties pertaining to my share, my wife shall enjoy the same uring_her lifetime and 
that, after my wife’s lifetime, my second son, Venkatapati Somayajulu, shall enjoy the same with 
full rights, and that, out of the entire moveable properties that might fall to my share in the suit, 
my wife shall, after discharging the debts due to outsiders for my share, deal with the entire remain- 
ing moveable properties according to her pleasure. I have executed this will wholeheartedly and 
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with sound consciousness agreeing that this will shall take effect after my lifetime, in the manner 
mentioned above. Nothing has been written previous to this will. It has been arranged that, as 
regards the house that has fallen to my share, my wife, Suramma, and my daughter, Garimella 
Seethamma, shall reside in the same during their lifetime, and that, after their lifetime, the same 
E pass to my second son, Venkatapati Somayajulu. I reserve to myself the right to cancel this 
will,” . 

The will was expressed to have been written by Akella Subbarayudu and to 
have been witnessed by three witnesses. It was registered on the 17th February, 
1940, in the circumstances hereinafter mentioned, and the testator died as already 
mentioned on the 19th February, 1940. 


The will, it will be seen, makes provision for all the members of the testator’s 
family but gives only a very small share to the elder son, the appellant. The elder 
daughter was a widow, and the provisions of the will are natural enough if the 
testator was on bad terms with his elder son. Upon this question, and also upon 
the question as to the state of the testator’s health, the following passage ın para- 
grah 3 of the written statement, filed by the testator as defendant No. 1 on the 8th 
August, 1938, is relevant. 

“ About two years ago, the 1st defendant fell down from the cart, broke his hand and foot, and 
suffered much without being able to get up from the cot for some time. Subsequently also, a kind 
of tremor due to biliousness began and he is not in a condition to move out of the house. Ever since 
that time, because of old age, because of bodily illness and because of lack of steady mind, he was 
unable to manage the family property. As the 2nd defendant was the eldest son, ever since that 

, time he assumed management of the family business, caused some lands to be cultivated, collected. 
the cists, failed to give the said moneys to the family property and spent the same for bad purposes 
for himself. Moreover, having learnt about the filing of this suit, having learnt about the absence 
of this defendant from home, he beat his mother and sister in the family house on 10th March, 1938, 
forced open the iron safe and carried away the documents, promissory notes, silver, brass, etc., articles 

\ belonging to the family. Not being able to bear the violent behaviour of the 2nd defendant and 
. his friends, this defendant and his wife went to Irusumanda village where they have been residing 
at the house of their son-in-law. The and defendant has accordingly suppressed all the moveable 
property belonging to the family.” mi 


Those allegations against the elder son may or may not þe true ; they bave 


not been'proved ; but their importance is that they shcw the feelings which the 
testator entertained towards his elder son during the pendency of this suit. 


The finding of the Lower Courts as to the factum of the will has not teen 
challenged. There is no allegation of undue influence or fraud, and the only 
question debated on this appeal is as to the testamentary capacity of the testator. 
The contentions of the appellant are that the burden of proving testamentary 
capacity lies on those who propound the will; that the admittedly bad state of 
health of the testator, and thie fact that he died four days after executing the will 
make the burden. peculiarly heavy ; and that the Subordinate Judge, having found 
as a fact that testamentary capacity was not proved, the High Court was not justified 
in interfering. Upon this latter point a consideration of the evidence and of the 
judgments of the Lower Court, makes it clear that the High Court did not differ 
from the Subordinate Judge in his appreciation of the witnesses whom he had 
seen ; the difference between the Courts lay in the weight which they respectively 
attached to different classes of evidence. 


Apart from the members of the family, whose evidence is not of much relevance 
and is not disinterested, the evidence that the testator was of testamentary capacity 
rested on the testimony of the writer of the will, of two of the attesting witnesses, 
and the Sub-Registrar. The third attesting witness was not available. 


The writer of the will, who was defence witness No. 2, deposed that he wrote 
the will and that the testator had no fever on that day. His evidence is that on 
the morning of the 15th February, he was called by one of the testator’s daughters 
(the 4th respondent) to the testator’s house, and the testator asked him to write 
a will. The witness suggested that somebody else should te procured for the 
purpse, but the testator said that the witness could easily doit. The witness says 
that he asked the testator why he was giving to his second and not to his elder son, 
and the testator said his elder son had beaten his wife and was contracting many 
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debts. - The testator told him the dispositions he wanted to make and the witness 
made notes of them and then wrote the draft at his own house, and took it to the 
testator later in the day. On the suggestion of the wife and the 4th respondent 
the last sentence of the will as to the house was added to the draft. The fair cc py 
-of the will was executed by the testator in the presence of the witness and the attesting 
witnesses. The testator then said that the will must ke registered and, accordingly, 
the witness went to the Sub-Registrar on the next day, the 16 h, and arranged that 
the Registrar should come to the testator’s house on the morning of the 17th. This 
was done and the will was then registered. The witness says that the testator 
was not sick during those days, but he got sick again on the 18th. 


The evidence of the two attesting witnesses who were called is that the testator 
executed the will in their presence on the 15th February, and that he was then in 
a sound state of mind. | 


The evidence of the Sub-Registrar, who was defence witness No. 1 is of great 
importance. He says that he went to the testator’s house having keen called 
by Subbarayudu, and that he there registered the will on the 17th February. Before 
‘d>ing-so he took the deposition of the testator which was Ex. IX (e) Original Ex. 
IX (b). That deposition is in these terms :— 


“ On 15th February, 1940, I executed a will. I have four daughters named (1) Garimella See- 
thamma, (2) Akella Seshamma, (3) Challa Kameswaramma and (4) Garimella Annapurnamma, 
and two sons named (1) Suryanarayanamurthi and (2) Venkatapat: Somayajulu. I have a wife 
also named Suramma. In the will | have provided 4 acres to my first daughter, 4 acres to my second 
daughter, 2 acres to my third daughter, 6 acres to my fourth daughter and the rest of the properties 
to be enjoyed by-my wife during her lifetime. The first daughter has life interest. ‘Thereafter 
that property should pass to the first son. The other daughters should enjoy the properties with 
absolute rights. As regards the properties given to my wife, the same should, after her lifetime pass 
to my second son. I executed this will wirh consciousness. Now, I am suffering, from rheumatism. 
Therefore, on account of the shivering of my hand, I am unable to sign properly. I have answered 
all these questions you have put. I request for the registration of the will.” 


“Now I am in full consciousness.” 


According to the witness this deposition was taken down in answer to questions 
addressed by him to the testator as to how many children he had, what will he had 
executed, and why his hand was shaking. The witness says that after taking the 
dep sition he read out the will, and it was admitted by the testator, and that the 
testator was in a sound disposing state of mind and he could understand what 
was being said and done. : 


If the writer of the will and the Sub-Registrar are honest witnesses, their testi- 
mony establishes that the testator himself dictated his wishes which were embodied 
in the will on the 15th February, and on the 17th he remembered its contents and 
desired that it should be registered. In the face of such evidence it is d ficult 
to challenge testamentary capacity. The Subordinate Judge did not 
say that he disbelieved either of these witnesses, nor did he suggest that they were 
not disinterested. Indeed, he accepted their evidence, and that of the attesting 
witnesses, as to the factum of the will. He considered that the Suk-Registrar was 
s »mewhat inexperienced, and regarded the words added to Ex. IX (c) : “Now I am 
in full consciousness” as indicating a doubt if the mind of the Sut-Registrar as 
to whether that was really the fact. The only criticism the learned Judge made 
about the writer of the will was that he had never written any document previously 
for the testator, and that it was strange that the testator did not consult his lawyers 
about the will. Their Lordships agree with the High Court in thinking that these 
criticisms afford no ground for disbelieving the witnesses. The Subordinate Judge 
also thought that the signature of the testator on the will was a mere scrawl, but the 
High Court thought that many of the letters were identifiable. As the original 
of the will has not been produced before the Board, their Lordships must accept 
the view of the High Court upon this matter. In any case, the.testator’s thumb 
impression was taken upon the will as well as his signature. The evidence, on 
which the learned Subordinate Judge mainly relied for holding that testamentary 
capacity had not been proved was that of a country doctor, Rayavarapu Akkiraju, 
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who was defence witness No. 10. He admittedly visited the testator on the 18th 
and Igth February, when he found him in a sta‘e of stupor and sometimes delirious 
and he considered that on th»se days the testator was not in a fit condition to 
execute any will., He says that he was told, though he does nót remember by whom, 
that the testator had been ill for the past week and that the testator was in the 
condition of stupor and delirium for two or three days previously, and he thought 
that condition might have been in existence at least for a couple of days previously. 
The evidence of the doctor as to the condition of the testator on the 18th and 19th 
February, may be accep‘ed, but he admitied in cross-examination that his opinion 
as to the condition of the testator kefore his visit was kased on inference derived 
from the information which somebody had given him. Their Lordships agree with 
the High Court in thinking that it is quite impossil le to accept the cpinion of the 
doctor as to the testator’s condition before the 18th February, when the doctor 
saw him, against the positive testimony of disinterested witnesses who saw the 
testator on the 15th and 17th February and considered that his mind was then 
in a normal state. l 


The appellant called in aid the well-known rules formulated by Baron Parke 
in Barry v. Butlin}, that it is for the party pre pounding a will to satisfy the conscience 
of the Court that the instrument propounded is the last will of a free and capable 
testator and, secondly, that if a party writes or prepares a will under which he 
takes a benefit that is a circumstance that ought generally to excite the suspicion 
of the Court. The first of those conditions has been fulfilled in this case; the 
second does nct arise. There is no evidence that the 5th respordent, who derived 
the principal benefit under the will, had anything to do with the writing or prepa- 
ration ofit. Indeed, the evidence is that he took no part in the proceedings. Their 
Lordships can see no ground for suspicion in this case. ‘The fact that the testator 
was admittedly in a state of health which had affected his memory and rendered 
him incapable of managing his estates falls far short of establishing that he was 
incapable of considering what disp*sitions of his pre perty he should make in favour 
of members of his family. or that he did not understand the dispositions which in 
fact he did make, 


Fór these reasons, Their Lordships will humbly advise His Majesty that this 
appeal be dismissed. The appellant must pay the costs of the respondents. 


Solicitors for Appellant : -Doug/as Grant and Dold. 
Solicitors for Respondent; Lambert and White. i 
K.S. ; Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice HORWILL. 


Angathevan minor by guardian mother, Nagathal and others .. Appellants* 
v. 
A. R. L. .V. Natarajan Chettiar and others .. Respondents. 


Civil Procedure Code (V of 1908), section 11—Res judicata—Decision in earlier execution proceeding 
relating to a decree as to liability of property to attachment—Not res judicata in later execution proceeding in 
execution of another decree. 


In the execution of a decree the question arose “whether the property in a was the property 
of the first defendant or whether it was property in which the third defendant had a share which could 
be attached and sold in execution of the decree against him.” The same question was decid ed in 
a former execution proceeding in execution of another decree. i 





_ 1. (1838)2 Moore’s Privy Council Cases 480. _ 
*S.A. No. 1342 of 1945. . 13th March, 1947. 
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_ Held, that the earlier decision does not operate as res judicata, asa decision in a claim suit as well 
as in the claim petition has no application beyond the execution of. the decree which has given rise 
to those proceedings and has relationship only to the particular decree that was being executed. 


i a ae v. Raghava Padayachi, (1945) 2 M.L.J. 89: IL.R. (1946) Mad. 79 (F.B.)- 
ollowed. 


Appeal against the decree of the Court of the Subordinate Judge, Coimbatore, 
Additional Judge, in A. S. No. 350 of 1944, preferred against the decree of the 
District Munsiff of Tirupur in O. S. No. 269 of 1941. 


N. Stoaramaknshna Atyar for Appellants. j 
P. S. Ramachandran for Respondents. 
The Court delivered the following 


Jupcment.—In a former execution proceedings in execution of another decree, 
the same question arose as arises in the present suit, t.e., “whether the prcperty in 
dispute was the property of the first defendant or whether it was property in which 
the third defendant had a share which could be, attached and sold in execution 
of the decree against him?” Ft was there held that the third defendant did have 
a share in the property, it being'the property of the joint family consisting of the 
first defendant and his two sons, the second and third defendants. This same 

uestion arises now in execution of another decree. The Courts below held that 

e earlier decision operated as res judicata in the present prcceedings ; because (i) 
the question arose between the first defendant and the third defendant, (tł) it was 
necessary to decide that question for the purpose of disposing of the claim by the 
plaintiff, and (iii) the question was finally decided. The lower appellate Court 
also found that on the evidence and on certain judgments filed before it in connection 
with the question of res judicata, thatit had been proved in the present case that the 
property was the joint family property of defendants 1 to 3. 


The decision in Munni Bibi v. Triloki Nath, has been cited here on behalf of the 
contesting respondent as an authority with regard to the question of res judicata, 
it being contended that there, too, a somewhat similar question arcse in claim 
proceedings, which was afterwards the subject of a title suit between co-defendants. 
It is however unnecessary to decide whether the ordinary rule of res judicata Letween 
co-defendants would here apply ; because it was held in Narasimhachariarv. Raghava 
Padayachi? that a decision in a claim suit as well as in the claim petition has no 
application beyond the execution of the decree which had given rise to those proceed- 
ings. It is true that it was not necessary for the Full Bench in Narasimhachariar v. 
Raghava Padayachi? to consider whether the decision in a claim suit operated as 
res judicata in proceedings in execution of another decree ; but the learned Judges 
clearly felt it necessary to decide that question in order to set at rest the conflicts 
and uncertainties arising out of previous decisions. The point was carefully con- 
sidered and the learned Judges were of opinion that a claim suit, arising as it does 
out of claim proceedings, has relationship only to the particular decree that was 
being executed. 2 


The other question is one of fact; but the learned Subordinate Judge has 
taken into account passages found in the judgments of the:trial Court and the 
appellate Court in the previous proceedings and in concluding his discussion of 
this question of fact, he said, 


“ On a proper appreciation of the entire oral and documentary evidence adduced and considered 
along with the judgment in O.S. No. 80 of 1937, the only irresistible conclusion that follows is 
that this property could not have been the self-acquisition of the first defendant or treated as such.” 


In various passages in the discussion of this point, the learned Subordinate Judge 
' referred to an important admission of the first defendant and said that he found 
no reason for discrediting the evidence of the plaintiff’s witnesses. On the other 
hand, there can be little doubt that the judgments in the previous prcceedings were 
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given considerable weight and might; therefore, have affected his judgment and 
decision. Clearly, dicta found in other judgments are not admissible in evidence ; 
and it is conceded here that the learned Subordinate Judge should not have referred 
to any passage from those judgments. 

The appeal is therefore allowed and remanded to the lower appellate Court 
for fresh disposal after disregarding the -previous judgments. 

Costs of this second appeal will abide the result. Court-fee paid on the memo- 


randum of second appeal will be refunded! - 
V.P.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice YAHYA ALI, 


Ah | p 
S. K. V. Krishnavatharam .. Petitioner*. 

Criminal Procedure -Code (V of 1898), section TAL ANA under —Offer of evidence to show 
cause against continuance of ex parte order—Duty of —Refusal to hold enquiry and confirming of ex parte 
order—Leganty. 4 

When an application under section 144 (4), Criminal Procedure Code, is made and when the 
applicant offers evidence to show cause inst the continuace of the ex parte order against him, it 
is the obvious duty of the istrate to hold an enquiry and he cannot without holding that enquiry 
anticipate what the nature of the evidence would be and confirm his ex parte order. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the District 
Magistrate, West Godavari at Ellore dated 23rd December, 1946, and made in 


M. C. No. 13 of 1946. 
V. V. Srinivasa Aiyangar, K. Krishnamurthi and M. Dwarakanath for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


The Court made the following 


Orper.—The petitioner is the 45th respondent in M. C. No. 11 of 1946, 
before the District Magistrate, West Godavari and is an advocate practising at 
Ellore. Along with the rest he was served with an order dated roth December, 
1946, under section 144, Criminal Procedure Code passed ex parte prohibiting him 
inter alia from holding meetings and_processions and- doing picketing and other 
demonstrations to incite and provoke peaceful workers employed in the various 
organisations in the Ellore Municipal area and: in the immediate vicinity. On 
16th December, 1946, an application was made by the petitioner to the District © 
Magistrate to rescind the order after holding an enquiry, and itis stated by Mr. V. V. 
Srinivasa Ayyangar for the petitioner that the petitioner had then at hand 8 wit- 
nesses to be examined. The District Magistrate refused to examine any witnesses 
‘and dismissed the petition. In his order dated 23rd December, 194.6, dismissing 
the petition the District Magistrate says that as his ex parle order was only two weeks 
old, and, as it was passed with a view to maintain law and order and ensure public 
peace and tranquillity, he considered it unsafe to rescind the order at that stage 
either wholly or even so far as it-concerned a single respondent. He proceeded 
to observe that it would be easy for the petitioner to adduce evidence to show that 
he merely accepted innocent briefs in his professional capacity. 


When an application under section 144 (4), Criminal Procedure Code is made 
and when the I offers evidence to show cause against the continuance of 
the ex parte order against him, it is the obvious duty of the Magistrate to hold an 
‘enquiry and he cannot without holding that enquiry anticipate what the nature 

oo e—a 
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of the evidence would be and confirm his ex parte order. The order of the District 
Magistrate dated 23rd Deceml:er, 1946, is set aside and the District Magistrate is 
directed to hold an enquiry on the petition dated 16 h December, 1946, filed by 
the petitioner, the 45h respondent |efcre him, after giving notice to the petiticner 
and affording him sufficient opportunity to show cause against the continuance 
of the ex parte order against him. , ~ = 7 


K.S. Petition allowed. 
4 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. JUSTIGE HAPPELL AND Mr. JUSTICE SHAHABUDDIN. 
M. S. Mehdi and others .. Petttioners* 


Military Stores (Unlawful Possession), Ordinance (XXXII of 1943)—Proceedings under—lIf can be 
continued after expiration of Ordinance—Gor ernment of India Act (1935), schedule IX, section 72. 


The India and Burma (Emergency Provisions) Act, 1940, conferred the power on the Governor- 
General to make Ordinances unrestricted in duration for a penod that ended on.1st April, 1946, 
After that date any Ordinance made by the Governor-General under section 72 of the Ninth Schedule 
of the Government of India Act again has effect for a space of six months only. But that will not 
affect retrospectively an Ordinance made during the period when the India and Burma (Emergency 
Provisions) Act, 1940, was in force. Accordingly, Ordinances promulgated by the Governor-General 
before the 1st of April, 1946, is by virtue of the provisions of the India and Burma (Emergency 
Provisions) Act, 1940 not restricted to six months but will continue to have effect tor the period 
provided in the Ordinance, or if no period is provided, until the emergencies declared by the Governor- 
General have ceased to have effect. 


Ordinance XXXIII of 1943 is therefore still in force and a charge under section 3 of that Ordi- 
nance can be framed and proceedings commenced under it continued. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will ke pleased to quash the charge framed against the petitioners 
herein accused in C. C. No. 2 of 1945 on the file of the Court of the Additionali 
District Magistrate of Vizagapatam. 


B. Fagannadhadas and C. V. Dikshttulu for Accused. 

The Advocate-General (K. Rajah Atya?) on | ehalf of the Gcverrment. 

The Assistant Public Prosecutor (A. S. Stoakaminathan) on kehalf of the Crown. 
The Order of the Court was made by ` ; 


Happell, 7.—The petiticreis are } eing prosecuted for an cfferce in contra- 
vention of the Military Stores (Unlawful Possession) Ordirarce (Ordinarce XXXIII 
of 1943), and on the 12th January, 1946, the Additional District Magistrate of 
Vizagapatam framed a charge against them under section 3 of this Ordinarce. 
The petition before-us is brought to quash the charge. The grourd on which 
the petition is supported is shortly that the Ordinance has expired and that, as it 
contains no provision within itself for the continuation of prcceedings, the pro- 
ceedings commenced before its expiration have automatically determined. 


By our order in Cr. M. Ps Nos; 1569, 1578, 1581, 1584, 1587and 1601 of 1946}, 
my learned brother and I have recently held that criminal prcceedings irs‘ituted 
under the orders and Ordinances with which the petiticns were corcerred could 
be continued after their expiration. ‘These orders and Ordinances, however, were 
made under the Defence of India Act and the grourds for our decisicn were (r) 
that where the orders related to sui_jects enumera‘ed in the Provincial Legislative 
list they could be continued by virtue of the provisions of section 102, sub-section (4) 
of the Government of India Act, and (2) that where they related to sutjects enume- 
rated in the Central Legislative list they could Le continued by-virtue of the amend- 
ment of section 2 of the Defence of India Act made ly Ordirarce No. 12 cf 1946 
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which made specific provision for the continuance of proceedings instituted before 
the expiration of orders made under the Defence of India Act. 


We azree with learned Counsel for the petitioners that the present petition 
does not fall within the scope of our order referred to above. The Military Stores 
Ordinance No. 33 of 1943 was not promulgated under the Defence of India Act 
but under section 72 of schedule IX of the Government of India Act, 1935. 


Section 72 of schedule IX of the Government of India Act, provides that | 
any Ordinance made by the Governor-General under the section shall have the 
like force of law as an Act passed by the Indian Legislature “for the space of not 
more than six months from its promulgation.” Section I, sub-secticn (3) of the 
India and Burma (Emergency Provisions) Act, 1940, however, enacted that section 72 
of the Government of India Act shall as respects Ordinances made during the 
period specified in section 3 of the Act have effect as if the words “for the space 
of not more than six months from its promulgation”? were omit'ed. Section 3 
of the India and Burma (Emergency Provisions) Act, 1940 defines the ‘pericd 
referred to in the preceding sections as : 


“the period beginning with the date of passing of this Act and ending with such date as His 
4 ah kagol may by Order in Cođncil declare to be the end of the emergency which was the otcasion 
of the passing of this Act.” i 

His Majesty by the India and Burma (Termination of Emergency) Order, 1946, 
declared the end of the emergency to ke the first day of April, 1946. 


It is contended by the learned counsel for the petitioners that the effect of 
section 1, sub-section 3 of the India and Burma Act read with section 3 is that 
ordinances made during the period specified in section 3 termina‘ed with'the end 
of the emergency viz., the rst of April, 1946, if ty then they lad keen in force for 
six months or more or, if by that da e they had Feen in force for less than six months, 
they would cease to have effect When a perind of six months from the da'e of 
their promulgation expired. In our opinion this contention cannot be accep! ed. * Sub 
section (3) of section 1 does not provide that the ordinances made by the Governor- 
General shall have effect as if the words “for the space of not’more than.six months 
‘from its promulgation” were omitted from them, but that section-72 of the ninth 
schedule of the Government of India Act should have effect during the pericd 
as if these words were omitted. In short the India -and Burma Act conferred 
the power on the Governor-General to make Ordinances untrestricted in duration 
for a certain period, a period that ended on the 1st of April, 1946. After the -rst 
of. April, 1946 any ordinance made by the Governor-Genera] under section 72 
of the ninth schedule of the Government of India Act again has effect for aspace of 
six months only ; but, there is nothing in the India and Burma Act which says 
that the words “for the space of not more than six months from its promulgation 4 
when put back in section 72 of schedule IX will affect retrospectively ordinances 
made during the period they were omitted. Learned Counsel for the petitioners 
has referred us to an observation in the judgment of the Privy Council in King 
Emperor v. Benoari Lal Sarma1, where Lord Simon in his judgment referred to 
section 72 of the ninth schedule of the Government of Indja Act, 1935 and okserving 
that it must be read in the light of the India and Burma (Emergency Provisions) 
Act, 1940, remarked parenthetically “f whereunder the Deco of the words 
‘for the space of not more than six months from its promulgation’ was suspended 
during the period therein specified.” Learned Counsel emphasises the use of the 
word ‘suspended’, but for the reasons given above this gives no support to: the 
csnstruction which he seeks to put onthe relevant provisions of the India and 
Burma Act. The suspension of the operation of the words is not with reference 
to the ordinances made during the period but with reference to section 72 of schedule 
IX of the Government of India Act. 

In our Order in Cr. M.P. Nn. 1569 of 194.6% e*c., we ofserved that, 


! 
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-“ No doubt an ordinance promulgated by the Governor-General before the rst of April, 1946, 
is, by virtue of the provisions of the India and Burma (Emergency Provisions) Act, 1940, not restricted 
to six months, but will continue to have effect for the period provided in the ordinance or, if no period 
is provided, until the emergency is declared by the Governor-General to have ceased to have 

ect.” 
This observation was not necessary for the decision of the case and will not bind 
us ; but, in our opinion, it correctly states the position. We are consequently of 
opinion that Ordinance No. 33 of 1943 is still in force; and, that being so, the 
Additional Magistrate of Vizagapatam had jurisdiction to frame a charge against 
the petitioners under section 3 of the Ordinance. 


The petition is dismissed. 
(Leave is granted to appeal to the Federal Court). - 
K.S. Petition dismissed. 


e han 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jusrioe HAPPELL AND Mr. JUSTICE SHAHABUDDIN. 


Chinnaswami alias Narayana Reddiar » .. Petitioner" 
U. =. 
Nallappa Reddiar .. Respondent. 

Civil Procedure Code (V of 1908), section 110—Principle of law well established—Application of those 
principles to a particular set of facts—No substantial question of law arises—Hindu law—Foint family—Blending 
of separate property— Test. 

Where the principles of law on a point are well settled and the only question is the application 
of those legal dhiri tò a particular set of facts, it cannot be said that a banal question 
of law arises. 

Mathura Kurmi v. Jagdeo Singh, (1927) I.L.R. 50 All. 208 and Mussammat Umrao Bibi v. 
Ram Kishen, (1931) I.L-R. 13 Lah. 251 relied on. 

The test for determining whether there had been a blending of separate with joint family pro- ' 
perty by a Hindu is the intention of the person dealing with the properties and the various matters 
which may legitimately be considered by the Courts in order to determine what the intention of 
the persons concerned was have been already indicated by the Privy Council and as there could be 
no enunciation of any fresh legal principle leave to appeal cannot be granted on the question whether 
the circumstances in any particular case would justify an inference of "“ blending”. 

Petition presented under sections 109 and 110 , Givil Procedure Code, and 
‘Order XLV rules 2, 3 and 8 of the Civil Procedure Code, 1908, praying that 
a certificate be granted enabling the petitioner to appeal to His Majesty in 
Council against the judgment and decree of the High Court, dated gth 
September, 1946 in A.S. No. 55 of 1945 preferred against the decree of the Court 
of the Subordinate Judge, Trichinopoly, dated 22nd November, 1944 in O.S. 


No. 23 of 1943. 
- V. Ramaswamy Aiyar for the Petitioner. 


_K. S. Desikan for the Respondent. 


The Order of the Court was made by 


Shahabuddin, 7,—This is an application for leave to appeal to His Majesty 
in Council against our judgment and decree in App. No. 55 of 1945. The 
appeal was dismissed and the decree of the trial Court was a ed. The vatue 
of the suit in the trial Court was over Rs. 10,000 and the value of the subject matter 
of the proposed appeal to His Majesty in Council is also above that sum. We 
are asked to certify that this case fulfils the conditions of section 110, Civil Procedure 
Code on the ground that the proposed appeal involves a substantial question 


of law. 





“#CO,M.P, No. 41 of 1947. 8th April, 1947. 
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The point for consideration in the Court below and in this Court was whether 
the petitioner had blended the properties (immoveables and outstandings) that 
had fallen to his share at the family partition with the immoveable property and 
outstandings bequeathed to him under the will of his father-in-law and whether 
his subsequent acquisitions were his self-acquisitions or belonged to the family 
consisting of himself and his only son the respondent. The decision of the trial 
Court affirmed in this Court was that the petitioner had blended the two sets of 
properties and that the subsequent acquisitions were from the amalgamated fund. 
It is argued by the learned Counsel for the petitioner that we relied on the fact 
that separate accounts were not maintained with regard to the two sets of properties 
and only one income-tax return was submitted and the question whether these 
circumstances would justify an inference of ‘‘ blending” is, in view of the decisions 
of their Lordships of the Privy Council in Nutbehart Das v. Nanilal Dast, and Sella- 
mani Ammal v. Thillat Ammal?, a substantial question of law. 


The observations in Nutbehan Das v. Nanilal Das}, relied on by the learned 
Counsel is this: 


“ Even in the case of a kartha mixing his own monies with family monies the mere fact of a com- 
mon till or a common bank account need of itself effect no blending so long as accounts are kept.” 


In the other decision there is no observation with regard to the accounts. One 
of the questions in that case was, no doubt, whether the testator had blended his 
own estate with the ancestral estate, but their Lordships observed that it was not 
necessary to rehearse the principles of law applicable which had been expounded 
by the board in Nutbehart Das v. Nanilal Das1, as it appeared to them that the High 
Court had rightly applied those principles to the facts of that case. We have not 
based our conclusion on the mere fact that the petitioner did not maintain sepa- 
rate accounts. On the other hand our conclusion was based on the nature of 
the account and the other circumstances of the case. The account maintained 
by the petitioner, in our opinion, is similar to that which their Lordships characterised 
as “omnibus” in Suraj Narain v. Ratan Lal?, on which decision the observation in 
Nutbehari Das v. Nanilal Das? cited above was based. We found that the entries 
of receipts and expenditure in the account could not be traced to different funds. 
No attempt was made at the trial so to trace them ; nor could the learned counsel 
for the petitioner do so before us. In addition to this circumstance, there was 
the fact that as regards the income-tax réturns the petitioner had not made any 
distinction between the incomes from the two sets of properties. He admitted 
that he did not pay the tax separately for the income from the outstandings left 
by his father-in-law and he could not say from what fund the income-tax was paid. 
We considered that if he had really kept the incomes from the two sets of properties 
separate, he would certainly have in the returns shown the two incomes sepa- 
rately as such a course would have reduced the tax. There was then the fact that 
the relations between the petitioner and his only son, the respondent were cordial 
till a few years before the suit. From these circumstances and having regard to 
the decisions referred to in our judgment and also the ordinary course of human 
conduct, we came to the conclusion that the intention of the petitioner from the 
beginning was to blend the two sets of properties and that his present attitude was 
occasioned by the differences between his wife and the wife of his only son. 


It has been settled that the test to be applied in such cases is the intention of 
the person dealing with the properties and the various matters which may legiti- 
mately be considered by the Courts in order to determine what the intention of 
the persons concerned was, have been indicated by their Lordships in more than 
one decision. It is not stated that the proposed appeal could furnish an occasion 
for the enunciation of any fresh legal principle. Relying on Mathura Kurmi v. 
Fagdeo Singh*, which was followed by the Lahore High Court in Mussamat Umrao 


1. (1 2 M.L.J. 114 (F.C.). I.L.R. 40 All. 159 (P.C.). 
2. isah 2 ML} 408 (P.O). 4. (1927) LER. 50 208, 
8. (1917) 33 M.L.J. 180: L.R. 44 I.A, gor: 
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Bibi v. Ram Kishen}, it is contended for the respondent that no substantial question 
of law arises in this case. We consider that this contention has to prevail. In 
these decisions it was held that where the principles of law on a point are well- 
settled and the only question is the application of those legal principles to a parti- 
cular set of facts, it cannot be said that a substantial question of law arises. We, 
with respect, agree with this view and consider that this case does not fulfil the 
requirements of section 110 of the Code of Civil Procedure. 


The petition is therefore dismissed with costs. 
K.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice RAJAMANNAR. 


Alapati Venkata Krishniah .. Petitioner* 
v. 


Vemuri Manikyarau .. Respondent, 


Negotiable Instruments Act (XXVI of 1881), section 64—Suit by a ea tae on 
demand and not payable at a specified place—Absence of presentment—Discharge o ‘sand —Delivery of 
note not taken—Right of transferee from promises to recover from maksr—Proper decres in cases. 

The promisee under a promissory note payable on demand not payable at a particular 
anae the note for consideration to the plaintiff. After the transfer the promisor paid off the 
original promisee, but instead of obtaining delivery of the note, or an indemnity against any further 
claim thereon, obtained merely a receipt. There was neither a presentment of the note nor a notice 
of assignment within a reasonable time. In a suit on the note by the transferee impleading the 
promisor and the transferor, 


Held, under the circumstances, according to section 64 of the Negotiable Instruments Act no 
presentment was necessary in order to charge the maker, and there could be no rule of thumb to 
determine the reasonable time for giving the notice of the assignment. Further as there was clearly 
nica Ne on the part of the daken DE eai allowed to plead any such defence to an action 
by a holder in due courge. 

Gopalan v. Lakshminarasamma, I.L.R. (1940) Mad. 382, followed. 

The proper decree in such a case is primarily against the maker and only in the alternative 
against the transferor. ° 

Petition under section 25 of Act IX of 1887, praying that the High Court will be 
pleased to revise the decree of the Court of the Subordinate Judge of Tenali, in 
S. C. S. No. 47 of 1945. 


M. S. Ramachandra Rao for Petitioner. 
Konda Kotayya for Respondent. 
The Court delivered the following 


Jupement.—The petitioner instituted a suit in the Court of the Subordinate 
Judge of Tenali to recover the principal and interest due on a promissory note, 
dated 7th January, 1944, executed by the first defendant in favour of the second 
defendant and transferred to him for consideration on 27th March, 1944. The 
third defendant is the son of the first defendant and the fourth defendant is the son 
of the second defendant. The lower Court granted a decree to the plaintiff against 
his transferor, the second defendant, and his son, the fourth defendant, but dis- 
missed the suit against the first defendant, the third defendant having died before 
the suit. The petitioner seeks to revise the decree of the lower Court in so far as 
it dismissed his suit against the first defendant, the maker of the promissory note. 


The defence of the first defendant was that he had made payment of the entire 
amount of principal and interest due under the promissory note to the second 
A a ee ee 

1. (1991) I.L.R. 19 Lah. 251. 4 
C. R. P. No. 67 of 1946. 16th April, 1947. 
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defendant and obtained a receipt, Ex. D-1, dated 19th May, 1944: Aware of the 
infirmity of his case that the alleged payment could not have been endorsed on the 
promissory note and the promissory note itself was not returned to him, the first 
defendant alleged that the promissory note was not available at the time to be 
delivered to him. 


The learned Subordinate Judge held that the first defendant made the payment 
to the second defendant in accordance with Ex. D-1. The first ground on which 
he held against the plaintiff so far as the first defendant was concerned, was that 
the plaintiff had not made a presentment of the promissory note within a reasonable 
time. He referred to sections 10, 74, 78, 82, 105 and 118 of the Negotiable 
Instruments Act. It is regrettable that he failed, however, to refer to the only 
relevant section, namely, section 64 of the Act, in which it is provided by the excep- 
tion that : 


“ where a promissory note is payable on demand and is not payable at a specified place, no 
presentment is necessary in order to charge the maker thereof.” 


Mr. K. Kotayya, the learned advocate for the first defendant-respondent, quite 
properly did not support the learned Subordinate Judge on this point. 


The other ground which, however, is not very clearly expressed but which 
has been developed by Mr. K. Kotayyain his argument tefcre me is that the 
plaintiff did not give notice of the assignment in his favour to the first defendant 
within areasonabletime. Actually, such notice wasissued by him on rgth February, 
1945, nearly a year after the assignment in his favour. It was contended by Mr. 
K. Kotayya for him that between two innocent partieslike the plaintiff and the first 
defendant, the person who has enabled the other to sustain loss should bear it. 
According to him, the loss sustained by the plaintiff was due to his negligence in 
not issuing a notice. I completely fail to see any negligence on the part of the 
plaintiff in this case. He obtained a transfer towards the end of March, 1944. 
According to the first defendant, the payment by him was on 19th May, 1944, less 
than two months of the transfer. Unless there is anything in law which makes it 
incumbent on a transferee to issue a notice forthwith after the date of the assign- 
ment, I cannot follow the argument that the plaintiff can be denied his right as a 
holder in due course, because he did not issue a notice before the date on which 
the first defendant is alleged to have made the payment under Ex. D-r. There 
can be no rule of thumb to find out what is a reasonable time within which the 
plaintiff should have intimated to the maker of the fact of the assienment. But 
there is certainly negligence on the part of the first defendant. When he made 
the payment, it is clear that the promisee was unable to produce the promissory 
note and make an endorsement of payment and even deliver it up to him cancelled. 
Under section 81 of the Negotiable Instruments Act, the first defendant was before 
payment entitled to have the promissory note shown to him and on payment entitled 
to have it delivered up to him, or (as is now alleged by him), if the instrument 
cannot be found, to be indemnified against any further claim thereon against him. 
This is what he should have done and if he did not act as indicated in the section, 
he has to blame himself. In any event, his ultimate claim must be only against 
the promisee whom he had paid and he cannot be allowed to plead any defence 
to an action by a holder in due course. The decision in Gopalan v. Lakshminarasamma! 
on which Mr. M. S. Ramachandra Rao, the learned advocate for the petitioner, 
relies, is directly in point and the principle laid down therein, when applied to the 
present case, will be a complete answer to the plea of the first defendant. 


Mr. K. Kotayya suggested that a decree may be given against the second 
defendant in the first instance, and a decree against his client, the first defendant, 
only in the alternative. There is no ground on which I can pass such a decree. 
In fact, the usual decree to be passed in a case like the present is a decree primarily 
against the maker of the note, that is, the first defendant, and a decree against 
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the second defendant only in-the alternative. The decree of the lower Court 
dismissing the suit against the first defendant is hereby set aside and there will 
bea decree with costs for the amount found payable to the plaintiff against the 
first defendant also. . 


The civil revision petition is allowed with costs. 
V.P.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. JUSTICE 
GOVINDARAJACHARI. 


The Advocate-General of Madras .. Appellant* 
J 


V. Kuppuswami Gurukkal and others .. Respondents. 


Madras Hindu Religious Endowments Act (II of 1927), section 75-A (added by Act X of er OR 
—Vesting in Board of power of administration under scheme framed by Court— Administration ”—[ incl 
power to appoint trustees under the scheme. 

Section 75-A added by Act X of 1946 to the Madras Hindu Religious Endowments Act vests 
in the Board all powers of administration which are vested by a scheme settled by a Court m any 
Court, Judge, committee or other authority or person. The Act does not define either the word 
“< administration ” or the words “all powers of administration.” ‘‘ Administration” means the 
actual management, superintendence of the subject-matter of the scheme and the execution of all 
acts arising and required to be performed in such management and superintendence. The appoint- 
ment of a trustee is not an act of administration of a trust to which he is appointed nor is it an exercise 
of a power of administration. The individual who would carry out the acts of administration would 
be the trustee. When appointing a trustee, what is done is to appoint an individual to effect the 
act of administration. 


Section 75-A does not withdraw from the High Court the power it has under a scheme framed 
by itself to appoint a trustee in the case of a vacancy arising and it is the Court and not the Board 


that can appoint a trustee. 


On appeal from the order of Kunhi Raman, J., dated 8th November, 1946, 
passed in the exercise of the Ordinary Original Civil Jurisdiction of the High Court 
in Application No. 1839 of 1946 in C. S. No. 202 of 1938. 


K. Subba Rao instructed by Crown Solicitor (H. M. Small) for Appellant. 
W. S. Krishnaswami Naidu and O. Radhakrishnan for Respondents. 


The judgment of the Court was delivered by 


The Chief Justice.—The sole matter for consideration in this appeal is the 
construction of section 75-A of the Madras Hindu Religious Endowments Act, 
1927. That section was added by the Amending Act X of 1946 which came into 
force on 2nd April, 1946. 


The relevant facts can shortly be stated. In C.S. No. 202 of 1938, this Court 
passed a decree on 2nd December, 1940, framing a scheme for the Sri Dharmaraja 
and Sri Vembuliamman temples. The scheme provides for a single trustee and 
that every vacancy in the office of trusteeship shall be filled by the Court on an 
application made to it for that purpose. The first trustee was named in the scheme 
and, he having died, the Court on 31st January, 1946, appointed another in his 
place. This was before the addition of section 75-A to the Act. The gentleman 
so appointed refused to accept the office whereupon the first and second respondents 
in this appeal, who are worshippers of the temples, made an application to this 
Court after section 75-A had been included in the Act, seeking for the appointment 
of atrustee. Notice of the application was given to the Advocate-General, 
Madras, who appeared at the hearing of the application before Kunhi Raman, 
J. The learned Advocate-General contended that by virtue of the included 
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section the Hindu Religious Endowments Board and not the Court has vested 
in it the power of appointment of a new trustee. The learned Judge rejected 
the argument and duly made an appointment to fill the vacancy. This is the 
appeal by the Advocate General against the learned Judge’s order. 


Section 75-A provides as follows : 


“ In any scheme settled by a Court whether before or after the passing of this Act, under section 92 
of the Code of Civil Procedure, 1908, unless there is anything repugnant in the subject or context, 
all powers of administration vested by such scheme in any Court, Judge, Committee or other authority 
or person shall be deemed to have hee vested in the Board and the Board shall, notwithstanding 
any provision of this Act, exercise such powers in accordance with the said scheme.” 


It is manifest that by the scheme decree the Court alone is vested with the power 
of appointment of a trustee. The matter for consideration is whether the section, 
cited above, has rendered that part of the scheme a nullity, deprived the Court 
of its power of appointment of the trustee and, I would add, ousted the Court’s 
jurisdiction to make such appointment. 


The section vests in the Board all powers of administration which are vested 
by a scheme settled by a Court in any Court, Judge, committee or other authority 
or person. Unfortunately, the Act does not define either the word ‘‘ administra- 
tion ” or the words “ all powers of administration.” The question for consider- 
ation is whether the appointment of a trustee is included in the word ‘‘ administra- 
tion ” so that when a trustee is appointed there is an exercise of a power of admi- 
nistration. 


Mr. Subba Rao, appearing for the appellant placed some reliance upon the 
form of the scheme which is contained in the schedule to the decree in C.S. No. 202 
of 1938. It is headed, “Scheme for the administration of Sri Dharmaraja and 
Sri Vembuliamman Temples, Choolai, Madras.” Clause 1 gives some definitions, 
clause 2 provides that there shall be a single trustee and the provision, to which 
reference has already been made, regarding the Court appointing a trustee to fill 
a vacancy in the office. Clause 3 sets out the powers and duties of trustees. Further 
provisions in the schedule do not require reference. 


The circumstance that the heading is “a scheme for the administration ”’ 
under which provision is made for the appointment of trustees does not render 
the act of appointment an act of administration. I think the heading is merely 
a convenient explanation of the contents of the schedule. ‘* Administration ”’, 
to my mind, means the actual management, superintendence of the subject-matter 
of the scheme and the execution of all acts arising and required to be performed 
in such management and superintendence. Whilst “administration ” is not 
defined in the Act, section 9 (13) defines “trustee as meaning “a person. ... . 
in whom the administration of a religious endowment is vested.” If the cag 
ment of a trustee is an act of administration of a religious endowment, then the 
trustee would be able to exercise the power of appointment of himself or of his 
successor. Clearly that is not possible, at any rate under the present scheme. 
In support of the appeal, Mr. Subba Rao referred to Narayanamurthi v. Achayya 
Sastrulu) and he relied upon the observations of the judgment of the Court to 
be found at pages 718 and 719. There it is expressed-as the opinion of the Court 
that it is far from desirable that Courts should assume to themselves the continued 
supervision of institutions, for the management of which they are called upon to 
frame schemes ; and that it was also undesirable that Courts should be burdened 
with such tasks, and that under some of the schemes Courts constituted themselves 
in some manner as temple committees and the whole burden of such functions was 
thrown on the Courts. It then proceeds : 


“ We are also not satisfied that Courts of law are generally the best fitted to choose proper 
trustees.” 


In other words, they are not best fitted to make the appointment of trustees, 

Clearly there was a distinction drawn between the actual management, superin- 

aa A D 
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tendence or administration of a trust or institution and the appointment of a trustee 
for an institution. I can find no support in that judgment for the contention 
that the appointment of a trustee is an act of administration of a trust to which 
he is appointed. 


Undoubtedly, the individual who would carry out the acts of administration 
would be the trustee. It may be that in regard to some of his actions, as the scheme 
in fact here provides, he might have to obtain sanction of the Court, but the actual 
administration itself is that of the trustee ; but approval of some of the trustee’s 
acts might well be administration by the Court. When appointing a trustee, 
what is done is to appoint an individual to effect the act of administration. I 
am unable to see any support for the suggestion that an appointment of a trustee 
must itself be an act of administration and the exercise of a power of administration. 


There is a further aspect. From the argument in support of the appeal, it 
must follow that the Board, in effect, steps into the shoes of the Court and exercises 
the powers which the scheme confers upon it, if, under section 75-A the Board 
is entitled to make the appointment ofa trustee. In other words, as I said earlier, 
the jurisdiction of the Court is ousted by section 75-A. The ouster of jurisdiction 
of the Court must be clearly and unambiguously expressed when such is the inten- 
tion of the Legislature. In considering whether the section in question does effect 
ouster, reference can conveniently be made to some other sections of the Act. 
Section 57 (1) empowers the Board, in the circumstances therein specified, by 
order to settle a scheme of administration of a temple. But by sub-section (7) 
the trustee or any person having interest may within six months of the date of pub- 
lication of the order institute a suit to modify or set it aside. By sub-section (9) 
any scheme of administration settled by a Court under section 57 may be modified 
or cancelled by the Court. Clearly, in any action taken by the Board under sec- 
tion 57, the Court itself is the ultimate authority to decide finally all matters 
with respect to the subject-matter of the scheme framed by the Board. By sub- 
section (2) of section 57, the scheme settled by the Board may contain provisions 
for (a) fixing the number of trustees, (b) removing trustees, and (c) appointing 
new trustees. Clearly there the Board is authorised to name some authority other 
than itself to appoint trustees. The sub-section does not indicate that the Board 
itself must be the authority to appoint trustees. Sections 63 and 65 contain corres- 
ponding provisions relating to schemes for maths, as does section 57 in regard to 
schemes for temples, being framed by the Board. 


If the intention of section 75-A had been for the Board, to supplant the Court 
and to oust its jurisdiction, I cannot see that provisions in sections 57, 63 and 65 
would be found as they are at the present moment. Since the Court is the ulti- 
mate authority finally to decide matters arising under the sections mentioned, 
the unlikelihood that, under section 75-A, the Board should supplant the Court, 
is manifest. The language of section 75-A in no way supports the argument that 
the provision, settled by this Court in its decree scheme, by which it is the appoint- 
ing authority, is nullified. In my view, there is no such intention and no such 
effect to be found in the section itself. 


In my opinion, the appointing of a trustee is not the exercise of any power 
of administration, it is merely effecting the appointment ofa person who will carry 
out the administration which is that individual’s duty to do. Also I am satisfied 
that section 75-A does not withdraw from this Court the power which it has under 
the scheme itself to appoint a trustee, in the case of a vacancy arising. 


For these reasons, in my opinion, this appeal should be dismissed. The res- 
pondents will take their costs out of the temple funds. 


Govindarajachani, 7.—I agree. 
K.S. Appeal dismissed. 


t 
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IN THE.HIGH COURT, OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. FREDERICK WILLIAM GENTLE, Chief Justice anD MR. 
JUSTICE PATANJALI SASTRI. 


Nallendra Konar | " ,. Petttione * 
a 2. 
Venkatachala Konar and others .. Respondents. 


. ` Limitation Act (IX of 1908), section 12 (2) and (3)—Duty of Court under section 29 (g) of Stamp 
Act to direct ton of stamp duty to be borne by each party in respect of partition decree—Court not doing 
so—Time in furnishing stamps and getting copy of decree can be excluded in computing limitation for 
Jiling an appeal. 

Section 29 (g) of the Stamp Act makes it clear that it is the duty of the Court in respect of a 
decree for partition to direct the proportion of stamp to be borne by each Por Where the Court 
did not do so and in consequence a party had to postpone furnishing the amount of the Stamp 
paper required, there is no delay on the part of the party in furnishing the stamps and in computing 

imitation for filing an appeal against the decree the time taken in obtaining the copies of the decree 
and judgment must be excluded. 

Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will.be pleased to treat S.R. No. 11192 of 1946 appeal sought 
to be preferred to the High Court against the decree of the Court of the Subordi- 
nate Judge of Trichinopoly, dated 18th September, 1945, in I.A. No. 689 of 1941 
in O.S. No. 79 of 1937, as filed within the time prescribed by law or to excuse the 
delay in filing the said appeal. 

K. G. Srinivasa Aiyar for Petitioner. 

_ K. V. Ramachandra Atyar, S. Thyagaraja Aiar and T. S. Subramanyam for Res- 
pondents. 

The Order of the, Court was made by 


The Chief Justice. —This is an application to excuse the delay, if any, in the 
presentation of an appeal. On the 21st September, 1945, the applicant presented 
an application to the lower Court asking for (a) a copy of the judgment and (b) 
a,copy of the final decree. So far as the application related to the supply of the 
copy of the judgment, it was clearly in time. No copy of the judgment was fur- 
nished, it would seem, because there had not been deposited in the Court by the 
applicant the full proportion of the stamp duty payable by him. Even so, that 
was no reason why he should not have been supplied with a copy of the judgment. 
In the absence of the copy of the final decree being included in the application, 
he was entitled to the copy of the judgment, and the inclusion of the copy of the 
decree did not in any way affect his right to have a copy of the judgment. The 

ostponement of the furnishing of the full amount of the stamp paper is stated 
by him to be on account of the Court not directing the value of the stamp paper 
required from the applicant. In fact, the Court did not direct the proportions which 
the parties each had to bear out ofthe total amount for thestamp paper. Itis 
clear from section 29 (g) ofthe Stamp Act that it is the duty of the Court, in 
respect of a decree for partition, to direct the proportion of stamp to be borne by 
each party. That was not done in this case. It has been stated that it never is 
‘done. Ifthat is so, itis time that the provisions of the statute should be com- 
menced to be observed. There was no delay to be excused. and the appeal has 
been filed within the statutory limitation period. 
~ K.S. Ordered, 





* oe 3740 of 1946. a4th April, 1947- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JusTic9E HORWILL AND Mr. Justice BELL. 
M. R. Venkataraman and others .. Petttioners.* 

Griminal Procedure Code (V of 1898), sections 167, 344 and 491—Trial before the Stationary Sub- 
Magistrate, Madura—Remand of prisoners to Central Fail, Lrichinopoly—Not illegal—Order of remand with- 
out the accused being produced before Court—Legality. 

An direct for directions in the nature of habeas corpus to produce the petitioners before 
Court and set them at liberty was filed on the two allegations that (7) the petitioners who were 
being tried by the Stationary Sub-Magistrate, Madura, were remanded to Central Jail, Trichinopoly 
and (ii) the remand was ordered without the petitioners being produced before the Magistrate. 

Held, (i) that a Magistrate has full freedom with regard to the custody to which he commits 
the and that no illegality or irregularity was committed; (#) the order for remand 
without the petitioners being produced before the Court is an illegal order, but in the circumstances 
of the case no orders need be passed. 

Petition praying that in the circumstances stated in the affidavit filed there 
with the High Court will be pleased to issue directions of the nature of kabeas 
corpus directing that the petitioners who are now illegally confined in the Trichi- 
nopoly Central Jail, within the limits of the Appellate Jurisdiction of this Court 
be brought up before this Court and set at liberty. 


N. Rajagopalan for Row and Reddy for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 


The Order of the Court was made by 


Horwill, 7.—Seven persons have filed a joint application that this Court should 
issue directions in the nature of habeas corpus under section 491 of the Code of 
Criminal Procedure to produce the petitioners before this Court and to set them 
at liberty. 

Although the evidence adduced by the petitioners is very unsatisfactory, ir 
that they have filed only one affidavit, and that by a person who had no acquaint- 
ance with the facts to which he has sworn, yet two allegations relied on by the 
petitioners seem to be true and are not denied by the learned Public Prosecutor. 
The first is that they were remanded to the Central Jail, Trichinopoly, instead 
of to the Central Jail, Madura, which is the Jail to which prisoners are normally 
remanded when under trial in the Courts of the Madura district, including that 
of the Stationary Sub- Magistrate of Madura, in whose Court the petitioners were 
being tried. The other complaint of the petitioners is that the provisions of sec- 
tions 167 and 344 of the Code of Criminal Procedure were not complied with, 
in that they were not brought to Court when the Magistrate issued fresh orders 
for the remand of the petitioners to custody. 


_ On the first point, it seems to us that no illegality or irregularity was committed. 
Section 167 empowers a Magistrate having jurisdiction to remand a prisoner to such 
custody as he thinks fit. Section 344 does not use the words “as he thinks fit” 
with regard to the order of remand; but there is nothing in the section which 
suggests that after a ae sheet has been filed, the Magistrate has not the same 
freedom with regard to the custody to which he commits the accused as he had 
before a charge sheet was filed. The learned advocate for the petitioners has 
referred to the wording of section 29 of the Prisoners’ Act, as indicating that the 
only person who can transfer a prisoner from one Jail to another within the same 
Province is the Inspector-General of Prisons ; but by its very wording section 29 of 
the Prisoners’ Act does not apply to an under-trial prisoner ; nor are we deali 
with a transfer of a prisoner. Whenever an accused is brought before the Court 
and the Court issues an order of remand, the Magistrate has complete freedom, 
as far as we can see, to remand the accused to whatever custody he thinks fit. 
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On the second point, it does seem certain that an illegality was committed by 
the Magistrate in issuing an order of remand without having the prisoners produced 
before him and asking them whether they wished anybody to represent their cause 
and giving them an ed pare! of showing cause why they should not be further 
‘remanded. We trust that the Sub-Magistrate issued this order through oversight 

and because, as he later said, the prisoners were at Trichinopoly and he did not 
have much notice that a request for a further remand would be made. However 
that may be, we agree with the learned counsel for the petitioners that an illegality 
involving a breach of the provisions of the Criminal Procedure Code was com- 
mitted ; and we trust that our order will serve as a warning to the Magistrate not 
to repeat this illegality. 


The only point that remains to be considered is what order, if any, it is necessary, 
for us to pass. The learned counsel for the petitioners finds himself unable to give 
any reason why the prisoners should be released on account of the Magistrate’s 
omission. The Magistrate has posted the cases to this day ; and he has specifically 
ordered that the petitioners and their co-accused should be produced before him. 
Now that the Magistrate is fully aware of what is required of him under the law, 
we have no doubt that his order on this occasion will be a legal one. If it is not, 
the petitioners have the same freedom as before to approach this Court to set the 
illegality right. 

The petition is dismissed. 

V. P.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JustrcE HORWILL AND MR. JUSTICE SHAHABUDDIN. 
Muppana Appana and others Appellants.* 


Criminal Procedure Code (V of 1898), section 238—Scope—Power to convict for minor offence made out 
in a trial for a major offence—Trial for offence under section 396 of the Penal Code—Conoiction for offence under 
section 395 which is triable with a fury and not assessors—Legality. 

The appellants were under section 396 of the Indian Penal Code with a a com- 
mitting dacoity and that while doing so, one of their number committed murder. learned 
Sessions Judge came to the conclusion that the injury to the deceased was not such as to to make the 
person causing it guilty of murder and acquitted the ap ts of the offence with which they were 
charged, but invoking his powers under section 238 of the Code of Criminal Procedure, he found 
them guilty of the minor offence of dacoity. Ona it was contended that it was not open to 
the Sessions Judge to convict the appellants of an offence triable only by a jury after the trial for an 
offence triable with assessors. 


Held, that the conviction was lawful. Section 238 of the Code of Criminal Procedure em 
the Sessions Judge to convict the accused of a minor offence even though the accused would have 
been tried by a jury and not by assessors if he had been charged with the minor offence. 


Case-law discussed. 


Appeal against the order of the Court of Session of the East Godavari Division 
in Case No. 46 of the Calendar for 1946 on 25th November, 1946. 


B. Jagannadha Das for Appellants. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Judgment of the Court was delivered by 


Horunll, F.—The five appellants have been convicted by the Sessions Judge of 
East Godavari of an offence punishable under section 395 of the Indian Penal 
Code. Since death had resulted from an injury caused by the first appellant, he 


-~ 
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was sentenced to transportation for life. The other appellants were sentenced 
to ten years’ rigorous imprisonment each. 


The deceased had been on bad terms with appellants 1 to 3 for some time, 
because the first appellant had abducted his daughter, Appayamma and after 
keeping her for some time had sent her back. The second appellant had abducted 
the niece of the deceased ; and she too was sent back after some time. The first 
‘three appellants are brothers. The fourth and fifth appellants are friends and 
‘associates of the first appellant. On the night of the 25th/26th of June last, while 
-the deceased, his wife (P.W. 7), his daughter (P.W. 10), and his son (P.W. 11), 
were sleeping outside near their house, the five appellants came there. P.W. 7 
woke up and asked the man nearest her who he was and why he had come. That 
man was the first appellant. He immediately struck her on the left leg and left 
‘arm. She saw the other appellant standing there, the first appellant who had 
beaten her being armed aa a crowbar and the others with sticks. Her cries 
attracted her husband, who came to her side. As soon as he arrived, he was attacked 
by the first appellant with the crowbar that was in his hand and struck on his left 
‘thigh and left upper arm. P.W. 10, the daughter of the deceased, came to his 
‘assistance and was also beaten. The appellants then began to break open the 
house, the first o using his crowbar and the other appellants assisting in 
various ways, the fourth and fifth appellants standing outside to keep people from 
entering the house. Two boxes that were inside were removed and opened and 
left not far away from the house. While the boxes were being removed, P. W. 11, 
the son of the deceased, came on the scene and was also beaten. 


Information was given almost immediately to P.W. 9, the Village Munsiff of 
Maruvada, who came, recorded a statement, Exhibit P-9, from ite deced. and 
sent information to the police and Sub-Magistrate. He himself saw the boxes 
that had been forcibly broken open. The complaint of the deceased made mention 
of the contents of the boxes. Later on, another statement, Exhibit P-13, was 
recorded from the deceased by the Head Constable who came for investigation. 
Finally, when the deceased was admitted into the hospital, and the doctor found that 
his condition was serious, the localSub- Magistrate was sent for and a third statement, 
Exhibit P-1, was taken from him. These statements were recorded on the 26th, 
o7th and 28th June, respectively. 


The appellants were charged under section 396 of the Indian Penal Code with 
conjointly committing dacoity and that while doing so, one of their number (the 
first accused) committed murder. The learned Judge came to the conclusion 
that since the injury to the deceased was not such as to make the person causing 
it guilty of murder, he acquitted the appellants of the offence with which they were 
charged, but invoking his powers under section 238 of the Code of Criminal Proce- 
dure, he found them oy of the minor offence of dacoity. An offence punishable 
under section 396 of the Indian Penal Code is triable by assessors, whereas an offence 
punishable under section 395 of the Code is triable by a jury. It is argued that 
it was not open to the learned Sessions Judge to convict the appellants of an offence 
triable only by a jury. 


There can be no doubt that the appellants were properly tried. They were 
charged with an offence punishable under section 396 of the Indian Penal Code. 
Section 269 of the Criminal Procedure Code, read with the consequent notification 
of Government, made it incumbent on the Judge to try the appellants with the aid 
of assessors. Since he did that, the trial was in accordance with the directions of 
that section and was therefore legal. There is nothing in any part of the Code of 
Criminal Procedure, as far as we have seen, which suggests that a person can be 
convicted in a trial by assessors only of an offence that is triable by assessors or that 
he can be convicted on trial by a jury only of an offence which is triable by a jury. 
Section 238 (2) says that when a person is charged with an offence and the facts 
proved constitute only a minor offence, he may be convicted of the minor offence, 
although -he-is not-charged with it. It therefore empowers any Court, whatever 
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the nature of the tribunal may be, to convict a person of a minor offence. The 
only exception to the general rule laid down in sub-section (2) is found in sub- 
section (3), which prohibits the Court from convicting an accused person of any 
offence referred to in section 198 or section 199 of the Indian Penal Code when no 
complaint has been made as required by those sections. It is argued that if section 
238 (2) be given its natural interpretation, it would have the effect of overriding 
section 269, Code of Criminal Procedure. Section 269 only specifies the tribunal 
that shall try persons on charges relating to certain classes of offence. In other 
words, it relates to the trial and not to the conviction, whereas section 238 (2) deals 
only with the conviction. It is also argued that by trying the appellants with 
assessors, instead of by jury—especially as the majority of the assessors were of the 
Opinion that the appellants were not guilty—they lost their valuable right of being 
tried for an offence of which they would have been found not guilty by a jury. 

That argument is irrelevant ; if the law permits such a thing to be done, as we are 
satisfied that it does, we are not concerned with the effect of the law ; but we might 

say that the Code does not recognise any principle that a trial by jury is more 
advantageous to the appellants than a trial by assessors. The more serious offences, 

such as murder, are triable with the aid of assessors, whereas minor property offences 
are tried by jury. The opinions of assessors are no guide to the opinion they might 
have expressed if they had had the same advantage as a jury of being charged by 

the Judge and deliberating together. 


The only case to which we have been referred in which the present question 
directly arose is Emperor v. Changouda}, in which the learned Judges held that the 
terms of section 238 of the Code of Criminal Procedure empowered the Judge to 
convict the accused of a minor offence, even though the accused would have been 
tried by a jury and not by assessors if he had been charged with that minor offence. 
There are many cases in most of the High Courts in which learned Judges have 
affirmed the legality of a conviction of a minor offence triable with the aid of 
assessors where the trial was by jury. In those cases, as in Emperor v. Changouda} 
reference was made with approval to the reasoning of Bhashyam Aiyangar, J., 
in Pattikadan Ummaru v. Emperor?. We also with great respect think that the matter 
could not be expressed more aptly than it was by Bhashyam Aiyangar, J., in the 
passage so frequently cited with approval. Hesaid : 

“ The effect of section 238 in my opinion is to invest a jury trying an offence Kabeh aj 
with authority to find as an incident to such trial that certain facts only are proved in the trial whi 


facts constitute a minor offence and return a verdict of guilty of such offence though such minor offence 
be not triable by a jury.” 


Benson, J., who also delivered a judgment in that case, based his decision on rather 
different grounds; and we find those same views expressed in a judgment of a’ 
Bench of this Court of which he was a member, Queen-Empress v. Anga Velayan®, 
The learned Judges were there dealing with a case in which the facts set out in the 
order of the Committing Magistrate showed that the offence committed was one 
punishable under section 396 of the Indian Penal Code. Yet the learned Sessions 
Judge framed a charge only under section 395 of the Indian Penal Code and then, 
as required on such a charge, tried the accused by a jury. The learned Judges 
were of the opinion that if the accused were not guilty under section 396 of the 
Indian Penal Code, they were not guilty of any offence at all. During the course 
of their judgment they said: E 

“ Had the circumstances been different, so as to give ground for supposing that the accused 
might be guilty of dacoity without being guilty also under section 396, then the Sessions Judge might 
properly have empanelled a jury, and, on the conclusion of the trial, he might under section 269, 
Criminal Procedure Code, have asked their opinion as assessors as to the guilt of the accused under 


section 396, Indian Penal Code, and the Judge should then have found the accused guilty or not 
guilty under that section. If he found them guilty, he should have proceeded to conclude the 


1. (1920) I.L.R. 45 Bom. 61 g. (1898) I.L.R. aa Mad. 15. 
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case by passing sentence. If, however, he found them not guilty, he should have then charged the 
Jury with respect to the dacoity under section 395, Indian Penal Code, and should have taken their 
verdict thereon as a jury.” 


As we have pointed out, this was in accordance with the reasoning of Benson, J., 
in Patttkadan Ummaru v. Emperor!. This reasoning did not however find favour 
in the cases which followed Patitkadan Ummaru v. Emperor’. The procedure suggested 
in Qyeen-Empress v. Anga Velayan® seems cumbrous though correct; and we are 
satisfied that that adopted by the learned Sessions Judge was lawful. 


The eye witnesses to this offence were P. Ws. 7 and ro to 12. P.Ws. 7 and 10 
claimed to have witnessed the offence from the beginning. P.W. 11 came there a 
little later, as has been stated above. P.W. 12 lived in a house about go yards from 
the scene of offence and was awakened on the night in question by the loud cries 
proceeding from the house of the deceased. He ran to the house and arrived 
too late to see the beating of the deceased and P. Ws. 7 and 11, but he saw the 
boxes being carried away by the fourth and fifth appellants. When he tried to 
seize the fifth appellant, he was beaten on his knee by the fourth appellant. 


The principal witnesses are P.Ws. 7 and 10; but the evidence of P.Ws. 11 
and 12 cannot be ignored, because it affords valuable corroboration to the evidence 
of P. Ws. 7 and 10 and shows not only that all the appellants were present, but also 
that they were assisting in the removal of property from the house of the deceased 
and were attacking‘ anybody who attempted to resist them. It has been argued 
at great length that P.W. 10’s evidence should not be accepted. One reason is 
that in two of the three dying declarations of the deceased, P. W. 10 is not mentioned ; 
but we find that it is in Exhibit P-13. It is undoubtedly true that she was injured 
and was taken by the Head Constable together with the other injured persons to the 
hospital, where she seems to have told the doctor that the injuries had been caused 
by beating at about midnight. This indicates very clearly that she was present at 
the scene of offence while the dacoity was being committed and received injuries 
at that time. 


The other reason given for discrediting her testimony is that when the counsel 
asked for a copy of her statement to the police, they were given a copy which sug- 
gested that she went to her father’s house later that night and was told by her father, 
mother, and brother, that they had been beaten by the appellants and that nobody 
had told her that the boxes had been stolen. If she really made that statement, 
then it would be pretty clear that she was not present while the beating was taking 
place and that she knew nothing of what was deposed to by her. The learned 
Sessions Judge accepted the explanation ofthe Public Prosecutor that the Killadamma 
(the name of P.W. 10) whose statement had been given to the appellants was not 
P. W. 10 but a sister of another name, who was familiarly known as Killadamma. 
P. W. 10’s evidence however shows that the other Killadamma was not present 
in the vicinity that night and so could not have made the statement attributed 
to her. Moreover, it is very clear from a perusal of the case diary of the Head 
Constable that the Killadamma examined by him was taken by him to the hospital 
the following day and that it was to her that the wound certificate was given and 
not to some other Killadamma; so that it is fairly clear that the learned Sessions 
Judge was labouring under some misapprehension. We have examined the case 
diary of the Head Constable in some detail and have come to the conclusion that 
the statement of which the appellants were given a copy was not the statement of 
anybody bearing the name of Killadamma, but was the statement of one Maha- 
lakshmi, who has not been examined. It would appear from a perusal of the list 
of witnesses examined by the Head Constable that there was an interpolation of the 
name of Killadamma as P. W. 5; but the numbers against the statements of the 
‘witnesses were not then altered to correspond with the numbers in the list. Since 
Mahalakshmi’s original number was five, a copy of Mahalakshmi’s statement was 
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given as the statement of Killadamma. Killadamma is now shown: as having 
corroborated P. W. 2, though the use of the masculine singular shows that the 
remark applied originally only to P.W. 4 in the list. This alteration suggests that 
the case diary of the Head Constable cannot be acepted at its face value; but we 
are satisfied that the statement originally attributed to one Killadamma was not 
made by any one of that name. It seems most unlikely that P. W. 10 was not 
questioned that night; and the facts set out above would show that she must have 
been there. Even if we cannot be sure that P. W. 10’s statement was noted by the 
Head Constable, it is clear that she was examined on the agth by the Circle Inspector ; 
and since we are satisfied, because of her injuries and the fact that she was taken 
by the Head Constable to the doctor on the following day, we find no reason for 
supposing that at any time she made a statement which was contrary to her evidence. 
If she was present and beaten, she could not possibly have said that she came there 
‘only after the accused had run away and was told of the incidents by her parents, 
sister and brother. 


Although certain discrepancies between the evidence of one witness and that 
of another and between one statement of a witness and another have been referred 
to, we do not find any discrepancies of such a nature as to lead us to doubt in any 
way the general accuracy of the evidence of P. Ws. 7 and 10 to 12. 


It was next argued that it is very doubtful whether there was any theft at all. 
The motive given by the deceased was the ill-feeling between the appellants 1 to 3 
on the one hand and him on the other with regard to seduction of two women of his 
family. We do not find this a sufficient reason for thinking that the appellants did 
not come with the intention of taking the property. The earliest information 
given by the deceased refers to the taking away of the two boxes; and a list was 
given of their contents. The statement of the deceased finds support from the 
detailed evidence of P. W. 10. P.W. 7 made a similar statement, though our 
attention had been drawn to an earlier statement made by her which perhaps 
suggests that because of her state of mind she did not pay any close attention to the 
removal of the property. The evidence of the Village Magistrate shows that two 
boxes had been forced open and were found empty near the house. Ifis of course 
possible, as the learned advocate for the appellants suggests, that these boxes were 
empty when taken ; but it seems to us unlikely that those boxes should have remained 
locked inside the house empty, especially since at the earliest opportunity, a list of 
their contents was given by the deceased, P.W. 10, and others. 


te — 


The next contention is that even though there was a theft of property, there 
was no conjoint taking of the property such as is necessary to sustain a charge under 
section 395 of the Indian Penal Code. It is suggested that the object of the attack 
was to beat the deceased and that the taking of the property was merely incidental 
or by after-thought. The intention of the appellants must, however, be judged by 
their acts. They beat P. W. 7 because she challenged them. They beat the deceased 
because he came to the rescue of his wife. They then without hesitation began to 
break open-the house. The very fact that the first appellant used a crowbar would 
perhaps suggest that he brought the crowbar because he thought that a crowbar 
was necessary, not for beating P.W. 7 and the deceased and others, but for breaking 
open the House. It was his act of thrusting the crowbar into the wall of the house 
that was responsible for unloosening the fastenings and which enabled him and the 
other accused to go inside the house. Appellants 1 to 3 removed the hasp of the 
door and then entered the house together. Appellants 1 to 4 stood outside to | padi 
other persons from entering. -All the appellants then, according to the evidence of 
P.W. 10, helped to remove the boxes and, according to the evidence of P.W. 12, 
appellants 4 and 5 actually carried away the boxes. This evidence proves that the 
primary object of the accused or at any rate one of their objects was to break 
into the house and take the property. It is also clear from the evidence that injuries 
were caused in order to facilitate the entry of the appellants into the house to take 
the property. Had they not beaten P.W. 7 and the deceased and others who had 
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come ‘to ‘their ‘assistance, it would not have been possible-for the ‘appellants ‘to 
peacefully open the house and take away the boxes. The appellants even beat 
P.W. 12, who arrived on the scene after the boxes had been taken away from the 
house, because he tried to prevent the boxes ‘being carried away. The causing of 
the hurt and the' taking of the’ goods were therefore parts of the: same transaction 
and committed with the object of removing the boxes and taking their contents. 
The appellants were therefore guilty of committing dacoity. i 4 


r 


Finally, it has been argued that the offence of dacoity has not been brough 
home to all the appellants. The principal part was played by the first appellant, 
who used his crowbar not only for beating those who cried-out or resisted him, but 
„also in breaking open the house. The second appellant struck P.W. 10 on the 
legs and was one of those who went inside the house to carry away the boxes. The 
third appellant struck P.W. 10 on the back and P.W. 11 on the leg. © He, too, was 
one of the men who went inside to carry away the boxes. The fourth and fifth 
appellants did not go into the house, but stood at the doorway preventing people 
from approaching. The fifth appellant was: then striking the eaves of the house 
in order to drown the cries of P.W. 10. We have no doubt on this evidence that all 
the five appellants participated in the dacoity. 


There remains the question of sentence. The appellants were somewhat 
fortunate in not having been convicted under section 396 of the Indian Penal Code. 
The act of the first appellant in giving the deceased such a severe blow on the leg, 
fracturing his femur, and causing such a deep and extensive wound as to lead to 
septicaemia and death certainly merits the punishment awardedto him. The 
sentence of ten years’ rigorous imprisonment on the other appellants might seem 
somewhat heavy ; but the offence committed was a grave one, in which death 
was caused to one person and ‘injuries to three others. We are unable to say 
that the sentences are so excessive as to warrant our interference in appeal. 


The appeal is dismissed. 
K.S. ©- Appeal dismissed. 


[PRIVY COUNCIL.] 
(On Appeal from the High Court of Judicature at Madras. 1) 


PRESENT :-—LoRD SIMONDS, : LORD UTHWATT. AND SIR Jonn BEAUMONT. °° 
AL. AR. Vellayan Chettiar (deceased) and others .. Appellanis* 


U 


The Government of the Province of Madras, through the Col- 
lector of Ramnad at Madura, and another .. Respondents, 


Civil Procedure Code (V of 1908), section 80—Notice under, on behalf of one plaintiff —Suit, tf can be instituted 
by him and another—Right to notice as required by section 80-—If can ba waived—Plea of implied waiver and 
éstoppel—_Onus—Suit in wrong Court—Defendant raising only the question of want of jurisdictt uit 
subsequently filed inthe proper Court—Defendant raising the plea of want of proper notice at that stage—If 
estopped from raising it. A : 

Section 80 of the Civil Procedure Code according to its plain meaning requires that there should 
be “ identity of the person who issues the notice with the person who brings the suit.” Hence where 
a notice as required by the section is given on behalf of only one person, a suit cannot be instituted 
by that person and another on the strength of such notice. To hold otherwise would be to admit 
an implication or exception for which there-is no justification. 

Bhagchand Dagadusa v. Secretary of State for India, (1927) 53 M.L.J. 81: LR. I.A. 338 > 
I.L.R. 51 Bom. 725 (P.C.) Relied upon ; Appa Rao v. Secretary of State far India, (1930) 59 MEJ. 
923 : on appeal A.I.R. 1935 Mad. 389, Referred to. f i 

` r Å— aaa anga aga AA a aa aaa Sa ANA ANANA anana nana _ 
A aTe ' I. (1944) 2 M.L.J. 65 : LL.R. (1945) Mad. 963. -` -o 
* P.C, Appeal No, 11 of 1946. end July, 1947, 
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There is no reason why the notice required to be EN under section 80 should not be waived 
if the authority concerned thinks fit to waive it. It is for his protection that the notice is regt hig 
' if in the particular case he does not require that protection and says so, he can lawfully waive ca 
right. ere is no inconsistency between the proposition that the provisions of the section are oat a 
tory and must be enforced by the Court and that they may be waived by the authority for whose 
benefit they are provided. 


Bhagchand paren v. Secetary of State for India, (1927) 53 M.L.J. 81 : L.R. 54 L.A. 938 : ILL.R. 
51 Bom. 725 (P. a) Explained. 


Gaskwar Baroda State Railway v. Hafiz Habib-ul-Haq, (1938) 2 M.L.J. 11 : L.R. 65 LA. 182, 
Distinguished. 

Where plaintiffs contend that the defendants have waived their right to the notice, or alter- 
natively, are estopped from saying that they did not, the burden lies on the plaintiffs to establish 
the facts upon which they rely for raising the implication or creating the estoppel. . 


The suit was originally instituted in the Court of the District Munsiff against the Government 
of the Province of Madras and a Municipal Council. Notice under section 80 sari Ha only on 
behalf of one of the plaintiffs. The defendants raised only-the question of want of ju ction of that 
Court. They were successful and a suit was subsequently filed in the Court of the Subordinate duces: 
The defendants at that stage raised the plea of want of proper notice. The plaintiffs conten ed 
that the defendants had waived their right to proper notice of the suit, or, alternatively, are estopped. 
from contending that no proper notice was given. 


Held, that the plaintiffs had not established any facts upon which the defendants must be deemed 
to have waived proper notice or are estopped from asserting want of proper notice. There 18 no: 
reason why the defendants should not raise the plea of want of proper notice. The plaintiffs were 
in error throughout in instituting a suit which section 80 prohibited. The defendants were under 
no duty to them to point out their error. They might have been negligent in their own interest 
in not raising the plea at an earlier stage. But negligence cannot give rise to an estoppel 
unless there is a duty to care. 


S. P. Khambatta, K.G. and H.J. Umrigar for the Appellants. 
Sir Thomas Strangman, K.C., and M.R. Jayakar for the Respondents. 


Khambatia.—There are two questions for determination, firstly whether the notice of suit given 
by the first appellant complied with the requirements of section 80 of the Code of Civil Procedure + 
asrang that the said notice was defective then the second questiqn arises namely whether the 
Respondents have waived their right to question the said notice, or are estopped by their conduct 
from alleging that the notice is defective; also do the terms of section 80 permit waiver. 


As to the first question the notice in the present proceedings was given by only one out of the 
two original Plaintifis, although there is a reference in the notice to “ plaintiffs ” in the plural. Prior 
to the decision of the Board in Bhagchand Dagadusa v. Secretary of Sats or India!, there have been 
decisions of the Courts in India that a notice given by only one out of two plaintiffs would be a sufficient 
compliance with the section. 


(Counsel was requested by the Board not to refer to any authorities on this point prior to the 
decision in 54 I.A.). In Appa Rao v. Secretary of State for India’, it was held that a notice by one out 
of two plaintiffs would not be a good notice under section 80; this was upheld on appeal (A.1.R. 1935 
Madras 389.) 

As to the second question it is submitted that on the facts of this case there has been waiver oF 


the Government. Their original written statement contains no mention of any objection as to laci 
of a valid notice, and all proceedings in the District Munsiff’s Court were carried out on the bass 
that a PADA notice had been issued. It was only three years later when the suit was transferred 
to the Court of the Subordinate Judge, that objection to the validity of the notice was taken at a ime 
when a fresh suit would have been barred by limitation. It is also submitted that the Respondents 
are now estopped by their conduct in pleading the want of a proper notice. As to the question whether 
section 80 permits the Government to waive its rights to a proper notice, the Courts in India have 
not agreed, some of the High Courts have held that on the true interpretation of the Board’s decision. 
in 54 L.A. there can be no waiver or estoppel. 


Reference was made to Sarkar v. Radharani Dassya®? ; Ramnarain v. Ram Kishun* ; Marina Ammayi 
v. The Secretary of State for India! ; Hirachand Himatlal Marwari v. Kashinath Thakurji® ; Ginwala v. Secretary 
of State? ; Gaekwar of Baroda State Railway v. Habib-ul-Hagq". 


Sir Thomas Sirangman, K.C., and M.R. Jayakar for the Respondents. 





I. (1927) 53 M.L.J. 81: L.R. I.A. 338 : 5. (1941) 1 M.L.J. 328. 
1.L.R, 51 Bom. 725 (P.C.). = : 6. yee 1942 Bom. 339. 
2. (1930) 59 M.L.J. 923 : A.I.R. 1931 Mad. 7. I.L.R. (1943) Bom. 186. 
175. : 8. (1938) 2 M.L.J. 11 : L.R. 65 I.A. 1822 
3. AIR. 1931 Cal. 175. I.L.R. 1938 All. 601 (P.G.). 
4. ALR. 1934 Pat. 354. 
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The present suit was not instituted until presentation of the plaint to the proper Court, in this 
case, the Court of the Subordinate Judge. As soon as that was done, an objection as to lack of valid 
notice was taken by the Respondents. There was nothing here in the nature of waiver, nor could 
there be waiver. ion 80 is mandatory and explicit and cannot be whittled away by hardship 
caused to the aggrieved party, through the operation of limitation. In any case it appears that 
in the present case the Appellants could have been in time by giving a fresh notice. (Refers to 
section 14 of the Indian Limitation Act.) 


As to the cases cited by the Appellants, in the Calcutta case the objection was taken two years 
later and it is common to all the cases cited that there was only one proceeding and not two as in the 
present case. 


It is submitted on the authority of the Privy Council decisions in Bhagchand Dagadusa v. Secretary 
of State for India’ and Gaskwar of Baroda State Railway v. Habib-ul-Hag* no question of waiver or 
estoppel can arise where a notice is defective. 

Khambatta K.C., replied. 


Their Lordship’s Judgment was delivered by 


Lorp Srmonps.—This appeal, which is brought from a judgment and decree 
of the High Court of Judicature at Madras, reversing a decree of the Subordinate 
Judge of Devakottai, raises a question of some Importance upon section 80 of 
the Code of Civil Procedure. 

The suit in which the appeal is brought was instituted by two plaintiffs, Al. 
Ar. Vellayan Chettiar and Rao Bahadur, D.A.P., R.M. Arunachalam Chettiar 
against the respondents the Government of the Province of Madras and the Muni- 
cipal Council of Karaikudi claiming to have set aside the decision of the Appellate 
Survey Officer in regard to certain land in Karaikudi village by declaring that 
such land belongs to them with other appropriate relief. 


The first plaintiff died while this appeal was pending and is represented by 
the third appellant Al. Ar. Kalairaja. 

The decision of the Appellate Survey Officer having been given on the 1gth 
January, 1935, notice was on the goth June, 1936, given on behalf of the 1st plaintiff 
only to the Collector of Madura claiming that that decision was erroneous and 
that the erection of certain structures and certain work done by the 2nd respondent 
were unlawful and threatening that unless amends were made within two months 
a suit would be filed against both respondents. 


It was not and could not be seriously contended that this notice was given 
‘on. behalf of anyone except the first plaintiff though it contained a single reference 
to proprietors (in the plural) of the village. 

Section 80 of the Code of Civil Procedure is, so far as is material, as follows : 

“No suit shall be instituted against the Crown... . until the expiration of two months next 
after notice in writing has been delivered to or left at the office of. . . . (c) in the case of a suit against 
a Provincial Government, a Secretary to that Government or the Collector of the District, and deli- 
vered to him or left at his office, stating the cause of action, the name, description and place of resi- 
dence of the plaintiff and the relief which he claims ; and the plaint shall contain a statement that 
such notice has been so delivered or left.” 

Notice having been given on behalf of the ist plaintiff only, on the 13th Sep- 
tember, 1936, both plaintiffs filed a suit in the Court of the District Munsiff of 
Devakottai against both the respondents claiming the relief already stated. In 
this suit the respondents put in written statements on the 3rd February, 1937, 
but no exception was taken to the notice. Objection was, however, taken to the 
jurisdiction of the Munsiff in view of the value of the subject-matter of the suit 
and, after enquiry had been made, this objection prevailed. Accordingly on the 
goth November, 1938, the plaint was returned to the plaintiffs under Order VII, 
rule 10, for presentation to the Court of the Subordinate Judge of Devakottai. 

Nearly ten months later, on the 13th September, 1939, the plaintiffs presented 
the plaint in the present suit in the said Court claiming the relief alredy mentioned. 
The plaint contained the following averments : 


1. (1927) 53 M.L.J. 81: L.R. 54 I.A. 938: OL.R. 1938 All. 601. 
ILL.R. 51 B. 725 (P.G.). a, (1944) 2 M.LJ. 65: ILL.R. (1945) 
2. (1938) 2M.L.J. 11: L.R. 65 I.A. 182: Mad. 263. 
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_“ 19,—(a) Though the first plaintiff alone was a party to the survey proceedings inasmuch as 
laintiffs 1 and 2 are the landholders and proprietors of the Karaikudi vilage, this suit is filed by 
oth of them. 
POEL tye aoa notices of suit were given to both the defendants on the goth June, 1936, and 
were served in their offices on 2nd July, 1936.” 
Both the respondents filed written statements on the 23rd March, 1940, and each 
pleaded that 


“ the suit notice alleged is not in accordance with law and the suit is, therefore, not maintainable.” 


On the 6th April, 1940, a number of issues were settled, only one of which 
is material to this appeal, viz. : 

“o. Whether proper notice of suit has been given.” 
On the 12th November, 1940, two further issues were framed as follows :— 


“ 9,—(a) Whether the defendants have waived their right to a proper notice of suit ? 

“ g—(b) Whether defendants are estopped from contending that no proper notice of suit was 
given to them? ”. 

These issues were all decided in favour of the plaintiffs by the learned Subordi- 
nate Judge, but upon appeal to the High Court (Sir Lionel Leach, C.J., and Shahab- 
ud-din, J.)+ his decision was on all points reversed. Hence this appeal, which was 
brought by both plaintiffs, of whom as already stated the first has since died, the 
third appellant being substituted in his stead. 

Their Lordships are of opinion that the judgment of the High Court should 
be sustained. 

Upon the first issue the decision of this Board in Bhagchand Dagadusa v. Secretary 
of State for India*, appears to be decisive. It was there said that section 80 is 
express, explicit and mandatory, and admits of no implications or exceptions. The 
question there was whether a suit, in which an injunction was claimed, was a “suit 
within the section. This Board decided for the reason above briefly stated that 
it was. In the present case the question is whether, a notice having been given 
on behalf of one plaintiff stating his cause of action, his name, description and place 
of residence and the relief which he claims, a suit can then be instituted by him and 
another. It is clear to their Lordships that it cannot. The section according 
to its plain meaning requires that there should be in the language of the High Court 
of Madras “identity of the person who issues the notice with the person who brings 
the suit.” (See Appa Rao v. Secretary of State for India®, and on appeal‘.) To hold 
otherwise would be to admit an implication or exception for which there is no 
justification. 

_ The notice then being defective, the appellants urge that the respondents 
have “waived their right to a proper notice of the suit” or alternatively are 
“estopped from contending that no proper notice was given.” ‘There appear 
to be two questions here involved, (1) whether it is competent for the defendant 
in a suit, to which section 80 applies, to waive his right to a proper notice and 
(2) whether, upon the assumption that it is so competent, the respondents in this 
case waived their right. 


Upon the first question the respondents have relied upon two cases which 
came before this Board. In the case in Bhagchand Dagadusa v. Secretary 
of State for India*, to which reference has already been made, no question 
of waiver arose. The observations of Lord Sumner in delivering the opinion 
of the Board were directed solely to the construction of the section and cannot 
in their Lordships’ opinion be regarded as deciding that it is not ccmpetent 
for the authority, for whose benefit the right to notice is provided to 
waive that right. There is no inconsistency between the propositions that the 
provisions of the section are mandatory and must be enforced by the Court and 
that they may be waived by the authority for whose benefit they are provided. 


1. (1944) 2 MLL.J. 65; I.L.R. (1945) Mad. LLR. 51 Bom. 725 (P.C.). 
203. : 3. (1980) 59 M.L.J. 923. 
2, (1927) 53 M.L.J. 81: L.R. 54 I.A. 338: 4. A.LR. 1935 Mad. 389. 
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The second case relied on was Gaekwar Baroda State Railway v. Habib-ul- 
Haq. There the sections of the Code under consideration were sections 86 and 
87, which in effect make the consent of the Governor-General in Council a condi- 
tion of a suit being brought against a Sovereign Prince, and it was held that that 
condition could not be waived by the Sovereign Prince. But their Lordships 
would observe that this decision, which related to a consent by a third party, wha 
was not a party to the sult, is not a governing authority where the only person con- 
cerned is himself a party to the suit. The condition to which sections 86 and 87 
relate is created not, or not merely, for the benefit of the Sovereign Prince, but 
to serve an important public purpose. It is for that reason that the consent of 
the Governor-General in Council is requird, and for that reason that there can 
be no waiver of his consent by a Sovereign Prince. On the other hand, there appears 
to their Lordships to be no reason why the notice required to be given under sec- 
tion 80 should not be waived if the authority concerned thinks fit to waive it. It 
is for his protection that notice is required : if in the particular case he does not 
require that protection and says so, he can lawfully waive his right. 


The second question is whether in the case under appeal the respondents 
did waive their right, or, alternatively, are estopped from saying that they did not. 
It is clear at least that they did not do so expressly, and it seems that there is little 
difference between saying that they impliedly did what they did not do expressly 
and saying that they cannot be heard to say that they did not do so. The burden 
lies on the appellants to establish the facts upon which they rely for raising the 
implication or creating the estoppel, and it is necessary to look at them a little 
more closely at this stage. 


In the suit instituted in the Court of the Subordinate Judge, the subject of 
the present appeal, the respondents in their written statements pleaded want 
of proper notice. So far as the proceedings in this suit are concerned, the appellants 
can point to nothing upon which they rely. But they look back to the earlier 
proceedings and say that in their original plaintin the Court ofthe District Munsiff 
they averred that they had given proper notice, that the respondents in their written 
statements in that suit did not deny, and must be taken to have admitted, that 
averment, and that the implication of this implied admission is that they waived 
their right to a proper notice, or, alternatively, that by the implied admission the 
appellants were induced to act upon the assumption that a proper notice had been 
given, so that the respondents are estopped from denying that fact. It is to be 
observed that the whole of the conduct upon which the appellants rely took place 
before ever an effective suit was instituted. It could not be suggested that, until 
a suit is instituted, the question of proper notice or the want of it could be raised. 
It comes therefore to no more than this, that in a suit which was wrongly brought 
in the Court of the District Munsiff the respondents were content to rely on want 
of jurisdiction for one reason only when two reasons were available. They were 
successful in the plea which they raised. Upon the suit being instituted in the Court 
of the Subordinate Judge—and for this purpose it is immaterial whether the suit 
is to be regarded as a new suit or the old suit re-instituted in another Court— they 
at once raised the plea upon which they have ever since relied. Their Lordships 
see no reason why they should not do so, The plaintiffs were in error throughout 
in instituting a suit which section 80 prohibited. The respondents were under 
no duty to them to point out their error, They might have been negligent in their 
own interest in not raising the plea at an earlier stage. But negligence cannot 
give rise to an estoppel unless there is a duty of care. 

Their Lordships are therefore of opinion that the appellants have not established 
any facts upon which the respondents must be deemed to have waived proper 
notice or are estopped from asserting want of proper notice. If in the result the 
appellants find themselves precluded by the Limitation Act from prosecuting any 
action which might otherwise have been open to them, that is a fortuitous result 
for which the respondents cannot be held responsible. 





1. -(1938) 2 M.L.J. 11 : L.R. 65 LA. 182 : I.L.R. (1938) All. 601. 
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Upon the whole case their Lordships,’ though they do - not in all respects 
concur in the reasoning. of the High Court, are of opinion that the appeal should 
be dismissed and a will, humbly advise “His . Majesty accordingly. The 
appellants must pay the costs of the appeal. 


Solicitors for Appellants: Douglas Grant and Dold. 
Solicitor for Respondents : Solicitor, India Office. 


H.J.U./V.S. | Appeal dismissed. 


[FULL BENOH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mr. FREDERICK WILLIAM GENTLE, Chief Justice Mr. JUSTIOE 
LAKSHMANA RAo AND MR, JusTicE HApPELL. | 


In the matter of an Advocate .. Petitioner*, . 

Legal practitioner—Restoration to the, roll of advocates—Evidence on which the Court will act upon—Practice 
—Certihsakes as to character and integrity—Statements as to opinions of deponents in affidavits— Value to be attached. 

In applications for restoration to' the roll of advocates, it is not the practice of the High Court 
to act upon mere certificates of character and integrity of the applicant subsequent to the removal of 
his name from the rolls. The contents of such certificates have to be placed in the form of affidavits. 
‘In such cases, the Court would not pay attention to statements as to opinions but only to statements 
of facts regarding the applicant’s conduct, behaviour and trustworthiness. 

Upon a review of the circumstances of the case, including the statements in the several affidavits 
by people who had employed the applicant or engaged his services since his name was removed 
from the rolls, it was held that the applicant had atoned for his past misconduct, had reinstated him- 

-self as an honest and upright member' of society, had shown that he is now a person who deserved 
the confidence of his fellow citizens and had regained the character which was formerly his but which 
-he lost by reason of bis misdeeds and that therefore he could be readmitted to the roll of advocates. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to direct that the petitioner herein be re-admitted 
to the rolls cf advocates of the High Court of Judicature at Madras, 


= P. Govinda Menon and V. P.Gopalan Nambiar for Petitioner. 
‘The Advocate-General (A. Rajah Atyar) for the Crown. 

The Order of the Court was made by 

The Chief Fustice.—The petitioner was enrolled as an advocate of this Court 
in 1924. He practised at Tellicherry and from 1928 to 1939, or thereabouts he 
‘was the Official Receiver of North Malabar. On the 25th June, 1940, he was 
convicted by the Joint Magistrate of Tellicherry on charges under sections 409 and 
477-A of the Indian Penal Code in respect of defalcations amounting approxi- 
mately to Rs. 2,200 in connection,with three insolvencies which he was administering 
as Official Receiver ; he was sentenced to terms of imprisonment aggregating to 
three years. On appeal, against the sentence to the learned District Judge the 
imprisonment was reduced to a total of two years and, on revision to this Court, it 
was further reduced to a period of one year. On the 27th October, 1941, he was 
struck off the roll of advocates. There is no doubt that his conduct and the 
offences he had committed called for severe condemnation, justified the sentence 
imposed upon him, amounted to a grave professional misconduct and merited his 
name being expunged from the roll of advocates. This is the petitioner’s appli- 
cation to be restored to the roll of advocates. . 

His.conduct while in jail earned the petitioner full remission and he was dis- 
charged after serving about 9} months of his sentence of 12 months. The Superin- 
tendent of the Cannanore Central Jail certified, upon his release, that his character 
and behaviour has been exemplary during the time he was in detention. 

There are some relevant facts and circumstances.connected with the, offences 
charged against the petitioner which require reference. In one insolvency, -which 


*G.M.P. No. 6484 of 1946. don aie 8th April, 1947. 
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he administered, he continued to conduct a timber business with the permission of 
of the Court. For this purpose he borrowed about Rs. 3,000 for which the lender 
required that he should make himself personally liable. The lender obtained a 

decree against the petitioner for the amount of the loan. At that time he was 

administering three other insolvencies in respect of which he was paid moneys. 
but failed to record their receipt in the books. Instead of doing that, he utilised 
those moneys, to the extent of about Rs. 2,200, by making payments towards the 
decree obtained against him for money due in connection with the other insolvency. 

Those are the defalcations for which he was convicted and sentenced and ultimately 
struck off the roll of advocates. 


Prior to the petitioner’s prosecution, the learned District Judge, having ascer-- 
tained that there was a deficiency of Rs. 775 in one insolvency, directed the petitioner 
to deposit that sum into Court. ‘Thereupon the petitioner interviewed the learned 
District Judge, he made a complete and full disclosure of all defalcations in that 
and also in the other two insolvencies. Throughout the subsequent proceedings 
he made no attempt to escape from his responsibility, but, on the contrary, he 
acknowledged his guilt. He has made complete restitution. 

It is to be observed that the petitioner did not utilise the proceeds from the 
defalcations for his own personal use and benefit, save that he devoted the moneys. 
towards the discharge of the decree against him personally which, as above stated 
was in respect of an advance he obtained to carry on a business in another insol- 
vency with the permission of the Court. Although that circumstance could not 
affect his guilt in respect of the offences for which he was convicted, nevertheless 
it is a factor to which consideration can be given in the present application. 


Since his release from jail in 1941, the petitioner has been engaged in several 
spheres of activity and service. He has been employed by business people and 
others and placed in positions of trust. In some instances his work involved receiving 
and collecting sums of money, for all of which be has accounted in full. j 
one period he managed a hotel at Calicut and the monthly receipts paid into his 
hands amounted to between Rs. 10,000 and Rs. 12,000. The proprietors state 
that he was scrupulously honest and straightforward in all his actions and gave 
them every satisfaction. Other people who employed him or to whom he rendered 
service speak in high terms as to his integrity, and, when he received money on their 
behalf, he fully accounted for it. 


A number of certificates given by those who utilised the petitioner’s services 
since he was released from jail, the substance of which I have previously mentioned, 
were filed with the present application as well as other certificates from persons 
expressing opinions regarding the petitioner’s character. Since it is not the practice 
of this Court to act upon certificates in applications of the nature of the present 
one, we required their contents to be placed in affidavits. This has now been 
done. Further, in these matters we do not pay attention to statements as to opinions 
but only to statements of fact regarding the applicant’s conduct, behaviour and 
trustworthiness. For these reasons statements in affidavits as to opinion have 
not been taken into consideration. 

Upon a review of the whole facts, including the statements in the several 
affidavits by people who have employed him or engaged his services since his release 
from jail in 1941, I have come to the conclusion that the petitioner has atoned 
for his past misconduct, has reinstated himself as an honest and upright member 
of society, has shown that he is now a person who deserves the trust and confidence 
of his fellow citizens and has regained the character which was formerly his but 
which he lost by reason of his misdeeds. For these reasons, in my view, this applica- 
tion should succeed and the petitioner should be readmitted to the roll of advocates 
of this Court. 

Lakshmana Rao, 7.—I agree. 


Happell, F.—I too agree. 
VS. — Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR, FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. JUSTICE 
PATANJALI SASTRI. Ng 


Messrs. A. Abboy Chetty and others l .. Petitioners” 
5 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 66 (1)—Question of Law which Appellate Tribunal can be 
oe fo refer to the High Court—Omission to raise question before Tribunal—Reference of that question— 
ermissibiltty. | ae | 


The question of law which the Appellate Tribunal can be required to refer to the High- Court 
under section 66 (3 of the Indian Income-tax Act is a question of law “arising out of such order ” ; 
that is, the order of the Appellate Tribunal passed on appeal. In such a case a question of law can 


be said to arise out of an order of the ‘Appellate Tribunal only if such order discloses that the question 
was raised before the Tribunal. «= ~~ ; 


Petition under section 66 (2) of the Indian Income-tax Act, praying that 
in the circumstances stated in! the affidavit filed therewith the High Court will be 
pleased to direct the Income-tax Tribunal, Madras Bench, to refer the questions of 
law raised therein to the High Court with a statement of the case under-section 66 (2) 
of the Income-tax Act, in 66 A.No. 10 (Madras) of 1945-46 (Assessment year 1943-44) 

V. Radhakrishnayya for Petitioners. - 


C. S. Rama Rao Sahib for Respondent. 
. The Order .of the Court was made by 


Patanjali Sastri, 7.—This ‘is a petition under section 66 (2) ‘of the Indian 
Income-tax Act praying that this Court:should direct the Income-tax Appellate 
Tribunal to refer the following questions to this Court for decision : 


“ (1) Where it was found that for the assessment year 1942-43 the business of A. Gopalaswami 
Chetty and Co., was the sole business of A. Gopalaswami Chetty, had the Income-tax Officer 
Jurisdiction to give an inconsistent and different finding on.the same materials and eyidence that 


for the succeeding assessment year 1943-44 the same business belonged to a firm of A. Gopalaswami 
Chetti and A. Ramanujulu Chetti. 


(2) Whether the finding given by the Income-tax Officer regarding the ownership of the busi- 
ness of A. Gopalaswami Chetty and Co., in the assessment year 1942-43 was not final and conclusive 
so as to preclude the Income-tax Officer from coming to a different finding in the succeeding assess- 
ment year in the absence of fresh facts or materials, the previous finding estopping the Income-tax 
Officer on grounds of natural justice and equity embodied in the principles of res judicata. 

The Tribunal refused to refer these questions on the ground that the only quéstion 
that was raised and argued before it was the question of fact, namely, whether the 
business of A. Gopalaswami Chetty and Co., also belonged to the appellant firm 
or was it an independent concern belonging.to one of the partners Gopalaswami 
Chetti, and that the questions now sought to be raised before the High Court was 
not raised before it at the hearing of the appeal. “The Tribunal therefore took the 
view that these questions did not arise from its order and accordingly rejected the 
application for reference made under section 66 (1) of the Act. Thereupon the 
appellant preferred the present application under section 66 (2) asking this Court 
to direct the Appellate Tribunal to state a case and to refer the questions aforesaid, 


Section 66 (1) of the Act provides : 


“ Within sixty days of the date upon which he is served with notice of an order under sub-sec- 
tion (4) of section 39, the assessee or the Commissioner may, by application in the prescribed form, 
accompanied where application is made by the.assessee by a fee of one hundred rupees, require the 
Appellate Tribunal, to refer to the High Court any question of law arising out of such order, and 
the Appellate Tribunal shall within go days of the receipt-of such application draw up_a statement 
of the case and refer it to the High Court.” ie Boe) : TON 





*C.M.P. No. 1065 of 1947. l aist April,- 1947. 
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It will be seen that the question of law which the Appellate Tribunal can be required 
to refer to the High Court under this provision is a “ question of law arising out of 
such-order,”’ i.e., the order of the Appellate Tribunal passed on appeal. -` Mr. Radha- 
krishnayya for the petitioner contends that a question, though not raised before 
the Appellate Tribunal, can well be said to “ arise out of its order,” if, on the facts 
of the case appearing from the order, the question fairly arises. I am unable to 
agree with that view. I am of opinion that a question of law can be said to arise 
out of an order of the Appellate Tribunal only if such order discloses that the question 
was raised before the Tribunal. This accords with the view taken by the Lahore 
High Court of the provisions of section 66 (2) which in this respect used similar 
language before the section was amended by the amending Act of 1939. See 
Jamna Dhar v. Commissioner of Income-tax, Punjab. 1 i 


_ Mr. Radhakrishnayya referred us to Vadilal Lallubhai v. Commissioner of Income-tax, 
Bombay?, but I do not think that that decision has any application here. The’ 
question considered by the learned Judges in that case relates to the formulation 
of questions of law for purposes of reference to the High Court under section 66 of 
the Act. It was held that under that section the assessee is not required to formulate 
precise questions of law, but has merely to require the Commissioner to refer to 
the High Court any question of law arising out of an order or a decision. Reference. 
was also made to the Privy Council decision in M. E. Moola Sons, Ltd. v. Burjorjee®, ' 
where their Lordships allowed a question of law to be raised before them for the 
first time. ‘The case furnishes no useful analogy as the scope of the remedy under 
section 66 of the Indian Income-tax Act has to be determined with reference to 
the language of the statute. ; 

I am of opinion that the Appellate Tribunal was right in refusing to refer the 
questions raised to this Court and this petition must be dismissed with costs, Rs. 150. 


The Chief Justice.—I agree and have nothing to add. l : 
B.V.V. _. Petition dismissed: 


- 


IN THE HIGH COURT OF'JUDICATURE AT MADRAS. 


. PRESENT :— MR, FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. JUSTICE 
PATANJALI SASTRI. i : an 


Messrs. Koduri Pulleswara Rao and Viswanatham, Nidadavolu .. Applicants * 
0. l 
The Commissioner of Income-tax, Madras Respondent, 

Income-tax Act (XI of 1922), section 33 (4)—Appellate Tribunal—Powers—Direction to Income-tax 
Officer to rehear case—Validity. 

_ The powers conferred upon the Appellate Tribunal 
but are very general under section 33 (4) of the Incom 
such orders as it thinks fit is a very wide one and its pow 
an appeal. Thus it has the power to direct the Income- 
rehear the case from a particular stage. 

Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench, under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) 
as amended by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 
1939), in Application 66-A No. 51 Madras of 1945-46 on its file. ` 

K. Bhimasankaram for Applicants. 

C. S$. Rama Rao Sahib for Respondent. 

a E a a A a E a 
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The Judgment of the Court was delivered by > 


The Chief Justice.—This is a reference made at the instance of the assessees 
by the Income-tax Appellate Tribunal under section 66 (1) of the Indian Income- 
tax Act. The question referred for the opinion of this Court is the following : 


_ “ Whether in the circumstances of the case the Bench had the power in law to order the resump- 
tion of the assessment proceedings from the stage indicated in the Bench’s order.” 

The facts are the following: The assessees are the agents of the Standard 
Vacuum Oil Company, Ltd., for the distribution of petrol and oils of various kinds 
and descriptions. In respect of the year of account the assessees returned a loss of 
Rs. 731 on their business, as reflected by their books, and-it would seem that the 
assessees obtained from their customers at the time sales were transacted signed 
vouchers giving the price paid for the goods supplied. 


The Income-tax Officer was not satisfied either with the assessees’? books or 
vouchers. He took the view that the assessees were trading in, what is commonly 
called, the “black market” and were receiving sums far in excess of the proper 
market rate recorded in the vouchers and books. By a letter dated the goth July, 
1943, the Income-tax Officer called upon assessees to attend at his office and produce 
any evidence on which they relied to support the return they had made. Appa- 
rently the enquiry continued. On the goth December, 1943, the assessees wrote 
to the Income-tax Officer stating that they did not receive any extra payments 
or amounts for crude oil or kerosene oil over and above the company rates from 
four named customers, and the letter adds, “ We do not wish that the above persons 
shall be summoned and examined in person in proof of our denial of receiving extra 
payment.” No additional evidence was furnished by the assessees beyond their 
books and vouchers. It would seem that the Income-tax Officer however obtained, 
from a number of the assessees’ customers, books of the customers which recorded 
payments to the assessees far in excess of the amounts stated in the vouchers and in 
the assessees’ books. He came to the conclusion that the assessees had made subs- 
tantial profits by dealings in the black market which were not reflected in their 
books and he added asum of Rs. 40,000 as profits for the year and made an assessment 
accordingly. 


On appeal to the Appellate Assistant Commissioner, in substance the Income- 
tax Officer’s action was supported save that the amount of Rs. 40,000 was reduced 
to Rs. 30,000. 


The assessees appealed to the Income-tax Appellate Tribunal. In its order 
the Tribunal expressed that it did not approve of the addition; there was no 
material indisputably to come to the conclusion that the appellants’ accounts were 
not reliable; the orders of the Income-tax Officer and the Appellate Assistant 
Commissioner were cancelled and a direction was given that the Income-tax Officer 
should proceed with the enquiry from the stage when the appellants wrote to the 
Officer on the 20th December, 1943; and that the Officer should examine the 
customers of the assessees to prove that the customers had paid amounts more than 
those recorded in the assessees’ books and dispose of the case on the basis of such 
enquiry. 

The sole point for decision here is whether the Tribunal had authority or 
jurisdiction to make the order which it did, namely, to direct the Income-tax Officer 
to rehear the enquiry from the stage at which the Tribunal directed it to be com- 
amenced. On behalf of the assessees it was contended that the Tribunal had no 
.such power or authority. 


The power or authority of the Tribunal is expressed in very general terms in 
sub-section (4) of section 33 of the Indian Income-tax Act. That sub-section 
provides that “the Appellate Tribunal may, after giving both parties to the appeal 
‘an opportunity of being heard, pass such orders thereon as it thinks fit.” es 


. The jurisdiction or powers of the Appellate Assistant Commissioner in appeals 
carried to him are given in sub-section (3) of section 31 of the Act. These powers 
28 
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are to confirm, reduce, enhance or’ annul the assessment or set aside the assessment 
and direct the Income-tax Officer -to make a fresh assessment after making such 


` r 


further enquiry as the Officer thinks fit. 


The powers conferred upon the Appellate Tribunal are in no way restricted 
by. the statute. The general authority to pass such orders as it thinks fit is a very 
wide one. There is no substance in the suggestion made by the learned counsel 
for the assessees that the powers of the Tribunal are limited to allowing or rejecting” 
an appeal. What is the full extent of the powers conferred upon the Tribunal 
it is unnecessary to go into in detail in this reference ; but clearly they must include 
the same powers which are conferred upon the Appellate Assistant Commissioner 
who has authority to direct the Income-tax Officer to hold a further enquiry. That 
is what the Tribunal has done here. i : l - 


_ In my view the answer to the question referred should be in the affirmative. 
The Commissioner will have his costs, Rs. 250. — TE: 
5 Patanjali Sastri, J.—I agree and have nothing to add. ae 

B. V. V. _* - Opestion answered in the affirmative, 


r 
A 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

l PREsENT :—MR. Justice RAJAMANNAR. — 
K. Venkata Reddi . Petitioner. ® 
Evidence Act (I of 1872), section 25—Prohibition Sub-Inspector under the Madras Prohibition Act— If 

a “ police officer ’*-—Confessional statement recorded by such ojjicer—Admissibility. | i 
A Prohibition Sub-Inspector under the Madras Prohibition Act cannot.be deemed to be a “ Police 
officer” within the meaning of section 25 of the Indian Evidence Act. Throughout the Madras 
Prohibition Act, “Police officer ” is mentioned in contradistinction to a ‘Prohibition officer.” Hence: 
a confessional statement recorded by a Prohibition Sub-Inspector is not inadmissible in evidence 

under section 25 of the Evidence Act. > . 4 
` Petition under sections 435 and: 439 of the Criminal Procedure Code, 1898, 
praying that the High Court will be pleased to revise the order of the Stationary 

Sub- Magistrate, Pulivendla, dated 26th May, 1947, in G. G. No. 353 of 1947. 


B. Fagannadha Das and C. V. Dtkshitulu for Petitioner. AN 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made: the following - MH 


> ORrDEr.—The only question which arises in this revision petition is whether 
a confessional statement recorded by a Prohibition Sub-Inspector is not admissible 
in. evidence because it is a confession made to a police officer. The decision turns 
upon whether a Prohibition Sub-Inspector can be deemed to be a “‘ Police officer?” 
within the meaning of section 25 of the Indian Evidence Act. The Stationary 
Sub- Magistrate, Pulivendla, has held: that he is not and therefore the statement 
of the accused recorded'by him is admissible. ; 


Mr. Jagannadha Das for the petitioner took me through all the relevant provi- 
sions of the Madras Prohibition Act. ‘In particular he stressed upon the following 
‘provisions. Section 15.declares‘that all offences under the Act.shall be cognizable 
and.the provisions of the Godé of Criminal Procedure, 1898, with respect to cognizable 
-offéncés shall apply to them.. Section 38 provides how a person arrested under the- 

provisions of sections 28, 29, 32, or 33 has to be dealt with. Sub-section (3) of 
that section says that on the arrested person being brought in custody before a 
Prohibition or Police Officer, such. officer shall hold such enquiry as he may think. 
necessary. He relied particularly on these two provisions and-G. O. No. 475 Mis. 
2056 Revenue dated 21st September, 1946, which declared every prohibitiom 
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station house to be a police station. This G.O; is apparently issued in accordance 
with the definition in section 3, sub-section (13) which says that “police station ” 
includes any place which the Provincial Government may, by notification, declare 
to be a police station for the purposes of this Act. 


Learned advocate for the petitioner contended that the term “ Police officer ’” 
which has not been defined in the Evidence Act should not be understood in a 
restricted sense to comprise only officers regularly employed in the police depart- 
ment but it should include officers invested with powers to detect offences and to 
investigate into them. He relied upon the Full Bench decisions in Ameen Shanff 
v. King-Emperor! and Nanoo v. Emperor®?. He however admitted that the decision 
in Radha Kishun Marwari v. Emperor? takes a different view. This decision was 
itself discussed in the Calcutta Full Bench decision, Ameen Shaniff v. King-Emperor+. 


The Madras High Court has, in a series of cases, taken the view that an Excise 
officer under the Madras Abkari Act is not a Police officer within the meaning of 
section 25 of the Evidence Act. Sundaram Chetty, J., in Mahalakshmayya v. Emperort, 
Bardswell, J., in Duratswamt Nadar v. Emperor, Horwill, J., in Public Prosecutor v. 
Marimuthu Goundan*, and very recently Yahya Ali, J., in Mayiluchanan, In re’, 
have taken this view in spite of the fact that Excise officers are invested with several 
powers similar to and of the nature of police powers. I find it difficult to distinguish 
these cases from the present case and I find nothing in the Prohibition Act which 
warrants my so doing. 


The Calcutta and the Bombay cases must be read with the respective provisions 
of the Acts with which they dealt. In Ameen Sharif v. King-Emperor}, the relevant 
provision was section 74, sub-section 3 of the Bengal Excise Act, which declared 
the area to which an Excise officer empowered under section 73 (2) is appointed 
shall be deemed to be a police station and such officer shall be deemed to be the 
officer in charge of such station. The Bombay Full Bench decision? 
must be read along with section 41 of the Bombay Abkari Act which provides 
inter alia that every officer in the cenduct of investigation of all offences punishable 
under the Act shall exercise powers conferred by the Code of Criminal Procedure 
on an officer in charge of the police station for the investigation: of a cognizable 
offence. That an identical conclusion would be reached if there is a similar pro- 
vision in any other enactment is evident from the decision of a Division Bench 
of this Court in Someshwar H. Shelat, In ref. It was there pointed out that a special 
officer of the Commercial Tax Department invested by the Provincial Government 
with the powers under section 12 (3) of the Hoarding and Profiteering Prevention 
Ordinance is a “‘ Police officer ”? within the meaning of section 162 of the Code of 
Criminal Procedure and section 25 of the Indian Evidence Act because sub-sec- 
tion 3 of section 12 of that Ordinance enacted that in conducting the investigation 
the officer shall have all the powers, duties, privileges and liabilities of an officer 
in charge of a police station under the Code of Criminal Procedure, 1898, when 
investigating a cognizable offence within the limits of his station. 


It is true that the G.O. referred to by Mr. Jagannadha Das declares a prohi- 
bition station house to be a police station within the meaning of the Prohibition 
Act, but it does not make the prohibition officer or an officer in charge of a prohi- 
bition station a “ police officer”, To my mind a very important fact which must 
be taken into account in coming to a decision on this question is that throughout 
the Act in more than one section ‘“‘ police officer ” is mentioned in contradistinction 
to a “ prohibition officer ” (Vide sections 32, 41, 42, 45, 46, 47, 48 and 49). 


It is not permissible to decide the question on an anxiety to escape what is 
pointed out as an anomaly. It is impossible to avoid it and as an instance one 
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can refer to the fact that a confession made before a Village Munsiff is admissible 
in evidence but a confession made before the District Superintendent of Police 18 
not. 

I therefore agree with the Magistrate that the statement of the accused made 
tò the Police Sub-Inspector is not inadmissible in evidence under section 25 of 
the Indian Evidence Act. The petition is therefore dismissed. - - 


AND g Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JustrcE CHANDRASEKHARA AIYAR. 
The Public Prosecutor i .. Appellant* 


4 we : 
R. T. Narasimha Reddy .. Respondent. 


Madras General Sales Tax Act Hace 1939), sections 2 (b), (i), 10 and 15—“ Dealer ?—Meaning— 
Broker or commission agent who brings s buyer together —Liabitty to tax on the turnover of his principal. 


The definition of the word “ dealer ” in section 2 (b) of the Madras General Sales Tax Act refers 


Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal 
of the aforesaid respondent (accused) by the Additional First Class Magistrate 
of Chittoor in C.C. No. 185 of 1946. 


“The Assistant Public Prosecutor (A. S. Sioakaminathan) for Appellant. 
B. Jagannadha Das for Respondent. 
The Court delivered the following 


_. Jupement.—This appeal has been preferred by the Public Prosecutor against 
an order acquitting the accused (respondent) of the charge for failure to pay the 
sales tax due from him within the time allowed, an offence punishable under sec- 
tion 15 of the Madras General Sales ‘Tax Act, 1939, read with section Io. - - 


The accused was assessed on a turnover of Rs. 1,25,000 during the year 1944-45 
and the notice calling upon him to pay the tax was received by the accused on 
sth January, 1946. He was given 21 days’ time for payment. On failure to pay, 
this prosecution was initiated against him by the Assistant Commercial Tax Officer, 
Chittoor. 

The plea of the accused was that he transacted the business in question only 
in the capacity of an agent and notas a ““ dealer ? and that therefore he was not 
liable to pay the tax. ‘This plea was accepted by the Additional First Class Magis- 
trate; who held that the accused.only acted as broker or commission agent who 
brought the seller and the buyer together. The Government has preferred this 
appeal primarily to get a decision from this Court whether the view taken by thé 
Additional First Class Magistrate is the right one. oo - 


- There can be little doubt that when the Act defines “‘ dealer ” in sub-clause (b) 
of section 2 as “‘ any person who carries on the business of buying or selling goods *,- 
it is referring to one who buys or sells goods on his own behalf. This is clear from 
explanation 2 to the sub-clausé~ Which expressly providés that “the agent “ofa 
person resident outside the province who carries on the business of buying or selling 
Aa nnn TORE nn vv nn 
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goods in the province shall be deemed to be the dealer in respect of such business 
for the purposes of this Act.” This explanation implies that otherwise, such an 
agent would not be regarded as the “dealer”. The tax is assessed on the turnover 
of a business and the word “turnover ” is defined in sub-clause (t) of section 2 
with a long explanation. The word “turnover ’’ as defined is not appropriate 
to what is done by an agent in the way of bringing together a buyer and a seller 
for brokerage or a commission. So far as he is concerned, there is nothing like a 
“turnover. It is no doubt true that an agent can protect himself by getting a 
licence under section 8, but to argue from this that if a man obtains no such licence 
he must be regarded “a dealer ” and punishable for not complying with the demand 
for payment of the tax within the time required is to ignore what is really meant 
by “dealer” inthe Act. A, person in the position of the accused undoubtedly 
runs the risk of being called upon to pay the tax and becoming liable for prosecution 
if he does not take the precaution of obtaining a licence under section 8. But 
surely it is open to him to establish that he is merely an agent and not “‘a dealer ” 
within the meaning of the Act, with a turnover in the business of purchasing and 
selling goods. It has been found by the Magistrate in this case that the respondent 
is an agent and not a principal, and I agree with him: that he is not liable. He 
was properly sequined: of the charge. i 


‘The appeal is dismissed. - 
V.S. l Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. FREDERICK WILLIAM GENTLE, Chief Justice AND MR. JUSTICE 
PATANJALI SASTRI. | 


A 


The Commissioner of Income-tax, Madras .. Applicani* 
U. | 
K. M. N. N. Swaminathan Chettiar l ~. Respondent. 


Income-tax Act (XI of 1922), section 34—Hindu undivided familyp—Re-assessment of escaped income after 

the family had become -disrupted by ttion—If can be made on he erstwhile katta—Notice—Validity— 
‘Acquiescence—Effect of—Section 25-A—If applies. . 

In the normal case of an assessment of the income made by a Hindu undivided family in the 
‘year of account, the disruption ofthe family before such income falls to be assessed in the next year 
becomes 1mmaterial and the assessment has to be made as if the family is still in existence. But when 
-several years after the family had come to an end, any portion of its income is found to have escaped 
assessment and such income is sought to be assessed under the special provisions of section 34 of the 
Income-tax Act, the provisions of section 25-A of the Act are attracted and the fiction of the 
continued existence of the family imported by section 25-A will have to be given effect to. 


Where an order is made accepting the partition alleged by the assessee the family must be regarded 
as having become disrupted on the date of partition, But even an assessment on the individual 
members on the footing of the previous disruption of the family has to be made “as if no partition 
had taken place.” Sub-section 2 of ion 25-A holds all the members jointly and severally liable 
for the whole tax so“that any one of,them could be served with a notice under section 34 as such 
notice is required to be served on “ the person liable to pay the tar.” 

Where the assessee was served with a notice under section 34 of the Act which did not specify 
in what capacity he was called upon to make a return but he made a return as the manager of the 
family without asking for elucidation from the Income-tax authorities the assessee cannot afterwards 
object to the legality of the notice on the ground that the family had divided and the notices should 
have been served on the divided member. : 


Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench, under section 66 (1) of Act XI of 1922, as amended by section 92 of the 
Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 R.A. No. 4 (Madras) 
of 1944-45 on its file for decision on the following question of law, viz. :— 


- _ Whether in the circumstances of the case a notice for re-assessment of a Hindu undivided family 
runder section 34. of the Income-tax Act, is valid on a member of the family, who was the karta, after 
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the family had partitioned and disrupted particularly when the said member was also taxed individually 
for the relevant assessment year P ’ 


G. S. Rama Rao Sahib for Applicant. 
T. V. Viswanatha Atyar for Respondent. 


The Judgment of the Court was delivered by 


Patanjali Sastri, 7.—This reference by the Income-tax Appellate Tribunal, 
Madras Bench, under section 66 (1) of the Indian Income-tax Act, 1922, arises out 
of the assessment for the year 1939-40 made under section 34 on one K.M.N.N. 
Swaminathan Chettiar, Karaikudi (hereinafter referred to as the asssessee) who 
was the karta of his joint family till the 21st January, 1940, when there was a partition 
of the family property among the members. For the year 1939-40 the assessee 
was separately assessed as the karta of the family and in his individual capacity 
in respect of the income of the family and his own private income respectively, 
but this reference concerns only the assessment of the family income. Before the 
Income-tax Officer the assessee contended that the income which had accrued to 
the family without British India in 1938-39 should not be included in the assessment 
as he, and therefore the family, was “not ordinarily resident’. The contention, 
though rejected by the Income-tax Officer, was upheld on appeal by the Appellate 
Assistant Commissioner as a result of which a fresh assessment was made on the 
23rd August, 1940, excluding the foreign income. 


In the assessment proceedings for the succeeding year 1940-41 the assessee put 
forward the claim that a partition having taken place among the members of the 
family, no assessment on the family as such should be made for that year. This 
claim was rejected by the Income-tax Officer on the 23rd December, 1941, but 
the assessee again succeeded before the Appellate Assistant Commissioner who by 
his order dated the 17th August, 1942, accepted the partition put forward and 
directed an assessment to be made on that basis. 


Meanwhile, the Income-tax Officer, having come into possession of materials 
showing that the family was ‘‘ordinarily resident ” in British India in the year 
1938-39, issued a notice dated the 6th July, 1942, under section 34 of the Act 
addressed to “‘K.M.N.N. Swaminathan Chettiar, Sembanur ” stating inter alta 
that “ your income ” for the year ending 31st March, 1939, had been both under- 
assessed and assessed at too low a rate, and that it was therefore proposed to re-assess 
such income. The notice accordingly required the addressee to deliver “a return 
in the attached form of your total income and income assessable for the said year 
ending 31st March, 1940.” In compliance with that notice which the assessee 
understood as relating to the family income, he made a return of the same income 
as before describing his “status” as “Hindu undivided family not ordinarily 
resident,” and signing as “ K.M.N.N. Swaminathan Chettiar, Manager, H.U.F.” 
(t.¢., Hindu undivided family). This was on the 29th August, 1942. Itis important 
to note that, although he had by that time obtained an order from the Appellate 
Assistant Commissioner recording the partition in connection with the assessment 
proceedings for 1940-41, he raised no contention that by reason of that partition, 
the joint family had ceased to exist and could no longer be re-assessed for the year 
1939-40 in respect of any part of its income in the previous year whether such 
income had escaped assessment or not. On the contrary, he made a return of the 
family income of that year describing himself as “Manager, Hindu Undivided 
Family” and repeating the previous claim that the family was not “ordinarily 
resident.” The Income-tax Officer, however, rejected this claim and purported 
“to make a supplemental assessment on the family “as resident and ordinarily 
resident,” computing the tax payable at Rs. 13,466 and directing the sum to be 
“ collected by adjustment of the refund due to the assessee for 1941-42 assessment.” 


From this order which was made on the 21st October, 1942, the assessee pre- 
ferred an appeal to the Appellate Assistant Commissioner, and in his memorandum 
of grounds for the first time he raised the contention which has given rise to the 
present Reference, viz.: oS 
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“The assessment supplementally made for the year 1939-40 on the ex-family which ceased tô 

éxist on 21st January, 1940, is not legally sustainable. When the notice under section 34 was served 
on 8th July, 1942, there was no family in existence.” 
‘The Appellate Assistant Commissioner disallowed the contention. He recognised 
that the family had become divided “with effect from 8th Thai Pramathi (21st 
January, 1940) according to the Additional Appellate Assistant Commissioner’s 
order in I.R.A. No. 737 of 1941-42 dated 17th August, 1942,” and that the proceed- 
ings under section 34 were initiated “when, of course, the family had ceased to 
exist.” But he held that the provisions of section 25-A were specially intended for 
making an assessment on a family after it had ceased to exist. He accordingly 
dismissed the appeal. 


The assessee appealed to the Income-tax Appellate Tribunal, which, however, 
allowed the appeal, holding that section 25-A was inapplicable to the case and also 
that no valid notice under section 34 was served on the Hindu undivided family 
as the notice served on the assessee did not indicate whether it was proposed t 
assess him as karta of the family or in his individual capacity. 


Thereupon the Commissioner of Income-tax, Madras, applied to the Appellate 
Tribunal under section 66 (1) to refer the questions of law arising out of its order 
to this Court, and the Tribunal has accordingly referred the following question 
for our decision : 

« Whether in the circumstances of the case, a notice for re-assessment of a Hindu un- 
divided family under section 34 of the Income-tax Act is valid on a member of the family, who 
was the karta, after the family had partitioned and disrupted, particularly when the said member 
was also taxed individually for the relevant assessment year? ” 


It was not seriously disputed that the question thus formulated was intended 
to raise before us both the points decided by the Tribunal adversely to the Com- 
missioner, viz., (I) whether section 25-A is applicable to the assessment made under 
section 34 in respect of the income received by the undivided family in 1938-39 
after the disruption of such family by the partition of the 21st January, 1940, 
and (2) whether the notice of the 6th July, 1942, issued to the assessee without 
indicating in what capacity he was to be assessed under section 34 could be regarded, 
in the circumstances of the case, as a valid notice to the family under that section. 


Before discussing these questions, it will be convenient to set out the terms of 
section 25-A and section 34 so far as material here ; 


SEcTION 25-A :—“ Where, at the time of making an assessment under section 239, it is 
claimed by or on behalf of any member of a Hindu family hitherto assessed as undivided that a 
partition has taken place among the members of such family, the Income-tax Officer shall make 
such inquiry thereinto as he may think fit, and, if he is satisfied . . . .- -that the joint family property 
has been partitioned among the various members or groups of members in definite portions he shall 
record an order to that effect : 


Provided that no such order shall be recorded until notices of the inquiry have been served on 
all the members of the family. 


. (2) Where such an order has been passed or where any person has succeeded to a business, 
pan or vocation formerly carried on by a Hindu undivided family whose joint family property 

been partitioned on or after the last day on which it carried on such business, profession or vocation, 
the Income-tax Officer shall make an assessment of the total income received by or on behalf of the 
joint family as such, as if no partition had taken place, and each member or group of members shall 
in addition to any income-tax for which he or it may be separately liable and Satna alice anythi 
contained in sub-section (1) of section 14, be liable for a share of the tax on the income so 
according to the portion of the joint family property allotted to him or it 5 


and the Income-tax Officer shall make assessments accordingly on the various members and 
groups of members in accordance with the provisions of section 29 : 


Provided that all the members and groups of members whose jomt family property has been 
itioned shall be liable jointly and severally for the tax assessed on the total income received by 
or on behalf of the joint family as such. i 


(3) Where such an order has not been passed in respect of a Hindu family hitherto assessed as 
undivided such family shall be deemed, for the purposes ofthis Act, to continue to bea Hindu 
undivided family. i ' ; 

— Sramon 34. (1) If in BE S of definite information which has come into his posession. 
he Income-tax cer discovers that income, profits or gains chargeable to mcome-tax have escaped 
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assessment in any year, or have been under-assessed, or have been assessed at too low 
a rate, or have been the subject of excessive relief under this Act, the Income-tax Officer 
may, in any case in which he has n to believe that the assessee has concealed the parti- 
culars of his income or deliberately pean inaccurate particulars thereofat any time within 
eight years, and in any other case at any time within four years of the end of that year, serve on the 
person liable to pay tax on such income, profits or gains, or, in the case of a company, on the 
principal officer thereof, a notice containing all or any of the requirements which may be included 
in a notice under sub-section (2) of section 22 and may proceed to assess or re-assess such income, 
profits or gains, and the provisions of this Act shall, so fr as may be, apply accordingly as if the 
notice were a notice issued under that sub-section : 

Provided that the tax shall be charged at the rate at which it would have been charged had the 
income profits or gains not escaped assessment or full assessment, as the case may be.” 

As pointed out by the Privy Council in Sunder Singh Mayjithia v. Commissioner of 
Income-tax, United and Central Provinces 1, section 25-A is directed to the difficulty which 
arose when an undivided family had received income in the year of account but 
was no longer in existence as such at the time of assessment, and it solved the 
difficulty by providing that, if the family property had been partitioned among the 
members, the assessment should be made notwithstanding section 14 (1) on the 
individual or group in respect of his or its share of the income received by the family as 
if no partition had been made, though all the members are to be jointly or severally 
liable for the whole tax. If, on the other hand, there was no partition of the family 
property, the family should be deemed to continue for purposes of assessment 
notwithstanding that it has ceased to exist by a division of status among the co- 
parceners. ‘Thus, in the normal case of an assessment of the income made by a 
Hindu undivided family in the year of account the disruption of the family before 
such income falls to be assessed in the next year becomes immaterial, and the 
assessment has to be made as if the family is still in existence. But what is the 
position when, several years after the family had come to an end, any portion of 
its income is found to have escaped assessment and such income is sought to be 
assessed under the special provisions of section 34? Does the fiction of continued 
existence of the family imported by section 25-A avail the income-tax authorities 
in making such supplemental assessment? I am of opinion that the concluding 
words of section 34, sub-section (1), viZ., “the provisions of this Act shall so far as 
may be, apply accordingly as if the notice were a notice under that sub-section,” 
are apt to attract the provisions of section 25-A to assessments made under section 34. 

Mr. Viswanatha Aiyar argued on behalf of the assessee that section 25-A could 
have no application to this case as it contemplated only cases where “at the time of 
making an assessment under section 23” a claim is put forward that a partition 
has taken place among the members of such family, whereas not only was the 
assessment now in question made under section 34, but when the family was originally 
assessed under section 23 on the 30th November, 1939, no claim was made or 
indeed could be made that a partition had taken place, as the partition in the 
family was only in January, 1940. ‘This contention found favour with the Income- 
tax Appellate Tribunal which observed : 

“ For the year of assessment in question, i.e,, 1939-40 it is nobody’s case that any claim under 
section 25-A was made by any member of the Hindu undivided family. That being so we do not 
think that section 25-A has any application to this case.” 

On the other hand, Mr. Rama Rao Saheb for the Commissioner suggested that 
sub-section (3) of section 25-A could operate independently of sub-sections (1) and 
(2) and as the order of the Appellate Assistant Commissioner accepting the partition 
was passed only on the 17th August, 1942, the family which had till then been 
assessed as undivided must be deemed to have continued to be undivided on the 
6th July, 1942, when the notice under section 34 was issued to the assessee, so that 
the assessment made on that basis was in order. We are unable to agree with 
either of these views of the matter. The contention on behalf of the Commissioner 
assumes that the words “ Where such an order has not been passed in respect of a 
Hindu undivided family hitherto assessed as undivided” cover every case of a joint 
family sought to be assessed in respect of which the income-tax authorities have not 
till then recorded an order that a partition has taken place, and that until the date 


1. (1942) 2 M.L J. 761: L.R. 69 L.A. 119: I.L.R. (1943) All. 69 (P.C.). 
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of such an order all such families should be dealt with as undivided. We do not 
think that this is a correct view of sub-section (3). As pointed out by their Lordships 
in Sundar Singh Mayjithia v. Commissioner of Income-tax, United and Central Provinces} 
section 25-A relates only to Hindu undivided families which have been disrupted, 
and the opening words of sub-section (3) quoted above refer to cases where a claim 
that a partition had taken place has been made under sub-section (1) and such claim 
has been rejected by the Income-tax Officer. Thus sub-section (3) is complementary 
to sub-section (2) and both deal with cases falling under sub-section (1). Nor is it 
correct to say that the family should be deemed to continue undivided till the date 
of the Income-tax Officer’s order under the section. Where an order is made 
accepting the partition alleged by the assessee the family must be regarded as having 
become disrupted on the date of partition as put forward by the assessee. In the 
present case, therefore, when the notice under section 34 was issued to the assessee 
on the 6th July, 1942, the family must be taken to have ceased to exist though the 
partition which was put forward as having taken place on the 21st January, 1940, 
was accepted only on the 17th August, 1942. 


This is, however, not to say that the assessee’s contention is correct. While 
it is true that sub-section (3) of section 25-A should be read with sub-sections (1) 
and (2), it does not follow that the section’ is rendered inapplicable, either because - 
of its opening words referring to an assessment under section 23, or because no 
claim as to a partition having taken place was put forward at the time of the original 
` assessment on the family for 1939-40, to the assessment now made under section 34. 
By virtue of the concluding words of sub-section (1) of thé latter section making Ai 
the provisions of the Act, so far as may be, applicable to supplementary assessments 
under that section these assessments also have to be made under and in accordance 
with section 23. In the course of such an assessment proceeding in the present case, 
a claim that a partition had taken place was put forward, though, for the first time 
before the Appellate Assistant Commissioner who, instead of making a further 
enquiry into the matter accepted and acted upon the order of the 17th August, 
1942, recording the partition in the assessment proceedings for 1940-41. The 
Appellate Assistant Commissioner in his order dated 11th February, 1943, has 
made it quite clear that he sustained the assessment under’sub-section (2) of section 
25-A read with section 34 on the footing that the family had been disrupted on the 
2ist January, 1940. His view of the position is, in my opinion, correct. 


It was said that the Income-tax Officer did not make the assessment in accord- 
ance with sub-section (2) of section 25-A as he did not make a separate assessment 
on the various members of the family as contemplated in that sub-section, but 
merely assessed the family as a whole. But this was because the assessee did not 

ut forward before that Officer the claim that there had been a partition in the 
family When such a claim was put forward for the first time in the appeal, the 
Appellate Assistant Commissioner sustained the assessment under sub-section (2) 
o 25-A without remanding the case to the Income-tax Officer for making a 
fresh assessment, because, presumably, it would make no difference in practice in the 
peculiar circumstances of this case whether the assessment was made on the family 
as an entity through its karta or whether it was made on the individual members or 
groups on the footing of its previous disruption ; for even an assessment on the 
latter footing has to be made “as if no partition had taken place,” andealthough 
sub-section (2) provides that the assessment should be made on the various members 
or groups of members it holds all the members jointly and severally liable for the 
whole tax so that any one of them could be served with a notice under section 34. 
as such notice is required to be served on “the person liable to pay the tax.” Thus 
even if the Income-tax Officer had in the first instance proceeded under sub- 
section (2) of section 25-A read with section 34 the result would practically have 
been the same, more especially as no demand notices for payment of the tax had 


ee 
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to be issued in this case, the additional tax imposed having been directed to be 
adjusted towards the refund due to the family in connection with 1941-42 assessment. . 


The assessee’s next objection regarding the validity of the notice dated the 6th 
July, 1942, is equally untenable. It was no doubt addressed, as already stated, to the 
assessee without any indication as to whether it was his personal assessment or the 
assessment made on him as the Karta of the family for the year 1939-40 that was 
proposed to be reopened; but he understood the notice as calling upon him to 
make a fresh return only in respect of the family income and submitted a return 
of such income as the Karta of the family. He made no complaint, until the 
matter reached the Income-tax Appellate Tribunal, as to any irregularity in the 
issue of the notice. As has been already stated, even on the footing that the family 
had become disrupted in January, 1940, the service of notice under section 34 on the 
assessee was perfectly in order as he was a “ person liable to pay ” the whole of the 
tax imposed under the supplementary assessment. In such circumstances, I see 
no substance in the objection that the notice ofthe 6th July, 1942, was nota valid 
notice under section 34. 

Even assuming that the notice did not give the correct particulars as to the 
person or income sought to be assessed, the irregularity must, in the circumstances 
of this case, be deemed to have been waived by the assessee. In a similar case 
in Gopaldas Purushotamdas v. Commissioner of Income-tax1, where the assessee was 
served with a notice under section 22 (2) of the Act which did not specify in what 
capacity he was called upon to make a return but he made a return as the Manager 
of the family without asking for an elucidation from the Income-tax authorities, 
it was held that the assessee could not afterwards object to the legality of the notice. 
The Court observed : 

“The contention of the assessee is that he did not know exactly as to which capacity of his was 
under investigation and therefore the notice was illegal. If the assessee was in doubt he might well 
have asked for elucidation from the Income-tax authorities ..... It is not possible therefore 
to hold that the notice issued by the Department was invalid or illegal.” 

(See also Maharajadhiray of Patiala v. The Commissioner of Income-tax (Central) Bombay? 
and Tarak Nath Bagchi v. Commissioner of Income-tax, Bengal’. 

For the reasons indicated, the answer to the question referred to us should be 
inthe affirmative. The assessee will pay the costs of the Commissioner, Rs. 250. 


The Chief Justice.—I agree and have nothing to add. 
K.S. a Reference answered in the 
affirmative, > 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR. Justice Laxsaméana Rao. 


The Crown Prosecutor .. Petitioner” 
y 


Mrs. Eliza Rencontre Respondent. 

Madras Firewood Rationing Order (1945), clauses 2 (10) and 6—Meaning of “ firewood ’’—Clause 6 
if applies only to authorised dealers. 

Where the evidence was that a neem tree was purchased for making rafters to a house and there 
was no evidence that such kind of wood is ordinarily used as fuel, it cannot be said that such wood 
is “ firewood ” within the meaning of clause 2 (10) of the Madras Firewood Rationing Order and 
hence no offence is committed in such a case, 

It is obviously wrong to say that clause 6 of the order applies only to authorised dealers, 


Petition under sections 43 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Fourth Presidency 
Magistrate, G.T., Madras, dated 13th November, 1946 in G.G. No. 2321 of 1946 


discharging the accused therein. 
r LLR. 1940 AlL 841. 3. (1946) I.T.R. 319. 

a. I.L.R. 1943 Bom. 224. 
+ Cri. R.C. No. 160 of 1947. 8th July, 1947. 
(Gr, R. P, No. 152 of 1947). 
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The petitioner in person. 
J- S. Vedamanickam for Respondent. 
The Court made the following 


ORDER, —The view of the Magistrate that clause 6 of the Madras Firewood 
Rationing Order, 1945 is applicable only to authorised dealers in firewood is ob- 
viously wrong and the question is whether the cut pieces of the neem tree seized 
in this case are “ firewood” within the meaning of clause 2 (10) of that Order. 
“ Firewood ” as defined in clause 2 (10) means all kinds of wood other than twigs 
not exceeding two inches in circumference “ used as fuel” and the evidence of 
P.W. 1 is that the neem tree was purchased by him for making rafters for construct- 
ing a house. The wood seized is not before the Court nor is it in evidence that 
such kind of wood is ordinarily used as fuel. Under the circumstances the Magis- 
trate was right in holding that the wood seized was not firewood within the meaning 
of clause 2 (10) of the Madras Firewood Rationing Order, 1945 and it follows 
that the order of discharge is correct. The revision is therefore dismissed, 


VPS: Petition dismised. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORwILL. 


Kalinadhabatla Susila Devi. .. Abpellant* 
y 


The Oriental Government Security Life Assurance Company 
Limited, by its manager, Bombay .. Respondent. 


Life Insurance—Application for policp—sSerious illness thereafter—Letter of acesptance containt 
condition imposing duty to disclose state of health till acceptance—Failure to inform company of the tllness—Breac 
of warranty—Claim on policy— Sustainability. 

The husband of the appellant sent in a proposal for an insurance policy to the Respondent 
company but just before the proposal was accepted he contracted a chill and his temperature 
to rise. For several days thereafter there was rise in his temperature except during intervals ang on 
being finally examined by a doctor it was found that there was a patch of infection on the base of 
his lung. Three months thereafter he died of tuberculosis which had resumably been existing 
for a considerable time before his death. During the initial stages of his illness he received a letter 
of acceptance from the company which contained a note to the following effect : “ It is most important 
to note that if any adverse circumstance connected with your... general health . . . . however 
unimportant you may consider the same, occur between the date of proposal and date of completion 
of the payment of the first premium in full or the date of the issue of this acceptance, whichever is 
later; sc 06k as the assurance will be invalid unless intimation of such event be made to me 
in writing and this acceptance be re-approved by the directors.” The appellant having sued for the 
insurance money the company repudiated her claim on the ground that the failure F the deceased 
to report his illness to the company invalidated the contract. 


Held, that there was a warranty of continued good health up to the date when the policy was 
issued, that the illness of the deceased-applicant was sufficiently serious to cast an obligation on him 
to communicate the same to the company, and that the policy amount was not recoverable as 
there was a breach of warranty. 


Held further, that the insurance was meant to have reference to the actual circumstances existing 
on the day on which the contract was completed and not to the`state of health of the apphcant on the 
date when the proposal form was sent in, and consequently the fact that the failure to disclose occurred 
after the letter of acceptance was sent did not make any difference, 


Appeal against the decree of the Court of the Subordinate Judge, Ellore, 
passed in A.S. No. 257 of 1944 preferred against the decree of the Court of the 
District Munsiff, Tanuku, passed in O.S. No. 172 of 1941. 

Ch. Raghava Rao, V. V. Sasiri and Srimathi G. Durga Bai for Appellant. 

K. Kuthkrishna Menon and V. P. Gopalan Nambiar for Respondent. 

The Court delivered the following 


Jupoment.—The husband of the appellant sent in a proposal for an insurance 
policy to the respondent company, the Oriental Government Security Life Assurance 
TL ee, 


*S. A. No. 2094 of 1945. 26th February, 1947, 
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Co., Ltd., Bombay. It is not alleged that there was anything untrue or incomplete 
in the form filled up by the applicant ; but just before the proposal was accepted 
in the Bombay office, the appellant’s husband contracted a chill after playing 
tennis and his temperature immediately began to rise. During the course of the 
next few days his temperature rose to 105°; and on the 7th day (12th February, 
1937) his temperature dropped to normal. After remaining at almost normal 
for about three days, it began to rise again ; and throughout the month he had 
temperatures ranging from gg® to 101°; which led his Doctor, D.W. 1, to come 
to the conclusion that there was something wrong with the applicant which needed 
further investigation. He then found that there was a patch of infection on the 
base of the lung of the applicant. The temperature did not drop; and so the 
applicant left the village for a sanatorium in Mysore, where he subsequently died 
of Tuberculosis, which had presumably been existing for a considerable time 
before his death. While receiving attention from D.W. 1 after his high temperature 
between the 6th and the 12th had subsided and his temperature had begun to rise 
again, he received a letter of acceptance from the Insurance Company, forwarded 
to him from the Vizagapatam office. In that letter of acceptance there was this 
note : ` 

“Tt is most important to note that if any adverse circumstance connected with your ..... 
general health ..-.. however unimportant you may consider the same, occur between the date 
of proposal and date of completion of the payment of the first premium in full or the date of issue of 
this acceptance, whichever is later .......-. the assurance will be invalid unless intimation 
idee event be made to me in writing and this acceptance of your proposal be re-approved by the 

Ts. = 

After the death of the assured person on 14th May 1937, five months after the 
date of acceptance, the widow filed the suit out of which this second appeal arises, 
for the insurance money, the Insurance Company having repudiated her claim 
on the ground that the failure of the deceased to report his illness to the Company 
inavalidated the contract. The District Munsiff of Tanuku, who tried the suit, 
found that the illness was not material and that the non-disclosure of it did not 
invalidate the contract ; but in appeal, although the learned Subordinate Judge 
was inclined to think that the non-disclosure of his illness did not affect the conduct 
of the Company, which would probably have granted a policy despite the illness, 
yet he held that the illness was sufficiently serious to necessitate its communication 
to the Insurance Company and that since he did not do so, he was guilty of breach 
of warranty and that the Insurance Company was therefore absolved from all 
liability. 

I have no doubt that there was a warranty of continued good health upto 
the date when the policy was issued on the 24th of February, 1937. It was on 
the basis of the applicant’s representations that the policy was issued. He was 
particularly asked questions with regard to his health, and on the basis of the 
answers given to the various questions the policy was issued. In Halsbury’s 
Laws of England, Volume 18, Article 386, a warranty is defined infer alia as a state- 
ment by the assured which affirms or negatives the existence of a particular state 
of facts, the fact in the present case being that he was in a sound state of health. 
In the same volume, it is pointed out that : 

“A policy of non-marine insurance usually contains an express condition relating to disclosure, 
and providing for the avoidance of the policy in the event of non-compliance with the condition. 
This condition, as a general rule, varies the common law duty of disclosure by extending or less 

uently, by restricting it. In any case, the effect of the condition is to make the duty contractual, 
as the condition is part of the contract between the parties ; it becomes a term of that contract that 
disclosures shall be made in accordance with the condition, and a failure to make such disclosure 
is therefore a breach of the contract, rendering the policy voidable.” 
Even in the passage in the same volume relied on by the learned advocate for the 
appellant, the contractual nature of the answers to the questions is pointed out. 
In Article 585, page 407, it is said: 

“ Tn the case of non-marine insurance, however, it is usual to introduce into the contract special 
stipulations by which the duty of disclosure is defined and regulated and to require from the assured 
a variety of express statements of fact which, by the insertion of appropriate words are made contractual 

itions ; the performance of the duty is then subject to the terms of the contract.” 


4 
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It is true that in this case the failure to disclose was not made in the original proposal, 
but after the letter of acceptance had been sent. It is however seen from the 
passage set out in paragraph 1 above that the acceptance was conditional upon the 
continued good health of the applicant and laid upon him the same obligation as 
at the time of the proposal to inform the Insurance Company of any adverse cir- 
cumstances connected with his general health. It was made to ensure that the 
condition of the applicant was the same at the time when the letter of acceptance 
was received as it was when his proposal form was sent in. The insurance was thus 
meant to have reference to the actual circumstances existing on the day on which 
the contract was completed, and not to the state of health of the applicant on the 
day when the proposal form was sent in. I have no doubt that the circumstance 
that the failure to disclose was after the letter of acceptance was sent makes no 
difference at all. 


The learned advocate for the appellant has referred at length to two English 
decisions which he considers support his argument that non-disclosure did not 
amount to a representation, and that in the absence of proof that the Insurance 
Company would not have issued the policy had this disclosure been made, the 
plaintiff is entitled to succeed. The first of these cases is Joel v. Law Union and Crown 
Insurance Co.1. "That was not a case in which there was a failure to disclose in reply 
to a questionaire issued by the Company, but one in which an untrue answer 
was made to the doctor who examined the assured for the purpose of sending a 
report to the Insurance Company on her state of health. The learned Judges 
pointed out that the questions and answers put by the doctor who examined her 
had no connection with the contract and were merely intended to assist the doctor 
in giving a full report to the Insurance Company. Having come to that conclusion, 
they considered whether the appellant had not committed a breach of the common 
law obligation to reveal all material facts independently of any particular set of 
questions that might have been put or answered ; and they held that there might 
have been such a concealment. They therefore remitted the case for a fresh 
trial, pointing out that when there is no contract the Insurance Company would 
have to prove that the non-disclosure was material. 


The other case relied on is Mutual Life Insurance Co. of New York v. Ontario 
Metal Products Co.*, where it was laid down that : 

“ When statements made by an insured person upon his application for a policy of life insurance 
are not made the basis of the contract but are to be treated merely as representations, an inaccurate 
statement is material so as to vitiate the policy if the matters concealed or misrepresented, had they 
been truly disclosed, would have influenced a reasonable insurer to decline the risk, or to have stipu- 
lated for a higher premium.” 

The case was one coming from Canada, where there is a statute which contains 
this clause : 

“ The proposals or application of the assured shall not as against him be deemed a part of or con- 

sidered with the contract of insurance except in so far as the Court may determine that it contains 
a material misrepresentation by which the insurer was induced to enter into the contract.” 
Their Lordships there held that the representation made by the insured person 
was not a term of the contract, and therefore it was incumbent on the society, 
if it was to avoid the contract, to show that the misrepresentation was material. 
As to the facts, they found in the Company’s doctor’s own evidence that even if 
the illness had not been disclosed, he would still have recommended to the Com- 
pany the acceptance of the applicant’s proposal. 

It is thus seen that both the cases relied on are cases in which the misrepresen- 
tation arose out of statements which were not part of the contract and so differ 
from the present case in which the obligation to disclose was part of the contract. 

Although it is not ay to decide the question whether the misrepresen- 
tation was material or not, I have no doubt that the Insurance Company was 
right in saying that it was material. An illness in which the temperature rose to 

a e a 
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105° and did not remain at normal for more than 2 or 3 days and then began to 
rise again was a serious illness. It caused anxiety to D.W. 1 and led him to examine 
the deceased very much more carefully than he had done before, and to discover 
a patch of infection on a lung of the deceased. This was not so trivial an illness 
that reference to it was not to be expected. It was an illness of which the company 
would necessarily have had to take serious notice. 


The appeal is dismissed with costs. 
B.V.V. a Appeal dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT — MR, FREDERICK WILLIAM GENTLE, Chief Justice AND MR. Justice 
PATANJAII SASTRI, 


Sri K. M. N. N. Swaminathan Chettiar .. Applicant* 
U. 
The Commissioner of Income-tax, Madras .. Respondent. 
Income-tax Act (XI of 1922), section 4-B, clause (a)—Exemption under—Applicability—Karta of assessee 
Jamily—Residence in British India for more than two years within seven years priceding the year for which 
assessment was made—Concurrent resi abroad—Foreign income —Liability to assessment. 


The assessee was a Hindu undivided family. In the year 1940-41 an assesment was made on 
the income of the family which had accrued outside British India during the previous year. During 
the seven years preceding that year the karta of the family was in British India for more than two 
years and also he was outside India for more than two years. ‘The question was raised whether 
the foreign income of the assessee family, which was not brought into or received in British 
India was chargeable to income-tax, 


Held, that in as much as the karta of the assessee family was resident in British India in nine out 
of the ten preceding years and he was in British India for an aggregate period of more than two 
years during the preceding period of seven years, of the year in question the exemption on the 
ground of non-residence mentioned in section 4-B (a) was not applicable and that the foreign 
income was liable to he charged to income-tax. 

Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench under section 66 (1) of the Income-tax Act, 1922 (Act XI of 1922) as amended 
by section g2 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in R. A. 
No. 10 (Madras) of 1944-45 (Assessment year 1940-41) on its file for decision on the 


following question of law, viz. 
“ Whether on the facts of the case, namely, that the Manager of the a kaa family was 
outside British India for more than two years during the period of seven years p ing the previous 
year, the applicant, the Hindu joint family, was not orinari ily resident for the assessment year 
1940-41 within the meaning of section 4-B (a) of the Indian Income-tax Act?” 
I. V. Viswanatha Aiyar for Applicant. 
C. S. Rama Rao Sahib for Respondent. 
The Court delivered the following 


Jupcments: The Chief Justice—This reference is made at the instance of 
the assessee by the Income-tax Appellate Tribunal under section 66 (1) of the Indian 
Income-tax Act. The question referred for the opinion of this Court is the following : 

“ Whether on the facts of the case, namely, that the Manager of the Hindu joint family was 
outside British India for more than two years during the period of seven years preceding the previous 
year, the applicant, the Hindu joint family, was not ordinarily resident for the assessment year 
1940-41 within the meaning of section 4-B (a) of the Indian Income-tax Act?” 

The assessee is a Hindu undivided family. In the year 1940-41 an assessment 
was made on the income of the family which had accrued outside British India 
during the previous year. During the seven years preceding that year the kartha 
of the family was in British India for more than two years and also he was outside 
India for the same period. Taxation of income accruing within British India 
does not arise. The sole matter for decision is whether the foreign income of the 
assessee family, which was not brought into, or received in, British India, was 
ee S NENG 
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chargeable to tax. The Income-tax Appellate Tribunal held that, in the circum- 
stances set out above, tax was chargeable. 
It is now convenient to give the relevant provisions of the Income-tax Act : 
Section 4 (1)—‘‘ Subject to the provisions of this Act, the total income of any previous year 
of any person includes all income, profits and gains from whatever source derived which— 
* + * * * + $ ” 


(b) if such person is resident in British India during such year. 


X + * * * $ 4 a 

(ii) accrue or arise to him without British India during such year. 

Provided further that, in the case of a person not ordinarily resident in British India, income, 
profits and gains which accrue or arise to him without British India shall not be so included unless 
they are derived from a business controlled in or a profession or vocation set up in India or unless 
they are brought into or received in British India by him during such year.” 

Section 4-A defines when an individual, a Hindu undivided family and a 
company are resident in British India. 

Section 4-B—“ For the purposes of this Act— 

(a) an individual is ‘not ordinarily resident’ in British India in any year if he has not been 
resident in British India in nine out of the ten years preceding that year or if he has not during 
the seven years preceding that year been in British India for a period of, or for periods amounting 
in all to; more than two years; 

(b) a Hindu undivided family is deemed to be ordinarily resident in British India if its 
manager is ordinarily resident in British India ; 

(c) a company, firm or other association of persons is ordinarily resident in British India if 
it is resident in British India.” 

The foreign income of the assessee family was neither derived from a business 
controlled in India, nor brought into British India ; therefore, under the proviso 
to section 4 (1), it is not chargeable to tax if the family was ‘ not ordinarily resident.’ 
By virtue of clause (b) of section 4-B the status of the manager, who is the “ individual” 
in clause (a), determines the status of the family, which is deemed to be ordinarily 
resident if that is the manager’s status. The kartha of the assessee family was 
resident in British India in nine out of the ten preceding years. Consequently, 
in that respect, the requirement in the first part of clause (a) of section 4-B to make 
him “not ordinarily resident ” was not fulfilled. The exemption from tax will 
arise only if he can be brought within the second part of the clause. 


The difference between ‘resident’ ‘ ordinarily resident’ and ‘ not ordinarily 
resident’ is a creature of the Indian Income-tax Act. When a resident is not 
ordinarily resident, he is relieved from liability to be taxed upon his forei 
income. ‘The expression ‘ ordinarily resident ’ which is found in clauses (b) and 6) 
of section 4-B, is not defined. But since the latter clause provides that a company, 
firm or other association of persons resident in British India is ordinarily resident, in 
that connection it might be said that reading clause (c) with section 4-A supplies 
a definition of ‘ ordinarily resident’ in relation to a company, firm or association. 
As regards an individual, there is nothing in the Act by which ‘ ordinarily resident °’ 
is defined. Whilst the headnote to section 4-B appears to indicate that its provision 
defines or explains what is ‘ ordinary residence’ the section does not do so, save 
to a limited extent in clause (c). Clause (a) does no more than explain when an 
individual is ‘‘ not ordinarily resident.” 

On behalf of the assessee family, Mr. T. V. Viswanatha Ayyar contended 
that under the second part of clause (a) of section 4-B, if an individual is outside 
British India for an aggregate period of more than two years during the preceding 
seven years, he is ‘ not ordinarily resident.’ If that be correct, then presence in 
British India for not less than five years out of the preceding seven years is required 
before a person is excluded from the category of “not ordinarily resident.’ This 
argument was evolved out of a contention that the words in the second part of 
clause (a) “he has not ....... been in British India for ...... more 
than two years” mean that he has been outside British India for more than two 


years. 
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Under section 4 (1) (6) (2) the income chargeable to tax of any person resident 
in British India includes income which accrues outside British India. Pausing 
there for a moment, prima facie a resident is liable to tax upon his foreign income 
irrespective of other considerations. Then comes the proviso by which a resident’s 
foreign income is not liable to tax when it is not brought into the country or 
derived from a business controlled in India, if the resident is ‘ not ordinarily resident ’ 
in British India. 

Section 4-A enacts when an individual is resident, clause (a) of section 4-B 
gives the circumstances in which an individual, including a resident, is ‘ not ordi- 
narily resident.’ Since the kartha was resident for nine years out of ten years, 
the first part of clause (a) does not help the assessee family. The second part of the 
clause alone has to be considered. So far as is material, it provides that an individual 
is “ not ordinarily resident ? when he has not been in British India for an aggregate 
period of more than two years during the preceding seven years. It seems to me 
that the test is one of presence in, and not absence from, British India, and the 
length of time of presence will determine when an individual is ‘ not ordinarily 
resident.’ The words which have to be interpreted, omitting those which are 
unnecessary, are the following, “‘If he has not ....... been in British India 
fOr OM aS: ee, Be more than two years.” If he fulfils what those 
words mean, an individual is not ordinarily resident. What is the opposite of the 
words which are quoted above ? In my view, the opposite words would be 
“ If he has ...... been in British India for ..... more than two years.” 
That being so, the meaning of the words in question is that a person is ‘ not 
ordinarily resident ’ so long as he is not present in India for an aggregate period of 
more than two years during the preceding seven years. It is immaterial, in my 
view, to consider the length of time, in the preceding seven years, during which 
the individual is outside British India. I think the words of the latter part of the 
clause mean, “‘ unless he has been in British India for more than two years” ; in 
other words, a person is not ordinarily resident unless he has, within the preceding 
seven years, actually been in British India for a period aggregating to more than 
two years. The phraseology is not simple of construction but, if we approach 
the matter in the way in which I have ventured to do, it seems to me that this is 
what the latter part of the clause means: If during the preceding seven years, 
an individual is in British India for more than two years, he is not included in the 
category of “ not ordinarily resident,’ irrespective of the period during those seven 
years, in which he has been outside the country. If it had been the intention to 
give the meaning, which Mr. Viswanatha.Ayyar suggested it bears, the clause 
would expressly have provided that presence in British India for five years at least 
is necessary in order to remove an individual from the category of ‘ not ordinarily 
resident.’ 

Whilst the actual construction of clause (a) of section 4-B, particularly the 
latter part of the clause, was not the point for decision, nevertheless it was the 
subject of observations in the case of Marimuthu v. Commissioner of Income-tax, Madras}, 
decided in this Court. The actual decision in that case related to aggregating the 
periods of presence of more than one kartha of the family within British India. 
But, in the course of the judgment of my learned brother, at page 844 it was 
observed in regard to clause (a) of section 4-A as follows : 

“in order to be ordinarily resident in British India, the manager must have been ‘ resident’ 
in British India, within the meaning of section 4-A (a) in nine out of ten preceding years and must 
also have been here for at least two years during the previous seven years ”. 

In my view, when the words “ more than ” replace “ at least,” that observation 
correctly expresses the meaning of clause (a) of section 4-A. 


The fore‘gn income of every resident.in British India, even when it is not 
brought into the country, is chargeable ‘to tax, save when the resident is ‘not 
ordinarily resident.’ For an individual, including a resident, to be “not ordi- 
narily resident,’ so as to escape tax, it must be shown that the position is covered 


-m + ~ kht Gg” rang 
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by clause (a) of section 4-B. When an individual has been a resident for nine 
out of ten preceding years, then in order to escape tax on his foreign income, he 
must not have been in British: India for more than an aggregate period of two 
years during the preceding seven years. In the present case the status of the kartha 
of the assessee Hindu undivided family determines the status of the family. The 
kartha was resident in British India for nine out of the preceding ten years and he 
was in British India for an aggregate period of more than two years during the 
preceding seven years, of the year in question. In those circumstances he has 
not fulfilled the requirement of clause (a) of section 4-B so as to be“ not ordinarily 
resident’ and it follows that the family is similarly situated.’ 


In my opinion, the income of the assessee Hindu undivided family which 
accrued outside British India during the relevant year was correctly included in 
the assessment for the year 1940-41 and the answer to the question referred should 
be in the negative. The Commissioner will have his costs Rs. 250. 


Patanjali Sastri, J.—I agree. I have already expressed my view of the meaning 
of section 4-B (a) in Marimuthu v. Commissioner of Income-tax, Madras’. It is true 
that the point was not argued asit-did not actually arise for decision in that 
case, but I am not sure whether that in itself is not a recommendation of that view, 
in a matter of interpretation of ambiguous language. However, having now heard 
full arguments on the point on both sides, I see no reason to depart from that view. 
The construction contended for by Mr: Viswanatha Ayyar would involve this 
consequence. A person by adopting the simple expedient of being absent, say, 
in a neighbouring Indian State for 34 months every year during the seven years 
period referred to in the section, could relieve himself of his status as an “ ordinary 
resident,’ however close in quality and preponderating in duration his connection 
with British India may be. This, it seems to me, could not have been intended 
by the Legislature, and a construction which would lead to such repugnant results 
should not be readily accepted. 


It may be pointed out in passing that the statement in Marimuthu v. Commissioner 
of Inome-tax, Madras}, that in addition to being resident in British India in nine 
out of the ten preceding years, an “ordinary resident ’? must also have been in 
British India for at least two years during the previous seven years is not strictly 
accurate. As section 4-B (a) requires that the aggregate period of stay should be 
more than two years, he must have been in British India for at least two years 
and a day. 

B.V.V. Question answered against assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice HORWILL. 


Panguluri Ankamma and another .. Petitioners” 
v. 


Vootla Raghavamma and others .. Respondents. 


Civil Procedure Code (V of 1908), section 151—Scofs—Preliminary dacres for dissolution of gies 
and actounts—Death of defendant (to whom a considerable amount would be due) before final decree could be 
passed—Fatlure of plaintiff to bring the legal representatives on record—Order dismissing suit— Wrong ful— 
Application by son of deceased defendant after attaining majority to set aside order—Limitation. 


After the passing of a preliminary decree for dissolution of partnership and accounts the 
defendant died before the final decree could be passed on the findmgs of the Commissioner. The 
plaintiff failed to bring the legal representative on record as a considerable sum would be due to the 
defendant. The suit was thereupon dismissed on 24th October, 1940. The elder son of the 
defendant attained majority on 16th November, 1941 and applied on 15th November, 1944, to set 
aside the order of 24th October, 1940. 





I. (1945) 1 M.L.J. 352: ILL.R. (1945) Mad. 841. 
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Held: Once a preliminary decree has been passed the Court has no jurisdiction to dismiss the 
suit for default as the Court has a duty to work out the details of the preliminary decree independently 
of the conduct of the parties. A wrong order dismissing the suit can be set aside under the inherent 
powers of the Court under section 151 of the Code of Civil Procedure. 


Where the ex-minor was not shown to‘have had any special means of knowledge, it cannot be 
said that he was guilty of any gross laches, if he applies within three years of attaining majority to 
have the wrong order set aside. Three years from the date when the minor attains majority is a 
reasonable time within which he may be expected to take action. 

__ Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff, Bapatla, 
dated 6th August, 1945, in I. A. No. 1907 of 1944 in O. S. No. 394 of 1930. 


~ V. Subrahmanyam for Petitioners. 
Gh. Raghava Rao and K. Krishnamoorthy for Respondents. 
The Court delivered the following 


JuDGMENT.—O. S. No. 394 of 1930 was a suit for dissolution of partnership 
and for accounts. On the 12th May, 1934, a preliminary decree was passed, 
and a Commissioner appointed for examining the accounts ; after he had filed his 
report, the suit was posted to roth October, 1940, for hearing objections to the 
Commissioner’s report and for passing the final decree. Two days prior to that 
date, however, the second defendant had died and his death was reported by the 
plaintiff to the Court. When the suit came up for hearing on roth October, 1940, 
the Court ordered the plaintiff to bring the legal representatives of the second defend- 
ant on record and posted the suit to the 24th October, 1940, for that purpose. As, 
however, according to the Commissioner’s report nothing was due to the plaintiff, 
and a considerable sum was payable to the second defendant, the plaintiff naturally 
did not comply with the order of the Court. So on the adjourned date the suit 
was dismissed for default. At that time, the sons of the second defendant, who 
were the legal representatives, were still minors, the elder of them attaining majority 
only on the 16th November, 1941. On the 15th November, 1944, the sons filed 
I. A. No. 1907 of 1944 against the order on which this petition has been preferred, 
as well as other petitions to excuse delay and to bring the legal representatives on 
record, with which we are not now concerned. By this petition the petitioners 
sought to have ‘the order of the 24th October, 1940, set aside, claiming a right 
to do so under Order IX and other provisions of the Code of Civil Procedure 
including section 151. The District Munsiff of Bapatla came to the conclusion 
following Lachmi Narayan v. Balmukund1 and other decisions, that the order passed 
by his predecessor on 24th October; 1940, was an order without jurisdiction ; 
but he held that the application of the petitioners was barred by limitation. He 
therefore dismissed the application. The petitioners had alleged that the first 
petitioner came to know of the adverse order passed on the 24th October, 1940, 
from one Venkataratnam, only ten or fifteen days before they filed their application. 
The Court found that that was not true; and as the application had not been 
made within the period allowed for review, dismissed the application. 

The learned advocate for the petitioners has cited Lachmi Narayan v. Balmukund}, 
Baksh Singh v. Habib Shah*, Perumal Pillai v. Perumal Cheity® and other decisions to 
show that once a preliminary decree has been passed, the Court has no jurisdiction 
to dismiss the suit for default, that the ordinary rules with regard to the abatement 
of a suit do not apply at this stage, and that the Court has a duty independently 
of the conduct of the parties, to work out the details of the preliminary decree. 
These decisions also point out that the only provision of law under which a Court 
can set aside its wrongful order dismissing a suit after passing a preliminary decree 
is under section 151 of the Code of Civil Procedure; and that a Court that has 
passed such a wrong order should remedy it by invoking its inherent powers under 
section 151 of the Code of Civil Procedure, whenever there are grounds for doing so. 





I. (1924) 47 MLL.J. 441: LR. 51 LA. 151: 1L.R. 35 A. 331 (P.G.). 
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It is not denied in this Court that the order on the 24th October, 1940, was Wrong 
and should be set aside if the petitioners had satisfied the Court that they had 
acted without undue laches. 


It is contended that since more than four years were allowed to lapse before 
the petitioners took steps to set aside the wrongful order of the 24th October, 1940, 
the petition should not be allowed. It is always difficult to decide what is a reason- 
able time within which an application should be made by an ex-minor to set aside 
a wrongful order. It would Ek on when the minor came to know of the order 
in question and whether he had access to persons who could give him advice. 
As section 6 of the Limitation Act shows, the Legislature considers that as a general 
rule, three years from the date on which a minor attains majority is a reasonable 
time within which he may be ected to take action. The present ap aan 
was filed within three years of the first petitioner’s majority ; and the second 
petitioner is still a minor. It does not seem that the petitioners had any special 
means of knowing soon after the majority of the first petitioner that the order of 
the 24th October, 1940, had been passed adversely to their interests. Their mother 
may have known it or, on the other hand, she may not. It does not aoe that 
the petitioners had any one to whom they could turn for advice, other than their 
mother, who had been brought on record as their guardian in some other pro- 
ceedings, but we do not know to what extent she had an intimate knowledge of 
her husband’s.affairs. It is therefore difficult to say that the petitioners have been 
guilty of any gross laches. The order of the 24th October, 1940, should therefore 
be set aside on terms. 


In view of the arguments on behalf of the petitioners in the lower Court and 
the reasonable attitude taken by the learned advocates for the respondents in this 
Court, I do not think that there should be any order as to costs in this petition here 
or in the Court below. 


In considering on what terms the order of the 24th October, 1940, should be 
set aside, regard should be had to the circumstance that the dismissal of the suit 
on that date was due to the failure of the plaintiff himself to take the steps ordered 
by the Court. As, however, a considerable period has elapsed, and it may 
be far more difficult now for the plaintiff to gather the materials for the rehearing 
of O. S. No. 394 of 1930 than it would have been some years ago, I think it would 
be equitable ir the petitioners were ordered to pay half the costs incurred by the 
plaintiff in the final decree proceedings in O. S. No. 394 of 1930, which we may 
take as Rs. 25, as a condition precedent to the setting aside of the order of the 24th 
October, 1940. For that purpose the petitioners will be given one month’s time 
from this date. Mr. V. Subramanyam has agreed to pay the amount to the 
plaintiff’s advocate in this Coart. 


K.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice RAJAMANNAR. 


Bava C. Gopalaswami Mudaliar ; ..  Petitioner* 
U. 
Sri Tyagarajaswami Devasthanam, Tiruvarur, by its Executive 
Officer .. Respondent. 
Civil Procedure Code (V of 1908), sections 2 (2), 47 and 115—Order dismissing application for amend- 
ment of execution petition—Appealabilityp—Revision—Competency. 
An order dismissing an application for the amendment of an execution petition is a decision 


on a question relating to the execution of the decree and falls within section 47, Civil Procedure 
Code. Where the order definitely negatives the right of the decree-holder, there is a final adjudication 


*C. R. P. No. 418 of 1946. = g2nd April, 1947. 
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conclusive as regards the Court expressing it and determining the rights of the ies and therefore 
the order would be appealable. It is as if a relief claimed by the decree-holder in execution had 
been finally refused to him. Such an order would clearly come within the meaning of “ decree ” 
as defined in section 2 (2) of the Civil Procedure Code and a revision against that order would be 
incompetent. 

Besrankutty v. Ameth Mammu, (1936) 71 M.L.J. 256, not followed and Rama Rao v. Sresramamurthy, 
(1936) 71 M.L.J. 388, followed. 

__ Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff, Tiruvarur, 
dated 7th November, 1945, and made in E. A. No. 396 of 1945 in E. P. No. 298 
of 1941 (in S. G. S. No. 10554 of 1932, Court of Small Causes, Madras). 


R. Sundaralingam for Petitioner. 
A. V. Viswanatha Sastri for Respondent. 
The Court delivered the following 


JUDGMENT.—This is a civil revision petition in which the holder of a decree 
in the Court of Small Causes, Madras, which was transferred for execution to the 
Court of the District Munsiff, Tiruvarur, applies to revise the order of the District 
Munsiff, dismissing his application to aed his execution petition. A preliminary 
objection was taken on behalf of the respondent that an appeal lay against the 
order and if this objection is upheld there can be no doubt that this civil revision 
petition must fail and the appeal would lie to the District Judge, East Tanjore. 


Mr. Sundaralingam for the petitioner relies upon the ruling in Beerankutty 
v. Ameth Mammut, to support his contention that the order dismissing his application 
for amendment is incidental and interlocutory and therefore an appeal was incompe- 
tent. In that case Venkatasubba Rao, J., held that no appeal lay against an order 
allowing an amendment of an execution petition. The learned Judge held that 
the question that arose between the parties related to the execution of the decree 
and therefore satisfied the requirements of section 47 of the Code of Civil Procedure. 
But the order in question did not satisfy the definition of “ decree ” in section 2 
(2) of the Code of Civil Procedure, because there was no final adjudication conclu- 
sively determining the rights of the parties. According to the learned Judge the 
Court’s decision was in the nature of a finding and the appeal therefore was incompe- 
tent in the sense that it was premature, because, if the Court had gone er 
and aa the property, the judgment-debtor would have the right of preferring 
an appeal. 


The view of the learned Judge that an order made under section 47 would 
not be appealable if it was interlocutory in the sense that it allowed the execution 
SES to proceed appears to me to be untenable in view of the decision of the 

nch in Rama Rao v. Sreeramamurthy?. It was there held that an order disallowing 
the plea that the execution petition was barred by limitation and adjourning the 
subsequent proceedings to a future date was an appealable order. The decision of 
the Division Bench has been also followed in subsequent decisions. 


Even assuming that the test laid down by Venkatasubba Rao, J., in the above 
case were to be applied to the present case, I think it should be held that the order 
in question was a ae because the order definitely negatived the right claimed 
by the deeeh er which was the subject-matter of the amendment petition. 
There was therefore a final adjudication conclusive as regards the Court expressing 
it and determining the rights of the parties. Itis asif a relief claimed by the 
decree-holder in execution had been finally refused to him. Such an order would 
clearly come within the meaning of “ decree ” as defined in section 2 (2), Civil 
Procedure Code. 

The Civil Revision Petition is therefore incompetent and is dismissed with 
costs. 

V.S. Petition dismissed. 
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[PRIVY COUNCIL.] 
(On appeal from the Supreme Court of Canada.) 


PRESENT :—LorD MACMILLAN, Lorp WRIGHT, Lorp PORTER, LORD SIMONDS 
AND LORD UTHWATT. 
Alfred Wiliam Ludditt and others .. Appellants* 
D. 
Ginger Goote Airways, Limited .. Respondents. 

Carriers by air—Liabilty for injury to passengers carried for reward—Conditions in the ticket expressly 
exempting the company for all loss or damage either by negligence or otherwise—If valid and enforceable. 

An aeroplane operated by a duly licensed company caught fire during its flight and certain persons 
being carried in it as passengers for reward were injured, admittedly, owing to the negligence of the 
company’s servants, ‘There was an express condition in the ticket issued to the passengers which 
completely exonerated the company from all liability for any loss; damage or injury to passen 
or property by negligence or otherwise. The question was whether such exemption from liability 
is valid so as to exonerate the company from the obligation to compensate the passengers for their 
injuries, 

On a consideration of the express terms of the ticket, the general law and the relevant conditions 
ofthe Transport Act (Canada, Dominion) 1938 and the orders of the Board of Transport Commis- 
sioners, > 

Held, that the condition was clear and unambiguous and was valıd and enforceable. 


D. N. Pritt, K.C., K. Diplock and Paul Murphy (Canadian Bar) for Appellants. 
Sir David Maxwell Fyfe, K.C., H. G. Robertson and Patrick Brown for Respondents. 
Their Lordships’ Judgment was delivered by 


Lorp Wricut.—The three appellants were, on the 29th November, 1940, 
being carried as passengers for reward on an aeroplane operated by the respondent 
Company which was flying from the City of Vancouver to Zeballos on Vancouver 
Island. During the flight the aeroplane caught fire. Owing, as is not now con- 
tested, to the negligence of the respondent’s servants, each of the appellants was 
injured. The appellants severally brought action in the Supreme Court of British 
Columbia claiming damages for the injury which they had sustained. They suc- 
ceeded in their claim before the trial Judge and damages were assessed under the 
judgment in their favour, dated the 25th June, 1941 ; but that judgment was set 
aside by a majority of the Judges of the Court of Appeal for the Province of British 
Columbia. On an appeal from that judgment to the Supreme Court of Canada, 
that Court in its turn by a majority affirmed the decision of the Court of Appeal. 
From that judgment the present appeal has been brought before this Board pursuant 
to special leave. 

There is now no dispute on the facts or as to the amount of damages. The 
sole question is whether an express condition contained in the ticket issued to each 
of the appellants which exempted the respondent from liability is valid so as to 
exonerate that Company from any obligation to compensate the appellants for 
their injuries ; or whether it is illegal and void. ‘The answer to the question depends 
on the express terms of the ticket, the general law, and the relevant conditions of 
the Transport Act, 1938, and the Orders of the Board of Transport Commissioners 
established under section 3 of the Act, which has for one of its purposes the control 
of contracts of this type. 


The express contract was embodied in a single trip ticket from Vancouver 
to Zeballos, dated 28th November, 1940, which was issued by the respondents 
to each of the appellants, the fare being $ 25 for the carriage. Each passenger 
signed the ticket before a witness and the most material provision is as follows :— 

“< This ticket is expressly subject to the conditions below :— 

“In consideration of the Ginger Coote Airways, Ltd., of Vancouver, B.C., permitting me, at 
my own risk against all casualties to fly as a passenger in any aircraft owned or operated by the said 
Ginger Coote Airways, Ltd., I hereby agree with the Gi Coote Airways, Ltd., that such flight is, 
and shall be at my own risk against all casualties to myself or my property and that I take all risk of 








* P.C. Appeal No. 44 of 1945. 5th February, 1947. 


238 THE MADRAS LAW JOURNAL REPORTS. [1947 


every kind, no matter how caused, and I hereby release and discharge the Ginger Coote Airways, 
Ltd., and indemnify it of and from all actions, claims and demands of every nature and kind whatso- 
ever, which J, or my heirs, executors, administrators or assigns May now, or may or can at any time 
hereafter, have against the Ginger Coote Airways, Ltd., for or on account of any loss, damage or 
injury to me, my person or property while so flying, and whether ın or on any such aircraft or 
getting to or from, into or off, or in or out thereof; or in any manner in connection with or in 

uence of such flight, and whether any such loss, damage or injury be caused by negligence, 
default or misconduct of the Ginger Coote Airways, Ltd., itself, servants, agents or members, or 
otherwise howsoever.” 

It is not suggested that the appellants and each of them had not sufficient 
notice of this condition when the tickets were signed. The condition itself is clear 
and unambiguous ; nevertheless the learned Judge in the first Court and the dis- 
senting Judges in the Appellate Courts in Canada have held it illegal and void. 
Their Lordships dissent from this view and agree with the decisions of the majority 
of the Judges in the Provincial Court of Appeal and in the Supreme Court of Canada 
that the condition is valid and enforceable for the reasons which they will now state. 


It will be convenient in the first place to explain what is the general law on 
the subject before discussing the special legislative provisions which are relevant. 

The liability of a common carrier of passengers was settled by the decision 
of the Exchequer Chamber in 1860 in Readhead v. Midland Railway Company". It 
was there held that the liability of a general or public or common carrier of passengers 
is more limited than that of a common carrier of goods. By the custom of the 
realm a common carrier of goods was at common law “ bound to answer for 
the goods at all events .... The law charges this person thus entrusted to 
carry goods against all events but acts of God, and of the enemies of the King” 
oe cit. at page 382). The carrier of passengers is not subjected to a duty so stringent. 

is obligation at common law, as was held in the leading case just cited, is to carry 
“with due care.” One reason for the distinction no doubt is that the carrier of 
goods isa bailee of the goods which he carries, whereas a carrier of passengers 
is not a bailee of his passengers. Both classes of carriers, however, are subject to 
the obligations which arise from their exercising a public profession which requires 
them to carry for all and sundry subject to the obvious limiting conditions. 

The common carrier of goods was nevertheless at common law free to limit 
his stringent obligations by special contract. He still remained a common carrier, 
and was bound to carry for all according to his profession, but he could all the 
same insist on making his own terms and refuse to carry except on those terms, 
provided that there were no statutory conditions limiting his right. The classical 
exposition of this principle is to be found in the language of Blackburn, J., in advising 
the House of Lords in Peek v. North Staffordshire Railway Company®. ‘The issue in 
that case was as to the effect of section 7 of the Railway and Canal Traffic Act, 
1854, which imposed certain conditions on railway companies seeking by special 
contract to limit their liability in respect of goods which they carried as common 
carriers. Under these statutory conditions such contracts were only valid if 
they were in writing and were just and reasonable. But apart from the Act the 
general freedom possessed by carriers was unimpaired and the Act clearly had 
no reference to the conveyance of passengers. It was therefore only with reference 
to carriers of goods that Blackburn, J., observed at p. 51 1 that a condition exempting 
the carriers wholly from liability for the neglect and default of their servants was 
prima facie unreasonable. When making that observation that learned Judge 
was discussing the effect of section 7 of the Act which as already stated contained 
an express enactment that the terms of the special contract should be reasonable 
and it was in that connection that he went on to say that an offer to carry at a lower 
rate than the normal rate might be reasonable for purposes of the Act. He added : 

“ For the terms of a special contract entered into by a person who has the option of employi 
the carrier on the terms of the contract or on the terms of his undertaking the common law liability, 
are necessarily reasonable as regards the firm having that option.” 

But this principle, stated in regard to a railway company as a carrier of goods and 
in regard to the operation of the Railway and Canal Traffic Act, has no bearing 


1. (1869) LLR. 4Q.B. 379. 2. (1863) 10 H.L.G. 473. 
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on the position of a carrier of passengers whose complete freedom at common law - 
to make such contracts as he thinks fit, has not been curtailed by the Act of 1854. 
What limitations on this freedom result from the relevant legislation for the control 
of the carriage of passengers by air will be examined later, but light is thrown on 
the common law position of carriers of passengers by the decision of this Board 
in Grand Trunk Railway Company of Canada v. Robinsoni. The main question in 
that case is whether a passenger carried at half fare under what was called a “ live- 
stock special contract’ was bound by aterm of the contract giving the carrier 
complete exemption from liability even when caused by the negligence of the railway 
company. A subsidiary question was whether the passenger who went on the train 
to look after a horse during the transit was bound by the special contract which 
his employer had made on his behalf. The subsidiary issue, which was decided 
against the man, is not material in this case, but the general law was stated by 
Lord Haldane, delivering the judgment of the Board in the following terms 
at p. 747: 

“ There are some principles of general application which it is necessary to bear in mind in 
approaching the consideration of this question. If a passenger has entered a train on a mere invi- 
tation or permission from a railway company without more, and he receives injury in an accident 
caused by the negligence of its servants, the company is liable for damages for breach of a general 
duty to exercise care. Such a breach can be regarded as one either of an implied contract, or of a 
duty imposed by the general law, and in the latter case as in form a tort. But in either view this 
general duty may, subject to such statutory restrictions as exist in Canada and in England in different 
ways, be superseded by a specific contract, which may either enlarge, diminish, or exclude it. If the 
Jaw authorises it, such a contract cannot be pronounced to be unreasonable by a Court of justice. 
The specific contract, with its incidents either expressed or attached by law, becomes in such a case 
the only measure of the duties between the parties, and the plaintiff cannot by any device of form 
get more than the contract allows him.” 

Their Lordships accept this statement of general principle, and therefore 
must now consider the effect in this case of such statutory restrictions as exist in 
Canada in order to determine whether they qualify or supersede the exemption 
of liability for negligence which is clearly set out in the contract agreed to and signed 
by each of the appellants as already stated. 


The legislative provisions to be considered are to be found in the (Dominion) 
Transport Act, 1938, in certain Regulations made thereunder by the Board of 
Transport Commissioners for Canada and in certain “ Schedules” containing 
its tariffs and regulations, which were drawn up by the respondent under powers 
conferred upon it by the Regulations of the Board. The general effect of the 
Transport Act, 1938, so far as concerns matters arising in the present case, is to 
lay on every operator licensed to operate aircraft the obligation to afford to all 
persons all reasonable and proper facilities for the conveyance of passenger and 
goods traffic ; further to oblige operators to file “ standard tariffs ” of their charges, 
which themselves are subject to the approval of the Board ; and, lastly, to empower 
operators to file, in addition to their standard tariffs, “ special tariffs ” lower 
than their standard tariffs. 

All the material provisions of these instruments have been elaborately analysed 
by the Chief Justice of the Supreme Court of Ganada and need not here be repeated 
in detail. It should however be observed that by the Transport Act the Board 
of Railway Commissioners for Canada as constituted under the Railway Act 
(R.S.G. 1927, c. 170) are designated to act as the Board of Transport Commis- 
sioners for Canada and are vested with the duties of licensing aircraft to transport 
passengers between various points in Canada and of approving tolls to be charged 
or made in connection with the tr rt of passengers. The respondent had 
obtained and at all material times held de necessary licence permitting it to trans- 
port passengers on its aircraft between Vancouver and Zeballos. 

Part IV of the Transport Act contains a code of provisions relating to Traffic, 
Tolls and Tariffs to which all licensees under the Act must adhere. The provisions 
of this part so far as they are relevant to this appeal are to be found in sections 16, 
17, 19, 20, 21, 22, 24, 25, 26, 32 and 33. In pursuance of the powers conferred 





I. (1915) A.C. 740. 
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by this Part, the Board of Transport Commissioners have issued two General 
Orders, numbers 580 and 584, dated respectively the 16th December, 1938, 
and the 23rd March, 1939, containing regulations “‘ governing the construction 
and filing of air transportation tariffs.” When entering upon their duties under 
the Act the Board were taking under their control a wide variety of existing ser- 
vices and accordingly special attention is drawn to the “ Foreword ” forming part 
of General Order 580 in which the Board announces its decision not to exercise 
its powers by imposing forthwith a preconceived plan for the detailed control of 
air services but to impose upon the traffic arrangements of individual carriers such 
modifications or restrictions as experience may show to be necessary. In the third 
paragraph of the “ Foreword ”, the Board laid down the following general rule 
as to initial tariffs or schedules: 

“ All initial tariffs or schedules filed will be deemed to comply with the law relative to filing, 
rer and until they are rejected by the Board with directions to file other tariffs or schedules in lieu 
th oe 
The respondent duly filed with the Board a special Passenger and Goods Tariff 
incorporating by reference a tariff of rules and regulations which were drawn up 
by it on the same date and specified that passengers were carried only in accordance 
with the terms and conditions of the respondent’s passenger ticket. ‘The fare of 
$ 25 paid Ly each appellant was that prescribed by the Special Passenger Tariff 
just referred to, and some question arose whether the fare was a special or standard 
fare within the tariff filed. Special tariffs were defined as those specifying a toll 
or tolls lower than the standard tolls, but there was no evidence that any other 
toll than $ 25 for the journey had been filed or that it had been approved by the 
Board. If, however, it was a special tariff no approval was required and in any 
case their Lordships agree with the conclusion of the Supreme Court that there 
is no ground for holding that the provisions of the Act were not satisfied. In parti- 
cular there is no ground for holding that the fare charged and the terms of the 
contract, which were either actually or by sufficient reference before the Board, 
were not duly approved. There was thus no reason to hold that statutory restric- 
tions had been infringed and no reason under the statute to set aside or refuse to 
give effect to a specific contract which the law authorises. Such a contract cannot 
be pronounced unreasonable, invalid or illegal by a Court of Justice. 

The contrast between the provisions of the Canadian Transport Act and sec- 
tion 7 of the English Railway and Canal Traffic Act is that whereas the former 
requires an administrative decision of the Board to be complied with, the latter 
leaves it to the Court to determine whether its provisions have been carried out. 
It follows in their Lordships’ judgment that there is no valid reason against holding 
the appellants and each of them bound by their contract. 

n their Lordships’ opinion the view they have expressed provides an answer 
to the contention so strenuously urged that if the passenger is not given an option 
either to retain his full rights against the carrier at the higher fare or to waive 
them in whole or in part at the lower, the specific contract must be invalid. As 
their Lordships have pointed out Blackburn, J., in Peek’s case1, merely said that 
such a contract may (not must) be invalid, and he only said that in reference to 
the construction of section 7 of the Railway and Canal Traffic Act. Indeed even 
if the carrier were obliged to comply with the conditions imposed by section 7, 
it might be considered that a carrier of passengers by air could- reasonably if he 
thought fit refuse to carry anyone save at the passenger’s own risk. It does not 
matter for this purpose whether the carrier was a common or general carrier or 
not. His duty to carry for all and sundry according to his profession is something 
different from the terms on which he so carries. A carrier of goods or of passengers 
may or may not be a common carrier. In the words of Maule, J., quoted by 
Atkin, L.J., in G. N. Railway Co. v. L. E. P. Transport and Depositary, Ltd.* : 


“1 deny the truth of the position that a man who js not an insurer is therefore not a common 

carrier. A common carrier who gives no notice limiting his ibility is an insurer; but, if he 

ives notice that he will contract only to a limited extent and with respect to articles of a given value, 
e ceases to be an insurer beyond that, though in all other respects he remains a common carrier.” 


1. (1863) 10 H.L.C. 473. 2. (1922)'2 K.B. 742% at 771, 
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In this passage Maule, J., is speaking of carriers of goods but the same principle 
is true, mutatis mutandis, of a carrier of passengers who in law is neither an insurer 
nor precluded from making a special contract with his passengers. From this 
aspect it is not material whether he is a common carrier or not—nor is his position 
altered by the terms of section 25 (1) of the Transport Act, which require the carrier 
to afford to all persons and companies all reasonable and proper facilities for the 
receiving, forwarding and delivering of traffic, inasmuch as this provision does 
not in their Lordships’ judgment relate to the particular terms of any special contract 
or their reasonableness but simply to external, physical and mechanical facilities. 


Finally it may be observed that their Lordships do not regard the decision 
of the Court of Appeal in Clarke v. West Ham Corporation}, as giving any real help 
or guidance in the decision of the present appeal. While they do not think it neces- 
sary to give any opinion on the correctness of much that was said in that case or 
of the actual decision, the judgment at least of the majority in the Court of Appeal 
turned largely on the construction of the statutes regulating the tramways operated 
by the Corporation for the carriage of passengers. These statutory regulations 
were substantially different from those in question in this appeal. 


For all these reasons their Lordships will humbly advise that the appeal in 
their judgment fails and should be dismissed. The appellants will pay the costs 
of the appeal. 

Solicitors for Appellants: Gasquet, Metcalfe & Walton. 

Solicitors for Respondents: Beaumont & Son. 


H.J.U/V.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. Justice 
GOVINDARAJACHARI. 


Shanmugha Mudaliar .. Appellant* 
U 


P. V. Rathina Mudaliar and another .. Respondents. 


Partnership Act (IX of 1932), section 69 (1), (2) and (3)—Scope and effect of—Unregistered firm—— 
Arrangement entitling one of the partners to recover debt ie to the jamala ahan of frrm—Surt by gee 
to recover the debt due—Maintainability. 


Sub-sections (1) and (2) of section 6g of the Partnership Act forbid the institution of a suit to en- 
force a right arising from a contract in respect of a partnership when the partnership is not regi 
Sub-section (3) of the same section, however, provides that he provisions of sub-sections (1) and (2) 
shall not affect any right or power to realise the property of a dissolved firm. The Act places no 
prohibition upon an unregistered partnership making contracts either between the partners inter se 
or with some third party, nor upon an unregistered partnership acquiring property or assets. All 
that it does is to c a suit instituted by an unregistered partnership, to recover property, not main- 
tainable. But relief from the disability can be obtained at any time as | as the partnership is 
in existence, and if the partnership is registered before the suit is instituted the partnership can 
recover its property and sue on contracts made with third parties even when those contracts were 
entered into at a time when a partnership was not registered. The words in sub-section (3) of 
section 69 “or any right or power to realise the property of a dissolved firm” are very wide and 
remove any disability which existed during the continuance of the partnership . Hence one of the 
partners of a dissolved unregistered partnership who by an arrangement with the other partner had 
become entitled to a debt due from a third party to the partnership can sue to recover that debt and 
it cannot be contended that such a suit is not maintainable by reason of section 6g (2) of the Act. 


Ponnappa Chettiar v. Bodappa Chetthar, (1944) 2 M.L.J. 406 Disapproved. 
Appayya Nijlingappa v. Subrao Babaji, I.L.R. (1938) Bom. 102 Followed. 

Appeal against the decree of the District Court, North Arcot at Vellore, dated 
19th December, 1945, in A. S. No. 206 of 1945, preferred against the decree of 
the Court of the District Munsiff of Arni, in O. S. No.170 of 1944, dated 5th January, 
1945. 

OO Ve a yeep agaran anganan, 
1, (1909) 2 K.B. 858. 


*S.A. No. 642 of 1946. 7th July, 1947. 
gI A 
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V. V. Raghavan for Appellant. 
K. S. Desikan and T. K. Sundararaman for Respondents. 


In pursuance of an order of ‘eference to the Division Bench by Rajamannar, J., 
dated grd April, 1947, this appeal coming on for hearing, the Judgment of the 
Court was delivered by 


The Chief Justice —This second appeal was referred to a Division Bench by 
Rajamannar, J., by reason of a conflict between the decision of Bell, J., in 
Ponnappa Chettiar v. Bodappa Chettiar, and the opinion of Sir John Beaumont, G.J., 
in Appayya Nijlingappa v. Subrao Babaji®, Rajamannar, J., preferring the opinion 
of Sir John Beaumont, C.J., to that of Bell, J., made the reference as above stated. 

The facts are as follows : From the and March, 1940, until the 31st March, 1942, 
the plaintiff and the deceased husband of the second defendant carried on business 
in partnership. During that period dealings and transactions took place with 
the first defendant. As a result, his indebtedness to the partnership amounted 
to a sum of Rs. 819-14-0, and, by the date of suit, that amount was increased by 
a sum of Rs. 94-4-0 to a sum of Rs. 914-2-0, the amount for which the suit was insti- 
tuted. Itis alleged, and, so far as the matters relevant to this ap are concerned, 
it is not in dispute, that there was some arrangement by which the plaintiff became 
entitled to the whole of the monies alleged to be recoverable from the first defendant. 
Hence the suit was brought, by the plaintiff alone but since the second defendant’s 
husband had died before the suit the second defendant was joined by way of abund- 
ant caution. The only other material fact to be recorded is that the partnership 
was never registered as required by section 58 of the Indian Partnership Act. 


The suit was instituted in the Court of the Additional District Munsiff of 
Arni. By his written statement the first defendant made a number of pleas one 
of which was that the suit was not maintainable by reason of the provisions of sec- 
tion 69 of the Partnership Act, particularly sub-section 2 which provides that a 
suit to enforce a right arising from a contract is not enforceable when the suit is 
instituted by an unregistered partnership firm. That was the only issue which 
the learned District Munsiff tried, and, following the decision of Bell, J., to which 
reference was made above, the suit was dismissed. An appeal by the plaintiff 
to the learned District Judge, of Vellore was unsuccessful. The learned District 
Judge, expressing himself to be bound by the decision of Bell, J., as indeed he was, 
as also was the learned District Munsiff in the lower Court, followed that decision 


and the appeal failed. 


Sub-sections (1) and (2) of section 69 of the Partnership Act forbid the insti- 
tution of a suit to enforce a right arising from a contract in respect of a partnership 
when the partnership is not registered. Sub-section 13) of the same section, however, 
provides that the provisions of sub-sections (1) and (2) shall not affect any right or 

ower to realise the property of a dissolved firm. It is to be noticed that the Indian 
Daka alap Act places no prohibition upon an unregistered partnership making 
contracts’ either between the partners inter se or with some third party nor upon 
an unregistered partnership acquiring property or assets. All that it does is to 
make a suit instituted by an unregistered partnership, to recover property, unen- 
forceable. But relief from the disability can be obtained at any time as long as 
the partnership is in existence, and if the partnership is registered before the suit 
ig instituted the partnership can recover its property and sue on contracts made 
with third parties even when those contracts were entered into at a time when a 
partnership was not registered. In Ponnappa Chetti’s caset, Bell, J., came to the 
conclusion that where an unregistered partnership has been dissolved any contract 
made with the partnership or moneys due to it in respect of dealings during the 
susbsistence of the partnership cannot be enforced by a suit and that sub-section 
(2) of section 69 prevents such a suit succeeding. But, it has to be noticed, in 


EE ee 


1. (1944) 2 M.L.Jj. 106. 2. I.L.R. (1938) Bom. 102. 
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that case there was no appearance on behalf of the partners of the partnership 
then under consideration ; nor, it seems to us, was the learned Judge’s attention 
drawn to sub-section (3) of section 6g. 


In Appayya Nilingappa v. Subrao Babaji1, the learned Chief Justice, Sir John 
Beaumont took the contrary view to that expressed by Bell, J. He came to the 
conclusion that the words in sub-section (3) of section 69 particularly “or any 
right or power to realise the property of a dissolved firm ”, remove any disability 
which existed during the continuance of the partnership. 


When a firm has been dissolved, thereafter it is impossible for registration 
ever to be effected. Consequently the disability of non-registration cannot be 
overcome, as it can be during the continuance of the partnership, when the partners 
can, at any time, register as required by the Act and any disability existing upto 
that time regarding enforcement by suit of contracts and debts due to the partner- 
ship can be removed. 


The words in sub-section (3) of section 69 which I have quoted above are 
very wide. The sub-section enacts that the provisions of the two previous sub- 
sections shall not affect any right or power to realise the property of a dissolved 
firm: It is the right of all the partners, or by some arrangement as between them- 
selves, one or more, to realise the property of their late partnership. In the course 
of the argument it has not been suggested that moneys due to the partnership from 
a third party in respect of dealings between him and the partnership do not form 
part of the partnership property. It seems to me that the intention of the Legis- 
_ lature was to inflict disability for non-registration only during the subsistence 
of the partnership and, in doing that, at the same time there is provision 
that the partnership can cause the disability to be removed by registration before 
action is brought, although there was disability, by reason of non-registration, 
existing at the time the contract was made or the debt incurred. When a part- 
nership has been dissolved the disability cannot be removed. Consequently it 
will be impossible, if a different view were taken of the provisions of sub-section (3) 
for a dissolved unregistered partnership to recover by suit its assets and property. 


With respect I agree with the decision of Sir John Beaumont, C.J. The 
same opinion was expressed by Chagla. J., in Bhagwanjt Morarji v. Alembic Chemical ` 
Works*, and by Iqbal Ahmad, C.J., and Sinha, J., of the Allahabad High Court 
in Ram Kumar v. Krishorilal.§ 

In my opinion this appeal should succeed and the dismissal of the suit set 
aside. The suit will be remanded back to the learned District Munsiff of Arni 
to try all the issues arising in the suit, except that which has been the subject of 
this appeal. The appellant is entitled to his costs in the lower appellate Court 
and in this Court. ‘The costs of the hearing before the learned Additional District 
Munsiff will abide the result of the trial which is now ordered to take place. 


The Court-fee paid on the memorandum of second appeal will be refunded. 
Govindarajachant, 7.—I agree. 
V.S. Appeal allowed. 


~~ 


1. I.L.R. (1938) Bom. 1082. . LLR. (1 All. 309. 
2. ALR. 1943 Bom. 385. 7 wa 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR, Justice BELL, 
Bollam Venkataramudu .. Petitioner*® 


v. 
Rayala Krishnayya and another .. Respondents. 


Civil Procedure Code (V of 1908), sectton 151—Dismissal for default of petition to set aside sale under 
Order 21, ruls go and sections 47 and 151, Cwil Procedure Code—Application under section 151 to revise order 
of dismissal—Maintainability. 


An application by a Judgment-debtor to set aside a sale under Order 21, rule go and section’ 
47 and 151, Civil Pr ure Code was dismissed for default. Then the judgment-debtor applied 
under section 151, Civil Procedure Code to revise the order of dismissal, to set aside the sale and to 
reopen the first petition and enquire into the same. On a question as to its maintainability, 


Held: that such an application would not lie in law. It cannot be said that when the Court 
has mherent power to dismiss, it must also have inherent power to restore. 


Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Subordinate Judge’s Court, Bezwada, dated 
oth April, 1945, in A.S. No. 186 of 1944 (E.A. No. 1743 of 1943, B.S.S.C. No. 220 
of 1933, District Munsiff Court, Bezwada.). 


V. Subrahmanyam for Petitioner. 
A. L. Narayana Rao and V. Parthasarathi for Respondents. 
The Court delivered the following 


JupGmenT.—The petitioner who was the judgment-debtor filed a petition 
to set aside a sale under Order 21, rule go and sections 47 and 151 of the Code 
of Civil Procedure. The petition was dismissed on the 1rth october, 1943, as 
the petitioner and his pleader were not present in Court at the time when it was 
called on for hearing. He applied then under section 151 of the Code of Civil 
Procedure, to the District Munsiff to revise the order of dismissal, to set aside the 
sale and to reopen the said petition and enquire into the same. 


The District Munsiff held that the application would not lie in law. On 
appeal the Subordinate Judge came to the same conclusion and referred to the 
decision in S1vasubramania v. Adatkkalam1, where it was held that if an execution 
petition is dismissed for default the provisions of Order g cannot be invoked in 
order to get the said order set aside. The application wes set aside in the exercise 
of the inherent jurisdiction of the Court as pointed out in Valta Mannadtar, In re?, 
where the Bench held : 

‘We are PADANG to hold that dismissal for default (of an application under Order a1, rule 

go) is well within the inherent powers of the Court. It is in our opinion absurd to say that the Court 
must proceed to give a decision on the merits, when the applicant fails to appear in support of his 
application.” 
In Vemareddi Ramaraghavareddi v. Rajah of Venkatagit®, a similar question arose with 
regard to an execution petition and the lower Court allowed a review of the order 
of dismissal and restored the application. It was held that it had no power to 
do so as a review was clearly incompetent under Order 47, rule r. Mr. Subrah- 
manyam cites Odgers, J., as saying that the Court has inherent power under sec- 
tion 151 to set aside an ex parte order if it may be necessary for the ends of justice. 
But the learned Judge says further : 

“it seems to be a very strong proposition to say that when an execution petition has been dismissed 
under the Court’s extraordinary power that extraordinary power should be again invoked in order 
to restore the petition.” 4 
In the same judgment Jackson, J. says that, 


“if the Court could simply strike off such cases, to be restored if necessary on the appearance 
of the party, there would be no trouble at all.” 





*O.R.P. No. 286 of 1946. 5th March, 1947. 


I. (1 1 M.L.J. 259. | 3. (1926) 52 M.L.J. 129. 
2. EEN 1 M.L.J. 255. 
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But the point was that the Court had no such power. 


Mr. Subrahmanyam reduces his proposition to this, namely, that if a Court 
has inherent power to dismiss, it must have inherent power to restore. In Alaga- 
sundaram v. Pichuoier1, that very proposition is discussed and rejected. 

“As to the second question, that is, the Court’s inherent power to set aside the order, the res- 
pondent urges that the Court must have inherent power to set aside its own order of dismissal for 
default. The contention is that, where the Court is not restricted by the sections of the Code, it 
has inherent power to do anything in the name of justice. Such a contention in substance is that 
the Civil Procedure Code is not a Code conferring powers on a Court but is a Code ah and 
delimiting its unlimited powers. To such a view we cannot subscribe. It would allow the Court 
to do any act whatever, provided there was no provision in law directly prohibiting that act being 
done, and would in effect put the Court above the written law altogether. The ordinary Civil Court 
derives its powers from the Civil Procedure Code and other statutes and possesses only such powers 
as are therein conferred.” 


The Civil Revision Petition must be dismissed with costs. 
K.C. Petition dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. FREDERICK WILLIAM GENTLE, Chief Justice AND Mr: 
Justice HORWILL. 


Yella Thippanna l ..  Appellani* 
v. 
Yella Venkataramanappa of unsound mind by guardian Sri 
M. Guruswamy Ayyar, Advocate appointed as Manager and 
others .. Respondents. 


Hindu Law—Wills—Exıstence of illatom son-in-law—If bar to disposal of property by father-in-law by 
wall, 


A Hindu father-in-law is not precluded from disposing of his property by will by reason of the 
existence of an tllaiom son-in-law. Although an illatom adoption is based on contract, in that 
no such relationship arises unless the father-in-law and son-in-law agree, yet such an agreement is 
subject to all the incidents of an illatom adoption ; and it is not one of the incidents of such adoption 
that the father-in-law is deprived of his right of disposing of his property by gift or will. 


Subba Rao v. Mahalakshmamma, (1930) I.L.R. 54 Mad. 27: 59 M.L.J. 558 relied on. 


Appeal against the decree of the District Court of Bellary in O.S. No. 7 of 
1943- 
The Judgment of the Court was delivered by 


Horwill. F.—O.8. No. 7 of 1943 out of which this appeal arises was tried 
in part with O.S. No. 3 of 1944. Reference may be made to my judgment in 
Appeal No. 385 of 1945 for a statement of the claims of the various parties to this 
litigation. ‘The parties will be described according to their array in O.S. No. 3 
of 1944. The plaintiff in O.S. No. 7 of 1943 was the third defendant in O.S. No. 3 
of 1944. We have heard Mr. Umamaheswaram for the third defendant 
on the question of the validity of the will ; and our opinion was, for the reasons 
given in the judgment in Appeal No. 385 of 19452, that the will was executed while 
the testator was in a sound disposing state of mind and that it effectively disposed 
of the whole of the testator’s property. 


Two additional questions have been argued in this appeal : 
(1) Whether the third defendant was an illatom son-in-law of the late Chin- 
nayya, the testator; and 
(2) Whether even though the third defendant was the illatom son-in-law, 
the testator could not legally dispose of his property. 
b * + * b * k 





1. (1929) 57 M.L.J. 381: I.L.R. 52 Mad. 2. (1947) 2 MLL.J. 247. 
899 at page 913. 
*Appeal No. 555 of 1945. 15th April. 1947. 
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[After examining the evidence His Lordship concludes] 


We have no doubt on the evidence that the third defendant has not discharged 
the burden that lay upon him of proving that he had been taken in adoption to 
the late Chinnayya. 


Mr. Umamaheswaram has challenged the correctness of the statement of 
the learned District Judge in paragraph 10 of his judgment. 

“ Even if it be held that the recital is sufficient proof of an affiliation having taken place, such 
affiliation does not deprive Chinnayya of the power of alienating his property ‘ inter vivos’? or even 
devising it by will.” 

The substance of Mr. Umamaheswaram’s argument is that an illatom adoption 
is of the nature of a contract, whereby the son-in-law agrees to assist his father- 
in-law in the management of the family affairs and that as consideration for this, 
the father-in-law promises to give the son-in-law a son’s share in the family pro- 
perty. Although an illatom adoption has been said to be based on contract, in 
that no such relationship arises unless the father-in-law and son-in-law agree ; 

et such an agreement is subject to all the incidents of an illatom adoption ; and 
it has never been held that one of the incidents of such adoption is that the father- 
in-law is deprived of his right of disposing of his property by gift or will. In Subba 
Rao v. Mahalakshmamma1, this very question arose. Curgenven. J., with whom 
Beasley, C.J., agreed, said : 

“ It is not possible, I think, to deduce from these decisions, even were they capable—which they 
aie not—of universal application, that the illatom has, during the father-in-law’s life-time, such an 
interest in the latier’s property as would give him a right to interdict alienation and devise. Mr. 
Varadachari admits that the interest enjoyed is of a peculiar kind, which he would define as vested 
but variable. It would certainly be a very strong thing to hold that the father-in-law debars himself 
from ae of any property thenceforward, and indeed the learned Advocate only goes to the 
length of suggesting that alienation for the purpose of defeating the illatom rights would be invalid 
as against it, # +*+ xv * * * * Hollway, J. held, that the son-in-law did not become a joint 
tenant and the father-in-law had no such restrictions imposed upon his powers of alienation as the 
existence of a son would entail.” 


The learned Judge referred to an unreported case of this Court in A.S. No. 206 
of 1912 in which this question was very exhaustively considered and where it was 
found upon considering the evidence of a large number of witnesses who spoke 
to the incidents of an illatom adoption, that the father-in-law was not precluded 
from disposing of his property either inter vivos or by will. A.S. No. 2062" 1912 
related to an idlatom adoption in the Kurnool district, a district neighbouring -on 
Bellary, to which the parties to this appeal belong. The learned advocate for 
the third defendant has been unable to show us any case in which it has been laid 
down that an illatom son-in-law is entitled to restrain his father-in-law from dis- 
posing of his property, because of the relationship between them or in which the 
correctness of the findings in A.S. No. 206 of 1912 and in Subba Rao v. Maha- 
lakshmamma}, has been doubted. If the illatom son-in-law had such a power, he 
would be in a stronger position than a natural son. We are therefore of opinion 
that the learned District Judge was right in holding that the will, Ex. D-1, would 
be valid, even though the third defendant had succeeded in proving that he had 
been taken as an tllatom son-in-law. 


The appeal fails and is dismissed with costs of the first and second respondents 
(one set). 


The Chief Fustice—I agree. 
K.S. Appeal dismissed. 





1. (1930) 59 M.L.J. 558: I.L.R. 54 Mad. 27. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— MR, FREDERICK WILLIAM GENTLE, Chief Justice AND MR. JUSTIOE 
Horwi.t. 


Singanamalla Krishnamurthy alias Yella Krishnamurthy Appellant* 
D 


Yella Venkataramanappa and others .. Respondents. 


Wills—Construction—Absence of words of bequest—Recital showing that testator ıs under the impression 
that he has made a certain disposition—Court can give effect to such intention, inadvertently not expressed—Clause 
providing for executor and trustee of properties assumed to have deen bequeathed to son of weak intellect—Intention 
of testator to bequeath to son—If can be given effect to in the absence of words of bequest. 


A recital showing that the testator is under the impression that he has made a certain disposition 
is evidence of an intention, inadvertently not expressed, to make that gift. The Court may give 
effect to such intention if the other provisions of the will allow this to be done ; and the inference 
from such a recital may be sufficient to overcome and correct the terms of an express gift to the person 
in apen provided the Court is satisfied that there has been a mistake ın carrying out the intention 
of the testator. 


A clause in a will provided, “As my son V is of weak mind and is unfit to manage his own affairs, 
my senior son-in-law B shall be his guardian and shall ae all affairs. My son-in-law B shall 
have control over the whole of, my son’s property and he g protect my son and safeguard my 
gon’s property. In regard to the management of the business in my shop and in regard to the collection 
of the amounts due to me from others, I appomt my son-in-law B, as guardain of my son and confer 
all powers on the former, B”. It was conceded that V had no property of his own. There were 
no words of express bequest to V in the will. 

Held; Despite the absence of any precise words giving the residue of the property to V, the 
clause makes it clear that B was to manage what was at the time of writing the will, the testator’s 
property on behalf and for the benefit of V. This clause sufficiently indicates the intention of the 
testator, an intention which should be given effect to. 

Shyam Pratap Singh v. Collector of Etawah, (1946) 2 M.L.J. 235 (P.C.) and Satih Chandra v. Niladri- 
nath, A.I,R. 1935 Cal. 788, distinguished. 

Halsbury’s Laws of England, Vol. 34 page 225, article 282 and Jarman on Wills, Chapter, IX, 
page 599 relied on. 


Appeal against the decree of the District Court, Bellary in O.S. No. 3 of 1944. 
Kasturi Seshagiri Rao for Appellant. 
V.'S. Narasimhachar for Respondent. 


The Judgment of the Court was delivered by 


Horwill $—The property which is the subject-matter of the suit out of which 
this appeal arises belonged to one Chinnayya. The plaintiff claims to be a son 
of Chinnayya by a permanently kept concubine. The first defendant is the legiti- 
mate son of Chinnayya, a man of feeble intellect. The second defendant is his 
wife. The third defendant, who is the husband of Ga , a daughter of 
Chinnayya, claims to have been taken into the family of Chee as his illatom 
son-in-law. This suit was tried in part with another suit filed by the third de- 
fendant, claiming an equal share in the property of Chinnayya with the legiti- 
mate son, the first defendant, on the basis of his adoption as an latom son-in-law ; 
and a common judgment was delivered. 


The principal questions tried in the suit were whether the plaintiff was a dasi 
putra, entitled to a half of the share of a legitimate son, and (2) whether the will, 
Ex. D-1, was true and valid. The learned Judge upheld the contention of the 
plaintiff that he was a dasi putra : but held that the will of Chinnayya was binding 
on the plaintiff and that he could be given nothing more than had been bequeathed 
to him under the will. In this Court, it is not denied that the plaintiff is the son 
by the permanently kept concubine ; and so the only question remaining is whether 
the als under which he was left a sum of Rs. 100 only, is binding on him. 


As originally framed, there was no issue in this suit, as there was in the connected 
suit, whether the will was binding on the plaintiff ; and it is argued that since the 
judge allowed such an issue to be framed at a very late stage, when the evidence 





*Appeal No. 385 of 1945. 15th April, 1947. 
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was alomost concluded, the plaintiff was not given a fair opportunity of combati 

the will. The two suits were however tried rab ; and ea at a earlier re 
in the suit, when the learned Judge refused to add an additional issue relating 
“to the will, because it was not then quite clear to him that the issue would be rele- 
vant, he stated that he might allow the issue to be raised at a later stage. Although 
the plaintiff objected to the examination of D.W. 4 to speak to the will; yet he 
at no time asked the Court for an adjourment in order to enable him to adduce 
the evidence to repel the evidence let in on the defendants’ side. Even in this 
Court, the learned Advocate for the plaintiff is unable to say that there are any 
witnesses whom he would have examined in the trial Court, had he been given 
a further opportunity. We are therefore of opinion that the appellant has not 
fede prejudiced in any way by the procedure adopted by the learned District 

udge. 

The appellant’s learned advocate argues that the lower Court did not give 
sufficient attention to the question whether the land which was the subject of the 
suit was the self-acquired property of Chinnayya or was ancestral property, although 
that question was raised in the pleadings in the other suit. We have examined 
the grounds of appeal to this Court and find no allegation that the property was 
ancestral property that could not be disposed of by will. 


* * * * * * 4 


[After examining the evidence His Lordship continued] 


Since there is no evidence of any value in rebuttal, we accept the evidence of D.Ws. 
1 and 4 and hold that their evidence proves that the testator was in a sound dis- 
posing state of mind when he gave instructions for the drafting of the will and exe- 
cuted it. 

The only other question is whether by clause 4 ofthe will the testator 
bequeathed the residue of his property to his legitimate son. If he did, then it 
is agreed that nothing more can be decreed to the plaintiff than was given to him 
by the learned District Judge. If, however, there was no bequest of the residue 
to the legitimate son, then there would be an intestacy with regard to the bulk 
of the aa art and the plaintiff would not be deprived of a share of it. Clause 4 
of the will does not specifically contain words of bequest. It seemed to assume 
that the property other than the property which was the subject of the legacies 
was the property of the legitimate son and that the main object of that clause was 
to Ki E an executor for the will and a trustee for the property of the son. It 
has been suggested that the fact that there is a later clause in which legacies were 

iven to the plaintiff and his sister is an indication that it was not the intention 
of the testator to bequeath the residue of his PD to the first defendant ; but 
the evidence shows that the addition of the clause was an afterthought, on 
account of the importunity of the plaintiff’s sister, and is therefore no indication 
that the fourth clause did not purport to dispose of the residue of the property. 


In Halsbury’s laws of England, Vol. 34 page 225, article 282, it is said : 


eua ea a recital showing that the testator is under the impression that he has made a certain 
al to make that gift. IE DA 


jn such a 
to be done ; anc 
of an express gift to f ; 
a mistake in carrying out the testator’s intention. . . . 

In Chapter IX, page 599, of Jarman on Wills, we find a similar exposition of the 


law. 
The fourth clause of Ex. D-1 above referred to is as follows : 


“As my son Venkataramana pa is of weak mind and is unfit to manage his own affairs, my 
senior son-in-law, Bhimappa, be his guardian and shall Sr all affairs. My son-in-law 
Bhimappsa shall have control over the whole of my son’s property anc he shall protect my son and 
safeguard my son’s property. In regard to the management of the business in my shop and in regard 
to the collection of the amounts due to me from others, I appoint my son-in-law Bhimappa, as guardian 
of my son and confer all powers on the former (Bhimappa).” 
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It was conceded that Venkataramanappa had no property of his own. When, 
therefore, the testator was speaking of his sons property, he could only have been 
referring to property that became his son’s by virtue of the will that he was exe- 
cuting. He gave instructions in this clause for the management of the shop and 
the collection of outstandings and said in the same sentence that he appointed his 
son-in-law, Bhimappa, as the guardian of his son, obviously to manage the business 
and collect the outstandings af what had been the testator’s business, for the benefit 
of the son. Despite the absence of any precise words giving the residue of the 

roperty to Venkataramanappa, this clause seems to us to make it clear that 

himappa was to manage what was, at the time of the writing of the will, the 
testator’s property, on behalf of and for the benefit of Venkataramanappa. Apply- 
ing the principle of Jaw enunciated in the above paragraph from Halsbury, we 
feel that this clause sufficiently indicates the intention of the testator, an intention 
which should be given effect to. 


The learned advocate for the third defendant has referred us to two cases 
which he considers support his contention that Chinnayya died intestate with regard 
to the bulk of his property. The first is Shyan Pratap Singh v. Collector of Ettawah', 
a decision of the Privy Council. The relevant words of the will were : 

“ To-day M has given him (P) to me in adoption and I have taken him in adoption. After my 

death, my adopted son, P, shall be the ‘ gaddi-nashin’ and the owner of my entire moveable and 
immoveable property. After my death, he shall, like myself, have all the powers. Pis yeta minor, 
therefore during his minority, my mother, B, who was my guardian during my minority and who 
managed the entire estate very well, shall remain the guardian of my adopted son P and shall 
manage the entire estate. I have, therefore, executed this will while in a sound state of body and 
mind and after full deliberation.” 
Their Lordships held, agreeing with the learned Subordinate Judge against the 
High Court, that this document was not a will at all and was merely a document 
appointing a guardian, the rest of the document being merely narrative. Their 
Lordships then considered whether even though that document could be regarded 
as a will, there was an effective disposal of the property which was the ees 
of the will. They pointed out that there were no direct words of gift and then 
went on to say after referring to Ulagalum Perumal Sethurayar v. Subbulukshmi 
Nachtar? ; 

“In that case, the settlor had deliberately broken the line of succession and settled the estate 
on somebody outside that line, and that is the ratio decidendi. But in the present case, Raja Hukum 
did not break the line of succession, on the contrary he gave the property to the person who would 
succeed under the rule of lineal primogeniture, and moreover expressly directed that he should be 
the gaddi-nashin and have all the powers which the testator had possessed. ..... ss 
Their Lordships therefore held that there was not a disposal, not only because 
there were no words of bequest, but because the testator could not have intended 
to give to his adopted son what would have been his even without the will. The 
other case relied on by the third defendant in Satish Chandra v. Niladri Nath®. There, 
the material part of the will was: 

“On my demise my wife shall become full (absolute) owner of my entire moveable properties 

according to Jaw, consequently there is no necessity for any will in respect of the same also.” 
It is difficult to conceive of a clearer indication that the testator did not bequeath 
the moveable properties to his wife. That was what the learned Judges in that 
case held. ‘This case, therefore, affords no support to the argument of the learned 
advocate for the third defendant. 

The appeal fails and is dismissed with the costs of the first defendant. The 
appellant must pay the court-fee due to Government. 


The Chief Fustice.—I agree. 





K.S. Appeal dismissed. 
1. (1946) 2 M.L.J. 295 (P.C). LL.R. (1939) Mad. 443 (P.C.). 
2. ee 1 M.L.J. 812: L.R.66 IA. 194: 3. ALR. 1935 Cal: 748. 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —SIR FREDERICK WruuiamM GENTLE, Chief Justice, Mr. Justice 
PATANJALI SASTRI AND Mr. JUSTICE GOVINDARAJACHARI, 


In the matter of An application for re-instatement as a Pleader.* 

Legal Practitioners’ Act (XVIII of 1879), sections 6 and 7—Application for re-instatement by pleader 
whose name has been struck off the roll of pleaders—Considerations—Adoising on law for reward after being 
struck off Strong ground for refusing reinstatement. 

The success or otherwise of an application for re-instatement must depend upon the character, 
reputation, behaviour and other matters regarding the applicant after he has been displaced from 
his membership as pleader from the roll. It is no ground to support an application of that sort to 
state that the applicant has advised friends and clients in | Hairs. If after ceasing to be quali- 
fied as a professional gentleman in legal matters, an individual nevertheless, to the utmost extent 
possible, continues to act for reward in legal matters and advises in such matters that would be very 
strong ground to refuse his application for re-instatement. 

As the advice given by the applicant was found to have been gratuitous the application was 
allowed. 

Petition under sections 6 and 7 of the Legal Practitioners’ Act and section 151 
of Act V of 1904 praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to re-consider the order, dated 25th November, 
1940 and made in R.C. No. 23 of 1940 by which the name of the petitioner was 
struck off the roll of the pleaders and direct his re-instatement. 


P. M. Srinivasa Atyangar for the Pleader. 
The Advocate-General (K. Rajah Aiyar) for the Crown. 


The Order of the Court was made by 

The Chief Justice—This is an application by the petitioner, who formerly 
was a pleader, for restoration of his sanad and re-instatement as pleader. 
He was first enrolled as a First Grade Pleader in 1925. Upon complaint by a 
client to the learned District Munsiff of Sattur an enquiry was held into the conduct 
of the petitioner who had obtained, on behalf of his client, a sum of Rs. 568-2-0. 
and accounted to the client only for Rs. 100. The learned District Munsiff reported 
that the petitioner had misappropriated the balance of Rs. 468-2-0. This Court, 
upon considering the District Munsiff’s report, found that the petitioner had 
been guilty of professional misconduct and directed the cancellation of his sanad 
and he was removed from the roll of pleaders. ‘That was on the 25th November, 


1940. 

In support of the present application a number of affidavits have been filed 
to which a short reference is convenient. The petitioner, himself, expresses full 
regret and promises that, if his application is granted, there will never be further 
cause for complaint against him. He also says tbat the amount which he mis- 
appropriated has been restored to the injured party. 

The affidavits of the petitioner and of other deponents set out that, following 
the order of this Court in 1940, the pleader for a period of one year 1940-41, 
was employed in the office of Mr. D. Narasimhachari, a learned advocate in Madura; 
in the next year he was engaged at the Union Christian High School, Madura,. 
as a Teacher in English ; in the following year he was employed as lecturer in 
Science in the Madura College ; and for three years thereafter, until the present 
time, he has been acting and employed as manager of the Yarn Merchants Asso- 
ciation in Madura. There are affidavits deposed to by the learned advocate to 
whom reference has just been made, the Headmaster of the Union Christian High 
School, the Principal of the Madura College, and several gentlemen of position 
in Madura carrying on business as yarn merchants who have held office in the 
Yarn Merchants Association as Secretary, President and similar appointments. 
All the affidavits speak in high terms of the conduct of the petitioner ; those which. 
a ee a 


* C.M.P. No. 1270 of 1947. aist July, 1947. 
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deal with his employment during the last three years as manager of 
Merchants Association, testify to the honesty and integrity of the Pid bie 
he has been entrusted with considerable sums of money for all of which he has 
accounted and that the books, which it was his duty to maintain, have been audited 
and have been found in every way to be correct and properly kept. Those 
affidavits add that, in the opinion of the deponents, the petitioner has realised his 
pee and saath He ee behaviour and integrity shown that he has regained 
e character which he lost when he was found guilty of misappropriati 
ee nein guilty ppropriation of moneys 
In an application of this nature, it has been pointed out in similar proceedin 

the Court has to be satisfied, amongst other things, that the applicant has a baat 
himself in such a manner that he is fitted to be re-admitted asa member of the 
honourable profession to which he belonged before he was displaced from it b 
reason of his conduct. 4 


In the present instance I am satisfied that the petitioner has i : 
character and has shown by his conduct that now he is fitted Pa lee a ah 
and again to become a member of the honourable profession to which he belonged 
prior to 1940 and in my view this application should succeed. 6 


I desire however to make one or two further observations. In several of 
the affidavits which were filed on behalf of the petitioner, there are Bh nti 
to the effect that the deponents or others availed themselves of the assistance i 
legal matters of the petitioner ; he gave legal advice and assisted in legal afi, 
When this application first came before this Court in April, it was adjourned in 
order that furtber affidavits should be filed dealing with the question wheth 5 
the applicant had been remunerated for his services in giving legal advice ad 
helping in legal affairs. Further affidavits have now been filed from which it 
is clear that such service was gratuitous and no fee was demanded by the applicant 
nor paid by the persons who were advised by him. That being the a her 
no further observation is required regarding the applicant. But I do wish to = 
this : it is no ground to support an application of this sort to state that the ap TE 
had advised friends and clients in legal affairs. The success or BP PEREAS of an 
application of this sort must depend upon his character, reputation and behaviour 
and other matters regarding the applicant after he has been displaced from his 
membership as pleader from the roll. If, after ceasing to be qualified as a pro 
fessional gentleman in legal matters, an individual nevertheless, to the aA 
extent possible, continues to act for reward in legal matters and advises in such 
matters, that would be a very strong ground to refuse an application for re-instate- 
ment. Itis clear that having been ordered by the Court to cease to be a member 
of the legal profession, such individual cannot appear in Court ; he could, of course 
advise on law ; but if he did so for reward, in other words, to the fullest extent 
possible he continued to act in a professional capacity, in my view that would be 
a strong ground to refuse to entertain an application for re-instatement. 


For reasons I have given, in my view, this application should 
an order made as sought in the application. j succeed and 


Patanjali Sastri, J.—I agree. 
Govindarajachani, F.—I agree. 
KS. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RaAJAMANNAR. 


Sangiah ..  Petitioner.* 

Criminal trial—Identification parade—Right of accused to demand the holding of at or bfore enquiry o r 
trial—Evidenthhary valus of. 

There is no provision in the Code which entitles an accused to demand that an identification 

e should be held at or before the enquiry or trial. An identification parade belongs to the 
stage of investigation by the police. The KNA whether a witness has or has not identified the 
accused during the investigation 1s not one w ich is in itself relevant at the trial. Tne actual evidence 
‘ng identification is that which is given by the witnesses ın Court. The fact that a particular 

witness has been able to identify the accused at an idenufication parads 1s only a circumstance corro- 
borative of the identification ın Court. If a witness has not identified the accused at a parade or 
otherwise during the investigation, the fact may be relied upon by the accused, but there 1s notni 
in the Code which confers a right on the accused to demand that the investigation should be conduct 
in a particular way. It cannot be said that whenever an accused disputes the ability of the witnesses 
to identify him the Court should direct an idenuficanon parade, for there is nu provision of law which 
com the Court to direct a parade. Any test as to ability of a witness tò idenufy tne accused 
should be decided only in Court and not by means of an identification parade, the proceedings 
of which will not form part of the record of the Court. 

A.LR. 1943 Lah. 303 and A.LR. 1945 Lah. 487, Dissented fram; order in Cr. R, G. 
No. 1318 of 1946, Explained. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Special 
Second Class Magistrate, Madura, dated 24th June, 1947, in R.G. No. 8 of 1947. 


N. Rajagopalan for Row and Reddy for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 


Orper.—This is an application by the first accused in R.G. No. 8 of 1947 

ding enquiry before the Special Second Class Magistrate, Madura, to revise 
the order of the Magistrate rejecting the ARA made by him and other accused 
in the case requesting the Magistrate to hold an identification parade in respect 
of the identity and names of the accused. The petitioner and others were accused 
of the offence of murder. 


The enquiry had not commenced and no Witness had been examined when 
the application was made by a memorandum filed on behalf of the accused by 
their advocate. It was stated in the memorandum that neither the first infor- 
mation report nor the inquest report mentioned the names of any of the accused 
in the case and that none of the witnesses knew them either by name or by idenuty 
and that in the interest of justice it was necessary that an identification parade 
should be held in respect of both the identity and names of the fifteen accused 
mentioned therein by the eight witnesses also mentioned therein. The Mazistrate 
rejected the application on the ground that there was no provision for holding a 
parade at that stage of the case and under similar circumstances. 


It was contended before me by Mr. N. Rajagopalan that it was an elementary 
right of the accused to insist upon proper identification and it was necessary in 
the interests of justice that an identification parade should he directed when the 
accused disputed the ability of the prosecution witnesses to identify them either 
by name or by recognition. He relied on the decisions of the Lahore High Court 
in Amar Singh v. Emperor* and Sajjan Singh v. Emperor*. Reference was also 
made by him to the judgment of Kuppuswam. Ayyar, J., in Crl. R.G. No. 1318 
of 1946. 


I am unable to find any provision in the Code which entitles an accused to 
demand that an identification parade should be held at or before the enquiry or 
the trial. An identification parade belongs to the stage of investigation by the 


ga Nn a anapun samina nana anganan Na aan] 


* Cr. R. C. No. 622 of 1947- haere 
Ga R. P. No. 517 Of 1947): 7 gust, 1947 
1 „R. 1943 Lah. 303- 2, ALR. 1945 Lab. 48. 
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police. The question whether a witness hi s not identified the accused during 
the investigation is not one which is in i$ clevant at the trial. The actual 
evidence regarding identification is that wh. Wis given by the witnesses in Court, 
The fact that a particular witness has been abl&to identify the accused at an identi- 
fication parade is only a circumstance corroborative of the identification in Court. 
If a witness has not identified the accused at a parade or-otherwise during the investi- 
gation the fact may be relied on by the accused, but I find nothing in the provisions 
of the Code which confers a right on the accused to demand that the investigation 
should be, conducted in a particular way. As the learned Judges point out in 
Public Prosecutor v. Sankarapandia Nadar1, “ identification parades are held not for 
the purpose of giving defence advocates material to work on, but in order to satisfy 
investigating officers of the bona fides of the prosecution witnesses.” 


In Amar Singh v. Emperor®, Blacker, J., held that 


“ Whenever an accused person disputes the ability of the prosecution witnesses to identify him, 
the Court should direct an identification parade to be held save in the most exceptional circumstances,” 
With great respect to the learned Judge I am unable to find any provision of law 
which compels the Court to so direct a parade. It is not clear from the judgment 
whether the Court making the enquiry or holding the trial should itself hold the 

arade or if the Court should stay its proceedings and direct the parade to be held 
fore another Magistrate. In my opinion it does not take into account the 
important fact that an identification parade is a part of the investigation and once 
the case has reached the stage of an enquiry before the Magistrate the investigation 
is at an end and all that takes place thereafter should take place in Court and form 
part of the ‘record of the case. 


Now it is quite clear that statements made at an identification parade are 
not substantive evidence at the trial. It must be very embarrassing to the Magis- 
trate making an enquiry to listen to statements made by the witnesses at an identi- 
fication parade which will not be evidence at the enquiry. Further it is not in- 
cumbent on'the prosecution to examine all the witnesses cited by them and all 
those who took part in the identification parade. It will then mean that the Magis- 
trate has heard the statements of witnesses who will not be examined at the enquiry. 
If on the other hand it is suggested that a different Magistrate should hold the 
identification parade it appears to me that there is no provision whatever for such 
a course when a particular Magistrate is seized of the case. The observations 
in Sagjan Singh v. Emperor®, are really obiter because that case dealt with a regular 
appeal against the conviction by a Court of session. In that case the Magistrate 
who made the enquiry refused an application by the accused to arrange for an 
identification parade on the following grounds, viz., that the witnesses know the 
accused before and that the application was made only for the purpose of delay. 
The learned Judges held that the reasons given by the Magistrate were not sound. 
It is true that they went on to observe that should any serious question of 
identity arise during the course of the trial the ability of the witnesses to identify 
the accused may be put to test before the trial. With great respect I do not agree. 
If a case is posted for trial any test as to the ability or credibility of the witnesses 
should be decided only in Court and not by means of an identification parade, the 
proceedings at which will not form part of the record of the Court. 


The order ‘of Kuppuswami Ayyar, J., in Crl.R.C. No. 1318 of 1946 was made- 
in quite different circumstances. That case dealt with proceedings in Court. 
There was an application on behalf of the accused that two accused in the case 
may be resshuffled with some others and that the witnesses who had been examined 
for the prosecution should then be permitted to be cross-examined by the counsel 
for the accused, This application was rejected by the Magistrate. In revision 
Kuppuswami Ayyar, J., passed an order as follows: 


“ The lower Court was not justified in refusing to shuffle the parties and arrange them in a different 
order so that the accused may have a chance of knowing whether the witness is able to identify him. 





1. (1932) M.W.N. 427. 3. A.I.R. 1945 Lah. 48. 
2. A.I.R. 1943 Lah. 303. 
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or not. This is a common right which tigant is entitled to claim. The learned Magistrate 
was not justified in dismissing the appli 
and a further opportunity will be given t 
This case obviously-- déalt with™aifidentification of the accused in Court by a wit- 
ness who was being examined for the prosecution. Ifa similar request is made 
in the present case also at the time of the examination in Court of any of the 
prosecution witnesses, I am sure, the Magistrate will accede to such a request. 


In my opinion the Magistrate was right in holding that the accused were not 
entitled as of right to demand that an identification parade should be held at which 
the witnesses mentioned by them should be called upon to identify the accused. 


The revision case is therefore dismissed. 


V.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTIGE CHANDRASEKHARA AIYAR. 


Inas Rodrigues .. Pettttoner* 
U 


Santhan Souza .. Respondent, 


-Criminal Procedure Cods (V of 1898), section 517—Appeal against order relating to disposal of property— 
Forum—Additional District Magistrate if has jurisdiction to interfere with such an po ce 


An appeal against an order under section 517, Criminal Procedure Code, relating to the disposal 
of property can be taken to the District Magistrate, which is described by the Code as the Court of 
Appeal. An Additional District Magistrate Court cannot be regarded asa Court of Appeal. He is 
not straightaway and by reason of his appointment vested with all or any of the powers of a 
District Magistrate under the Code, for section 10 (2), Criminal Procedure Code, provides that 
the powers he shall exercise shall be those powers that may be conferred on him by the 
Provincial Government. Section 407 (2) indicates his subordination to the District Magistrate 
whose Court is regarded as the Court of Appeal. An order of the Additional District Ma 
„trate interfering with such an order is without jurisdiction. 

Petition praying that in the circumstances stated therein the High Court will 
be pleased to set aside the order of the Additional District Magistrate, South 
Kanara, dated 7th December, 1946, in C.M.P. No. 19 of 1946 and to restore the 
property involved in C.C. No. 112 of 1946, Stationary Sub-Magistrate, Karkal, 
to the petitioner. 


G. Gopalaswami for Petitioner. 

S. Ramayya Nayak for Respondent. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 


` ORDER. —I1Ê I may say so with respect, there is much force in the view taken 
by the Full Bench in Mana Pillai v. Ramanathan Chettiar: that the only Court that 
can interfere with an order like the one we have before us in this case is the High 
Court in revision. But the Full Bench was prepared to hold in accordance with 
“the procedure that had been followed in this Court for several years that an appeal 
from an order under section 517 can be taken to the District Magistrate, which 
is described by the Code as the Court of Appeal. We are concerned only with 
an appeal against an order relating to the disposal of property and not an appeal 
from the main case itself, in which event the Court which hears the appeal can 


pass appropriate orders regarding the disposal. 





* Cr. M. P. No. 483 of 1947. 21st July, 1947. 
I. (1928) M.W.N. 557. JUN 2947 
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The Additional District Magistrate’s Court cannot be regarded as a Court 
of Appeal. He is not straightaway and by reason of his appointment as Additional 
District Magistrate vested with all or any of the powers of a District Magistrate 
under the Code, for section ro (2) provides that the powers that he shall exercise 
shall be those powers that may be conferred upon him by the Provincial Govern- 
ment. Section 407 (2) indicates his subordination to the District Magistrate whose 
Court is regarded as the Court of Appeal. 


The order made by the Additional District Magistrate in this case was there- 
fore without jurisdiction and is set aside ; the result being that the order of the 
Sub-Magistrate will stand restored. 


K.C. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTIGE CHANDRASEKHARA AIYAR. 
Akulu Paddayya Naidu .. Petitioner.* 


Madras General Sales Tax Act (LX of 1939), sections 2 and 15 (b)—Notice of demand for tax dus by 
firm served on one partner—Service whether good—Whsther another partner liable for failure to pay within tune 


There isno provision either in the Madras General Sales Tax Act, 1939, or under the rules 
framed thereunder requiring that the demand notice shall be served personally on the man sought 
to be proceeded againgt. 

Where notice of demand for tax due by a firm was served on one of the partners and another 

artner of the firm was convicted under section 15 (b) of the Act for failure to pay the tax due from 
im within the time allowed, on a contention that as the demand notice was not served on him 
personally he could not be held liable under the section, 

Held, negativing the contention, that the firm was “a dealer” within the meaning of the Act 
under Explanation (1) of sub-clause (b) of section 2. The fact that the firm was a dealer and could 
be proceeded inst as a firm was not a bar to proceedings being instituted against the partners 
of the firm. e notice was served;on the partner of the , and this is sufficient notice to the 
firm and to all the partners who are jointly and severally liable for the payment. If the service 
was good as against the firm the service became good as against partners composing the firm. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of Session 
of West Godavari division at Ellore, dated 29th July, 1946, in E.A. No. 74 of 
1946 (C.C. No. 3 of 1946, Additional First Class Magistrate Court, Tanuku). 


V. T. Rangaswami Aiyangar and Srimathi Sitha Mahalakshmi for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following , 


OrperR.—The second accused who is the petitioner in this criminal revision 
ease was convicted under section 15 (b) of the Madras General Sales Tax Act, 1939, 
for failure to pay the tax due from him within the time allowed and sentenced to 
pay a fine of Rs. 100. There was another accused in the case who was similarly 
convicted and fined, but he is not before us. 


The demand notice in Form No. B for the sales-tax due by the firm called 
Siddareddi:!Acharyulu and Sons was served on the first accused on 11th November, 
1945. It is Ex. P-2. Though the second accused pleaded that he had nothing 
to do with the firm, it has now been found that he was a partner of the firm along 
with the first accused. This finding has not been challenged. 

What is urged on behalf of the petitioner is that as the demand notice was 
mot served on him personally, he cannot be held liable under section 15 (b). As 
already stated, the demand notice Ex. P-2 was addressed to the firm and served 
on the first accused, the other partner. 





* Cr. R.'C. No. 1077 of 1946. vats. quent 
(Cr. R. P. No. 1081 of 1946). 24th July, 1947 
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The firm is “a dealer” within the meaning of the Act under Explanation (1) 
of sub-clause (b) of section 2. The fact that the firm is a dealer and can be 
proceeded against as a firm does not appear to me be a bar to proceedings being 
initiated against the partners of the firm. The partners are bound by the notice 
to submit the return and to pay the tax, and if there is failure on their part to do 
80, the penal consequences provided in section 15 follow. There is no provision 
either in the Act or under the rules framed thereunder requiring that the demand 
notice shall be served personally on the man sought to be proceeded against. 
The notice in the present case was served on the partner of the firm, and this is 
sufficient notice to the firm and to all the partners who are jointly and severally 
liable for the payment. If the service was good as against the firm it is good as 
against the partners composing the firm, and the petitioner must be deemed to 
have had notice of the time allowed for payment. He comes directly within the 
description of “a person who fails to pay the tax due from him within the time 
allowed ”, as it cannot be denied for a moment that the tax was due from him 
as a partner of the firm and on which firm the demand was made through the other 
partner. 


The revision petition is dismissed. 
K.C. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—S FREDERICK WILLIAM GENTLE, Chief fustice AND Mr. JUSTICE. 
GOVINDARAJACHARI, 


Tadepalle Venkatasastri .. Appellant" 
2. 

Parichi Umamaheswara Venkata Jagannadha Rao and 

another .. Respondents. 

Madras Hereditary Vi 0 Act (IH , sectio and 21— Scope and effeci— diction 
of Collector to entertain aan pa A Bo 13 BEA poss aes in i iim 
—4/ essential to give jurisdiction to Revenus Court—Summary suit by person claiming that he was properly the 
Karnam of a village—Con-petency of Revenue Court to entertain—Decision in such suit—Correciness of, if can 


be challenged ın Cini Courts. 

The EPE and jurisdiction which are given to the Collector to receive a suit under section 
1g (1) of the Hereditary Village Offices Act has a limitation ; but the limitation is that the 
only suit which a Collector can entertain is one in which a person claims to hold any of the offices 
mentioned or to enjoy its emoluments. There is nothing in the section which requires that the suit 
can be entertained only when a vacancy exists in the office itself. The section only means that an 
person may suc on the ground that he 1s entitled under section 10, sub-section (2) or sub-section (3 
of the Act to hold an office of which he seeks to obtain possession. Hence a summary suit by a 
pe claiming that he was properly the karnam of a village would be within the jurisdiction of the 

ue Court even though there was no vacancy in that office at that time. 

The person aggrieved by a decision in such a suit has no right to challenge its correctness in @ 
Civil Court as it is clear that section 21 withdraws from the Civil Courts authority to consider claims 
-arising under the Act. 


If the tribunal created by section 19 (1) of the Act did in fact act without jurisdiction, then there 
‘would stil! be a right, in spite of section 21 for the aggrieved party to come to the High Court, if he 
could show that the aw tribunal had acted without jurisdiction. 

Appeal under section 15 of the Letters Patent against the decree of Rajamannar, 

J., dated 16th October, 1946, in S.A. No. 207 of 1945 preferred to the High Court 
against the decree of the Court of the Subordinate Judge, Tenali, in A.S. No. 31 
of 1943 (O.S. No. 88 of 1941, District Munsiff Court, Repalle). 


P. Somasundaram for Appellant. 


f M. S. Ramachandra Rao and The Government Pleader (K. Kuttikrishna Menon) 
for Respondents. 





* IL. P. A. No. 98 of 1946. 8th July, 1947. 
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The Judgment of the Court was delivered by 


The Chief Fustice—The appellant was the plaintiff in a suit instituted 
before the District Munsiff of Repalle claiming a declaration that the decree 
in Summary Suit No. 4 of 1938 heard by the Revenue Divisional Officer, Tenali, 
whose decision was upheld on.appeal by the District Collector, Guntur, and subse- 
quently by the Board of Revenue, is not binding upon him. The sole matter 
requiring consideration is whether the Revenue Court had jurisdiction to entertain 
the summary suit. 

The appellant had occupied the office of a Karnam of a village named Sura- 
palli for many years. In Summary Suit No. 4 of 1938 the plaintiff in that suit» 
the defendant in the proceedings out of which this appeal arises, claimed that 
he was properly the karnam of the village. The ultimate result of the appeal 
to the Board of Revenue was that there was a decree in favour of the plaintiff in 
the summary suit. It is in respect of that decision that the present appellant seeks 
a declaration that that decision is wrong, null and void, and is not binding upon 


him. 


If the Revenue Courts had jurisdiction to entertain the suit, and it would follow 
the appeals from the decision in the suit, then the present proceeding by the appellant 
has no foundation and must fail. The matter came on second appeal before Raja- 
mannar, J. who found that the Revenue Courts had jurisdiction, the Civil Courts 
had not jurisdiction, and he decided the appeal against the contentions of the pre- 
sent appellant ; but he gave leave for an appeal pursuant to the Letters Patent. 
Hence the matter has come before this Bench. 


The question whether the Revenue Court had jurisdiction is dependent upon 
two sections of the Madras Hereditary Village Offices Act, 1895. Section 13 (1) 
of that Act provides as follows: 

“Any person may sue before the Collector for any of the village offices specified in section 8. 
or for the recovery of the emoluments of any such office, on the ground that he is entitled under 


sub-section (2) or (3) of section 10 of the Madras Proprietary Estates Village Service Act, 1894, or 
under sub-section (2) or (3) of section 10 or sub-section (2) or (3) of section 11 or section 12 this 


Act, as the case may be, to hold such office and enjoy such emoluments... .« 


Section 21 is as follows: 


“No civil Court shall have authority to take into consideration or decide any claim to succeed 
to any of the offices specified in section 3 or any question as to the rate or amount of the emoluments 
of any such office or, except as provided in proviso (ti) to sub-section (1) of section 13 any claim to 
recover the columen a any such office.’ 


The other provisions of sections 13 and 21 need receive no reference. 


The office of karnam, to which the appellant seeks to assert a right, is one 
of those specified in section 3 of the Act. Section ro of the Act provides that when 
a vacancy occurs in any of the village offices specified in section 3, the Collector 
shall fill up the vacancy in accordance with the provisions of that section. 


Mr. Somasundaram, on behalf of the appellant, argued that the Revenue 
Court had no jurisdiction to entertain the suit in which his client was the defendant 
since, at the time of its institution or at all, there was no vacancy in the office of 
karnam, and, he contended, that no suit can be entertained by the Collector under 
section 13 (1) of the Act unless there is a vacancy. 


In support of his argument, he referred to the words of section 13, particularly 

the following : 

eer eae on the ground that he is entitled under sub-section (2) or (g) of section 10 of the 
Madras Proprietary Estates Village Service Act, 1894, or under sub-section (2) or (3) of section} 10 
or sub-section (2) or (3) of section 11 or section 12 of this Act, as the case may be, to hold such 
office and enjoy such emoluments.” 
He argued that, by those words, the section conferred jurisdiction upon a Collector 
to entertain a suit only when the provisions of the cited sub-sections existed ; sec- 
tion 10 of the Act deals with the filling of an office when a vacancy occurs. He 
therefore argued that no suit in respect of the office can be entertained save when 
there is a vacancy. 


33 
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In my opinion, that contention is not sound. The authority and jurisdiction 
which are given to the Collector to receive a suit under sub-section (1) of section 13 
has a limitation; but the limitation is that the only suit which a Collector can 
entertain is one in whicha person claims to hold an office or to enjoy its emoluments. 
The words to which Mr. Somasundaram referred do not relate, as he suggested, 
but they refer back to the words “ Any person may sue.” ‘The section, to my 
mind, means this: that any person may sue on the ground that he is entitled under 
section 10, sub-section (2) or sub-section (3) of the Act to hold an office of which 
he seeks to obtain possession. These words merely indicate the nature of the 
suit which the Collector is authorised to entertain by the section. I can find no 
support in the section for the argument which was put forward on behalf of the 
appellant. ‘There is no limitation upon the Collector to entertain a suit, save as 
to the nature of the suit, namely, so far as is material in the present instance, by a 
person claiming to be the rightful occupant of an office. There is nothing in the 
section which requires that the suit can be entertained only when a vacancy exists 
in the office itself. It follows that Summary Suit No. 4 of 1938 was one which 
the Collector had jurisdiction to entertain and determine, and it also follows that 
the appeals which followed from the decision in that suit, also were with jurisdiction. 


Whilst section 21 of the Act withholds from a civil Court authority to take 
into consideration or to decide claims to succeed to any office specified in section 3, 
I think that little need be said regarding that section. Even in its absence from 
the statute and even if section 13 (1) were present alone, nevertheless I cannot 
see that the appellant has any right to challenge the correctness of the decision 
of the Revenue Courts. Ifsection 21 were absent from the statute, then an aggrieved 
person would be entitled either to come to the civil Courts or to seek relief from 
the tribunal specified in the Act ; and having taken his grievances to the particular 
special tribunal and having failed there, the matter could not be brought to this 

urt by way of an appeal from the Revenue Courts. Further, it is quite clear 
that section 21 does withdraw from the Civil Courts authority to consider claims 
arising under the Act. I think it desirable to add that if the tribunal created by 
section 13 (1) of the Act did in fact act without jurisdiction, then there would still 
be a right, in respect of section 21, for the aggrieved person to come to this Court 
if he could show that the special tribunal had acted without jurisdiction. 


In my view the appeal from Rajamannar, J., must fail and should be dismissed 
with costs of the first respondent. 

Govindarajachari, 7.—I agree. 

V.S. Appeal dismissed . 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice WADSWORTH. 


Sankaralingam Pillai .. Pettttoner*® 
U. 
Thenpalaniyandavar Temple, Yennaiyiram ae Koil Street, 
‘Tinnevelly, through its Trustee, R. Vellayyam Pillai and others. Respondents. 

- Limitation Act (IX of 1908), Articles 132 and 181—Applicability—Application under section 44 of the 
Madras Hindu Religious Endowments Act to enforce charge created in favour of temple undér a setilemant deed. 

Article 181 of the Limitation Act does not apply to applications other than thase under the Code 

An application under section 44 of the Madras Hindu Religious Endowments Act to enforce 
„a created in favour of a temple under a settlement deed is filed as an application rather than 

as a suit by reason of the special procedure laid down in that section and the limitation applicable 


thereto would be the period of limitation applicable to a suit for the same relief, that is to say, the 
period provided for under Article 132 of the Limitation Act. : 





+C, R. P. No. 451 of 1946. 17th April, 1947. 
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Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order and judgment of the Court of the District Judge 
of Tinnevelly dated 13th October, 1945, in O. P. No. 52 of 1942. 


N. C. Raghavachari for Petitioner. 
D. Ramaswami Atyangar for Respondents. 
The Court delivered the following 


JUDGMENT.— This revision petition arises out of an order under section 44 of 
the Madras Hindu Religious Endowments Act. The petitioner was the first 
respondent in the lower Cour Under a settlement deed dated roth December, 
1926, he acquired certain property and by the same settlement deed a charge was 
created in favour of the temple now represented by the contesting respondent for an 
annual payment out of the income of the land of 14 kottahs of paddy worth at that 
time approximately Rs. 18. The charge was to come into operation on the death 
of the settlor who died in 1935. ‘The charge was not enforced by the temple until 
the present proceedings began. Meanwhile, the present petitioner in May 1938, 
usufructuarily mortgaged the property to the second respondent herein and the 
third respondent in the Court is and on 26th May, 1942, he sold the property 
to the third respondent in the Court below subject to the usufructuary mortgage. 
On 14th November, 1942, the present petition was filed to recover the expenditure 
incurred by the temple in the object contemplated in the charge from 26th February, 
1938. 

The main contention argued before me is that the application was barred by 
limitation. At any rate so far as the petitioner is Sone it is urged that Article 
181 of the Limitation Act governed the claim. It was however held by the lower 
Court that Article 181 had no application since the operation of this Article is 
confined only to applications under the Code of Civil Procedure. In revision, my 
attention has been drawn to the decision in Sambasiva Mudaltar v. Panchanatha Pillar! 
which applied Article 178 of the Limitation Act corresponding to the present Article 
181 toan application under section 40 of the Revenue Recovery Act, but this decision 

ressly proceeds on the basis that the application was in reality one under the 
Code of Civil Procedure which was invoked by the provisions of the Revenue Recovery 
Act. The decision has been so explained in Durayya Solagan v. Venkatarama Naicker? 
‘which restated the well established rule that Article 181 does not apply to appli- 
cations other than those under the Code of Civil Procedure. On behalf of the 

titioner reliance is also placed on the decision of a single Judge of the Lahore 
High Court in Hussain Baksh v. Secretary of State3, where Article 181 was applied 
to an application under section 16 of the Indian Telegraph Act. The learned 
Judge does not consider the question whether Article 181 can be applied to appli- 
cations under Special Acts, and with great respect I have little doubt that the 
decision in question would not be held to be good law in this High Court. It 
seems to me that the view of the learned District Judge is correct that this appli- 
cation isin effect an application to enforce a charge and that it is filed as an 
application rather than as a suit by reason of the special procedure laid down in 
section 44 of the Madras Hindu Religious Endowments Act and that the limitation 
applicable thereto would be the period of limitation applicable to a suit for the 
same relief; that is to say, under Article 132. I hold that the application is not 
barred by limitation. 

The petitioner apprehends that under the form of the decree he might be held 
personally liable for the amount which accrued due under the charge during the 
period for which he was in possession of the property. No doubt, the decree does 
not contain an express clause that neither the first respondent nor the second res- 
pondent would be liable to be arrested for default, from which it might be inferred 
that their personal properties other than the charged property might be proceeded 
against in the event of any deficiency on the sale of the charged property. It is 





I: eth 17 M.L.J. 441: I.L.R. 31 Mad. 54. 3. AIR, 1935 Lah. g82. 
2. (1920) 12 L.W. 535. 
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however quite clear from the penultimate sentence of paragraph (12) of the judgment 
that none of the respondents are personally liable for the claim, and it follows that 
the final decree should provide in default of payment for the realisation of the 
claim from the charged property and that there should be no personal decree either 
against the respondents or their individual property. 

With these observations, the revision petition is dismissed with costs of the 
first respondent. 

V.S. l Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—MR. JUSTICE CHANDRASEKHARA ATYAR. 


Al G ti Sole Proprietor, Dr. Sir R. M. Alagappa 
K laa oe 
U. 
United Brokers .. Defendants. 


Contract—Breach—Contract note relating to shares passed between Brokers—Right of suit for non-per- 
Sormancse—Extension of time for performance—Continuing breach—Suit for specific performance or damages— 
Right of plambiff to elect remedy. 

Where the agent does not disclose the name of his principal there is a presumption that the agent 
can personally enforce the contracts entered into by him and that he is personally bound by them. 
Where two Brokers passed contracts for the purchase and sale of shares but the contracts did not 
refer to the existence of any principals or to the fact that the parties signed the contracts as agents 
on behalf of others, 

Heid, that the parties were entitled to enforce their remedies as between each other for non- 
performance of the contracts. 

Where the time for performance of contracts for the purchase and sale of shares is prescribed 
in the contract notes as one week but the parties have by mutual consent extended the time beyond 
the period stipulated in the contracts, the subsequent breach of contract consisting in the failure 
to deliver the shares sold is really a continuing one. 

Where a person sues for specific performance of a contract by defendant to sell certain shares 
and in the alternative for damages, the plaintiff is entitled at the trial to elect whichever of the two 
remedies would be advantageous to him. ` 


B. V. Viswanatha Aiyar for Plaintiffs. 


R. Narastmhachanar for Defendants. 
The Contract which formed the subject-matter of decision in this case was in the following terms : 
Alagappa Corporation. Stock and Share Brokers Madras 11th May, 1945. 
To Ms. United Brokers, Madras. 


We have this day done by your order and on your account the following transactions : 
Your Sales Your Purchases. 





Quantity Kind of Securities Rate Delivery 





100 Indian lron 39-8 Ready. 
tka ELT ++ +? 





This contract is made subject to the rules, regulations and usages of the Madras/Bombay/Calcutta 
Stock Excbange Association, Ltd. 


Yours faithfully, 
For ALAGAPPA CORPORATION 
(Sd). ———_—_—_—_— 
For Proprietor-Secretary, 


Members, The Madras Stock 
Exchange Association Ltd., 





* C.S. No. 156 of 1946. = 14th February, 1947. 
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The Court delivered the following 


Juvoment.—The defendants who are called United Brokers sold 700 ordinary 
shares of the Steel Corporation of Bengal, Ltd., to the plaintiff-corporation. The 
sales were on 11th May, 1945 of 100 shares at Rs. 33-1-0 and 200 shares at 33-1-6, 
100 shares at Rs. 33 per share on 12th May, 1945, and 200 shares at Rs. 33 per 
share on 16th May, 1945. Besides these transactions of sale, the defendants took 
upon themselves the liability to deliver to the plaintiffs 100 ordinary shares of the 
same Steel Corporation at Rs. 31-11-0, which was an obligation of Messrs. Dalal 
& Co. The suit is to enforce specific performance of the contract to sell and, in 
the alternative for damages of Rs. 13, 506-4-0, on the basis of the value of the shares at 
Rs. 52 per.share on the date of the plaint. There is also a claim for the recovery 
of Rs. é12:8-0, being the dividend which has accrued due on the 700 shares. In 
addition, the plaintiffs seek payment of a sum of Rs. 484-6-0, being the amount due 
to them on statement of account, after giving credit to a sum of Rs. 500 which the 
defendants paid on 24th October, 1945. 


The defendants have raised several pleas in answer to the claim. In the first 
place they say that Dr. Sir Alagappa Chettiar is not the sole proprietor of the 
plaintiff-firm as is alleged and that the suit is therefore not maintainable. The 
second contention which practically is the primary defence, is that the plaintiffs 
and the defendants were both acting as Brokers and were intermediaries for pr‘ncipals 
for the purpose of bringing about contracts between them and that therefore neither 
of them were parties to the contract for sale or purchase. The plaintiffs knew that 
the defendants were to get delivery of the shares from their sellers and that therefore 
there was no liability whatever either for specific performance or damages on their 
part until their sellers delivered the shares to them. The plaintiffs purchased some 
of the shares themselves and thus acted in breach of the contract between the parties, 
which was that they should act as the defendants’ agents for sale to third parties. 
They are not liable for the dividends. The plaintiffs are not entitled to any damages, 
nor to specific performance. 


It would thus be seen from what has been stated above and a study of the written 
statement that there is really no answer to the plaintiffs’ claim for payment of the 
sum of Rs. 484-6-0 said to be due on account. As a matter of fact, when the 
plaintiffs sent a statement of account to them, for Rs. 984-6-0, on 18th October, 1945, 
the defendants forwarded a cheque for Rs. 500 on 22nd October, 1945, adding 
these words : 

“ With regard to the outstanding transactions in Steel Corporations kindly wait till the next 
week when we shall arrange to square up the transactions.” 

The defendants did not plead that the statement of account was in any way wrong 
and that they were not liable for this sum of money. 


At the trial, the plaintiffs abandoned their relief for specific performance 
of the contract to sell and for delivery of the shares. It is to understand why 
they did so. The shares were selling at Rs. 52 per share on the date of the plaint 
as alleged, there has been a fal in prices now and they do not want to take the 
shares at the current market rates. A partner of the defendants, who was the 
only witness examined on the defendants’ side, was questioned by me whether he 
had any shares ready to be delivered to the. plaintiff and he said that he had none 
because his customers had not given delivery of the shares to him. Moreover 
there is in the written statement a plea raised in paragraph 11 that the plaintiffs 
were not entitled to claim specific performance of a contract for the sale of shares. 
Tn view of this defence, the inability of the defendants to deliver shares to the 
plaintiffs if there was to be such a decree, and in view also of the fact that the 

laintiffs are entitled even at the trial to elect whichever of the two remedies would 
advantageous to them, the suit has to be treated, as matters stand at present, 

as a suit for the recovery of damages. Viewed in this light, it was urged for the 
defendants that the breach of contract on the part of the defendants, if any, took 
place on the expiry of a week from the date of the contracts and as the plaintiffs 
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have not adduced any proof that the price of the shares on the date of the breach 
was higher than the price or prices mentioned in the contracts, they must fail. 
This line of argument is not as formidable as it looks for it will be shown presently 
that though the time for delivery was mentioned in the contracts as a week, the 
time for performance was extended by agreement between the parties far beyond 
the period stipulated in the contracts and the breach, consisting in the failure 
to deliver the shares, was really a continuing one. The correspondence between 
the parties will be referred to presently. 


As stated already, the main point taken by the defendants is that the action 
does not lie because the plaintiffs and the defendants were both brokers for third 
sada and the purchases were made by the plaintiffs in their capacity as brokers. 

other words, the plaintiffs bought the shares from the defendants as their agents 
for the eel tc of being sold on their behalf to third parties and that therefore 
they had no right to sue in their own name in respect of these contracts. It is also 
urged that the plaintiffs knew perfectly well, as would be seen from the corres- 
pondence, that the defendants themselves were in their turn agents of their customers 
for selling these shares. I am however of the opinion that there are no merits 
in this defence which is not sustainable either in law or on facts. In the first place 
while it is perfectly true that in the correspondence mention is made of the fact 
that the shares which the defendants sold to the plaintiffs were not got by them 
from the sellers and that the plaintiffs in their turn were taxing them with delay 
in delivery stating that the buyers from them who wanted the shares could not 
be put off any longer, both the parties to the contracts proceeded in the formation 
of the contracts as if they were the principals and not as if they were the agents 
of any one else. If there were principals, they were not disclosed on either side. 
The contracts do not refer to the existence of any such principals or to the fact 
Sane the parties signed the contracts as agents on behalf of some others. D.W. 1, 
stated : 

“I looked to the plaintiff for payment of price and not to any buyer or buyers from him. Because 
he had not disclosed the price he must make good the transaction. If he does not pay the price 
I would ask him to pay in whatever manner he may adjust with bis buyers.” 

These answers show how the parties dealt with each other. Woaere the agent 
does not disclose the name of his principal, there is a presumption that the agent 
can personally enforce the contracts entered into by him and that he is personally 
bound by them. There is nothing in this case to displace this presumption. ‘The 
fact that the defendants were asking for time stating that their sellers did not deliver 
the shares, or the plaintiffs were pressing for the BAN of the shares stating that 
buyers from them would not brook further delay, does not alter the intrinsic nature 
of the contracts themselves. 


This defence failing, there is little else that could be urged for the defendants 
in answer to this action. The defendants were repeatedly pressed to deliver the 
shares, that they had sold to the plaintiffs under the contracts and there were even. 
threats by the plaintiffs of covering the sales by making purchases from third 
parties against the suit contracts. ‘The defendants did not agree to the proposal 
and were telling the plaintiffs that they would deliver the shares as soon as they 
got them from their sellers and that the plaintiffs were not entitled to enter into any 
covering transactions. It is enough to refer in this connection Exhibit P-27 dated 
18th October, 1945, under which the defendants were called upon to deliver the 
shares and were told that if they did not give delivery within four days, shares 
would be bought in the open market, and the reply of the defendants dated 22nd 
October, 1945, sending a cheque for Rs. 500 and asking the plaintiffs to wait till 
the next week by which date, they hoped to arrange to square up the transaction. 
The plaintiffs Lge the time required. Nothing was done and so there was the 
letter of the gth November, 1945, Exhibit P-30, again demanding delivery, which 
met with the answer Exhibit P-31. 


“ We have not yet received the relative documents from our sellers and we shall complete delivery 
of the same immediately we receive the same from our sellers. Please note that your clients, Messrs. 
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Alagappa Corporation cannot cover our sales at the peak levels now existing. If however, they 
wanted to cover our sales, they should have covered our sales even on the eighth day from the date 
of the contract.” 

The last sentence in this reply does not come with any grace from the defendants 
who repeatedly asked for time to deliver the shares and got it from the plaintiffs. 
On 22nd December, 1945, the plaintiffs sent them a fresh contract form No. D-3391, 
in respect of the 700 Bengal Steels with a rate of Rs. 46 delivery to be on 25th 
December, 1945; but the defendants refused to accept the contract stating : 

“ We shall deliver to you the 700 Bengal Steels at the original sale rates immediately the documents 
for 700 shares of Steel Corporations are received by us from our sellers.” 

There is the evidence of the Secretary of the plaintiff-corporation to the effect 
that Dr. Alagappa is the sole proprietor of the Corporation and that the price of 
shares on the date of the plaint was Rs. 52. This evidence is uncontradicted. D.W. 1, 
is not in a position to say that the price quoted was wrong and that on the date of 
the plaint it was lower than Rs. 52. 


The claim have been restricted at the trial to damages, the defendants are 
not liable to give the plaintiffs the dividends received on the shares. 


The findings on the several issues will be as follows : 


Issues 1 and 2: Dr. Alagappa Chettiar is the sole proprietor of the plaintiffs’ 
firm and the suit therefore maintainable. 


Issue 3: The contract between the plaintiffs and the defendants in respect of 
the sales in Bengal Steels were as principals and not as brokers or agents. 


Issue 4: The defendants committed default in delivering the shares. X 

Issue 5: The-plaintiffs having given up the relief for specific performance 
are entitled to sue for damages. 

Issue 6 : The suit is not bad for the grounds stated in paragraph 7 of the written 
statement. 

Issue 7 : The plaintiff are entitled to damages and the amount of Rs. 13,506-4-0 
claimed in paragraph 13 on the basis that each share was worth Rs. 52 on the date 
of the plaintiff is correct. : 

Issue 8 : The defendants are not liable to pay Rs. 612-8-0. 


The plaintiffs will therefore have a decree for the said sums of Rs. 13,506-4-0: 
and Rs. 484-6-o mentioned by me together with interest on the said amounts at. 
six per cent. per annum from this date till date of realisation and costs. 


B.Y.V. Suit decreed.. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr., FREDERICK WILLIAM GENTLE, Chief Justice MR, Justice. 
HORWILL AND MR. JUSTICE RAJAMANNAR. 


Bandara Jogi and others : .. Appellants* 
U. 
Sri Rajah Chintalapati Seetharamamurthi Rajah Bahadur Garu 
and others .. Respondents. 

Madras Estates Land Act (I of 1908, as amended in 1994), section 3 (10) (Corresponding to proviso to sec- 
tion 185 before amendment)—Ryott land—When becomes private land. 

Madras Tenants and Ryots Protection Act (XVII of 1946), section 4 (1) and (g)—Suit for rent of lands— 
Question whether lands are private or ryoti, under Madras Estates Land Act—Letters Patent Appeal challenging- 
finding that it was pricate land—Not a proceeding which can be stayed as no claim for sale was mads—Section 
4 (1) (a) and (b)— Distinction and applicability. _ 
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* L. P. A. Nos. 82 and 83 of 1946. -~ 5th April, 1947. 
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A suit to recover rent of ryoti land can be instituted only in a Revenue Court. Such Court 
bas no jurisdiction to entertain a suit for recovery of rent of private land ; a Civil Court, alone, 
has such jurisdiction. In a suit for recovery of rent of private land, sale of the holding or a charge 
over it, in case of non-payment, does not arise ; it arises only in a suit for rent of ryoti land in which 
the tenant has occupancy righu. 

In a suit filed in the Revenue Court for recovery of rent it was alleged that the lands in suit 
were private Jands. The ~ub-Collector held that the lands were formerly private lands but as the 
suits were filed in the Revenue Court, it must be presumed that they ceased to be private lands and 
became ryoti lands. He found that the amount due had been entirely discharged by the defendants. 
The plamtiff appealed to the Disrict Judge who held that the lands remained private lands and 
in consequence the sub-Collector had no jurisdiction to entertain and try the suits ; he directed that 
the plaints be returned to the plaintiff for presentation in the appropriate Civii Court. A second 
appeal against that decision was dismissed and pending a Letters Patent Appeal thereon the plaints 
‘were presented to the appropriate Civil Court. In the Letters Patent Appeal the appellant applied 
for stay under the Madras Tenants Protection Act, 1946 which came into force about a week after 
the Letters Patent Appeal was instituted. 

Held, (1) a proceeding must be stayed when cither clause (a) or clause (b) of sub-section (1) of 
section 4 is applicable. Under clause (a) a proceeding for eviction or a proceeding in which a claim 
for eviction is involved must be stayed. Whereas by clause (b) the sale of a holding must be claimed 
before a proceeding can be stayed—it is not sufficient that a claim for sale is involved in the proceeding. 
As the sole relief sought in the appeal was to obtain a finding that the lands are ryoti jane it cannot 
be said that a sale of the holding is claimed and stay cannot be granted even assuming that the 
appeal is a proceeding in which such a claim is involved. 

(2) By virtue of the former proviso to section 185, deleted in 1934 and added to section g (10) 
of the ras Estates Land Act, there is an trrebuttable presumption that ryoti land can be deemed 
to be, or is included ın the definition of, private land when and if it has been cultivated in conformity 
with those sectionss; in that respect alone there can be, in effect, a conversion from ryoti into private 
land. 

Veerabhadrayya v. Zamindar of North Vallur, (1926) 52 M.L.J. 38: I.L.R. 50 Mad 201 ; Opinion 
of Napier, J., in <amindar of Nuzcid v. Lakshminarayana, ep 42 M.L.J. 161: I.L.R. 45 Mad. 39 
and of Wallis, C. J., in Zamindar of Chellapalli v. Somayya, (1914) 27 M.L.J. 718: I.L.R. 39 Mad. 341, 
dissented from ; Syeemanthu Raja Yarlagadda Malltkarjun v. Subbiah, (1919) 39 M.L.J. 277, ank 

Accordingly the reclamation of land which was ryoti upto 1902, and its subsequent cultivation 
by the landholder for not more than six years before the commencement of the Estates Land Act 
did not convert it into private land ; and the letting of the land as private land, thereafter did not 
confer that character upon it. The land always remains ryoti ial 


Appeals under section 15 of the Letters Patent against the orders, and judgment 
of Chandrasekhara Aiyar, J., dated 23rd August, 1946, in A. A. O. No. 371 and 
and 372 of 1944 preferred against the order of the District Court, Vizagapatam, 
dated 6th April, 1944, in A. S. Nos. 778 and 788 of 1943, respectively preferred 
against the decrees of the Court of the Sub-Collector, Narasapatam division in 
L. S. No. 434 of 1942 and 324 of 1937, dated 14th August, 1943. 


P. Satyanarayana Rao and E. Venkatesam for Appellants. 


B. Sitarama Rao and K. Venkataramaraju for Respondents. 


(In pursuance of an order of reference to the Full Bench by the Chief Justice 
and Happell,J., this appeal coming on for hearing, the Court delivered the following) 


Jupcment: The Chief Justice —These two letters Patent Appeals have been 
referred to a Full Bench; each arises out of a land suit instituted, under the provisions 
of section 77 of the Madras Estates Land Act, 1908, in the Court of the sub-Collector 
of Narasapatam division, district of Vizagapatam, by the receiver of an estate known 
as Kota Uratla. The defendants are the tenants; the suits relate to the same land, 
but in respect of different faslis ; the claims made were for rent and, in one case, 
for sale of, and in the other, for creation of a charge upon, the holding, to recover 
the rent. It is common ground that, formerly, the lands were ryoti lands, but, 
according to the plaintiff, they have been converted into private, or home farm 
lands, which is denied by the defendants. The suits and proceedings leading to 
the present appeals have been heard together and there was one judgment in each 
point. The reference of the appeals to a Full Bench was made by reason of the 
conflict between two Division Bench decisions of this Court, Sreemanthu Raja Yarla- 
gadda Mallikarjun v. Subbiah, and Veerabadrayya v. <amindar of Vallur® upon the 
question of the conversion of ryoti into private lands. 





1. (1919) sg M.L.J. 277 at 279. a 2. (1926) 52 M.L.J. 38: LL.R. 50 Mad. 201. 
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A suit to recover rent of ryoti land can be instituted only in a Revenue Court. 
Such Court has no jurisdiction to entertain a suit for recovery of rent of private 
land; a Civil Court, alone, has such jurisdiction. Nevertheless, in the plaints, 
it is alleged that the lands in suit are private lands. In a suit for recovery of rent 
of private land, sale of the holding or a charge over it, in case of non-payment, 
does not arise ; it arises only in a suit for rent of ryoti land in which the tenant 
has occupancy rights. 


In his judgment, the Sub-Collector first held that the lands were formerly 
private lands, ; he went on to observe that there was no evidence that they ceased 
to be private lands, yet it must be presumed they ceased to be such lands as the 
suits were instituted in a Revenue Court, and therefore, they became ryoti lands and 
the defendants became occupancy ryots when the suits were filed. He proceeded 
to fix a fair and equitable rent on the basis that they were ryoti lands. Having 
fixed the rent, he found that the amount due had been entirely discharged by the 
defendants. It followed from his judgment that, as the rent had been discharged, 
sale of the holding or creation of a charge upon it for recovery of rent would and 
could not be ordered. 


The plaintiff appealed to the District Judge’s Court at Vizagapatam. The 
learned District Judge agreed with the Sub-Collector’s finding that the lands formerly 
were private lands but he differed from him ae their conversion into ryoti 
lands ; he held that they remained private lands and that, as a consequence, the 
Sub-Collector had no jurisdiction to entertain and try the suits; he directed that 
the plaints be returned to the plaintiff for presentation in the appropriate Civil Court: 


The defendants preferred appeals to this High Court. On August 23, 1946, 
Chandrasekara Aiyar, J., agreeing with the learned District Judge that the lands 
were private lands and they had not become ryoti lands, dismissed the appeals, 
These Letters Patent Appeals were instituted on September 27, 1946, by defendants 
Nos. 2 to 4 against the learned Judge’s dismissal of their two appeals. 


Prior to these Letters Patent Appeals coming for hearing, the plaintiff pre- 
sented the plaints, which had been returned to him by the order of the learned 
District Judge to the appropriate Civil Court, where two suits have now been 
instituted. in those suits, claims are made for rent and in one case for sale of, 
and in the other case for creation of a charge upon the holding, although the claim 
in each suit is for rent of private land. 


At the outset of the hearing, Mr. P. Satyanarayana Rao, for the appellants, 
applied for stay of these appeals until October 4, 1948 ; he based his application 
upon the provisions of the Madras Tenants and Ryots Protection Act, 1946, which 
came into force on October 4, 1946, about one week after these Letters Patent 
Appeals were instituted. The relevant provisions of that Act are: 

“ Section 1 (2): The Act applies to: 

(b) hii in estates in the Province of Madras governed by the Madras Estates Land Act, 
1908, an 

(c) Tenants of private lands in such estates ; 

(3) Itshall come into force at once (4th October, 1946) ; 

(4) It shall remain in force for a period of two years; . . s... 

Section 3. During the continuance of the Act, and, subject to the provisions of sections 4 and 5, 

(b) No holding of a tenant or ryot shall be liable to be sold or brought to sale in pursuance of 
a decree, order or other proceedings for recovery of rent. 

Section 4 (1). All suits, proceedings in execution of decrees or orders and other proceedings 

(a) for the eviction of tenants from their holdings or land, as the case may be, or in which a 
claim for such eviction is involved, whether in addition to a claim for rent or not, or 

(b) in which the sale of the holding of a tenant or ryot for recovery of rent is claimed, 
and which are pending at the commencement of the Act or may be instituted thereafter in any 
Civil or Revenue Court, shall be stayed ...... 

The provisions of sub-sections (1) to (8) shall apply mutatis mutandis to all proceedings pending 
at Become pada of the Act or Saeed e a fh any Court of Apel or Revision. 


34 
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Section 6. All suits and proceedings stayed under the Act shall, after the expiration of the Act, 
be proceeded with, subject to the provisions of any law which may then be in force, from the stage 
which had been reached when the suit or pro was stayed.” 

Mr. Satyanarayana Rao contended that the appeals were pending at the 
time the Act came into force, by sub-section (9) of section 4, the provisions of 
sub-section (1) of the same section apply to the appeals ; each appeal is a proceeding 
in which the sale of the holding of a tenant or ryot for recovery of rent is claimed ; 
and, by clause (b) of sub-section (1) of section 4, the proceedings must be stayed 
ous the time the Act is in force which, by sub-section (4) of section 1, is fora 
period of two years, namely, from October 4, 1946, when the Act came into force 
until October 4, 1948. 


The application of the provisions of clause (b) of sub-section (1) of section 4 
to an appeal, pursuant to sub-section (g) is dependent upon whether, in the appeal, 
the sale of a holding for recovery of rent is claimed. 


The object and intention of the present appeals are solely to challenge the 
finding that the lands are private lands ; the sole relief sought is to obtain a finding 


that they are ryoti lands and to have it established that the appellants are oocupiers 
of such lands. 

A proceeding must be stayed when either clause (a) or clause (b) of sub- 
section (1) of section 4 is applicable. Clause (a) does not apply, in the present instance, 
but comparison of its provisions with those of clause (6) is enlightening. Under 
clause (a) a proceeding for eviction or a proceeding in which a claim for eviction 
is involved must be stayed. Whereas, by clause (b) the sale of a holding must 
be claimed before a proceeding can be stayed ; this clause does not provide that 
a proceeding must be stayed if a claim for sale is involved in the proceeding. Even 
assuming that an appeal which arises out of a suit in which a claim for sale is made, 
is a proceeding in which such a claim is involved, nevertheless an appeal is not 
a proceeding which clause (b) requires to be stayed, unless there is a claim for sale 
made in the proceeding. 

The pending suits in the Civil Court are not connected with these appeals 
but they are separate and distinct from them. ‘The appeals are preferred by tenants 
and, in the event of the failure of the appeals, those suits will continue ; but the 
defendants will be at liberty to apply for a stay, at any rate in one suit, on the ground 
that a claim is made for the sale of the holding for recovery of rent. Clause (b) 
requires, merely, that if a claim for sale is made in a proceeding, it shall be stayed ; 
the soundness or genuineness of such claim is immaterial for the purpose of an 
application for stay. In these appeals no order or direction can be given with 
regard to those suits ; but if applications are made for stay of the suits in the Civil 
Court it will be for the learned Judge before whom the applications come, to decide 
whether to grant or to refuse them. I must not be deemed to have expressed an 
opinion upon the course which he should adopt. 


As above mentioned, the appeals are preferred solely to challenge the finding 
that the lands are private and not ryoti lands. If they are dismissed, the position 
will remain as it is now, namely, that the Revenue Court had not jurisdiction 
to entertain the suits and the question of the sale of the holding will not then, as 
it does not now, arise. If the appeals succeed, the Sub-Collector’s findings will 
be restored, he held that all rent had been fully discharged ; thus, again, no claim 
for sale of the holding will arise. The so e claim made in the appeals is for a finding 
that the lands are ryoti lands, and there is no claim made for sale of lands for 
recovery of rent. The appeals are the pendin proceedings sought to be stayed 
by virtue of clause (b) and, since no claim for sale is made, the clause has no appli- 
cation. Incidentally, in the suits out of which these appeals arise, a claim for 
sale was made in one suit alone, there was no claim for sale, but for a charge, in 
the other suit. 

In my opinion these two appeals do not come within the provisions of section, 4 
(1) and (9) of the Madras Tenants and Ryots Protection Act, 1946, and a stay 
should not be ordered. 
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Now as to the merits. The question for decision is whether the lands are 
ryoti, or, as held by both the appellate Courts, private lands ; this will involve 
consideration of the provisions of the Madras Estates Land Act, 1908 (hereinafter 
called “the Act”). For convenience reference to one appeal alone is required 
as the relevant facts and circumstances are identical in both appeals. 


It is conceded, on behalf of the plaintiff-respondent, that : (1) prior to 1902 
the land was ryoti; (2) conversion from ryoti to private land cannot take place 
after the commencement of the Act ; and (3) unless the Jand in suit had been con- 
verted from ryoti to private land by the date the Act came into force in 1908, it 
still remains ryoti land. ; 


The land was described as waste land but reference to it is found as grazing 
land. It was not cultivated before 1902 ; in that year the landholder commen 

to bring portions of it, from time to time, into cultivation. Six years later, in 1908, 
the Act came into force, by that time the whole was under cultivation. The evi- 
dence is not clear but, either during the above six years or shortly thereafter, the 
landholder let to tenants the land as private land. It fell into the landholder’s 
possession in 1914, he cultivated it from that year until 1926, when he let it out 
to tenants, and it has ever since remained let. 


It is now convenient to discuss the relevant provisions of the Act. In the 
Act “ryoti land” means cultivable (S cultivated) land in an estate, other 
than private land [section 3 (16)]. “Private land” means the domain or home 
farm land of the landholder and includes all land which is proved to have been 
cultivated as private land by the landholder himself by his own ‘servants, or by 
hired labour with his own or hired stock for a continuous period of twelve years 
immediately before the commencement of the Act [section 3 (10)]. A proviso 
to section 185 enacts that land shall be presumed not to be private land until the 
contrary is proved. Whilst section 181 provides that a landholder shall be at 
liberty to convert his private land into ryoti land, there is no converse provision 
by which a landholder can convert his ryoti land into private land. Sub-section (1) 
of section 8 enacts that whenever, before or after the commencement of the Act, 
the occupancy right in any ryoti land vests in the landholder he shall have no right 
to hold the land as a ryot but shall hold it as a landholder and, by sub-section 3 
of the same section, the merger, if any, of the occupancy right under sub-section (1 
shall not have the effect of converting ryoti land into private land ; by sub-section 
(4) of the same section, where the interest of the¥yot in a holding passes to the 
landholder by inheritance the landholder shall, notwithstanding anything contained 
in the Act, have the right for a period of twelve years from the date of succession, 
of admitting any person to the possession of such land on such terms as may be 
agreed between them. Again, under sub-section (4) of section 6, when a land- 
holder has reclaimed waste land, he may, by contract in writing, prevent any person 
from acquiring a permanent right of occupancy in respect af that land during 
a period of thirty years from the date of the first cultivation after reclamation. 
The circumstances and events, legislated for in section"8 (1) and (4) and section 6 
(4) do not permit of, or amount to, conversion to private land ; but, after expiration 
of the above periods of 12 and 30 years respectively, the incidents of letting ryoti land 
apply to such lands and they are subject to the provisions of section 6 (1) by which 
every ryot in possession of ryoti land at the date of the Act or who shall thereafter 
be admitted by a landholder to possession shall have a permanent right of occupancy 
in his holding. The Act manifests a clear intention that ryoti land shall retain 
its nature, even when a landholder obtains possession by inheritance or otherwise 
or has reclaimed ryoti waste land: none of those incidents effects a conversion into 
private land. 


Further reference is necessary to section 185; it provides so far as relevant 
and in addition to what has already been stated, that : 


“ When in any suit or proceeding it becomes necessary to determine whether any land is the 
landholder’s private land, regard shall bs had 
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(1) to local custom, 
(2) whether the land was, before the rst day of July, 1898, specifically let as private land, and 
(3) to any other evidence that may be produced.” 


The Act was amended in 1934; prior to the amendment section 185 contained a 
proviso that all land proved to have been cultivated as private land by he landholder 
continuously for 12 years immediately before the commencement of the Act should 
be deemed to be the landholder’s private land. When the Act was amended, the 
proviso was deleted from section 185 and its provisions in substance, were added 
to section 3 (10) so that the definition of “ private land ” now includes land culti- 
vated, as therein specified, by the landholder. Section 185 before and after the 
amendment, except in respect of the proviso, which has now been deleted from it, 
does not enact substantive law but provides rules of evidence for the determination 
whether land is private land. It does not enact that when, for instance, land “was 
let as private land before 1st July, 1898, that circumstance establishes it is private 
land ; the section provides only that regard shall be had to that circumstance when 
it becomes necessary to determine whether land is private land. It does not follow 
that, when there has been such a letting, the Pad thereby becomes private land. 
In Lamindar of Chellapalli v. Somayya!, land had been leased as private land for a 
period of about 35 years, from 1875 to 1910; it was ryoti land until the first oe 
and it was held, such letting did not establish conversion into private land althoug 
the land had been so let for 23 years before ist July, 1898. That decision was 
upheld on appeal to the Judicial Committee reported as Yarlagadda Mallikarjun 
Prasad Naidu v. Somayya*. In Zamindar of Chellapalli’s caset, Wallis, C.J., expressed 
the opinion that section 8 of the Act does not impose retrospectively an absolute 
prohibition on the conversion of ryoti land into private land but, he added, it is 
necessary that an actual conversion should be proved by very clear evidence. 
Seshagiri Aiyar, J., on the other hand, observed that ryoti land cannot become 
private land except in the instance mentioned in the proviso to section 185 now 
part of section 3 (10). 


Mr. Sitarama Rao for the plaintiff-respondent contended that the land in 
suit had become private land by 1908, when the Act came into force. At that 
period there had been at the most, only six years of cultivation by the landholder 
immediately before the commencement of the Act. Reliance was placed by 
Mr. Sitarama Rao upon, what was called, “Reclamation of the land,” from waste to 
cultivated land in 1902. It was argued that, by reason of the reclamation and six 
years cultivation thereafter, it became private land. It has already been pointed 
out that, under section 6 (4) of the Act, the sole benefit which is conferred upon 
a landholder who has reclaimed waste land is that, by contract in writing, he can 
prevent a person from acquiring a permanent right of occupancy in the land for 
30 years from the date of the first cultivation. Reclamation does not change the 
character from ryoti to private land; after the 30 years have expired a tenant 
has full occupancy rights. The land in suit was ryoti; it was reclaimed in 1902. 
Consequently, the statutory 30 years period expired by 1932. 


Mr. Sitarama Rao relied upon the cultivation of the land by the landholder 
from 1914 to 1926 as indicative of previous conversion of it into private land. In 
Kamindar of Chellapallt’s casel reference was made to the test laid down in Budley v. 
Bucktoo® that private land is land which a zamindar has cultivated himself and 
intends to retain as resumable for cultivation by himself even when from time to 
time he demises it for a season. This test was approved by the Board in Yarla- 
gadda’s case?. At page 31 in Jagadeesam Pillai v. Kuppamma*, it was observed by a 
Division Bench that : 


‘* The ordinary test for “ private land’ is the test of retention by the landholder for his persona] 
use and cultivation by him under his personal supervision.” 
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The treatment of the land by the landholder in the present instance does not reflect 
that he intended to retain the land for cultivation by himself. Ever since 1926 
it has been let on lease. His letting of it as private land up to 1908 cannot be 
considered when determining whether it is private land—vide Chintamreddi Sanyasi 
v. Sri Rajasagi Appala Narasimha Raja}. 

Now I come to consider the two conflicting Division Bench decisions, regarding 
the conversion of ryoti into private land, which occasioned the reference of the 
present appeals to a Full Bench. They are Sresmanthuraja Yarlagadda Mallikarjun 
v. Subbiah? and Veerabadrayya v. Zamindar of North Vallur®. ‘Those decisions were 
given prior to the Act being amended in 1934, when the proviso to section 185 as 
to a landholder’s cultivation for twelve years immediately before the Act, was 
extant and before the addition to section 3 (10). Before 1934, by cultivation as 
private land by the landholder, as laid down in section 185, land was deemed to be 
private land ; since the amendment the definition of private land includes land 
so cultivated. The alteration in the Act does not detract from the effect of such 
cultivation, but, on the contrary, it is now clearly manifested that the land so 
cultivated is private land. 


In Sreemanthu’s case*, Abdur Rahim, J., observed at page 282 of the report, that : 


islature intended to lay down that ryoti land cannot be turned into home farm land 
by the zamindar by any act of his either before or after the passing of the Act, unless it came within 
the special provisions laid down in this connection ; ” 

Later, at page 283, the learned Judge said : 

“ Apparently, however, the Legislature wanted to make some provision in order to enable the 
zamindar who has been in enjoyment of ryoti land by direct cultivation before the passing of the 
Act for a period of 12 years, to give the zamindar with respect to such land the right of treating it 
as his private land. That is what is enacted by the proviso to section 185.” 

Burn, J., expressed an opinion to the same effect. Both the learned Judges held £ 
that the Act prevented conversion from ryoti into private land but by the operation 

of the proviso to section 185, land might be classified as private land which formerly 

had been ryoti, when the condition in the proviso was fulfilled. In 2amindar of 
Nuzvid v. Lakshminarayana*, Sadasiva Atyar, J., expressed the opinion that ryoti 
land could not be converted into private land except in the circumstances specified 

in the proviso to section 185. Napier, J., disagreed with that view. In that case 

land was let as private land from 1897 to 1905, and from 1905 to 1915 it was 
cultivated by the landholder. After referring to those facts, Napier, J., observed 

at page 61: 

“It is now too late to contend successfully that the lands are not private lands of the 
mamindar, ” 

In Veerabadrayya’s case? land was originally ryoti and the decision was that it had 
been converted into private land. There ryoti land was cultivated by the land- 
holder from 1878 to 1887 ; it was then let for one year; cultivation by the landholder 
was resumed in 1888 until 1892 when, again, the land was let for a year ; thereafter 
some portions were cultivated and other portions were let until 18953 in 1896 a 
receiver leased the whole of the lands and they remained let until the defendant 
became tenant in 1917. Venkatasubba Rao, J., with whose judgment Krishnan, J., 
agreed, held that section 8 has not retrospective effect so as to prevent conversion 
from ryoti to private before the Act came into force and he referred to the provisions 
in section 185 by which, when it becomes necessary to determine whether land is 
o land, regard shall be had to the question whether it was let as private land 

efore ist July, 1898. The learned Judge said that it seemed to follow from the 
section that evidence of subsequent dealings is, by implication, excluded and he 
placed that construction upon the section. But he expressed the opinion that 
eee leases could be put in evidence for the purpose of showing that, if the 
lands had been treated as private until 1898, they had not been treated differently 
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_-atter that date. Consequently, the finding that the land was private was arrived 
vad at by reference to the dealings and treatment of it between 1878 and 1898. During 
that period of 20 years the landholder cultivated the whole land for an aggregate 
of 13 years, with breaks of one year between the gth and roth years and between 
the 14th and 15th years ; he cultivated part for another three years ; after the 17th 
year the whole land was leased and never again fell into possession ; and the largest 
eriod of continuous cultivation by the landholder was nine years. The learned 
udge appears to have placed considerable reliance upon the letting as private 
land for two periods, each of one year, the letting of part for 3 years and the subse- 
quent letting of the whole for two years, prior to 1898. The opinion, expressed 
in Veerabadrayya’s caset, that section 8 has not retrospective effect appears to accord 
with the view of Wallis, rae in Zamindar of Chellapalli’s case? but, with which 
opinion, Seshagiri Aiyar, J., did not agree ; at page 350 of the report in that case, 
that learned Judge said he thought the first part of section 185 deals with the deter- 
mination of the question whether the saih field is ryoti or kambattam (private), 
where nothing is known of its origin, and the proviso to section 185 was an exception 
to section 8 (3) ; he added, that the scheme of the Legislature was opposed to the 
augmentation of private land except in the special instance mentioned in the 
proviso to section 185. 





Sub-sections (1) and (3) of section 8 must be read together; they are clear 
and unambiguous in their language; the words, in sub-section (1), “ whenever 
before or after the commencement of this Act” manifest that its provisions and 
those of sub-section (3) are operative as regards events which occurred before, as 
well as to those which take a after, the Act came into force. I am unable to 
give any other meaning or effect to the above words and sub-sections. Where 
an occupancy right vests in a landholder, sub-section (1) enacts that such circum- 
stance does not confer a right upon him to hold the land as a ryot 
and sub-section (3) enacts that the merger in sub-section (1) shall not have the effect 
of converting ryoti land. Since the two sub-sections are applicable to the pre-Act 
and post-Act events, a pre-Act merger did not occasion a conversion to private 
land but the land remained ryoti until the Act came into force, unless its nature 
could have changed after the merger. How, if at all, could it be converted into 
private land? 


The Act contains no express provision for converting ryoti land into private land. 
Now that the proviso regarding 12 years cultivation by the landholder has been 
deleted from section 185, as pointed out previously that section does not enact 
substantive law but it prescribes only the rules of evidence for determining whether 
land is private land, when the nature of land is unknown ; it does not enact what 
land is private land nor does it legislate for conversion from private to ryott. Its 
provisions relating to (1) custom and (3) other evidence can be ignored for the 
moment ; the provision that regard shall be had to letting of land as private land 
before 1st July, 1898, does no more than to prescribe that that circumstance can be 
taken into consideration when determining whether it is land of that classification, 
such letting is no more than a piece of evidence which, like all other testimony, 
has to be considered ; the circumstance that ryoti land has been so let does not 
constitute it as, or effect a conversion of it into, private land. If ryoti land is let 
as private land, no matter for what period, its nature is not changed by that letting. 


In Zamindar of Chellapalli’s case*, it was pointed out that formerly landholders 
endeavoured to get their ryots to contract themselves in one way or another out of 
their occupancy rights and, in that case, letting of ryoti land as private land for 
about 23 years before rst July, 1898, and for 35 years in all, was held not to have 
established it was private land. The rules in section 185 have equal a plication 
to land which has always been private land; if its nature were challenged by 
alleging it to be ryoti land, Eiu of its cultivation in conformity with the statute 





1. (1926) 52 M.L.J. 38: I.L.R. 50 Mad. a. (1914) 27 M.L-J. 718 : IL.R. 39 Mad, 
Ol. 341. 


11] BANDARA JOGI v. SEETHARAMAMURTHI (F.B.). 271 


would be sufficient to show that it was private land without any other evidence 
being reguired. 

Similarly, as to any custom, to which section 185 requires that regard be paid 
when determining whether land is private land, if established a custom would 
show the land was private land; but proof of a custom would not convert ryoti 
land into private land. The same observations apply with respect to ““ other evi- 
dence ” to which regard has also to be paid in the same connection. 


There being no express provision in the Act for conversion of ryoti into private 
land, is there any other provision by which conversion can take place? Whilst the 
repealed proviso in section 185 was not an enactment which ressly legislated for 
conversion, its provision, that land should be deemed to be the landholder’s private 
land upon proof of cultivation of it by the landholder for 12 years immediately 
before the commencement of the Act, had the effect of creating an irrebuttable 
presumption that it was private land, when the condition was ed as to culti- 
vation. In such instance, something like an estoppel arose which enabled the 
landholder to resist a claim that land was ryoti ; this was irrespective of the nature 
of the land prior to the landholder’s cultivation. When land, originally ryoti, 
had been cultivated in conformity with the proviso to section 185, the application 
of the statutory- presumption and estoppel, occasioned, indirectly, its conversion 
into private land. 


In principle, and in the effect, there is no difference since the amendment 
to the Act in 1934, when the proviso to section 185 was deleted and the addition 
to section 3 (10) was made; the effect of the provisions in the addition is the same 
as the effect of the repealed proviso. The only alteration which has taken place 
is that, after cultivation by a landholder in conformity with the statute, land is now 
included in the meaning of private land instead of being deemed to be such land. 


Apart from the provisions of the Act, which have just been discussed, there is 
no method or mode by which ryoti land can be changed into private land. No 
matter how ryoti land may have been treated or dealt with by a landholder, whether 
let as private land for varying periods between his own cultivation or without any 
such cultivation, it retains its acter as ryoti unless the landholder’s cultivation 
is in accordance with that prescribed in section 3 (10). 

In Zamindar of Chellapalli’s case! and in Jagadeesam Pillai’s case?, the meaning 
of “domain or home farm land ”—the expression used in section 3 (10)—and 
the nature of private land were discussed. It was pointed out that the above 
expressions would connote land appurtenant to the mansion, kept for personal 
use and cultivated under personal supervision as distinct from land let to tenants 
for farming. That is not a description of ryoti land which a landholder cultivates 
for less than 12 years after its reclamation from waste land and then lets to tenants 
as private land, at a considerable profit rental. 


The scheme of the Act, undoubtedly, is to afford the greatest protection to 
ryots, to guard their occupancy rights in ryoti land, to encourage conversion from 
private to ryoti land—vids section 181—and, by the absence of any enactment 
regarding conversion from ryoti to private land, to prefer that the former state 
shall continue to remain unchanged. Even reclamation of ryoti waste land and 
inheritance of ryoti land by the landholder does not change its character, although 
section 6 (4) and section 8 (4) respectively, allow the landholder some freedom 
for a limited period in regard to letting after reclamation and inheritance. Again, 
merger of the occupancy right in ryoti land in the landholder does not convert 
it into private land. In my view the opening words in section 8 (1) “ Before or 
after the commencement of this Act,” give retrospective effect to the enactment. 
I am unable, with respect to agree with the opinion of Wallis, C3.» in <amindar of 
Chellapalli’s case! and with the decision in Veerabadrayya’s case?, that section 8 has 
not retrospective effect. In my view, the decision in Veerabadrayya’s case? that in the 
circumstances and facts of that case, there had been a conversion of ryoti into 
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private land, was wrong; and I do not agree with the opinion of Napier, J., in 
Zamindar of Nuzvid’s case! that, on the facts there, the land had become private 
land. The retrospective effect of section 8 prevents conversion ; but, by virtue 
of the former proviso to section 185, and, since 1934, section 3 (10), there is an 
irrebuttable presumption that ryoti land can be deemed to be, or is included in the 
definition of, private land, when and if it has been cultivated in conformity with 
those sections ; in that respect alone there can be, in effect, a conversion from 
ryoti into private land. 

In his judgment, Chandrasekhara Aiyar, J., appears to have thought that 
the provisions in section 185, that regard should be had to “ any other evidence ” 
allows evidence of letting of land as private land after the commencement of the 
Act to be taken into account when determining whether land is private land ; 
apparently he based his view upon the decision of the Judicial Committee in Bindeswari 
Prasad Singh v. Maharaja Kesho Prasad Singh*, in regard to the Bengal Tenancy Act, 
1895, in which sub-section (2) of section 120, to some extent, corresponds to section 
185 of the Madras Estates Land Act. At page 644 of the report, the Board observed 
that the above sub-section of the Bengal Act “ does not exclude as inadmissible 
evidence that subsequent to the 2nd March, 1883” (which, in that Act, is the 
date corresponding to 1st July, 1898, in section 185 of the Madras Act), “the tenant 
admitted that the lands let to him were zirait (private) lands of the landlord.” 
Such admission is quite different to ryoti land being described as private land 
` in a lease granted by a landholder after the 1st July, 1898, and for that lease to be 
used as evidence against the occupant to support the landholder’s claim that the 
land is private land. 

Returning to the present appeals, the land in suit was ryoti land upto 1902 ; 
the reclamation from waste land and its subsequent cultivation by the landholder 
for no more than six years before the commencement of the Act did not convert 
it into private land ; and his letting of the land, as private land, thereafter did not 
confer that character upon it. The land always has been, and it still remains, 

oti land. 
a In my opinion, the conclusion of the Sub-Collector that the land in suit is ryoti 
land was correct, but the reasons which he gave for his conclusion were incorrect ; 
the decisions of the learned District Judge and Chandrasekhara Aiyar, J., that it is 
private land, were wrong ; and these appeals should be allowed with costs here 
and of the hearing before Chandrasekhara Aiyar, J. 


Rajamannar, —I agree with my Lord the Chief Justice. 

Horwill, 7.—I agree with my Lord that a stay of the appeal cannot be granted 
and that on the merits it would be against the spirit of the Act to admit the possibility 
of a conversion of ryoti land into private land at any time, whether before the passing 
of the Act or afterwards except as specially provided for in section 3 (10-a). 


It might be argued upon a reading of section 8 alone that although it would 
prevent the merger of the two rights after the passing of the Act that had become 
vested in one person before the passing of the Act, the section does not declare that 
the rights could not be merged before the passing of the Act. The expression 
« whenever before or after the commencement of the Act” relates only to the time 
when the two rights become vested in the same person and not to the time when a 
merger is attempted ; and so it is not certain, reading this section by itself, that 
it has retrospective effect. 

The definition of “ private land” in section 3 (10-a) seems to me to show 
beyond doubt that no period of self-cultivation by a landlord for less than 12 years, 
and then only if the cultivation has been continuous and immediately before the 
passing of the Act, can convert ryoti land into private land. It would follow, 
therefore, that six years self-cultivation before the passing of the Act, whatever 
might have been the intention of the landlord, would not suffice to convert it into 
private land. A 

1. (1921 M.L.J. 161: ILR. 4 a. (I I M.L.J. 587 : L.R. 53 LA. 164: 
oo E Pe bay (Ne 58 TA: 16 


IT] | SUGANANTHA MUDALIAR J. KUPPUSWAMI CHETTY. 273 
By Court.—If in the District Court there are an unds of appeal which w 
not disposed of there by reason of the finding eee by tg pane District 
Judge that the Sub-Collector had no jurisdiction to entertain the suits and conse- 
quently, no appeal could lie from him to the District Court, in that event, these 
appeals will be remanded to the District Court, Vizagapatam, for disposal of 
matters which were not dealt with at the previous stage of the appeals. ‘The costs 

of the hearings in the District Court will abide the result of the appeals. 


K.S. Appeal allowed. 

ga 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justro WADSWORTH. 


©. N. Suganantha Mudaliar .. Appellant* 
v 


5. K. Kuppuswami Chetty and another .. Respondents. 


Madras Agriculturists’ Relief Act (IV of 1938)—Non-agriculturist purchaser of hypotheca —If entitled 
to benefits of Act when mortgagor has ceased to be lable for debt—Section 4 (d)—Scope—Mortgage of house 
property within a Union Board—Inclusion of engine in the house in the schedule to mortgage—If takes mortgage 
outside the exemption in section 4 (d) of the Act. 


A non-agriculturist purchaser of the hypotheca is not entitled to relief in respect of the mort 
debt under Madras Act IV of 1938 when the agriculturist mortgagor is not at the time when the 
matter came before the Court a person liable to discharge the debt. Such a purchaser is not entitled 
to have the debt scaled down merely because the mortgagor was at the commencement of the Act 
an agriculturist entitled to the benefits of the Act, which benefits he has not claimed. 


A site which is a paved yard adjoining a zinc-sheet shed must be regarded as appurtenant to the 
shed which is house property and an engine fixed in the house for the purpose of trade being carried 
on in the premises must be deemed to be a fixture for the beneficial enjoyment of the building and 
not a separate chattel so as to make the mortgage debt not one contracted on the security of house 
property alone in a panchayat which was a union before 26th August, 1930. Accordingly such 
a mortgage is exempt from the operation of the Act by the provisions of section 4 (d). 

Appeal against the decree of the Court of the Subordinate Judge, Vellore, 
in A.S. No. 234 of 1944 preferred against the decree of the Court of the District 
Munsiff, Arni, in O.S. No. 680 of 1942. 


T. L. Venkatarama Aiyar for Appellant. 
P. C. Parthasarathy Atyangar for Respondents. 
The Court delivered the following 


Jupement.—The appellant was the plaintiff in a suit on a mortgage executed 
on 5th February, 1935, by the first defendant. In July, 1937, the second defendant 
who is the contesting respondent here, purchased the hypotheca in Court auction 
under a money decree against the mortgagor-first defendant. Madras Act IV 
of 1938 came into force on the gand March, 1938. On this date the mortgagor 
-who is admittedly an agriculturist was under a personal liability to discharge the 
.debt. However no action was taken by the mortgagee to recover the debt from 
him. In 1940 the contesting respondent deposited two sums of Rs. 1,287 and 
Rs. 18 under section 83 of the Transfer of Property Act claiming that this was all 
that was due under the mortgage having regard to the provision of Madras Act 
IV of 1938 and asking to redeem the mortgage. This petition was dismissed but 
it appears that the mortgagee was permitted to withdraw the amounts deposited 
and he has given credit to those amounts in the suit. The suit was filed claiming 
-on the mortgage Rs. 569-11-4 which is the balance due after giving credit to the 
-amounts deposited in Court. There was also a claim for another amount due 
-on account which has been disallowed and there is no appeal with reference to 
that. It is established that the contesting respondent, the purchaser, is not an 
agriculturist.: 


- 
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Two contentions were raised in the Courts below, one was based on section 4. 
(d) of Madras Act IV of 1938, the mortgagee contending that this mortgage was 
a debt contracted on the security of house property alone in a panchayat which 
was a union before the 26th August, 1930, while the respondent contended that 
the security comprised not merely house property but also an oil engine and a 
vacant site. The other contention related to the mght of the contesting respondent 
to the relief, so far as his property is concerned, which would be due to the mort- 
gagor on the footing that he was an agriculturist liable to discharge the debt as 
at the commencement of the Act. 

The question whether this mortgage is a mortgage on the security of house 
property alone is not free from difficulty. It is common ground that the property 
fs situated within a union. The schedule to the mortgage deed enumerates firstly 
a site measuring 32 yards into 44 yards on the northern side of which there 
is a.tiled building and on the western side another tiled building and verandhas 
on “both sides. tt then proceeds to give details of the doors and door frames 
of these buildings, the site on which they are built and the garden appurtenant 
thereto and the wells within the site. Then follow the words “ fixed in the said 
building, one 20 horse power Rapson Crude Oil Engine, one No. 1 huller, two: 
sangli decorticator boxes and tank, shafting wheel belt, etc., relating to this.” 
Finally the mortgage comprises another site situated to the east of the building 
already referred to measuring 46 yards into 70 yards surrounded bya wall 
and having on its western side a building with zinc sheet, wooden door, one pair 
of door frames, and two iron windows. The schedule concludes with the sentence, 
“the house bears the union No. 72.” 

It is contended for the respondent, and this contention has been accepted 
by the lower appellate Court, that the engine is a separate item not treated as part 
of the building and that it must be deemed to have been mortgaged as a chattel 
and not as part of the house property so as to take the mortgage out of the exemp- 
tion contained in section 4 (d) of the Act. It is also contended that the last item, 
the vacant site with the zinc sheet shed in it, must also be regarded as not bei 
house property. The case-law on the question whether engines, fixed to the Pa. 
inside buildings: pass to the mortgagee as part of the building mortgaged has been 
summarised in my judgment in Subramaman Chettiar v. Chidambaram Serva’ and 
it seems unnecessary to repeat the summary contained therein. We do not know 
how the oil engine in the present case was fixed, but that it must have been fixed 
in some fairly rigid manner is apparent for such an engine could not work otherwise ; 
and the probability is that it was fixed in the way in which such engines usually are 
fixed, viz., by being bolted on to a concrete platform. Assuming that it was so fixed, 
that is to say, in a manner which would hold it semi-permanently attached to the: 
ground though capable of removal, the question seems to be whether in the cir- 
cumstances of the case it may be regarded as fixed to the ground for the beneficial 
enjoyment of the building or whether it should be regarded as merely held in place: 
for its own beneficial enjoyment without any particular reference to the building 
to which it was attached. In the present circumstances, in the absence of further 
materials except the fact that the engine belonged to the owner of the building 
and was apparently fixed there for the purpose of trade being carried on in the 
building, I am inclined to the view that the engine must be regarded as a fixture 
for the beneficial enjoyment of the building, and that ordinarily the mortgage of 
the building would have been a mortgage of the engine fixed thereto, even if it 
was not expressly recited in the document of mortgage. Having regard to the: 
way in which this mortgage deed is drafted with an enumeration of all the doors 
and the windows, I do not think that it can be said that the ecial mention of 
the engine in the schedule of property can be taken to imply that the engine is 
regarded as a separate chattel and not as a fixture on the property mortgaged. 


With reference to the contention regarding the last item of property, the site 
with the zinc sheet shed situated in one side of it, it appears from the oral evidence, 
KV 
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which has been recorded in a very illegible and elliptic manner, that the site in 
question is a paved yard used for drying grains. Probably, though there is no 
express statement on this point, the shed in the yard is used for the storage of grains. 
At any rate here we have a yard surrounded by a wall containing a shed with a 
door and two windows. The shed itself is certainly house property and it seems 
to me that it is reasonable to regard the yard as appurtenant to the shed and not 
as a separate entity. In this view I hold that the mortgage is exempt from the 
operation of the Act by the provisions of section 4. (d). In the light of this decision 
the further question regarding the effect of the agriculturist status of the mortgagor 
on the liability of the non-agriculturist purchaser becomes less important, but 
as the question has been argued fully and the matter may go further it is desirable 
that I should give a decision. 


The appellant relies strongly on certain observations in Viswasundara Rao v. 
Kusalaramayyat. ‘That was a case in which a non-agriculturist purchaser from 
the Official Receiver in the insolvency of a non-agriculturist-debtor wished to esta- 
blish that the sons of the insolvent whose interest was held not to pass by the Official 
Receiver’s sale were in fact agriculturists so that the debt might be scaled down 
in so far as it related to them. This contention was presumably put forward in 
the hope of giving an indirect benefit to the purchaser who, whatever the rights 
might be, appears to have been in possession of the whole of the property. The 
Bench held that seeing that the second and third defendants, sons of the insolvent, 
had not claimed any relief under Madras Act IV of 1938 and had not adduced 
evidence to‘show that they were agriculturists, it was not open to the alienee from 
the Official Receiver to ask that evidence should be taken on the question of the 
agriculturist status of those two defendants merely with the object of giving an 
accidental relief to the non-agriculturist purchaser. The observations on which 
the appellant relies are as follows: 

“We have no doubt held that when the mortgagors are given relief under Madras Act IV of 
1938 and the burden upon the property is thereby lightened, the fortuitous benefit of that relief 

ill be enjoyed by a subsequent purchaser, tho the latter is not himself entitled to claim the 
benefits of the Act. This fortuitous benefit, however, cannot be claimed as of right by the pur- 
chaser who is not an agriculturist. It is the accidental result of a claim miccessfally advanced by 
the mortgagors.”’ 


The reference in this passage to the “ accidental benefit” given to a non- 
agriculturist is presumably a reference to the two cases Marina Ammayi v. Mirza 
Bakhar Beg Sahib? and Arunachalam Pillai v. Seetharam Naidu®. The first of these 
cases arose out of an application by the agriculturist mortgagors themselves under 
section 19 of Madras Act IV of 1938 to scale down a decree passed in a suit by the 
mortgagors themselves for the redemption of a mortgage over property in which 
certain non-agriculturists had acquired an interest. e second case was a case 
of a suit by the mortgagee against an agriculturist mortgagor and a non-agricul- 
turist Court-auction purchaser of the equity of redemption. The suit was pendin 
when the Act came into force and the mortgagors were permitted to file an addition 
written statement raising the plea that they were agriculturists as defined by the 
Act and t^e debt was liable to be scaled down. It was held that the mortgagors 
were agric uturists as on the 1st October, 1937 and were indebted on the mortgage 
and that tue plain consequence of section 8 of the Act is that all interest outstanding 
on that date was wiped out and the principal amount then outstanding was re- 
payable. It was also held that when the purchaser took the properties in Court 
auction he took them subject to the burden of the mortgage and if the burden is. 
by reason of the provisions of section 8 of Act IV of 1938 reduced without payment, 
there is nothing in the Act to deprive the purchaser of the fruits of his lucky pur- 
chase even though he is not an agriculturist. The respondent emphasises the 
words “ If as a result of the Act there is a statutory discharge or reduction of the 
debt, the properties cannot, it seems to us, be proceeded against for anything more 
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than the scaled down amount of the debt.” This sentence taken out of its context 
is read as laying it down that whenever there is a debt due from an agriculturist 
at the commencement of the Act that debt by statute becomes discharged auto- 
matically without any procedure in the Court and any person who is liable for 
the same debt by reason of the purchase of property gets the benefit of the auto- 
matic reduction of that debt. I doubt very much whether any such general propo- 
sition was in contemplation of the learned Judges when these words were used and 
any such general proposition is difficult to reconcile not only with the words used 
in the last paragraph of the decision in Viswasundara Rao v. Kusalaramayya', but 
with the undoubted fact that in all the years which have passed since Madras Act 
IV of 1938, there is apparently no case in which the Courts have recognised the 
right of a non-agriculturist purchaser to relief when the agriculturist mortgagor 
is not at the time when the matter comes before the Court a person liable to dis- 
charge the debt. 


-Dam not now concerned with what would be the position if the personal remedy 
against the ee was still subsisting or if the mortgagor himself had claimed 
relief under the Act. When the matter came before the Court there was no lia- 
bility due from an agriculturist and unless one was prepared to accept the theory 
that a relief which the mortgagor himself had never sought in respect of a liability 
which was never enforced against him, must be granted for the benefit of and be 
claimable by a non-agriculturist at a time when the agriculturist mortgagor him- 
self was no longer liable and did not claim the relief, the contention raised on behalf 
of the respondent must fail. As was pointed out in Subbaraya Goundan v. Nachimuthu 
Mudaltar*, 

“ even after the mortgagor has ceased to be liable to pay the debt personally by reason of the 

law of limitation and has ceased to be liable to pay the debt out of his property by reason of the 
sale of the hypotheca, he still has a right to redeem the debt and must for that reason be impleaded 
in the suit on the mortgage. We are, however, not papan to hold that in such circumstances 
the mere existence of a right on his part to pay the debt involves a consequence of deeming him to 
be under a liability to pay that debt.” 
It seems to follow that if the mortgagor is at the time of the suit not under a liability 
to pay the debt there is no reason why the debt should be scaled down merely 
because he was, before the matter was brought before the Court, theoretically 
liable to pay the debt. I hold therefore that the contesting respondent is not 
entitled to have the debt scaled down merely because the mortgagor was, at the time 
of the commencement of the Act, an agriculturist entitled to the benefits of the 
Act, which benefits he has not claimed. 


In the result therefore the appeal is allowed with costs throughout and the 
decree of the trial Court is restored. 


Time for redemption—three months. (Leave to appeal is granted). 
K.S. Appeal allowed. 


band 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT :—MR. JUSTICE CHANDRASEKHARA AIYAR. 
Alluri Venkatasuryanarayanaraju and others .. Petitioners* 


2. 
Pakalapati Sundararamachandraraju .. Respondent. 


Criminal Procedure Code (V of 1898), sections 145 (4) and 1 Nature of passession contemplated under 
Section 145 (4)—Scramble Jor possession and scrappy work done here and there to support plea of possession 
—Proper order to pass in such a case. 


Where there has been a scramble for possession between the two parties and in that scramble 
some kind of work here and some kind of work there has been done by one side or the other to lend 
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support to their pleas of possession, such possession of a fugitive, scrappy or recent character is not 
the possession that is contemplated under sub-clause (4) of section 145 of the Criminal Procedure 
Code as the tears which should be maintained by the Magistrates subject to the result of the 
decision of a Court. In such a case neither has effective possession and under such circumstances, 
the proper order to make is one under section 146, namely, that the property be attached until a 
competent Court determines the rights of the parties or determines who is the person entitled to pos- 
gession. , 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the ee of the Court of 
the Additional First Class Magistrate, Rajahmundry, in M. G. No. 1 of 1946. 


K. S. Farayama Aiyar and P. Satyanarayana Raju for Petitioners. 
V. T. Rangaswami Aityangar for P. A. Raju for Respondent. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. i 


The Court made the following 

Orprr.— This is a revision directed against the order of the Additional First 
Class Magistrate, Rajahmundry, in M. C. No. 1 of 1946, holding that the property 
in dispute called Perugu Lanka was in the possession of the “A” party, namely, 
Pakalapati Sundara Ramachandraraju, and that “ his possession shall continue ” 
until he is evicted therefrom in due course of law. There is a direction that the 
attachment made on 24th April, 1946, be raised and that the “ A” party should be 
put in possession of the land in dispute. 

It is apparent from the order itself that the possession on which reliance has 
been placed by the Magistrate for coming to the conclusion that the “A” party 
was in such possession, commenced only in February, 1946. This is what he says : 

“The indication of possession is, not the raising of bunds last year but the raising of bunds and 
the erection of cattle-shed this year in February, 1946”. 
The jurisdiction of Magistrate under section 145 of the Code of Criminal Procedure 
was invoked by a report of the Circle Inspector of Police dated agrd February, 1946, 
and the report states that the cattle shed and the bunds which each party claims 
as having been brought into existence on the land were only a week or ten days 
old. This statement of the Circle Inspector of Police is confirmed as correct by the 
Additional First Class Magistrate. If this is the truth, then there is no gainsaying 
the fact that apparently there has been a scramble for possession between the two 
parties and ‘that in this scramble some kind of work here and some kind of work 
there might have been done by one side or the other to lend support to their pleas 
of possession. Such posession of a fugitive, scrappy or recent character is not the 
possession that is contemplated under sub-clause (4) of section 145 as the possession 
which should be maintained by the Magistrate subject to the result of the decision 
of a civil Gourt. Neither side has effective possession and under such circumstances 
the proper order to make was one under section 146, namely, that the property be 
attached until a competent Court determines the rights of the parties or determines 
who is the person entitled to possession. The order of the lower Court is hence 
get aside and such an order will be substituted in its place. The first Class Magistrate 
is directed to appoint forthwith a receiver to take possession of the property pending 
final adjudication on the rights of the parties in a civil Court. 

V.S. | —_—— Petition allowed. 


|| 
i 
| 


IN T HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT :— MR. JUSTIOE CHANDRASEKBARA ATYAR, 
Nizampatnam Nagachari .. Appellant*® 
D. 
Kondiparti Butchayya (died and another) .. Respondents. 
l kaka Ia ak a in favour of—Man and widow living together—Ctrcumstances under which pre: 
sumption will come into play. l iis 
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The presumption to be drawn in favour of marriage from co-habitation will vary from country 
to country or society to society. Where concubinage is permitted or pa ee or where even if 
it is not expressly permitted it is winked at or condoned by the society to which the parties belong, 
the presumption in favour of marriage becomes weak. But where it is established by evidence that 
a man and woman were not merely living together but professed themselves to be husband and wife 
and were treated as such by the soceity in which they moved and this conduct and recognition extended 
over a sufficiently long period of time, a presumption can well be drawn in favour of marriage. 


If the association of two persons, a man and a widow living together as man and wife, could not 
result in a legal marriage between them, it may be that the presumption of marriage could not be 
raised in such a case ; but where they could have married each other and law permits such marriage 
notwithstanding any custom, there is nothing to prevent the presumption coming into play. 


Appeal against the order of the Court of the Subordinate Judge, Tenali, dated 
27th November, 1944, in A. S. No. 190 of 1943 preferred against the decree of the 
Court of the District Munsiff, Repalle, in O. S. No. 68 of 19309. 


K. Bhimasankaram for G. Venkatarama Sastri for Appellant. 
B. S. Ramachandra Rao for Respondents. 
The Court made the following 


OrpeR.—It is urged for the appellant that the learned Subordinate Judge 
went wrong in deciding points 1 and 2 in favour of the legal representatives of the 
plaintiff and against the fourth defendant. ‘The finding of the Subordinate Judge 
is to the deffect that though Venkatarattamma and Durgiah were living together 
and passing themselves off as husband and wife, before society, there was no presump- 
tion that they were legally married. It is, of course, true that the presumption 
to be drawn in favour of marriage from cohabitation will have to vary from country 
to country or society to society, as pointed out by the Privy Council in Ma Wun 
Di. v. Ma Kin’. Where concubinage is permitted or recognised or where 
even if it is not expressly permitted it is winked at or condoned by the Society to 
which the parties belong, the presumption in favour of marriage becomes weak. 
But where it is established by evidence that a man and woman were not merely 
living together but professed themselves to be husband and wife and were treated 
as such by the society in which they moved and this conduct and recognition extended 


over a sufficiently long period of time, a presumption can well be drawn in favour 
of marriage. 


It is contended for the appellant that in the present case there is evidence on 
record to show that Venkatarattamma and Durgiah whom it is alleged, she married 
after first husband’s death lived together as husband and wife and were treated 
so by the members of the community in whose midst they were living and that 
this evidence has not been considered by the learned Subordinate Judge adequately. 
The appellant is therefore entitled to ask for a revised finding on the point which is 
whether Venkatarattamma married Durgiah after the death of her husband Nagayya, 
and whether in the absence of any direct proof of such marriage, it can be presumed 
that they were married. The finding will be submitted on the evidence on record 
within six weeks after the receipt of this order by the lower Court, the parties being 
given ten days for objections thereafter. 


On receipt of the finding the Court delivered the following 


JupcmENnT.—The finding sent up by the Subordinate Judge is to the effect 
that the evidence warrants the presumption of marriage between Durgiah and 
Venkatarattamma. ‘The finding is in favour of the appellant and against the 
respondents ; for if it is accepted, the appeal has to be allowed and the plaintiff’s 
suithas to be dismissed. 


This finding is challenged on two grounds : firstly, that in the Kamsali com- 
munity to which the parties belong there is no custom for sanctioning re-marriage 
of widows and secondly that the evidence placed before the Court does not warrant 
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the presumption drawn. So far as the question of custom is concerned, we steer 
clear of it for the simple reason that under the law, after the enactment of thé 
Hindu Widows’ Remarriage Act, Venkatarattamma could have married Durgiah 
and the: marriage would be a lawful one. If the association of two persons living 
together as man and wife could not result in a legal marriage between them, it 
may be that the presumption of marriage could not be raised in such a case; but 
where they a have married each other and law permits such a marriage not- 
withstanding any custom, it is difficult to see why the presumption should not 
come into play. 

The: evidence on which the lower Court relied justifies the drawing of the 
presumption. All that is wanted is the conduct of the parties concerned as well 
as the repute in the locality in which they were living, and it is pointed out by the 
Subordinate Judge at the end of paragraph (4) that not only Venkatarattamma 
and Durgiah put themselves forward as husband and wife claiming to have been 
married under a regular ceremony at Rajahmundry but that they were also treated 
by the society as husband and wife for over 20 years. More than this is not required 
for enabling the presumption to be drawn. i 


> The finding is accepted, and the result is that the decree of the lower Court 
is set aside and the plaintiff’s suit dismissed with costs here and in the Court below, 
the plaintiff being liable to pay Court-fee due to Government. 


Leave refused. 
V.S. Appeal allowed» 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; PRESENT :—Mr. JUSTICE KUPPUSWAMI AYYAR. 


V. Subramania Aiyar .. Appellant* 
0. 
S. C. Annasami Iyer and others .» Respondents. 
Forésign Court—Submission to jurisdiction—Question of fact—Issue of commission by foreign Court—Party 
taking part in enquiry—Inference. ; i 

The question as to whether there was submission to the foreign Court is a question of fact. Even 
though a person protests gainst the jurisdiction of a particular Court and pleads that the Court 
had no jurisdiction and does not submit expressly, still if he does any act which is likely to place his 
view point before the trial Court and if he is likely to be benefited by the decision in his favour, it 
must be presumed that he voluntarily did an act which would amount to submission to the jurisdiction 
ofthat Court. Where the defendant was shown not only to have engaged counsel but to have instructed 
him to object to several questions and even got himself cross-examined and raised a plea which if 
it had been accepted by the Court would have ended in the dismissal of the suit, 

Held, that the defendant did.take part in the proceedings and the facts were enough to raise an 
inference that he submitted to the jurisdiction of the‘foreign Court. 

Appeal against the order of the Court of the Subordinate Judge, Tuticorin, 
dated rath July, 1945, in A. S. No. 151 of 1944 (E. P. No. 458 of 1943, District 
Munsiff’s Court, Srivaikuntam, in O. S. No. 323 of Andu 1111 Principal District. 
Munsiff’s Court, Trivandrum). ; 

Ch. Raghava Rao for Appellant. 

T. M. ae Atyar for Respondents. 

The Court delivered the following 
~  Jupement.—The p e is the legal representative of the judgment-debtor- 
in O. S. No. 323 of Andu 1111 on the file of the Principal District Munsiff’s Court, 
Trivandrum. The respondent is the decree-holder. The appeal arises out of 


proceedings in execution of the decree in the suit stated above. The defendant 
in the suit was not a resident of Travancore State and it has been held by both the 





#*A.A.A.O. No. 301 of 1945. aa eg Ta. S ' grd February, 1947. 


280 -THE MADRAS LAW JOURNAL REPORTS. [194.7 


lower Courts that the suit was not one cognizable by the Trivandrum District 
Munsiff’s Court, against the defendant therein and the plea raised by the legal 
representative of the defendant was that the decree was passed without jurisdiction 
and therefore ought not to be executed. Both the Courts have found that there 
was submission to the jurisdiction and therefore the decree was validly passed 
and could be executed. It is as against that order this appeal has been filed. 


It has been held by a Bench of this Court in Narappa Naicker v. Govindaraja 
Naicken*, that the question as to whether there was submission to the foreign Court 
is a question of fact. Since the lower Courts have found in this case that there was 
submission by the defendant, it is not open to me in second appeal to go behind that 
finding. The suit was filed in respect of a chit fund conducted by the defendant 
as a stake holder who was living in Srivaikuntam in the Madras Presidency. The 
plaintiff had taken half a chit and was a successful bidder and he sued to recover 
the balance of the chit amount due to him. The suit was filed as stated above in the 
Trivandrum District Munsiff’s Court and the defendant did not appear in that 
Court. Evidence had to be let in and therefore the plaintiff got a commission 
issued to the Srivaikuntam District Munsiff’s Court in the Tinnevelly District 
to have the defendant in the suit summoned and examined asa witness. The 
defendant appeared in the Srivaikuntam Court, pleaded that the District Munsiff 
of ‘Trivandrum had no jurisdiction to try the suit and he also protested against any 
enquiry being made by his being examined as a witness in that case. ‘The District 
Munsiff of Srivaikuntam held that the question as to whether the Trivandrum 
Court had jurisdiction or not was not going to be decided by him and that he had 
jurisdiction as a Court to which the papers were sent for examination on commission 
to call upon the defendant who was within his jurisdiction and examine him and 
that he had to answer questions. At the same time the District Munsiff of 
Srivaikuntam pointed out that this will not amount to submission to jurisdiction. 
The defendant who had to be examined on commission if he had merely answered 
the questions put to him by Court would not have done anything voluntarily to 
charge him with having submitted to the jurisdiction of the Court. But he engaged 
a Counsel. He objected to the questions put to him and got orders passed thereon 
by the Court and finally got himself cross-examined and gave statements which 
were likely to affect the merits of the case. One of the defences raised by him was 
that the suit was not maintainable unless security bonds had been obtained and 
this was elicited not in chief examination but in cross-examination. It is therefore 
a case in which it cannot be said that in the enquiry before the Commissioner which 
the defendant would have certainly known would go to the District Munsiff of 
Trivandrum and was likely to influence him in the decision of the case, the defendant 
did not make a voluntary act. It was a voluntary act and the question is whether 
such a voluntary act would amount to submission to jurisdiction. In Dicey’s 
Conflict of Laws 5th edition at page 407 this question is dealt with thus : 

“ A person who voluntarily appears as defendant in an action submits himself to the judgment 
of the Court so that he cannot afterwards dispute its jurisdiction. A submission is, however, held 
to be voluntary not only when the defendant appears and pleads to the merits of the case without 
protesting against the jurisdiction, but also when, although protesting, he also pleads to the merits 
and even if he merely appears in order to protest against the jurisdiction. The ground on which 
such an appearance as the last can be deemed voluntary is that there is no compulsion on a defendant 
to recognise in any way the jurisdiction of a Court which has not, under the rules dealt with in this 
Digest, jurisdiction over him ; if, therefore, he chooses to appear and to object to the jurisdiction 
of the Court, he involves himself in the necessity of submitting to that jurisdiction, if the plea to the 
jurisdiction should be disallowed by the Court. Nor does it make wet difference what the motive 


of his appearance may be. An appearance is equally voluntary whether it be motived by the fact 
that the dependant has property within the a apah of the Court on which execution may be— 
or has actually been—levied in the event of judgment going against him by default, or even by the 
fact that, though he has no property within the jurisdiction, his business often takes him within the 
jurisdiction so that the judgment of the Court might be made effective against him.” 


It is thus clear that even though a man protests against the jurisdiction of a particular 
Court and pleads that the Court had no jurisdiction and does not submit expressly, 
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still if he does any act which is likely to place his view point before the trial Court 
and if he is likely to be benefited bya decision in his favour, it must be presumed 
that he voluntarily did an act which would amount to submission to the jurisdiction 
of Court; In this case there was no obligation on the part of the defendant to engage 
a Counsel or to take part in the proceedings. He could be prosecuted only if he 
refused to answer questions put to kim: The defendant not only engaged a Counsel 
but asked him to object to the several questions which were put to him. He even 
got himself cross-examined and in the course of his cross-examination raised a plea 
which ifiit had been accepted by the Court would have ended in the dismissal 
of the suit. It is therefore clear that this is a case in which there was a voluntary 
act done'by the party in the trial of the suit and before the decree was passed in 
which the defendant took the risk or a chance of getting a decision in his favour. 
It is therefore a case in which the defendant did take part in the proceedings though 
he did not appear in the Court at Trivandrum. The commission evidence taken 
in Srivaikuntam was part of the records of the case which was filed in Trivandrum 
and therefore when he voluntarily gave some materials which formed the records 
of that case, these facts are enough to indicate or raise an inference that he submitted 
to the jurisdiction of the Court. Apart from the fact that it is a decision on the 
question of fact there is also the circumstance that these facts are enough to indicate 
that he has submitted to the jurisdiction of the Court. I accordingly dismiss the 
civil mis¢ellaneous second appeal with costs. (Leave to appeal is refused). 


B.V.V. Appeal dismissed: 


|| 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH AND Mr. Justice GOvINDARAJACHARI. 


Puppala Ramamurthi .. Appellant* 
po D 
Kandulapati Kanakaratnam and others .. Respondents 
Transfer of Act (IV of 1882), section 39 (as amended by Act XX of 1929), Scope and effect-— 


Hindu widow entitled to maintenance—Right against alenee of property belonging to estate—Extent— Mortgage 
of excessive extent for the debt—Effect. 


The amendment of section 39 of the Transfer of Prop Act (XX of 1929) was not intended to- 
create a charge where none existed previously. The rule of u Law that though a Hindu widow 
has a right to be maintained out of the family estate, she has no charge in respect of such right over 
any portion of the estate till one is created by agreement or by a decree of Court or by getting a 
of the immoveable property assigned to her for her maintenance, is not intended to be affected by 
the amendment of section 39, so that any alienation made for purposes which would have precedence 
over the widow’s claim for maintenance would, in the absence of any charge created as indicated 
above, bind the widow and her right to have her maintenance charged upon an appropriate portion 
of the family estate can be enforced only subject to such alienation. 


Under lsection 39 as it stood before the amendment, a Hindu widow having a right to receive 
maintenance could enforce such right inst the transferee if the transfer was made with the inten- 
tion to defeat her right with the added requirement that if the transfer was for consideration, the 
transferee should have had notice of such intention. ‘The only effect of the amendment of section 39 
is to make it unnecessary for the widow to prove that the transfer was made with the intention of 
defeating her right. If the transfer is gratuitous, there is nothing for her to prove beyond her right 
to receive rhaintenance. If on the other hand, the transfer is for consideration, she has only to 
prove, besides her right to receive maintenance, that the transferee had notice of her right. 


Mussamat Dan Kuar v. Mussamai Sarala Devi, (1946) 2 M.L.J. 420, Lakshman Ramchandra Fosht 
v. Satyabhama Bai, (1877) I.L.R. 2 Bom. 494, Ramanathan v. Rangammal, (1888) J.L.R. 12 Mad. 260 
(F.B.) and Jayanti Subbiah v. Alamelu Mangamma, (1902) 12 M.L.J. 270: I.L.R. 27 Mad. 45 referred to, 


Datairaja Putto v. Tulsabat, I.L.R. (1943) Bom. 646 explained. 


It cannot be said that where a mortgage is proved to be for a purpose which would have prece- 
dence over the widow’s claim for maintenance it 1s unenforceable ‘against her by reason of the inclusion 
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in the mo ¢ of an unnecessarily large extent of family property and the practical difficulty thereby 
created in enforcing her right to maintenance. Nor is there any justification in such a case for a 
Court to split the mortgage and hold that it is enforceable only against a portion of the hypotheca 


and unavailable against the rest as between the mortgagee on the one hand and claimant for main- 
tenance on the other. 


Nazır Begum v. Rao jes dria Singh, (1919) 36 M.L.J. 521: L.R. 46 I.A. 145: I.L.R. 41 All, 
571 (P.C.) and Benares Bank Lid. v. Hari Nin (1932) 63 M.L.J. 92 : L.R. 59 I.A. 300: 1.L.R. 54 
All. 564 (P.C.) distinguished. 

Appeals against the decree of the Court of the Subordinate Judge of Ellore 
in O. S. No. 12 of 1944. 


P. Satyanarayana Rao for Appellant in Appeal No. 578 of 1944 and Respondent 
in Appeal No. 2 of 1945. 


A. Subba Rao and B. V. Subramanyam for Respondents in Appeal No. 578 o {1944 
and for Appellant in Appeal No. 2 of 1945. 


The Judgment of the Court was delivered by 


Govindarajachari, 7.—This appeal is by the third defendant in a suit for main- 
tenance filed by the first respondent, the junior widow of one Gopalam, who died 
on the 8th June, 1931. Gopalam’s senior widow, Mahalakshmamma, is alive, 
but is not a party to the suit or appeal. The first defendant was adopted to Gopalam 
by Mahalakshmamma on the goth October, 1931. Shortly after Gopala death 
there were disputes between his widows culminating ina suit for partition (O.S. 
No. 578 of 1931) on the file of the District Munsiff’s Court of Ellore. The present 

t respondent was the plaintiff in that suit and the senior widow was the defendant, 
The adoption of the present first defendant would appear to have been made during 
the pendency of that suit, to which, however, the adopted son was nota party. That 
suit resulted in a decree in favour of the first respondent for a half share in Gopalam’s 
estate. Possession in pursuance of the decree was given to her on 17th May, 1936. 
From 1931 to 1936, the estate was in the possession of a receiver appointed by the 
Court. The present first defendant filed 6 S. No. 40 of 1937 in the Court of the 
Subordinate Judge, Ellore, against the two widows and certain others for recovery 
of possession of Gopalam’s estate as Gopalam’s adopted son. A decree was passed 
in his favour and he obtained possession of the estate on 23rd November, 1938, 
and 25th November, 1938. The principal contestant in that suit was the present 
first respondent. There was an appeal to the High Court against the decree 
in O. S. No. 40 of 1937 which was finally dismissed in 1941 (vide I.L.R. 1942 Mad. 
173). ‘The present suit was filed by the first respondent in forma pauperis on 12th 
April, 1943, claiming maintenance at the rate of Rs. 200 per month from the date 
of suit, arrears of maintenance at the rate of Rs. 100 per month from 1931, Rs. 500 
for Vrathams and pilgrimages and Rs. 300 for value of utensils and a provision for 
her residence. There was also a claim for certain jewels which was rejected by 
the lower Court. There is no appeal or memorandum of cross-objections with 
regard to that claim. As already stated the first defendant is the adopted son, the 
truth and validity of whose adoption was established in the previous litigation. 
The second defendant is his minor son and the fourth defendant is his wife. The 
third defendant, the appellant in the present appeal, claims to have purchased 
items 1 to 8 of the plaint schedule for Rs. 6,000 under Ex. D-g dated 25th March, 
1939, during the minority of the first defendant from his natural mother who is 
said to have been his guardian-de-facto. This sale was ratified by the first defendant 
after attaining majority by a deed dated 25th September, 1940 (Ex. D-10). The 
third defendant also obtained a mortgage (Ex. D-11) for Rs. 4,000 in respect of 
the suit items g to 19 on 4th. August, 1941, from the first defendant after he attained 
majority. Defendants 4 to 7 were impleaded on the ground that items 20 to 25 
of the plaint schedule were alienated to them. But none of them attempted to 
support those alienations in the lower Court which treated them as volunteers and 
held that the properties alleged to have been alienated to them would be liable 
for the plaintiff’s maintenance. 
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Apart from the plea that the maintenance claimed by the plaintiff is excessive 
and that the plaintif would not be entitled to arrears for a portion of the period 
for which they are claimed, the principal contest on behalf of the third defendant is 
that the properties sold to him in 1939 were altogether exempt from the plaintiff’s 
claim and that the properties mortgaged to him in 1941 can be made liable for the 
plaintiff’s maintenance only subject to his mortgage. The lower Court held that 
the third defendant was aware of the plaintiff’s claim for maintenance and “ that 
he did not really obtain these alienations and that the documents were simply 
written up to defeat and delay as far as possible the plaintiff’s claim even for her 
maintenance.” This finding is challenged on the third defendant’s behalf. 


The sale deed in favour of the third defendant recites five items of consideration. 
The first three are certain sums paid for the discharge of debts alleged to have 
been borrowed during the minority of the first defendant by his natural mother 
for the expenses of litigation, for his maintenanec and for the payment of kist. 
The creditors, who are said to have advanced the amounts as per items 1 and 2 
are examined as D. Ws. 7 and 8 respectively. They are described as maternal 
uncles of the first defendant. One of them perhaps is the first defendant’s mother’s 
cousin and not her brother, but that is immaterial. These two items which are 
Rs. 2,391-1-0 and Rs. 2,593-13-9 respectively constitutes the bulk of the consideration 
for the sale deed. They are sought to be proved by the production of Exs. D-20 
and D.19 which are said to have been the accounts maintained by these two creditors 
for the amounts which they respectively advanced to the first defendant’s natural 
mother during the minority of the first defendant. Two receipts, Exs. D-14 and 
D.-15 were passed by the creditors in favour of the vendee in token of the amounts 
recited in the sale deed having been paid to them. The learned Subordinate 
Judge was not impressed with the evidence of these witnesses and they do not impress 
us either. They both admit that they maintain accounts in their respective trades ; 
but admittedly those accounts would not show the lending of any money to the 
first defendant’s mother. Each of them asserts that he is carrying on trade in 
tobacco to the extent of about Rs. 10,000. There was some cross-examination 
with a view to elicit that they do not have the capacity to lend the amounts which 
are alleged to have been lent by them. Apart from this, however, it is, in our 
opinion, rather unbelievable that if fairly large amounts were withdrawn from 
trade there would not be any entries in their trade accounts in token of such with- 
drawals and that separate accounts would be maintained for the purpose of showing 
the loans given to the first defendant’s mother. Exs. D-19 and D-20 consist each 
of a few sheets of papers stitched together. They do not contain any entries relating 
to any transactions with persons other than the first defendant’s mother. From time 
to time the first defendant’s mother’s thumb impression was obtained in these 
accounts and finally all these loans were totalled up and an entry was made that the 
creditors received payments from the vendee of the entire amounts lent by them. 
These accounts do not impress us as accounts kept in the regular course of business 
and having regard to the circumstances already referred to we are in substantial 
agreement with the learned Subordinate Judge in his view as to these two items. 
‘The third item of consideration is the payment of a debt alleged to have been 
advanced by one Seerla Subba Rao who, however, has not been examined about 
the loan. , This borrowing is sought to be proved by the production of an account 
book, Ex.'D-21, which is just like Exs. D-19 and D-20 and the receipt Ex. D-16 
is said to have been passed by Subba Rao in favour of the third defendant when 
his loan was discharged. ‘The truth of this loan again has not in our opinion 
been satisfactorily established. The fourth item of consideration for the sale deed 
is the discharge of Ex. D-17 a promissory note for Rs. 300 executed on 12th August, 
1938 in favour of one Varanasi Suryakanthamma by the natural mother of the 
first defendant as his guardian. There is an endorsement of discharge dated 29th 
March, 1939 on this promissory note reciting a payment of Rs. 300 to Surya- 
‘kanthamma towards the principal amount of the promissory note in full satis- 
faction of it. This endoresement is attested by Y. Sitaramayya who, we are told, 
is a pleader. The creditor would appear to have remitted the interest which had 
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accrued, so that though a provision was made in the sale deed for the payment of 
Rs. 311-9-9 to Suryakanthamma, only Rs. 300 was paid to her and the balance 
of Rs. 11-g-g was paid to the first defendant’s natural mother who passed a receipt 
for it (Ex. D-18). There is no reason to doubt the genuineness of this item of 
consideration ; but it obviously forms a small and unimportant part of the consi- 
deration for the sale-deed. The fifth item of consideration is a sum of Rs. 345-5-6 
said to have been settled to be paid to the vendor before the Sub-Registrar at 
the time of the registration of the sale deed. ‘This amount is said to be for expenses 
in the High Court. It does not appear whether this amount was actually paid to 
the vendor or not. In any view this item like the previous item forms a minor part 
of the consideration. The property sold under the sale deed is 19 acres of delta 
wet land in the West Godavari District, and even assuming that part of it is liable 
to submersion under the Kollair, there is considerable suspicion whether the amount 
of Rs. 6,000 recited as consideration in the sale deed is not an undervalue. It 
is again not possible to avoid the impression that this is part of an attempt to render 
a large slice of the property unavailable for the satisfaction of the plaintiff’s claim 
for maintenance. ‘That the third defendant was interesting himselfin the affairs of 
the first defendant and his adoptive mother is evident from the fact that he obstructed 
the receiver appointed in O.S. No. 578 of 1931 from taking possession of the estate. 
The receiver who is P.W. 5 deposes to this and we have no hesitation in accepting 
his evidence in preference to the denial of the third defendant. The third defendant 
is also related to Gopalam though the details of the relationship do not appear. 
He is the first defendant’s neighbour and as the first defendant himself deposes, 
the third defendant knew well about the family affairs of the first defendant. We 
do not attach any importance to the deed of ratification executed by the first de- 
fendant concerning the sale having regard to the view that we are inclined to take 
in respect of the latter. 


It is argued for the appellant with some plausibility that the first defendant 
was out of possession of the estate till 1938, that he had to conduct a costly litigation 
for the purpose of establishing his rights between the years 1937 and 1941 and that 
money must therefore have been borrowed for the expenses of litigation, for his 
own maintenance and for paying the kist due to the Government on his lands. 
It must be noticed, however, that his adoptive mother was in possession of a half 
portion of the estate in 1936 and 1937 and that she was, besides, being paid between 
1931 and 1935 by the receiver who was then in possession, certain amounts which 
amounted approximately to a half share in the income of the estate, and that 
the defendant himself obtained possession of the entire estate in November 1938. 
Apart from this, it seems to us that it is idle to speculate as to whether there was 
any borrowing, and if so, from whom, when we are unable for reasons already 
given to accept the case put forward by the third defendant, namely, that consi- 
derable amounts were advanced by D.W. 7 and D.W. 8. 


Reliance has also been placed on behalf of the third defendant on Ex. D. 22 
series and D. 23 series which are leases granted by him for the lands covered by 
the sale deed and on an admission of P.W. 2 that the third defendant “is actually 
in possession of about 20 acres of the plaintiff’s late husband’s lands.” This 
question of possession again seems to us to be immaterial if as we are inclined to 
hold, the sale deed is not binding on the plaintiff and the properties covered by 
it were not therefore immune from the claim of the plaintiff for maintenance. 

Turning to the mortgage deed Ex. D-11, the third defendant’s case stands 
on a different footing. The aggregate amount of Rs. 4000 advanced under the 
mortgage is made up of ten items. The first two represent, together with subse- 
quent interest, the amounts advanced by the third defendant for the discharge 
of two decrees obtained against the first defendant’s father. Items 3 to 7 are the 
amounts borrowed for the purpose of paying the Court-fee due to the Government 
on the plaint in O.S. No. 40 of 1937 which was filed in forma pauperis. Item 8 is 
an amount of Rs. 800 said to have been borrowed in cash on 1st August, 1941 for 
the expenses of the appeal in the High Court against O.S. No. 40 of 1937. That 
was about the time when the appeal was finally disposed of in the High Court. 
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Having regard to the status of the Counsel engaged in the High Court there is 
no reason to doubt this borrowing. ‘The gth item is Rs. 700 which the mortgagee 
is said to have undertaken to pay on behalf of the mortgagor towards the stamp 
duty payable to the Government in O.S. No. 40 of 1937 and the last item is a 
small sum of Rs. 17-9-0 acknowledged to have been paid before the Sub-Registrar 
at the time of the registration. In our opinion the truth of these several items 
is satisfactorily established by documentary evidence which seems to us to þe 
unassailable. The two decree debts against the first defendant’s adoptive father, 
the truth of which is not denied, were discharged by the third defendant as is evi- 
dent from the receipt passed by the creditors, Exs. D-12 and D-2. The latter 
decree was one obtained by the plaintiff’s brother, and the truth of that debt was 
acknowledged by her in the list of debts appended to her plaint in the partition 
suit. ‘Though the decree-holders have not been examined to prove the payments 
evidenced: by the receipts there is no reason to doubt the truth of these payments. 
In regard. to items 3 to 7 and g there is ample documentary evidence consisting 
principally of endorsements made by the Government Pleader on the applications 
filed on behalf of the first defendant from time to time for staying the execution 
which the Government was taking out against him, By these endorsements the 
Government Pleader acknowledged the receipt of amounts in part satisfaction 
of the Government’s claim. As would appear from the execution petition, Ex. D-24, 
the total amount due to the Government from the first defendant by way of stamp 
duty was Rs. 1934-14-0. The payments made towards this amount are acknow- 
ledged in: Ex. D-24 series mostly by the endorsements made by the Government 
pleader as already mentioned and in almost all the cases by the orders of the 
executing Court directing part satisfaction to be entered up for the amounts paid 
from time to time. There are also receipts passed by the first defendant to the 
third defendant every time that the third defendant advanced amounts for the 
pupo of paying the Court-fee due to the Government. We have therefore 
no hesitation in holding that all the amounts recited in items 3 to 7 and g of the 
mortgage deed represent true borrowings of the first defendant from the third de- 
fendant. The gth item of Rs. 700 was not advanced at the date of the mortgage, 
but it was subsequently advanced as is clear from the receipt dated 29th October, 
1941 by the Court Amin to the third defendant in token of having received from 
the latter Rs. 709-11-0 towards the amount due as per E.P. No. 103 of 1940, 
which the Government had filed. 


The mortgage being thus fully supported by consideration, it is argued for 
the appellant that having regard to the purposes for which it was given it is binding 
on the family and will take precedence over the plaintiff’s claim for maintenance, 
which vaala ripen into a charge only when such a charge is declared or created 
by act of parties or by a decree or order of Court. There can be no dispute that 
the discharge of the debts of the 1st defendant’s father and the expenses of the liti- 
gation which the first defendant had to conduct in order to establish his rights as 
the adopted son of Gopalam, principally, it will be recalled, against the plaintiff 
herself who was stoutly denying his status as such adopted son, are purposes which 
would render the mortgage binding on the entire family consisting of the plaintiff, 
her co-widow, the first defendant, his wife and his minor son. 


It seems to be equally beyond dispute that the claim of the widow of a deceased 
<oparcener to be maintained out of the family estate is not charged on such estate 
ill by agreement of parties or decree of Court, a charge is created on a specified 
ortion of such estate, and if before it is so created, any portion of the family estate 
is sold or mortgaged for the discharge of debts which have precedence over the 
widow’s claim for maintenance, she cannot enforce her claim against the properties 
which are sold and can only enforce her claim against the properties which are 
mortgaged subject to such mortgage. ‘The latest pronguncement of the Judicial 
‘Committee of the Privy Council in Mussamat Dan. Kuar v. Mussamat Sarala Devi}, 
makes this position abundantly clear. The principle was stated as early as Lakshman 


I. (1946) 2 M.L.J. 420. 
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Ramchandra Joshi v. Satyabhama Bail, was affirmed in two leading decisions of 
this Court in Ramanadan v. Rangammal*, and Jayanti Subbiah v. Alamslu Mangamma?, 
and so far as we are aware has never been challenged in this Court. On behalf 
of the plaintiff appellant Datatraya v. Tulsabi*, has been quoted as holding that 
in view of the amendment made in section 39 of the Transfer of Property Act by 
Act XX of 1929 a person having a right to receive maintenance from the profits 
of immoveable property must be taken to have a charge over such property. We 
do not read that decision as laying down any such proposition. After setting out 
section 39 as it stood before the amendment, the learned Judges point out that 
it was amended in 1929 so as to eliminate the necessity of proving the intention 
to defeat the right of maintenance and that all that a person having a right to 
receive maintenance has now to prove is that the transferee has notice of such right 
or that the transfer is gratuitous. We do not find in that decision any expression 
of dissent from the view taken in Lakshman Ramchandra Joshi v. Satyabhamabat', 
which has been consistently followed in the later decisions of that Court. The 
amendment to section 39 was not intended to create a charge where none existed 
previously. ‘The rule of Hindu Law that though a Hindu widow has a right to be 
maintained out of the family estate, she has no charge in respect of such right over 
any portion of the estate till one is created by agreement, or by a decree of Court or 
by getting a part of the immoveable property assigned to her for her maintenance, 
is not, in our opinion, intended to be affected by the amendment of section 39, 
so that any alienation made for purposes which would have precedence over the 
widow’s claim for maintenance would, in the absence of any charge created as 
indicated above, bind the widow and her right to have her maintenance charged 
upon an appropriate portion of the family estate can be enforced only subject to 
such alienation. The amendment of section 39 is intended to d only with 
transfers which do not come under the Hindu Law rule, just referred to, in other 
words with transfers which are not for purposes which would take precedence over 
a widow’s claim to maintenance. Such transfers may be either gratuitous or for 
consideration. Under section 39 as it stood before the amendment, a Hindu 
widow having a right to receive maintenance could enforce such right against the 
transferee, if the transfer was made with the intention to defeat her right with the 
added requirement that if the transfer was for consideration, the transferee should 
have had notice of such intention. The only effect of the amendment of section 39 
is to make it unnecessary for the widow to prove that the transfer was made with 
the intention of defeating her right. If the transfer is gratuitous, there is nothing 
for her to prove beyond her right to receive maintenance. If, on the other hand, 
the transfer is for consideration, she has only to prove, besides her right to receive 
maintenance, that the transferee had notice of her right. In this view therefore 
the plaintiff’s claim to maintenance is enforceable subject only to the mortgage 
created by Ex. D-11. It has, however, been contended on behalf of the respondent 
that the property mortgaged being admittedly worth Rs. 15,000 and the mortgage 
being only for Rs. 4,000, the security given is excessive and the mortgage is, by 
reason of that circumstance not entitled to precedence over the plaintifft’s claim 
to maintenance and in any event not entitled to such precedence to the extent of 
the entire mortgage security. No authority has, however, been cited in support 
of this contention. In Nazir Begam v. Rao Raghunath Singh’, it was held that a mortg- 
gage admitted or proved to be for purpose binding on a joint Hindu family 
may, where the interest stipulated is in excess of what is properly chargeable, 
having regard to the circumstances of the case, be unenforceable in regard to such 
excess against the family property. In Benares Bank v. Hari Naratn®, it was similarly 
held that if a mortgage is only partly for a purpose binding on a Hindu joint family 
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it would be enforceable only to the extent of such part. These cases, however, 
are in our opinion, distinguishable because in both of them the burden of the family 
estate is sought to be enlarged either by the inclusion in the mortgage of a debt 
which is not binding on the family or by the stipulation for payment of interest 
at a rate higher than is justified by the exigencies of the borrowing. It seems to 
us that in legal theory the burden of the debt is in no way rendered heavier by 
a mortgage being given over a larger extent of property than need be so given. 
We recognise that it is possible that by the creation of a mortgage over an un- 
necessarily large extent of family property it may be rendered more difficult for a 
Hindu widow to enforce her right to maintenance. There is no doubt some suspicion 
in this case that a considerably larger extent of the property than need have been 
included in the mortgage might have been so included in order to defeat the plaintiff’s 
right to enforce her maintenance. We cannot however so find as there was no 
point clearly raised in the lower Court that the amount could have been raised 
by mortgaging a lesser extent of property, and there was therefore no enquiry 
as to the circumstances, if any, which necessitated the creation of a mortgage over 
so large an extent. We are further not prepared to hold that where a mortgage 
is proved to be for the purpose which would have precedence over the widow’s 
claim for maintenance it is unenforceable against her by reason of the inclusion 
in the mortgage of an unnecessarily large extent of family property and the practical 
difficulty thereby created in enforcing her right to maintenance, nor do we think 
there is any justification in such a case for a Court to split the mortgage and hold 
that it is enforceable only against a portion of the hypotheca and unavailable against 
the rest as between the mortgagee on the one hand and the claimant for maintenance 
on the other. In this view it must be declared that the mortgage in favour of the 
third defendant is binding on the plaintiff and that the plaintiff can enforce her 
right to maintenance against the mortgaged properties only subject to the mortgage. 


It has next been argued for the appellant that the maintenance awarded is 
excessive and that the arrears of maintenance should not have been awarded for 
the entire period for which they have been. The lower Court assessed the net 
income of the family at 400 bags of paddy per year after making proper allowances 
for taxes and expenses of cultivation. On this basis it decreed maintenance to the 
plaintiff at 50 bags of paddy and Rs. 300 per year and also arrears at the same 
rate from 1932 to 1935 and 1938 to 1943. It is true that during the period of the 
management of the receiver between 1931 and 1936, the income was rather low, 
but this was mostly due to inefficient management and there is no reason to doubt 
the substantial accuracy of the estimate of the net income made by the Subordinate 
Judge. It is not easy to assess the exact income from the estate from the m 
materials that are available but from Ex. P-2 (b) which is a memorandum filed, 
by the Receiver on 16th January, 1932, it would appear that 477 bags of paddy 
were realised in that year. ‘This may be adopted as a safe criterion making proper 
deductions for taxes and expenses of cultivation out of it. The net income may’ 
thus be assessed at approximately the figure adopted by the learned Subordinate 
Judge. 

As regards the arrears it is pointed out on behalf of the appellant and on behalf 
of defendants 1, 2 and 4 who are the appellants in the connected appeal A. S. No. 2 
of 1945 that the first defendant was out of possession of the estate till November, 1938, 
that in the years 1932 to 1935 the Receiver was in possession and that whatever 
was realised by him must have been distributed between the plaintiff and her 
co-widow and that the first defendant cannot consequently be held liable for the 
maintenance of the plaintiff during the time he was not in possession of the estate. 
The plaintiff admits in her plaint that she received Rs. 1,000 from the receiver in 
ins ents of Rs. 100 . What further amounts she received is not clear, nor is it 
established as well as it could be that what was paid to the plaintiff and her co- 
widow represented the entire income of the estate during those years. We, however, 
consider that it is highly probable that the plaintiff received half of the net receipts 
of the estates during this period, as we find the Receiver reporting to the Court 
in 1934 that there was no money in the estate for the payment of kist due to Govern- 
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ment and also because when the Receiver’s accounts were presumably settled and 
he was discharged, whatever was left in the estate must have been paid over to the 

laintiff and her co-widow who were the sole parties to the partition suit of 1931. 

n this view we do not see any justification whatever for the decree passed in favour 
of the plaintiff for the years 1932 to 1935. As regards the years 1936 and 1937 
the plaintiff was admittedly in possession of a half share of the estate, and the lower 
Court therefore refused to grant her a decree for maintenance for those years. 
It is suggested for the defendants that she must be accountable for what she received 
during those years and the maintenance awardable to her should be set off against 
such receipts and the balance carried forward against her claim for subsequent 
years. In the absence of any definite materials placed before the Court below, 
we do not think we should make any such direction. The directions in regard 
to the payment of Rs. 200 for vrathams and Rs. 300 for expenses of pilgrimages and 
the plaintiff’s residence are not challenged in the appeal. 


The result is that the appeal is allowed to the extent of disallowing the plaintiff’s 
claim for maintenance for the years 1932 to 1935 and there will also be a declaration 
that the plaintiff can proceed for the recovery of her maintenance past and future 
against the properties covered by Ex. D-11 subject only to the mortgage. In 
other respects the decree of the lower Court is confirmed. 


As the appeal has partly failed and partly succeeded there will be no costs 
in the appeal. The decree of the lower Court as to the costs in that Court will 
stand. 


Judgment in Appeal No. 2 of 1945.—For the reasons given in our judgment in 
A. S. No. 578 of 1944, this appeal will be allowed to the extent of disallowing the 
plaintiff’s claim for arrears of maintenance for the years 1932 to 1935. Otherwise 
the appeal is dismissed. The memorandum of cross-objection is also dismissed. 
There will be no costs either in the appeal or in the memorandum of cross-objections, 


K.S. Appeals allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTIGE YAHYA ALI. 
Nookala Appayyamma .. Petitioner* 


v 


Nookala Subba Rao .. Respondent. 
Criminal Procedure Code (V of 1898), section 488 armed or maintenance—Subsequent cancellation on 
application by husband expressing willingness to take wife back—Wiefe refusing to live with husband—Cancellation 
if and when can be questioned. 
The petitioner was awarded separate maintenance in 1924. Subsequently, that order was 
cancelled in 1945 on the application of the husband, that he was willing to take her back ; but the 
petitioner refused to live with him. In revision, 


Held, that all that happened before 1924 could not be pleaded as a valid defence in 1945. So 
long as the husband and wife agreed to live separately, it was a different matter. It is always open 
to Ee husband to demand the wife’s company and to insist that she should come and live with him. 

The only plea upon which she can resist the demand is by showing that the husband was subjecting 
her to a course of cruelty. In the absence of any such plea, the cancellation was justified. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
Additional First Class Magistrate of Cocanada dated 1gth February, 1946, and 
made in M. A. No. 1 of 1946. 


K. Satyanarayana for Petitioner, 


K. Venkataratnam for Respondent. A 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
* Cri. R. C. No. 887 of 1946. 11th April, 1947. 


(Crl. R. P. No. 85g of 1946). 
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The Court made the following 


Orprr.—The petitioner was awarded separate maintenance in 1924. Subse- 
uently that order was cancelled on the application of her husband, the respondent, 
t he was willing to take her back ; but the petitioner refused to live with him 
and consequently the Additional First Class Magistrate, Cocanada, has cancelled 
the order granting maintenance. The first objection taken is that the original 
order having been passed by the Sub-Divisional Magistrate, Cocanada, the Addi- 
tional First Class Magistrate who cancelled it in 1945 could not do so as there was 
a Magistrate bearing the designation ‘ Sub-Divisional Magistrate, Cocanada.’ It is 
contended: that the Additional First Class Magistrate was not the successor of the 
Sub-Divisional Magistrate, but it would appear that the Additional First Class 
Magistrate has been invested with powers to entertain applications under section 488, 
Criminal Procedure Code, and that the Sub-Divisional Magistrate, Cocanada, 
has no jurisdiction to try maintenance cases. It would also appear that the appli- 
cation for ‘cancellation of the order granting maintenance was presented to the 
Sub-Divisional Magistrate and that as he had no jurisdiction to entertain it, he 
forwarded it to the Court having jurisdiction, viz., the Court of the Additional First 
Class Magistrate, Cocanada. The objection is overruled. 


On the merits there can be no doubt that all that happened before 1924 could 
not be pleaded as a valid defence in 1945. So long as the husband and wife agreed 
to live separately it was a different matter. It is always open to the husband to 
demand the wife’s company and to insist that she should come and live with him. 
The only plea upon which she can resist the demand is by showing that the husband 
was subjecting fe to a course of cruelty. There is no such plea put forward 
except that had transpired prior to 1924. I agree with the Additional First Class 
Magistrate that the petitioner has no right to separate maintenance in these 
circumstances, 

The petition is dismissed. 

V.S. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Srr ALFRED Henry LIONEL Leac, Chief Justice AND MR. JUSTICE 
LAKSHMANA Rao. | 


Molugu Lakshminarasimhacharyulu .. Appellant*® 
U. 
Marisetti Ratnam and others .. Respondents. 
Madras Estates Land Act (I of 1908 as amended in 1945), section 3 (2) (d), Explanation (1)—Amending 
Act of 1945 — iffect—Grant o village “ exclusive of poramboke’’—Nature of grant—Applicability of 
amending Act—Second Appeal—Finding that grant was nota grant of a whole village—Not one of fact— 


Inference draun from entries in registers is a question of law. 

By reason of the amendment made in 1945 which added an explanation to sub-section (d) of 
clause (2) of section 3 of the Act and numbered as Explanation (1) it is now the law that a grant 
constitutes an ‘estate’ if it is ressed to be of a named village, irrespective of whether some of 
the lands in the village are dasah held under inam or service grants or whether there has been a 
reservation of part of the village for communal purposes. The test is whether the grant 
pao to be of a particular village. Where the grant is of a named village the mere fact that 

e words “ exclusive of poramboke ” are used in the grant will not take it out of the category of 
“ estate’ within the meaning of the Madras Estates Land Act. 


A finding that the grant was not a grant of a whole village is not binding on a second appellate 
Court because it is not a finding of fact. It is a finding based on interpretation of certain documents 
namely, entries in the inam registers and the grant ; and as an inference drawn from such documents 
is a question of law, the second apocllate Court has the right to form its own opinion as to the efféct 
of those entries and to construe the grant. 


Appeals under clause 15 of the Letters Patent against the judgment and 
decree of the Hon’ble Mr. Justice Somayya, dated 5th March, 1946, and passed in 
Second Appeals Nos. 2 to 6 of 1945, respectively preferred against the decrees of 





| 
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the Court of the Subordinate Judge of Narsapur in A. S. Nos. 286, 287, 293, 297 
of 1943 and 12 of 1944, respectively (O. S. Nos. 426 of 1941, 241 of 1939, 252 of 
1939, 243 of 1939 and 337 of 1940, respectively, District Munsiff’s Court, 
Bhimavaram). 


K. Mangachari for Appellant. 
P. Satyanarayana Rao and P. Satyanarayana Raju for Respondents. 
The Judgment of the Court was delivered by 


The Chief Fusttce—Until 1936 a grant by a Jandholder of land constituted 
an estate within the meaning of the Madras Estates Land Act, 1908, only if it was 
a grant of the melwaram and in favour of a person who was not the owner of the 
kudiwaram. The Madras Estates Land (Third Amendment) Act, 1936, made 
an important alteration in the law. It provided that if the grant was of a whole 
village, the land comprised in it would constitute an estate. It did not matter 
whether it was a grant of both the warams or of only one waram, nor did it matter 
who was the owner of the kudiwaram. In Ademma v. Satyadhyana Thirtha Swamivarut 
a Division Bench, of which one of us was a member, held that a grant could not 
be regarded as a grant of the whole village when there were already minor inams 
and a portion of the village had been reserved by the landlord. The decision was 
followed in other cases. This resulted in the Legislature ‘amending the Act further. 
By the Madras Estates Land (Amendment) Act, 1945, an explanation was added 
to sub-section (d) of clause (2) of section 3 of the Act and numbered Explanation (1). 
It reads as follows : 


“ Where a grant as an inam is expressed to be of a named village the area which forms the subject- 
matter of PEEN shall be deemed to be an estate notwithstanding that it did not include certain 
lands in the village of that name which have already been granted on service or other tenure or been 
reserved for communal purposes.” 

It was provided that the amendment should be deemed to have had effect from the 
31st October, 1936, the date on which the Madras Estates Land (Third Amendment) 
Act, 1936, came into force. 


By reason of the amendment made in 1945, it is now the law that a grant 
constitutes an estate if it is expressed to be of a named village, irrespective of whether 
some of the lands in the village are already held under inam or service grants or 
whether there has been a reservation of part of the village for communal purposes, 
The test is whether the grant purports to be of a particular village. 


We will now proceed to state the nature of the five appeals before us. They 
arise out of suits filed by the Adieu in the Court of the District Munsiff of Bhima- 
varam for the ejectment of the respondents from lands which they had occupied 
as his tenants. The respondents pleaded that the Civil Court had no jurisdiction 
because the lands formed part of an estate within the meaning of the Madras 
Estates Land Act. ‘The suits were instituted before the amendment of the Act 
in 1945 and the plaintiff averred that the grant under which he held the lands 
was not a grant of a whole village. The District Munsiff found for the plaintiff 
on the ground that parts of the village were held under earlier grants and that the 
poramboke was reserved to the grantor. He relied on the decision in Ademma v. 
Satyadhyana Thirtha Swamivarut. ‘The decrees for ejectment passed by the District 
Munsiff were confirmed by the Subordinate Judge of Narsapur on appeal. The 
defendants then appealed to this Court. Their appeals were heard by Somayya, J., 
after the passing of the Madras Estates Land (Amendment) Act, 1945. The learned 
Judge carefully considered all the relevant documents and found that the grant 
was of a named village and therefore the defendants were entitled to rights of 
permanent occupancy. The learned Judge also held that the grant covered the 

ramboke. The landholders have now appealed under clause 15 of the Letters 
Patent, leave having been granted. 





I. (1943) 2 M.L.J. 289. 
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The finding of the Subordinate Judge that the grant was not a grant of a whole 
village is not binding on this Court, because it is not a finding of fact It is a finding 
based on the Subordinate Judge’s interpretation of certain documents. In Sherfuddin 
v. Kairoon Bil this Court held that an inference to be drawn from entries in registers 
was a question of law. Somayya, J., had the right to form his own opinion as to 
the effect of the entries in the inam registers and to construe the grant. We are 
in the same position and we agree with the judgment under appeal. 


The lands in suit are within the village of Muggala in the West Godavari 
District. The inam register of 1859 refers to the village as the village of “ Muggala 
aram.” It mentions that the grant was made in fasli 1155 (1745-46) and 
that the name of the grantee could not be read because part of the document had 
been destroyed. The Inam Commission found that the grant included the poram- 
boke and that after the grant had been made there had been alienations of small 
portions of the land. ‘This involved the issue of four pattas, one to the grantee 
and three to alienees in respect of the portions held by them. 


In earlier registers the village had been referred to as “ Muggala Agraharam ”. 
In the register kept by the Collector for the year 1851 three comparatively small 
plots of land were treated as minor inams, but obviously this was a mistake. The 
entries in the inam register compiled by the Inam Commission in 1859 make it 
quite clear that no minor inams had been granted, but there had been alienations 
of small portions of the land originally granted. In the register for 1851 relating 
to fees paid to village officers, the village is described as “an Agraharam village 
in a lump sum”. Extracts from the inam register for 1853 have also been put in 
in evidence and the village is there referred to as “ Muggala Agraharam ”. 
The annual settlement account for the year 1855-56 also indicatés that the grant 
was of the village of Muggala and included the poramboke. Certain forms were 
not filled up because it was not necessary to do so, the village being a “ Bilmuktha 


Agraharam.” 


While recognizing that the entries in these registers and accounts are against 
the appellants, Mr. Somasundaram, who has appeared on their behalf, says that 
they should be disregarded and attention paid only to the terms of the grant issued 
on the 29th November, 1859, as the t of Inam Commission’s inquiry. Clause 
I of the deed reads as follows: 


“ On behalf of the Governor-in-Council of Madras, 1 acknowledge your title to Agraharam in the 
village of Muggala, taluk of Kaikaloor district of Masulipatam, claimed to be of acres three hundred 
and sixty-two (362.73) of dry land and four acres (4.67) of wet land exclusive of poramboke.” 


In the first place, stress is laid on the word “in”. It is said that if the Agraharam 
is in the village it cannot comprise the whole of it. In the second place it is said 
that the words “ exclusive of poramboke ” mean that the poramboke was reserved 
by the grantor. The grant must be read in conjunction with the findings of the 
Inam Commission embodied in the inam register of 1859. When that is done, 
we have no doubt that the grant was intended to cover the whole of the village. 
It would certainly be going very far to hold that the word “in” in itself implies 
the grant of a part cue of the village. Somayya, J., considered that the words 
‘exclusive of poramboke” had the same meaning as “besides poramboke”’. 
In The Secretary of State v. Krishna Rao*, the Privy Council agreeing with this Court 
held that the words “ besides poramboke ” indicated not merely the lands which 
were cultivated at the time when the grant was made but also all other rights which 
the grantor had. 

The use of the word “ exclusive ” in the document under discussion may be 
inapt ; but bearing in mind that the Inam Commission confirmed the inclusion 
of the poramboke in the grant, the words “ exclusive of poramboke ” should not, 
in our opinion, be read as reserving the poramboke. Even if they could be so 
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read, the position would still be the same because the grant was of a “ named 
village.” ing a grant of a named village, the lands covered by it constitute 
an estate within the meaning of the Madras Estates Land Act. 


The appeals are dismissed with costs. 
B.V.V. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Yanya ALI. 
N. Rangappa a 


v 


Ranga Gowd and others .. Respondents. 


Easements Act (V of 1882), section 15—Scope— Twenty years requisite for acquisition of prescriptive right 
of easement—Computation. 

Where obstruction had been made before suit and had not been submitted to or acquiesced in 
for one year before the suit was instituted and if the total period till the institution of the suit including 
the period of interruption which was not submitted to or acquiesced in is 20 years, that would be 
sufficient as the 20 years needed for acquiring a prescriptive right of casement. 

Appeal against the decree of the District Court of Anantapur in A.S. No. 22 
of 1945, preferred against the decree of the Court of the District Munsiff of Penu- 
konda in O.S. No. 315 of 1943. 


V. S. Narasimhachar for Appellant. 
A. Bhujanga Rao and D. R. Krishna Rao for Respondents. 
The Court delivered the following 


Jupoment.—The first defendant is the appellant. The plaintiff’s suit related 
to the easementary right that they claimed to take water to their Survey No. 209/3 
through the channel P, P-1, A, B, G, D, E, F, shown in the plaint plan across 
S. No. 207/1 belonging to the appellant. They also wanted a permanent 
injunction restraining the defendants from causing any obstruction to the enjoy- 
ment of that easementary right ; they further prayed for a decJaration in regard 
to the right to use the pathway marked M, M-1, G, We, M-4 and the branch 
pathway marked as M, M-1, G, W-1; W-3 in order to reach their S. No. 209/3 
and 181/1 and 181/2. They further prayed for certain other ancillary reliefs. 
The plaintiffs’ case was that they hail been enjoying these rights of easement to 
take water over S. No. 207/1 and walking along these pathways for over the statu- 
tory period and had acquired easementary rights in respect othereof. The appel- 
lant purchased S. No. 207/1 under Ex. D-2, dated 24th May, 1923. At that 
time the course of the channel was slightly different. It ran diagonally across 
that field through the cousre P, P-1, G, D, E, F. After the purchase the appellant 
obstructed the passing of the water along the channel with the result that in order 
to minimise the inconvenience caused to the new owner the water course was 
changed from the original direction to the present one namely along P, P-1, A, 
B, C, D, E, F. As the plan indicates this alteration, without in any manner inter- 
fering with the purpose for which the channel existed, namely to take water from 
the original source to the plaintiffs’ field S. No. 209/3 and, undoubtedly 
reduced to a substantial extent the inconvenience or burden of the easement upon 
the servient tenement. It is not necessary to deal separately with the case of the 
pathway because it is similar to the case relating to the channel and the evidence, 
oral and documentary, on both matters is common. I shall, therefore, mainly 
deal with the question of the channel. 


What happened after the purchase under Ex. D-2 was that the appellant 
closed up the old channel P, P-1, D, E, and F thereby virtually preventing the 
C—O 


Appellant* 


* 5S, A. No. 193470f 1945. 8th July,%1947. 
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flow of water to the plaintiffs’ land. The plaintiffs complained to the revenue 
authorities and under Ex. D-3 the Tahsildar issued a ‘B’ Memorandum, dated 
roth December, 1925, levying a penalty on the appellant for removing the channel. 
The appellant appealed to the Sub-Collector who passed an order Ex. D-4, dated 
26th April, 1926, reversing the Tahsildar’s order and holding that the first defend- 

ant was entitled to remove the channel and directed the refund of the penalty. 
It is not quite clear from the judgment of either courts from what date water began 
to flow along the new channel but it has been assumed that water began to flow 
in the altered way immediately after the obstruction in 1923. The enjoyment 
continued uninterrupted from that date until the goth of January, 1943, when 
for the second time the appellant again removed the new channel ; and the pre- 
sent suit was filed by the plaintiff on the 4th November, 1943, to get the obstruction 
removed.; Both the Courts below found that the plaintiffs have established their 
easementary rights in respect both of the channel and the pathway. The main 
objection as far as it appears from the written statement that the appellant raised 
to the suit was that there was no channel in existence at all. No further pleas 
were raised to show that the enjoyment was for less than the statutory period or 
that the interruption that took place in 1923 had the effect of a continued enjoyment 
of these easementary rights. ‘The trial Court framed an issue with regard to the 
question of the existence of the channel and the second and third issues were to 


the following effect : 
(2) Whether the easementary rights claimed by the plaintiffs are true? 


(3): Whether the suit is not in time? 

After ‘discussing all the evidence the learned District Munsiff found that the 
channel was in existence from the time the first defendant purchased S. No. 207/1 
up to the date of its interference in January, 1923. With r to the 
pathway also he came to the same conclusion. In the result he held that the ease- 
mentary rights claimed by the plaintiffs had been established and that these rights 
had been infringed by the defendants. In that view he granted the respective 
injunctions that were asked for. On appeal the District Judge of Anantapur con- 
firmed the decree agreeing with the trial Court that the plaintiffs had established 
the right of easement in respect of the channel and also in respect of the pathways. 
It appears from the judgment that the only point that was argued before the appel- 
late Judge was whether the plaintiffs had established the easementary rights claimed 
by them ; and after discussing that question the appellate Judge mentioned in para- 
graph 13 that no other points were urged at the hearing of the appeal. 

Before me Mr. V. S. Narasimhachari has raised several contentions most of 
which have been raised for the first time. He argues that there was no finding that 
the enjoyment of the respective easementary rights by the plaintiffs was, as required 
by section 15 of the Easements Act, for the statutory period without interruption 
and as of right. He rightly contends relying upon a decision in Shaikh Khoda 
Buksh v. Shaikh Tajuddin! that even where he had contented himself with merely 
denying the existence of the channel it was for the Court to see whether the plaintiffs 
had tively proved that the right had been enjoyed for over the prescribed 
period as of right. It has to be pointed out, however, that even though there were 
specific findings of the first Court, this objection was not raised before the appellate 
Judge and the only point argued was what I have already indicated. Even on 
going into this objection on the merits I do not find much substance init. The 
evidence on this question as far as it is on record is all in the plaintiffs’ favour. The 
first plaintiff who was examined as P.W.1 and who is said to be 80 years old 
deposed that the old channel was in existence since the time of his 
great-grandfather. Curiously enough, after this emphatic statement I find no 
cross-examination whatever on this point. The first defendant who examined 
himself as D.W. 1 stated that P.W. 1 was cultivating the land at the time he pur- 
chased it and upon the strength of this statement the argument is advanced based 
upon sections 11 and 12 of the Easements Act that a tenant can acquire no case- 


I. (1903) 8 C.W.N. 359. 
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mentary rights on behalf of his landlord. ‘This argument overlooks another piece 
of evidence namely of D.W. 2 who was the prior owner of the land and who 
stated in cross-examination that P.W. 1 cultivated the land only for two or three 
years. In fact, there is a vague statement in alec eh 7 of the written statement 
to the effect that years ago the first plaintiff happened to be the cultivator of the 
lands, now bearing S. Nos. 207 and 209 when they were owned by a common 
owner, and then the plaintiff used to allow the flow of water in any place he liked. 
No particulars were given as to when the alleged tenancy started and whether 
the enjoyment of the right to take water across that field came into existence during 
the tenancy or it was a case of continuing to enjoy a pre-existing easementary right. 
In view of the categorical statement oF PW. 1 that the channel was in existence 
from the time of his great-grandfather and the further statement of D.W. 2 that 
tenancy was only for a short period it is difficult to hold that the right in question 
began to be enjoyed only during that short period of the plaintiffs’ tenancy. No 
doubt the lower Courts have not gone into this aspect of the matter but that was 

robably because the matter was not put in that form or shape in any of these Courts. 
it is further argued by Mr. Narasimhachari that it is very material to have a 
specific finding based upon evidence on the question as to when the easementary 
rights began to be enjoyed. He points out that if it was on or before 24th May, 
1923, the date of the first defendant’s purchase, it would be clearly more than 
20 years before the suit and the appellant would be out of Court. If, on the other 
hand, the right came into existence from the roth of December, 1925, when the 
Tahsildar issued the ‘B’ Memorandum or on 26th April, 1926, when the Sub- 
Collector passed his order then the respondents would be out of Court as the period 
would be altogether less than 20 years. Since there is no specific finding on this 
question the learned advocate has put in a strong plea that the case should be sent 
back for a finding. In view that I have taken namely that quite obviously the 
enjoyment was for a period much longer than the period of 20 years mentioned 
in section 15 of the Easements Act this question loses much of its importance. But 
even within the limited scope I have no doubt that the view taken by the Courts 
below with regard to this matter is correct. Both the Courts relied upon the deci- 
sion of Shadi Lal, J., in Swan Singh v. Chattar Singh1. That was a decision given 
under section 26 of the Limitation Act but that provision is admitted on both 
sides in all material respects to be identical with section 15 of the Easements 
Act. There, as here, the plaintiff asked for an injunction restraining the defendant 
from interfering with his right to enjoy the use of a water-course. It was found 
that the suit was brought after the expiration of 20 years from the date of the com- 
mencement of the enjoyment of the right and within one year from the date of 
the obstruction by the defendant and that the period of 20 years ended within two 
years next before the institution of the suit. The enjoyment of the right by the 
plaintiff was thus for 19 years 6 months and 1g days at the time of the obstruction. 
The learned Judge held that though the enjoyment was only for a period shorter 
than 20 years the obstruction ie hata in for less than one year must for the, 
purposes of calculating the period of 20 years be ignored, but the plaintiff must be 
taken to have established his right of easement. The learned Judge also held that 
an easement can be acquired after an enjoyment of 19 years and a fraction and 
the period of 20 years prescribed by section 26 is accordingly curtailed by the 
explanation. It would be profitable to advert to the discussion on this point 
in an ancient English case decided in 1840 by Tindal, C.J., in Flight v. Thomas?, 
under the corresponding English Statute. After discussing the language of that 
section the learned Chief Justice has very tersely put the position in the following 
words : 


“ It must undoubtedly be admitted that there are difficulties attending the Act whichever way 

jtbe construed. If construed in favour of the plaintiff below, it follows t an enjoyment for 19 

and a fraction will establish the right, provided the action be brought before the interruption 

as continued for the full Vai of a year. If decided in favour of the defendants below, then we 
must hold an obstruction for leas than a year to be an interruption.” 





1. AIR. 1918 Lah. 28. 2. (1840) 52 R.R. 468. 
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Taking this aspect of the matter into consideration it was held that the particular 
expression employed in the English Act denoted that the interruption is an 
obstruction to the exercise of the right and not necessarily an interruption of the 
period. Shadi Lal, J., after citing this passage observed thus : 

“ It is however necessary that not only should the action be brought before the expiration of one 

ear after the notice of obstruction but that it should not be commenced before the expiration of the 

20 years. In other words, inchoate rights will not be protected before the expiration of the full 
20 years, and it is not permissible to the claimant to say that 1 g years and a fraction may be before 
the action, the rest of the 20 years being made up during the continuance of the action. Such a 
contention would be contrary to the plain words of sub-section (1) of section 26, Limitation Act.” 
I may state that the same observations would apply with equal force to section 15 
of the Easements Act. The learned District Munsiff used this decision to hold 
that even if the easementary right is commenced from the date on which the channel 
was taken along the new route the easementary rights of the plaintiffs have to be 
recognised. The learned District Judge acted upon another aspect of this decision. 
He rightly pointed out that when the obstruction had been made before suit and 
had not been submitted to or acquiesced in for one year before the suit was insti- 
tuted and if the total period till the institution of the suit including the period of 
interruption which was not submitted to or acquiesced in is 20 years, that would 
be sufficient as the 20 years needed for acquiring a prescriptive right of easement. 
As stated above, I am in agreement with this view of the lower Courts. In view 
of these findings I do not consider that it would serve any profitable purpose to 
send the case back for findings, having the effect virtually of re-writing the 
pleadings and having a fresh trial. 


The appeal is dismissed with costs_of respondents 1 to 3. 
Leave is refused. 
| 
K.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice YAHYA ALI. 
Vodde Nagappa and others .. Appellants.* 
Evidence Act (I of 1872), sechon 27—Nature of information relating to the “ fact discovered” that is admissible. 


Where one of the accused in his confessional statement implicated himself as the person who 
decoyed the déceased to the rickyard and assisted in his murder by holding the legs and that after the 
de he and others carried the dead body and buried it in the burial ground, practically the entire 
statement will have to bè excluded from the evidence except the portion in which it _ was stated 
that the body!was buried at a particular place, which by itself will not in any manner incriminate 
any of the accused. 

Pulukuri Kottayya v. King-Emperor, (1947) 1 M.L.J. 219 : L.R. 74 LA. 65 (P.C.), followed. 


Such confessional statement will not be sufficient to sustain a conviction of any of the accused 
for offences either under section 201 or section 364 of the Indian Penal Code. 

Appeal against the order of the Court of Session of the Kurnool division in 
C.C. No. 24 of 1946 on grst October, 1946. 


Accused not represented. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court made the following 


OrpvEer.—The Sessions Judge of Kurnool has convicted accused I, 2 and 3 
before him acquitting the remaining four accused who were tried for various offences. 
The first accused-appellant was convicted under section 364 of the Indian Penal 
Code, and sentenced to five years’ rigorous imprisonment and under section 201 
of the Indian Penal Code he was further convicted and sentenced to a concurrent 
eee 

*Crl. App.,No. 784 of 1946 and Crl.R.C. No. 624 of 1947. 8th July, 1947. 

(Taken up No. 4 of 1947.) - 
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period of five years’ rigorous imprisonment. The second and third accused were 
convicted under section 201 of the Indian Penal Code and sentenced to two years’ 
rigorous imprisonment each. In the view I have taken of the case, I have taken 
up the case so far as the second and third accused also are concerned though they 
have not preferred any appeal against their convictions and sentences and I do 
not consider it necessary to direct notice in view of the order I propose to make. 

It is not necessary to set out the facts of the case and the evidence. It appears 
from the judgment that the conviction of the appellant was based exclusively upon 
his confessional statement, Ex. P-5. In that statement he is said to have implicated 
himself as the person who decoyed Nagi Reddi (the deceased) to the rickyard and 
assisted in the murder of Nagi Reddi by holding the legs and that after the murder 
he and others carried the dead body and buried it in the burial ground. The 
learned Judge points out in paragraph 18 of the judgment that the conviction of 
this appellant is based in respect of practically all the charges on this confessional 
statement. I have seen the confessional statement and having regard to the recent 
Privy Council decision in Pulukuri Kottayya v. The King-Emperor?, practically the 
entire confessional statement will have to be excluded from the evidence except 
that portion in which it is stated that the body was buried at a particular place 
and that by itself does not in any manner incriminate either the appellant or the 
accused 2 and 3. In addition to that, there are some circumstances mentioned 
by the learned Judge but none of them establishes any connection between the 
appellant and the occurrence. 


With regard to accused 2 and 3, the convictions of both of them are based 
exclusively on the confession of the first appellant as a co-accused. When the 
confession of the original confessor goes out, there is no legal basis whatever to 
sustain the conviction of the other two accused. 


The appeal is allowed and the conviction and sentence of the appellant are 
set aside. The conviction and sentence of accused 2 and 3 Boya Sankanna alias 
Erranna and Madiga Mookanna alias Chinna Hamumanna are also set aside and 
they are acquitted and directed to be set at liberty forthwith. 


K.S. Appeal allowed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR. JusTIcE BELL. 


Kumara Sri Ramulu Pantulu .. Appellani* 


D 


The Province of Madras represented by the District 
Collector of Chittoor .. Respondent. 


Madras Local Boards Act (XIV of 1920), sections 78 and ng— Land cess—Computation—Propyietor granti 
right to cut and carry timber in forest lands—Amounts received for—Is ““ rent ” for ae ia. the 
land for the purpose af eine “CESS. 

The word “rent” is a very wide term not merely relating to payments made by at t 
landlord in the ordinary sense. Where the proprietor of forest lands grants to third eee ete 
to cut and carry away the timber from the forest, the amounts paid to him by the third parties is 
equivalent to the annual rent value within the meaning of sections 78 and 79 of the Madras Local 
Boards Act and land-cess is payable by him. 

Sri Raja Venkata a Appa Rao v. The Secretary of Stats for India in Council represented by the Collector 

à km kas 1 M.L.J. 479 : I.L.R. (1941) Mad. 747 and decision of Kuppuswami 

ef S.A. No. 342 of 1941, welled on. = Ayyar, J., 
Appeal against the decree of the District Court of Chittoor in A.S. No. 286 

of 1944, preferred against the decree of the Court of the Subordinate Judge of 


Chittoor in O.S. No. 59 of 1943. 








1. (1947) 1 MLJ. 219: L.R. 74 LA. 65 (P.C.), 
* S.A. No. 1694 of 1945. 5th March, 1947. 
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P. Satyanarayana Rao and E. Subramanyam for Appellant. 
The Government Pleader (K. Kuttikrishna Menon) for Respondent. 


The Court delivered the following 

Jupcment.—The appeal arises out of a suit against the Government for the 
recovery of land-cess said to have been over-collected from the plaintiff during 
the years 1940 to 1943. 

The plaintiff originally agreed to buy some forest lands at Karakambadi 
village for a sum of Rs. 91,000, Rs. 20,000 thereof to be paid in advance (Exhibit 
P-4 dated 26th June, 1938). On thé same day was executed a lease, Exhibit P-5, 
whereby the plaintiff took the forest lands with the right to cut timber pending 
payment of the balance of the purchase price under Exhibit P-4. By Ist November, 
1940, he had paid the balance and he obtained a sale deed executed in his favour 
becoming thereby the proprietor of the lands in question in every sense of the word. 
His name was not, however, registered in the Government accounts until 25th 
February, 1942 and by that time he had granted to third parties rights to cut and 
carry away the timber from the forest, covered by Exhibit P-3, dated 2nd March, 
1942. 

The Government claimed that land-cess was payable by him as the occupier 
of the lands and that the amount which the third parties paid to him was equivalent 
to the annual rent value within the meaning of sections 78 and 79 of the Madras 
Local Boards Act XIV of 1920. 


Mr. Satyanarayan who appears for the fy de contends that these sections 
do not apply in the particular circumstances of the case. He says that Exhibit P-g 
is not a lease but a licence to cut timber and sell as firewood and that the amount 
paid by the persons entitled to cut firewood is not rent within the meaning of the 
Act. 

In my opinion the matter is concluded by the decision in Sri Rajah Venkata 
Ramayya Appa Rao v. The Secretary of State for India in Council represented by the Collector 
of Kistna1. This was an appeal under clause 15 of the Letters Patent against a 
judgment of Wadsworth, J. In that case the owner of a tank let the right to catch 
the fish therein and he was held to be liable to land-cess under the Madras Local 
Boards Act, since the beneficial occupation of the land forming the bed of the tank 
was in him, and the land-cess is to be based on the value of the land which is to 
be gauged by the value of the right to fish in the water lying above the land. Whether 
land used for quarrying or for grazing or for cutting s is occupied 
by tenants or not, the rental value of such land is liable to be taxed under sections 78 
and 79 of the Act if it is considered as being in the occupation of the person who 
takes a lease with grazing or grass-cutting rights or pays royalty for quarrying, 
as all these payments clearly come within the meaning of the term “ rent” and 
the land-cess would be payable under the first part of clause 3 of section 79. 


Kuppuswami Ayyar, J., in an unreported case (S.A. No. 342 of 1941) analyses 
carefully the various rights which are common in South India such as enjoying 
a casuarina tope by cutting trees, quarrying land, removing earth from tank beds 
and so on, and points out that the royalty or seigniorage collected is equivalent 
to rent. There is ample authority to show that the word “rent” is a very wide 
term not merely relating to payments made by a tenant to a landlord in the ordinary 
sense. The learned District Judge has referred to these authorities and he was 
bound by them. The appellant retained the land and got benefit from it and, 
therefore, he is liable to pay tax. 


The second appeal is dismissed with costs. 


Leave refused. 
K.S. Appeal dismissed. 





1. (1941) 1 M.L.J. 479: I.L.R. (1941) Mad. 747. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice HORWILL AND MR. Justice BELL. 
Adivi Bapiraju .. Appellant* 
U. 
Janupamula Vallayya .. Respondent. 
Madras Estates Land Act (I of 1908), section 3 (2) (¢)—Mokhasa village in a zamindari—If part of 
““ estate ’—Suit for arrears of rent and enrciion—Should be filed in Revenue not Civil Courts. 
The village of Vakapalli is one of the mokhasas of the Nuzvid zamindari and an estate within 


the meaning of section 3 (2) of the Madras Estates Land Act. It cannot be said that merely because 
a grant did not include minor inams it could not have been of the whole village. Such grant can be 


646 


an “ estate”, 


A mokhasa may be either a service grant or a personal grant. Mokhasas can be part of a zamindari 
and therefore part of an “ estate ” within the meaning of the Estates Land Act and suits for eviction 
of tenants from lands in such village and for recovery of rent from them must be filed in the Revenue 
Court and Civil Courts have no jurisdiction. 


Case-law discussed. 


Appeal against the order of the Court of the Subordinate Judge, Narsapur, 
dated 17th March, 1945, in A.S. No. 34 of 1944 (O.S. No. 330 of 1940 on the file 
of the Court of the District Munsiff of Bhimavaram). 


P. Satyanarayana Rao, K. Mangachari and V. Parthasarathi for Appellant. 
V. Viyyanna, K. Subba Rao and K. Srikrishna for Respondent. 
The Judgment of the Court was delivered by 


Horwill, 7.—Three plaintiffs filed four suits against their tenants, O.S. Nos. 330, 
336 and 346 of 1940 on the file of the District Munsiff’s Court of Bhimavaram for 
the eviction of their tenants from their lands, and O.S. No. 25 of 1941 for the recovery 
of rent. The tenants pleaded that they had occupancy rights in their lands, and 
that the suits were not therefore maintainable in a Civil Court. The District Munsiff 
overruled the objections and decreed the suits as prayed for. The tenants appealed 
against all these decrees. The only point agitated in these appeals is whether the 
village of Vakapalli, in which the suit lands are situated, is an estate within the 
meaning of section 3 (2) of the Madras Estates Land Act. The learned Subordi- 
nate Judge found that it was and that therefore the suits were not maintainable 
in Civil Courts. He allowed the appeals and returned the plaints for presentation 
in a Revenue Court. 


A common issue to O.S. Nos. 330, 336 and 346 of 1940 was: “ Whether the 
suit land is a Home Farm land as contended by plaintif? ” The learned District 
Munsiff found it unnecessary to decide that question in view of his finding that 
these lands did not form part of an estate. This question was not considered by 
the learned Subordinate Judge in appeal ; and it is argued that a finding should 
be given on that point, even if this Court is disposed to agree with the learned Sub- 
ordinate Judge on the points decided by him, and that the appeal should be remanded 
for fresh disposal upon consideration of the question whether the lands were private 
Jands and therefore excluded from the mischief of the Madras Estates Land Act. 
The learned Subordinate Judge has distinctly stated in paragraph 4 of his judgment 
that the only point urged before him in the appeals was that the village of Vaka- 
palli was an estate within the meaning of section 3 (2) of the Madras Estates Land 
. Act. It is therefore clear that the plaintiffs did not urge in appeal that, whatever 
the decision of the learned Subordinate Judge might be on the above question, 
the lands in question were private lands and that therefore the plaintiffs were 
entitled to a decree in any case. In view of the fact that this point was not argued 
by the plaintiffs in the Court below, we are not disposed to allow them to take 
it in second appeal. Incidentally, that point has not been raised in the grounds 
of appeal to this Court. 





* A.A.O. Nos. 218, 219, 220 and 415 of 1945. 28th February, 1947. 


IT] BAPIRAJU V. VALLAYYA. 499 


The only question we have to consider, therefore, is that discussed by the 
learned Subordinate Judge : “ Whether the village of ay eg is an estate within 
the meaning of section 3 (2).” The learned advocate for the respondent has 
confined his arguments to the question whether it is an estate within the meanin 
of section 3 (2) (e). If we find that it is an estate within the meaning of that sub- 


section, it would be unnecessary for him to argue whether it is an estate by virtue 
of the provisions of section 3 (2) (d). 


In order to prove that the mokhasa of which the suit lands formed a art, 
is an estate within the EE of section 3 (2) (e), it is necessary for the defendants 


to prove, (1) that it consisted of one or more villages of an estate, and (2) that 
the mokhasa was held on a permanent under-tenure. 


In 1913, the Government enfranchised certain minor inams in the village of 
Vakapalli as being pre-settlement inams; and it is argued that if they were pre- 
settlement inams they would have been excluded in the original grant of the village. 
it would however be unsafe to accept the order of the Government in 1913 as 
conclusive proof of the facts assumed by them. We are unable to say from an 
examination of the documents whether the minor inams within the village of Vaka- 
palli were granted subsequent to the grant of the mokhasa by the zamindar or 
prior to it. We have therefore to assume, since the burden is on the defendants 
to show that the jurisdiction of the Civil Court has been ousted, that the grant of 
the mokhasa was subsequent to the creation of the minor inams. The terms 
“ whole inam village ”, “ whole village ” and “a village” have a recognised meaning 
as referring to the grant of a village in contradistinction to the grant of a minor 
inam. ‘These words have therefore acquired a technical meaning and are not to be 
construed narrowly according to their strict etymological meaning. An argument 
for the narrower meaning was put forward in Narayanaswami Naidu v, Subramaniam}, 
where the question was whether under section 3 (2) (a) before the section was 
amended by the Act of 1936, there could be a grant of a whole inam village if some 
minor inams had separately been granted. The learned Judges made the following 
remarks, with which we are in complete agreement : 


“The definition in sub-section (2), clause (d) was obviously intendedto exclude from the defini 
tion of“ estate ° what are known as minor inams, namely, particular extents of land ina particular 
village as contrasted with the grant of the whole village by its boundaries. The latter are know as 
“whole inam villages.’ The existence of ‘minor inams’ in whole inam villages is very common 
and if these inam vill do not come within the definition of ‘estate’ almost all the 
agraharam, shrotriam and mokhasa villages will be excluded. This certainly cannot have been 
the intention of the Legislature.” 

In Lakshmi Narasimham v. Veerabadrudu®, which dealt with a village claimed to be 
an estate by virtue of section 3 (2) (¢), the village consisted of 1781-85 acres, 542.54 
acres being poromboke and 50.91 acres minor inams. The learned judges did 
not discuss the question whether the grant was nevertheless of a whole village ; 
but in their great experience they assumed that the fact that pre-existing minor 
inams and porombokes were not granted did not preclude the application of section 


3 (2) (e) to the village in question and so held that the land granted formed an 
estate. 


It is however argued that recent decisions after the amendment of 1936 of 
section 3 (2) (d) have changed the law on the subject. The present sub-section 
(2) (d) refers to an inam village. It was argued in Ademma v. Satyadhyana Thirtha 
wamtvaru® that unless every bit of land in the village was included within the 
grant, the grant could not be of an inam and the land granted could not have formed 
an estate. In the judgment of the Court, Narayanaswami Naidu v. Subramaniam} 
and Lakshmi Narasimham v. Veerabadrudu® were not referred to, and the decision was 
based on an analysis of the evidence and the admission of the learned advocate for 
the tenants that unless the grant was of the whole of the village it was not an estate, 


1. (1915) 29 M.L.J. 478: I.L.R. 39 Mad. 2. +1929) 19 L.W. 671. 
683. 3. (1943) 2 M.L.J. 28g. 
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In the cases which followed this decision, there was equally no discussion of Narayana- 
swami Naidu v. Subramaniam} or of Lakshmi Narasimham v. Veerabadrudu3, Mr. Subba 
Rao, however, analysed Ademma v. Satyadhyana Thirtha Swamivaru® and the cases 
which followed it and has satisfied us that they can be distinguished from the present 
case.’ In Ademma v. Satyadhyana Thirtha Swamivaru?, the grant purported to be of 
128 acres, excluding 15.10 acres of private land and 5.4 acres of minor inams ; 
and the learned Judges held that the grant was specifically only of 128 acres and 
did not purport to be the grant of the village. In Suri Reddi v. Agnthoirudu*, the 
learned Judges held that there was no indication that the whole village was granted ; 
and they referred to the word “ kandrika,” which meant a part of the village. In 
Venkanna v. Lakshmipathi Raju’, the learned Judges found on examining the evidence 
that there'was a subsequent grant of a part of the same village ; and they therefore 
held that the first grant could not have been of the whole village or it would not 
have been possible to make the subsequent grant. Even if these decisions had 
said much more expressly than they have that the grant of a village from which 
minor inams were excluded was not a grant of the whole village within the meaning 
of section 3 (2) (d) as amended in 1936, we should still be of opinion that as far as 
the interpretation of section 3 (2) 6 was concerned, there was no difference of 
judicial opinion. The distinction between a whole inam village and a minor 
inam had always been clearly borne in mindsin the decisions under this sub-section ; 
and it has never been held that merely because the grant did not include minor 
inams it could not have been of the whole village. In the last of these cases, Seshagiri 
Rao v. Ramayya®, dealing with a mokhasa in the same zamindari of Nuzvid, Chandra- 
sekhara Aiyar, J., held that the grant was of an estate, because it included the 
whole village except for a few minor inams and porombokes, 


The defendants have also to prove, if they are to succeed in their contention 
that the grant was of an estate within the meaning of section 3 (2) (6) of the Estates 
Land Act, that the mokhasa was held on a permanent under-tenure. It is conceded 
by Mr. Satyanarayana Rao for the appellants that the test whether it is held 
on a permanent under-tenure or not is whether the mokhasa forms a part of the 
assets of the zamindari. If it does, then that is proof that the mokhasa 1s held 
on a permanent under-tenure. If, however, it does not form a part of the assets 
of the zamindari, then it is not held on a permanent under-tenure. ‘This question 
largely depends upon another question ; whether the suit grant was of a mokhasa 
in the strict sense of that word. A mokhasa is defined by Wilson as : 

“A village or land assigned to an individual either rent free or at a low rent, on condition of 
SCTVICE >» e o 
It is pointed out at page 237 of S. Sundararaja Aiyangar’s “ Land Tenures in the 
Madras Presidency ” relying on Sri Rajah Sobhanadri Apparao Bahadur v. Sri Rajah 
Venkatanarasimha Apparao Bahadur’ : 

“ that mokhasa was a well-known term in the Northern Sircars and that the term itself implied 
that it was a tenure subject to service. It took this form when it was granted to servants and military 
chiefs in lizu of pay ; sometimes it was granted to men of high position and influence, whose tenure 
was of a honorary or almost nominal nature. In some cases, when it was granted to relations 
of zamindars, no service is specified in the grant, though it is expressed to be for service. In these 
latter cases they partake of the nature of personal grants.” 

It is therefore seen that a mokhasa may be either a service grant or a personal 

t. It is argued that in the case with which we are dealing, there is no proof 
of the real reason why the village was granted, and so it is not safe to conclude that 
it was a real mokhasa grant. Since, however, the word “ mokhasa ” has a recog- 
nised meaning in the Masulipatam division of the Kistna district as a grant for 
service rendered and we have no reason for thinking that it was not a mokhasa 
in the ordinarily accepted sense in that part of the country, it is reasonable to assume 
that it was. In Lakshmi Narasimham v. Veerabadrudu* the learned Judges, after 








“a. (1915) 29 M.LJ. 478: ILR. gg Mad, 4. (1948) 2 M.LJ. 528. 
3- is 3046 1 M.L.J. 300. 
2. a 19 L.W. 671. . (1945) 2 M.L.J. ara. 
g. (1943) 2 M.LJ. 28g. i q. (1902) ILL.R. 26 Mad. 403. 
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careful consideration of the reports of Mr. Taylor, the Inam Commissioner in 
1860, to the Board of Revenue and to the orders passed thereon, have extracted! 
the following passage from this report : ; 

“It was necessary to devote the most careful scrutiny to the above references, as the original 
mature of those Mokhasas and the circumstance of their being included in the assets of the zamindaries 
had not been ‘generally understood. The villages of the Zamindari estates are distinguished on the 
wack of the permanent kaul as seri (t.¢., under the direct management of the zamindar) Mokhasas 
and Agraharams. But this distinction affords no ground for classing the Mokhasas with the Lakhiraj 
lands excluded by the Sannad, whilst a different conclusion is fully established by the accounts upon 
‘which the permanent settlement was based and which ought to expjain the terms of the kaul, Should’ 
the Government concur in the justice of these observations, I submit we no reversionary interest 
an the Mokhasas, nor can we claim to derive a quit rent by their chisement.”’ 


The learned Judges went on to say: 


“It is now clear that these Mokhasas were not excluded from the Zamindari, at the time of the 
‘Permanent Settlement and that they were treated as part of the Zamindari. They are therefore 
part of an ‘ estate ’ within the meaning of the Estates Land Act and Civil Courts have no jurisdiction.” 
In Veeraswami v. Seetharama Kantayya', the learned Judges also relied upon the report 
of My. Taylor, the Inam Commissioner, and held that the Mokhasas in the Masuli- 
patam Sub-Division of Kistna District were included within the assets of the Zamin- 
‘dari and that therefore they were held on a permanent under-tenure. We are 
‘satisfied that the constant description of this village as a mokhasa village in all the 
‘documents from 1850 onwards is a sufficient proof that this village is a real Mokhasa 
and that it was treated by the Government in the same way as the other Mokhasas 
of Nuzvid. Mr. Subba Rao has filed a petition seeking permission to adduce 
as proof that this Mokhasa formed part of the estate of the Zamindari of Nuzvid, 
a Sanad of 1802 of the estate of the zamindari filed in another proceeding in this 
‘Court. For reasons given separately, we have admitted that document. It clearly 
shows—as we should have held even without it—that the village of Vakapalli 
is one of the Mokhasas of the Nuzvid zamindar. 


For the above reasons, we agree with the learned Subordinate Judge that the 
defendants have succeeded in proving that the Vakapalli Mokhasa is an estate 
and that the suits should therefore have been filed in the Revenue Court. 


‘The appeals are dismissed with costs, three sets. : 
K.S. Appeal dismissed.. 


[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Allahabad). 
PRESENT :—LORD Simonps, LORD UTHWATT AND Sir Joun BEAUMONT. 
‘Kashi Nath .. Appellant* 


U. 
Bhagwan Das l .. Respondent. 
Hindu Law—Marriage—Proof of solemnization—Presumption of legality—Evidence as to validity— 
How to be reviewed. 


When there is a proof of the solemnization of a iage the presumption in favour of its being 
-a valid marriage! attaches to it. It isin that light that Courts have to review the evidence wher 
the legality of a duly solemnized marriage is challenged on the ground that the parties belongeck 
sto different sub-castes. 


Phineas Quass for Appellant. 
Dingle Foot for Respondent. 


Their Lordships’ Judgment was delivered by 
Lorp Simonps.—This is an appeal from a judgment of the High Court of 
Judicature at Allahabad modifying a decree of the Civil Judge of Ghazipur. The 
—.— A ses SS 


I. (1926) 51 M.L.J. 394. | 
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\_-“question by the High Court and by the Civil Judge. 


The parties to the appeal are these. Bhagwan Das had a first wife, by whom 
he had no children. He had a second wife, Mst. Bita Kuer, by whom he had one 
son, Kashi Nath, the appellant on this appeal. He then married his third wife, 
Lachmi Kuer by whom he had two sons, Bhagwan Das and Biswa Nath Prasad, 
who are the respondents to this a epee Bhagwan Das died on 25th August, 


—_ 
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OE the appeal is as to the validity of a marriage between Bhagwan 
ala by caste, and Lachmi Kuer, a Golwara by caste. At one time 


< was raised as to whether that marriage had been duly solemnized. That 
16 longer an issue in the case, there being concurrent findings of fact upon that 


1923. Some years after his death the suit in which this appeal is brought was 
instituted by the present respondents, the sons of his third marriage, claiming 
against the son of his second marriage a share in their father’s estate. The question 
is whether that marriage between Bhagwan Das and Lachmi Kuer, which is now 
admitted to have been duly solemnized was valid. It is conceded that the marriage 
was valid if the Golwaras, the caste to which the third wife belonged, was a sub- 
caste of the Vaishya caste, of which the Agarwalas were a sub-caste. 


That concession was made in view of the decision of their Lordships’ Board: 
in the case of Gopi Krishna Kasaudhan v. Mst. : Jaggot, where their Lordships 
said this: 

“Put briefly the position is this. The Shastras dealing with the Hindu Law of Marriage 
do not contain any injunction forbidding marriages between persons belonging to different divisions 
of the same Varna ; and neither any decided case, nor any general principle, can be invoked which: 
would warrant such a prohibition.” 

In the view which their Lordships take of this case, it is unnecessary to express 
any opinion upon the difficult question which would arise if it were found that the 
Golwaras were not a sub-caste of the Vaishya caste, but were Sudras. That is a 
question upon which their Lordships do not intend to express any opinion. 


The single question upon which they pronounce is whether, upon the evidence 
adduced in this case it-has been established that the Golwaras are a sub-caste of 
the Vaishya caste. In approaching that question it must be remembered that here 


what is being considered is the question of the validity of a marriage which has 
been duly solemnized. 


In approaching this question, their Lordships bear in mind what was said 


.as.long ago as 1869 in the case of Inderun Valungypooly Taver v. Ramaswamy Panda: 


Talavar and Thungamma Nachiar?, where the Board, having found that there was. 
a marriage in fact, proceeded thus : 
“ Then, if there was a marriage in fact, was there a marriage in law? “When once you get 


to this, namely, that there was a marriage in fact, there would be a presumption in favour of there 


being a marriage in law. The Zamindar, according to the usages of his country and nation, on- 

arog with his first wife, would be naturally desirous of marrying again, and having male issue. 
tt would be a most unlikely thing for a person of his caste to go through the ceremony of marriage 
if it was known that that marriage was a marriage which was invalid in law.” 

The validity of this marriage, duly solemnized, being in question, that pre- 
sumption attaches. It is in that light that their Lordships have to review the 
evidence which was given on one side and the other in this case. ‘The whole of the 
documentary evidence is one way. It is in favour of the view that the Golwaras- 
are a sub-caste of the 'Vaishya caste. There is no documentary evidence whatever 
in favour of the contrary view, nor is the affirmative evidence in favour of the 
Golwaras being a sub-caste by any means negligible. 


Their Lordships would refer only to two documents of a different character. 
In the final report on the Seventh Settlement of the Azamgarh District of the 
United Provinces mdde in 1908 by the Settlement Officer, there are headings showing 
the different castes, the ‘sub-castes and the number of persons of the several sub- 





1. (1996) 71 M.L.J. 31 : L.R. €g I.A. 295 : 2. (1869) 13 Moore’s Ind. App. 141 at 158- 
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castes. Included in that list is the “ Trading caste,” which is the Vaishya caste. 
Under that heading appear “‘ Agarwala : 33,966,” then certain other sub-castes 
and then the sub-caste with which we are concerned, ‘‘ Golwara: 2,190.” That 
is a clear recognition that the Golwaras are a sub-caste of the Vaishya caste or 
Trading caste. 


The other documents to which their Lordships would refer is of a different 
character. It is a paragraph dealing with Banias taken from the Statistical Des- 
criptive and Historical account of the North Western Provinces of India, published 
in 1883. It is true that this paragraph deals with Banias -and not with Vaishyas, 
but it seems clear to their Lordships that, although the two words may not always 
be used strictly in the same sense, yet, in the paragraph under consideration, what the 
learned author is dealing with is in fact the Vaishya caste, whom he calls Banias. 
In that paragraph he refers to the sub-castes or classes of the Trading caste and 
included amongst them are again the sub-castes with which their Lordships are 
concerned in this case, namely, the Agarwalas and the Golwaras. 

Those are two examples of the documentary evidence which supports the 
view put forward by the respondents. 

As to the oral evidence, very different views were taken by the Civil Judge 
and by the High Court upon its value. The Civil Judge expressed himself thus : 

“A resume of the defendant’s evidence on the point would pointedly show that the defendant’s 


‘witnesses are far more respectable and men of means than those given by the plaintiffs and that the 
defendant’s witnesses unanimously declare that under a custom prevalent in the ‘ baradari’ no 


Agarwala can marry outside the community.” 

That sentence is not directed immediately to the point with which their Lord- 
ships are now concerned, but the passage shows the view which the Civil Judge 
took of the testimony. 


The High Court on the other hand, thus expressed themselves : 

_ “On comparing the plaintiffs’ evidence with that of the defendant it will be found that the 
evidence of the defendant is very poor and unreliable. The plaintiff’ evidence receives full support 
from the documentary evidence whose authenticity cannot be disputed.” 

If their Lordships had to judge between the diverse opinions expressed by these 
Courts, they would unhesitatingly decide in favour of the view expressed by the 
High Court, for upon the analysis of the evidence which has been made it appears ` 
to them that there is more weight to be attached to the evidence given on behalf 
of the plaintiffs than to that given on behalf of the defendant ; but whatever view 
they might take upon that matter if there were no documentary evidence, it appears 
to them that the documentary evidence really clinches the matter and can leave 
them in no doubt that, so far from the appellant displacing the presumption of the 
validity of this marriage, the evidence that has been given strongly supports that 
view. . 

sapere their Lordships sustain the opinion expressed rsg this matter 
by the High Court and will humbly advise His Majesty acċordingly. The appeal 
will be dismissed with costs. 

Solicitors for Appellant: Messrs. Barrow Rogers and Nevill. 

Solicitors for Respondent: Douglas Grant and Dold. 


VS. Appeal dismissed. 
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[PRIVY OCOUNCIL.] 
(On appeal from the High Court of Judicature at Lahore). 
PRESENT :—LorD THANKERTON, LORD UTHWATT AND SIR MADHAVAN Nair. 
The Lahore Central Co-operative Bank, Limited .. Appellant* 


f U. 
“Qadir Bakhsh and others .. Respondents. 


Registration Act (XVI yf 1908), section 17 (1) (b)—Applicability—Award deciding liability in respect 
of a mortgage—Provision for payment by instalments and realisation by sale on failure to pay any u 
Nature and effect of—If makes award compulsorily registrable. 


An award in respect of a claim on a mortgage after fixing the amount due and making provision 
for payment by instalments proceeded to state that in default of payment of any of the instalments, 
the whole amount shall become payable and that “the amount may then be realised through a 
‘civil Court either by the sale of all the property” of the principal or sureties concerned. On a 
question as to the nature and effect of the above provision and as to whether the award required 
registration, 

Held, the provision regarding realisation must be construed as stating as an aoe fact the 
general consequences which by law were attached to non-payment of secured debts. It has no 
operative effect in creating any interest in any immoveable property. The statement is little else than 
awarning. Hence, it cannot be held that section 17 A (b) of the Registration Act has any 
application to such an award. 


Str Alfred Wort for Appellant : 


The other side was not represented. 


Their Lordships’ Judgment was delivered by 


> Lorp Utsawatr.—This is an appeal from a judgment and decree of the 
High Court at Lahore made on the hearing of a Letters Patent Appeal reversing 
in part a judgment and decree of the Single Bench of that Court. 


The facts bearing upon the only point now at issue are as follows : 


By a registered deed of mortgage dated 6th July, 1927, immoveable property 
of Qadir Bakhsh, a member of a Co-operative Society, was mortgaged to the appellant 
Bank, which was also a member of the same Society, to secure a loan with interest 
at the rate of Rs. 8-8-0. per annum. Umar Din and Allah Ditta stood as sureties 
for the loan. They were not members of the Society but agreed to be bound by 
the provisions of The Co-operative Societies Act in regard to the settlement of 
disputes arising out of the mortgage. Following on failure to comply with a demand 
for payment, the matter was referred by the Registrar to Abdul Hafiz Bey for arbitra- 
tion. There was not apparently in the arbitration any dispute as to figures or the 
relevant facts. After making some general observations to which reference will be 
made later the arbitrator quantified the principal sum at Rs. 21,612-14-0 and he 
ordered Qadir Bakhsh and the sureties to pay that amount together with interest 
at Rs. 8-8-0 per annum. 


Clause 6 of the award then provided as follows : 


“The above sum shall be paid at the rate of Rs. 1,500 (one thousand and five hundred only) 
excluding interest after every six months, the first instalment as above being paid on or before May I, 
1938. If it is not so paid or if the Doctor or his sureties fail to pay even one single instalment on or 

ore the due date entire amount of the loan together with the interest to date shall be payable 
atonce. ‘The amount may then be realised through a Civil Court either by the sale of all the property 
of the Doctor and his sureties which has specially been mortgaged for the satisfaction of this debt and 
which is shown in detail in resolution No. 4 dated December 29, 1937, of the Managing Committee 
of the Bank attached to this award or of any property belonging to the debtor or both or by arrest 
of the debtor.” 


The appellant Bank in due course made an application to the Subordinate 
Judge at Lahore for the filing of the award under the provisions of Schedule a, 
Paragraph 20, of the Civil Procedure Code. The Judge decided that the award 


could not be so filed, but could be executed as a decree. That decision has become 
final and binding on the parties. 
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| ; The appellant Bank then filed an application for execution of the award treating 
it as a decree in accordance with the decision of the Subordinate Judge. The 
application was opposed on many grounds, of which three only need be referred to : 

“ (1) that the sureties had been discharged by a compromise ; 

(2) that the sureties not being members of the Co-operative Society the award could not be 
executed as a decree; and 

(3) that the award was, for want of registration not admissible in evidence.” 


The execution Court rejected the last two objections but accepted the first 
objection and the application was dismissed. 


The respondents were not satisfied with this order and appealed to a Single 
Judge} of the High Court. The whole matter was treated as open. ‘The learned 
Single Judge decided all three points in favour of the appellant Bank. Against 
that decision the respondents appealed under the Letters Patent to the Full Court. 
‘That Court agreed with the learned Single Judge on the first two points. 
With respect to the third point—the only matter in issue before their Lordships 
—the single Judge decided in favour of the appellant Bank on the ground that 
where an award was executable as a decree, it was for that reason exempt from. 
registration. This reason was not accepted by the full Court and was not relied 
upon before their Lordships. The Full Court held that the award contained a 
declaration of a right to or in immoveable property. Such a declaration was in 
their opinion to be found in the direction contained in the award that the amount 
due might be realised by a sale. The right to a sale though in existence impliedly 
by virtue of section 58 of the Transfer of Property Act, was by the award declared 
expressly for the first time as a right in immoveable property, in addition to what 
had been created by the mortgage and the award therefore required registration 
under section 17 (1) (b) of the Registration Act. In the end the provision relating 
to sale was held detachable from the rest of the award with the result that the award 
was held executable as a decree but the property comprised in the mortgage, although 
liable to be sold in the execution proceedings, could not be sold as mortgaged 
“property. . 

The conclusion of the Full Court is based upon a construction of the award 
with which their Lordships are unable to agree. The award is discursive in charac- 
ter. In it the arbitrator enlarged upon the position of the Bank and upon Qadir 
Bakhsh’s position. It was not oe to him why in light of the sufficiency of the 
Bank’s security, the Bank should be at pains to enforce payment. The mortgaged 
property was worth one lakh and the debt including interest was less than Rs. 
23,000 . Why should the Bank trouble about their money? It was safe. Qadir 
Bakhsh on the other hand, in the arbitrator’s view, might be put in difficulties 
if the mortgaged property was sold. But nevertheless the arbitrator was of opinion 
that Qadir Bakhsh must be made to realise his responsibilities. The arbitrator: 
thereupon (clause 5) ascertained the principal of the debt at Rs. 21,612-14-0 carrying 
interest at the rate agreed by the mortgage. Clause 6, it will be observed, opens 
by providing, for payment by instalments and directs that on failure to pay any 
one instalment the whole sum is to be immediately payable. The provision dealing 
with realisation follows and it is to be read in light of the whole award, and the 
word “ then °’, appearing in it closely connects it with the preceding part of the 
clause. So GN the provision appears to their Lordships to be pointed only 
to stating as an existing fact the general consequences which by law were attached 
to non-payment of the secured debt. It has no operative effect in creating any 
interest in anylimmoveable property. In truth the statement is little else than a 
warning. 

Taking this view of the construction of the award, it would be inconsistent 
with the decision in Bageshwari’s caset to hold that section 17 (1) (b) of the Registra- 
tion Act has any application to the award. 
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< Their Lordships will therefore humbly advise His Majesty that this appeal 

“should be allowed and that the execution Court should proceed with the execution 
‘in light of their Lordships’ decision upon the only matter raised before the Board, 
namely, the want of registration, but otherwise in conformity with the views expressed 
by the Full Court. 


Qadir Bakhsh will pay the appellant’s costs of the appeal and of the proceedings 
before the Full Court. 


VS. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; PRESENT :—Mnr. JUSTICE RAJAMANNAR. 
Dudekula Babakka of Kurlapalle .. Petitioner" 


U. 
D. Pedda Varadappa of Kurlapalle .. Respondent. 

Criminal Procedure Code (V of 1898), section 539-B—Duty of Magistrate under to make a memorandum 
of inspectron—Decision of Magistrate based on evidence and not on impressions of inspection—Failure to record 
memorandum—No failure of justice by reason of the irregularity—Interference in revision not necessary. 

In a case where the accused was charged with an offence under section 354, Indian Penal Code, 
the Magistrate inspected .the alleged scene of occurrence after the entire evidence was recorded, 
but he made no notes of the inspection. In coming, however, to the conclusion that the prosecution 
evidence was highly interested and thoroughly unreliable, he took account of several circumstances 
- all of which were based only on the evidence. On a contention that the Magistrate had allowed his 
decision to be influenced by the inspection and the impressions which he received from such 


inspection, 
Held, though under section 39-B of the Code, the Magistrate should have recorded a memorandum 


of his inspection which should form part of the record, there has been no failure of justice on account 
of this irregularity and so the order need not be interfered with in revision. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Taluk Magistrate of 
Dharmavaram, dated 17th April, 1946 in C.C. No. 1 of 1946. 


E. Subramaniam for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 
Respondent not represented. 

The Court made the following 


OrpER.—This is an application to revise the order of the Taluk Magistrate, 
Dharmavaram acquitting the accused in C.Q. No. 1 of 1946 on his file for an offence 
under section 354 of the Indian Penal Code with which he was charged. 


The only point raised in this case on behalf of the complainant is that after 
“the entire evidence was recorded the Magistrate inspected the alleged scene of 
‘offence and imported the impressions which he received from such inspection 
in the consideration and appreciation of the evidence and that his conclusion is 
vitiated by this irregularity. No doubt under section 539-B of the Code of Criminal 
Procedure the Magistrate should have recorded a memorandum of the relevant 
facts, if any, observed by him at such inspection and such a memorandum should 
form part of the record of the case and a copy of it should be furnished to the Public 
Prosecutor, complainant or the accused on application. It has not been shown 
that the Magistrate in this case made notes of inspection and that a copy of the 
notes was supplied to the complainant. But I do not agree that merely because 
“there was this irregularity the order of the Magistrate should be revised. I am 
not convinced that on account of this irregularity there has been a failure of justice. 
a NS 
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The Magistrate takes into account several circumstancés for coming to the 
conclusion that the prosecution evidence is highly interested and thoroughly un- 
reliable. Almost all the circumstances relied on by him are based on the evidence 
in the case. The facts which may be said to have been gathered by the Magistrate 
from the personal inspection and referred to by him are that the place looked a 
busy locality and that the fencing put up near Nallagundlu to the garden land 
of the accused was low and could be easily scaled over ; but, in my opinion, the 
decision in the case did not turn upon the fact whether there was a high fence or 
a low fence to the garden of the accused. The point was that it was most impro- 
bable that the accused should, instead of getting into his adjoining garden un- 
noticed, have run in another direction from which P.Ws. 2 and 3 were coming. 
There was ample evidence in the case that the garden of the accused adjoined the 
alleged scene of offence. It is only the Magistrate that mentions about the fence, 
but the existence of a fence was not even elicited on behalf of the complainant, 
as properly pointed out by the learned Public Prosecutor. The point made by 
the Magistrate that it was inexplicable why the accused should go the way in which 
he is alleged to have gone instead of going into his garden is based on the evidence 
in the case, and there is no necessity to resort to any impression gathered at the 
personal inspection. 

The learned advocate for the complainant relied upon the decision of Devadoss, 
J., reported in Kadar Batcha Sahib In re’. In that case the whole question turned 
upon there being an entrance or not, and the impression that the Magistrate received 
at the inspection was that the entrance was an old one, and the learned Judge 
thought that this view of the impression received by the Magistrate influenced 
him in accepting the evidence for the prosecution as true. Nothing like this can 
be found in the present case. I am convinced that the complainant has not been 
prejudiced in any way by the irregularity committed by the Magistrate. 


The revision petition fails and is dismissed. 
V.P.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTIOE RAJAMANNAR. 


K. G. Mahadevan .. Appellanti". 

Criminal Procedure Code (V of 1898), section 362 (1)—Appealable sentence—Duty of Magistrate to take 
down evidence which should form part of the record—Fatlure to record evidence—Trial, tf vitiated. 

Where an appealable sentence has to be awarded in a case, under section 362 (1) of the Criminal 
Procedure Code, the Magistrate is bound to take down the evidence of the witnesses and such 
evidence must form part of the record. 

Where such procedure was not followed and when an application was made by the 
advocate on behalf of the accused for a copy of the evidence he was informed that the evidence 
was not recorded as the case was being h summarily, f 

Held, that the trial was bad and must be set aside and there should be a new trial. 

Appeal ae the order of the Court of the Chief Presidency Magistrate 
of the Court of the Presidency Magistrate, Egmore, Madras, dated 13th November, 
1946 (in M. V. G. No. 866 of 1946). 

V. L. Ethiraj for C. K. Venkatanarasimham for Appellant. 

The Crown Prosecutor (P. Govinda Menon) for the Grown. 

The Court made the following 

ORDER.—An appealable sentence has been awarded in this case. In such 
a case under section 362 (1) of the Code of Criminal Procedure the learned Magis- 
trate shall take down the evidence of the witnesses and such evidence shall form 
part of the record, But evidently this procedure was not followed and when an 
(EE nl 
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application was made by the advocate for the accused for copy of the evidence 
he was informed that the evidence was not recorded as the case was being heard: 
summarily. The notes taken down by the learned Magistrate were not evidently 
intended to be a record of evidence as contemplated by section 362 (1) of the 
Code of Criminal Procedure because some of the statements are in the third person. 
No endorsement is made with respect to P. W. 3°s evidence if there was any 
cross-examination. 


In these circumstances the trial was bad. The conviction and sentence are 
set aside and the case is sent back for trial de novo by the Second Presidency Magis- 
trate, George Town, Madras. 


K.S. Appeal allowed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE RAJAMANNAR. 


K. Govindaswami Chettiar .. Pettttoner* 


Criminal Procedurs Code (V of 1898), section 530 (1)—Charge under section 409, Indian Penal Codes altered 
to one under section 408, Indian Penal Code—Transfer of case after the alieration—Quashing of proceedings by 
High Court on the ground that offence alleged amounted to an offence under section 409 and that ths trying Magistrate 
had no jurisdiction to try—Effect—Power of proper Court to frame proper charges and continue trial. i 


The accused was charged with an offence under section 409, Indian Penal Code. Ona petitiom 
by the police the charge was altered to section 408, Indian Penal Code and the case was transferred 
to the Stationary Sub-Magistrate who took the case on file and framed a charge under section 408. 
The High Court quashed the charge on the ground that the offence alleged really amounted to an 
offence under section 409, which the Stationary Sub-Magistrate had no jurisdiction to try. The 
records having been submitted to the Sub-Divisional Magistrate for orders, he took the case on file. 
It was objected on behalf of the accused that the order of the High Court quashing proceedi 
wiped out the first information report and the charge sheet. 


Held, section 530 (1) of the Code does not apply. The quashing of proceedings before the Station- 
ary Sub-Magistrate does not affect the proceedings before the Sub-Divisional Magistrate who could 
proceed with the case, by framing the proper charges on the complaint and continue the trial. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Sub- 
Divisional Magistrate, ‘Tiruvannamalai, dated 2nd July, 1947 in C.C. No. 123 of 


1947. 
M. Srinivasagopalan for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 


The Court made the following 

- Orver.—The petitioner in this case was accused of an offence of criminaF 
breach of trust and a charge sheet was laid by the Sub-Inspector of Railway Police, 
Villupuram. ‘The case was taken on file by the Sub-Divisional Magistrate, Tiru- 
vannamalai. ‘The original charge sheet was under section 409 of the Indian Penal 
Code but subsequently the Police put in a petition for an alteration of the section to 
section 408 of the Indian Penal Code. The section was accordingly altered and the 
case was then transferred from the file of the Sub-Divisional Magistrate, Tiru- 
vannamalai to the file of the Stationary Sub-Magistrate, Tiruvannamalai for dis- 

al according to Jaw. The latter Magistrate took the case on his file as C.C. 
No. 18 of 1946 and framed a charge under section 408 of the Indian Penal Code 
on 27th July, 1946. ‘There was then an application to this-Court by the accused 
to quash that charge on ‘the ground that the offence alleged really amounted to 
an offence under section 409 of the Indian Penal Code which the Magsitrate had 
no jurisdiction to try. This Court agreed with the petitioner, allowed his applica- 
nn a a 
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tion and quashed the proceedings in C.C. No. 18 of 1946 on the file of the second’ 
Class Magistrate of Tiruvannamalai by an order dated roth April, 1947. There- 
upon that Magistrate submitted the case records to the Sub-Divisional Magistrate: 
for necessary orders and the Sub-Divisional Magistrate took the case on file as C.C. 
No. 123 of 1947. Objection was taken on behalf of the accused that the Sub- 
Divisional Magistrate had no power to proceed with the case because the order 
of the High Court quashing the proceedings in C.C. No. 18 of 1946 on the file of 
the second class Magistrate Tiruvannamalai, wiped out, so to say, even the first 
information report and the charge sheet. His objection was overruled 


The accused seeks in this petition to revise the order of the Sub-Divisional 
Magistrate refusing to drop the proceedings. He also prays in another application 
to quash the proceedings in C.C. No. 123 of 1947 on the file of the Sub-Divisional 
Magistrate. 

The first point taken by the learned advocate for the petitioner is that under 
section 530 in) of the Code of Criminal Procedure “ If any Magistrate not being 
empowered by law in this behalf tries an offender his proceedings shall be void.” 
I do not however see how this provision applies to this case at this stage. No doubt 
at an earlier stage this Court found that the Second Class Magistrate, Tiruvanna- 
malai was not empowered by law to try the offence with which the accused stood 
charged. That was why this Court quashed the proceedings on his file. The 
order of this Court leaves untouched any other proceeding. No authority has. 
been shown to me that the first information report or the daane sheet originally 
filed in the Court of the Sub-Divisional Magistrate, Tiruvannamalai have also 
become null and void. 

The -learned advocate referred me to three cases of the Calcutta High Court, 
namely, Golapady Sheikh v. Queen Empress+, Radhaballav Roy v. Benode Bihari Chatterjee®*, 
and Ajab Lal Khirher v. Emperor?. None of these cases has any application to the 
facts of the present case. In none of these cases we find the proceedings on the 
file of the Magistrate to whom the case had been transferred being declared void 
by the High Court. In the first two of the cases the case was validly pending before 
the Magistrate to whom the case had been transferred and it was held that the 
Court which made the order of transfer had no power to pass any order in respect 
of the proceedings before the Magistrate to whom the case had been sent. In 
Ajab Lal Khirher v. Emperor®, the facts were no doubt different but there again 
it had not been declared that the Magistrate to whom the case had been transferred 
had no jurisdiction to entertain or try the case. Actually he had finished with the 
trial, convicted some of the accused and though no order had been passed in res- 
pect of the other accused his order was construed to be an order discharging those 
who had not been convicted. In any event I do not see how the decision in that 
case can have any bearing on the present case. 


The learned advocate referred me to sections 5, 346, and 528 of the Code 
of Criminal Procedure. His contention evidently was that except under the pro- 
visions of section 346 the Magistrate had no power to make a report to a superior 
magistrate on the ground that the evidence appeared to him to warrant a presump- 
tion that the case ought to be tried or committed for trial by some other magistrate. 
I agree but this is not what has been done. There can be no aces here of the 
Sub-Magistrate, Tiruvannamalai, purporting to do any such thing. Section 528 
enacts that | 

“Any sub-Divisional Magistrate may withdraw any case from, or recall any case which he has 
made over to, any Magistrate subordinate to him, and may inquire into or try such case himself, 
or refer it for enquiry or trial to any other such Magistrate competent to inquire into or try the same.” 
It is contended that the Sub-Divisional Magistrate has not passed any order with- 
drawing or recalling the case which is made over to the Sub-Divisional Magistrate.. 
But in my opinion there is a fallacy underlying this contention. Section 528 will 





1. eR I.L.R. 27 Cal. 979. g. (1905) I.L.R. 32 Cal. 783. 
2. (1902) I.L.R. go Cal. 449. 
sga | 


1 
| 


310 THE MADRAS LAW JOURNAL REPORTS. {1947 


in my opinion only apply when there is a case validly pending before any Magis- 
trate subordinate to the superior Magistrate. There must first be a case, which 
means a case properly on the file of a Magistrate subordinate to him, before the 
superior Magistrate can purport to withdraw that case or recall it from the file 
-of the Subordinate Magistrate to inquire or try it himself or to post it before any 
other Magistrate. In this case the Sub-Divisional Magistrate cannot be called 
upon to act under this section because this Court has quashed the entire pro- 
ceedings before the SubsMagistrate, Tiruvannamalai, which means that there is 
no case before the Sub-Magistrate to be withdrawn or recalled. 


What the Sub-Magistrate has done in this case really amounts to this. This 
‘Court had quashed the proceedings before the Sub-Magistrate, but there were certain 
records which pertained to that case remaining with him. The effect of the order 
.of this Court was to render even the transfer of the case by the Sub-Divisional 
Magistrate to the Sub-Magistrate invalid, because the offence alleged was an offence 
which a second class Magistrate could not try and therefore the Sub-Divisional 
Magistrate should not have transferred the case to the Sub-Magistrate even originally. 
"The result is that in effect the case has continued on the file of the Sub-Divisional 
Magistrate though it might not have received a number. What the Sub-Divisional 
Magistrate has now done is to proceed with the case which had been properly 
laid before him by the complaint and what the Sub-Magistrate did was not anything 
judicial but something purely administrative in the sending of the records of a 
case which had ceased to be on his file. He simply returned the records which 
had been sent to him by his superior Magistrate. I therefore do not consider 
that there is any merit in any of the technical points raised in this application and 
it is dismissed. The other application to quash the proceedings is also dismissed. 


V.PS. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE RAJAMANNAR. 
Murugappa Chettiar .. Appellant* 
v. 
‘Thirumalai Nadar and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rule 54—Order of attachment—Mods of complying with— 
= al to several —Presumption as to regular performance of official or judicial act—When can be 
awn—Evidence Act (I of 1872), section 114, tllustration (e). 


The fact that an order for attachment has been pending is not sufficient to establish the factum 
of attachment. An attachment cannot be said to have been made unless and until the provisions 
of both sub-rules of Order 21, rule 54, Civil Procedure Code, have been complied with, that is to say. 
there must first be an order prohibiting the judgment-debtor from transferring or charging the 
pro in any way and secondly the order must be proclaimed by beat of tom tom near the property 
and copies of the prohibitory order must be affixed on a conspicuous part of the property, on a cons- 

‘cuous part of the Court house and where the property is land paying revenue to the Government 
in the office of the collector of the District in which the land is situate. Where several PT 
are sought to be attached in pursuance to an order of attachment there must be proof o 
on everyone of the properties. 


Tlustration (¢) to section 114 of the Indian Evidence Act no doubt declares that judicial and 
administrative acts may be presumed to have been regularly ormed. But it does not say that it 
may be presumed that any particular judicial or official act been performed. No doubt when 
the only evidence is that a particular judicial or official act has been performed and there is no other 
evidence on record, it reay be presumed that the particular judicial or official act was regularly 
performed. But when the sae deat is whether a particular judicial or official act was performed or 
not, there is nothing in law which enables a Court to presume that that act was as a matter of fact 
performed. Where the question is whether there was any affixture at all of the attachment order 
on the properties sought to be attached and there is no reliable evidence as to the fact of affixture the 
party cannot prove the affixture by relying on the presumption under the Evidence Act. Also, 
In such a case it is discretionary for the Court to rely on the presumption and it may refuse to do 
so where the party seeks it long after all the material evidence on the point has ceased to be available. 
ii > a 
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Appeal against the decree of the Court of the Subordinate Judge of Tinnevelly, 


in A. S. No. 12 of 1943 preferred against the decree of the Court of the District 
Munsiff, Tenkasi in O. S. No. 290 of 1940. 


T. V. Muthukrishna Atyar for B. Sitarama Rao and K. S. Ramamoorthy for Appellant. 
S. Balasingam Satya Nadar and V. Ramaswami Aiyar for Respondents. 


The Court delivered the following 


JUDGMENT.—This case came up to this Court once before in S. A. No. 1740 of 
1943. The only question is whether attachment was actually effected in accordance 
with law of the properties in suit purchased by the father of defendants 1 and 2 
from the third defendant on 26th October, 1928. There was an order for attachment 
before judgment obtained by the plaintiff in a suit, O. S. No. 524 of 1927, in the 
District Munsiff’s Court of Tenkasi. The plaintiff eventually obtained a decree 
in the suit on 11th February, 1928, and purchased the properties in execution and a 
sale certificate was issued to him on 17th March, 1933. If the attachment had 
been validly made then undoubtedly the title acquired by the father of defendants 
1 and 2 would not prevail against the title obtained by the plaintiff at the Court 
sale. Itis clear from Ex. G, that there was an order for attachment before judgment 
made by the Court in I. A. No. 1419 of 1927 in O. S. No. 524 of 1927. The question 
is whether in pursuance of this order, an attachment was effected in respect of the 
suit properties. ‘The properties covered by the order of attachment were several. 
Some of: them were iyan lands paying revenue to the Government while others 
were lands in a mitta village, in which there was also a house. The properties 
in suit are the lands in the mitta village. At the original trial except Ex. G no 
other documentary evidence was adduced to prove the attachment. This was. 
alleged to be due to the fact that when the plaintiff made an application for copies 
of the relevant documents, the application was returned with the endorsement 
“ destroyed ”. The District Munsiff held that it had not been proved that the 
suit properties were attached before judgment and therefore the sale in favour of 
the father of defendants 1 and 2 was perfectly valid. This finding of the learned 
District Munsiff was confirmed on appeal by the learned Subordinate Judge. In 
the lower appellate Court there were applications made for admission of certain 
additional: documents which were rejected. ‘There was then a second appeal 
by the plaintiff, S. A. No. 1740 of 1943. The learned Judge, Somayya, J., held 
that the documents sought to be admitted in evidence ought not to have been 
rejected. He set aside he decree of the lower appellate Court and remanded the 
appeal for fresh disposal after the admission of the new documents. He also gave 
both parties liberty to adduce evidence, if need be, in regard to these documents. In 
pursuance of this order, three new documents were admitted as Exs. AA, BB and CC 
and P.Ws. 7 and 8 were examined on behalf of the plaintiff while D.W. 6 was. 
examined for the defendants. After a consideration of the entire evidence includin 
the evidence newly adduced, the learned Subordinate Judge found that there had 
been no attachment of the properties in suit and dismissed the appeal. The 
plaintiff has again come up in second appeal to this Court. 


Mr. T.;V. Muthukrishna Aiyar, learned advocate for the plaintiff-appellant, 
contended that the finding of the lower appellate Court that there had been no. 
attachment, ‘though essentially a finding of fact, ought not to be accepted because 
it was vitiated by the omission to apply certain presumptions which should have 
been made in the circumstances of the case. Before dealing with this contention 
it is necessary to ascertain what facts are to be established before it can be held 
that a valid attachment in accordance with law had been made in respect of im- 
movable property. The material provision is Order XXI, rule 54, of the Code- 
of Civil Procedure, which runs as follows : 


“ (1) Where the property is immovable, the attachment shall be made by an order prohibiting: 
the judgment-debtor from transferring or charging the property in any way, and all persons from 
taking any benefit from such transfer or charge. 
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(2) The order shall be proclaimed at some place on or adjacent to such property by beat 
-of drum or other customary mode, and a copy of the order shall be affixed on a conspicuous part of 
the property and then upon a conspicuous part of the Court house, and also, where the property is 
land paying a revenue to the Government, in the office of the Collector of the District in which the 
land is situate ; and where the property is situate within Cantonment limits, in the office of the 
local cantonment board and the military Estate Officer concerned.” 


Obviously the fact that an order for attachment has been passed is not sufficient 
to establish the factum of attachment. It was observed by their Lordships of the 
Judicial Committee in Muthia Chettiar v. Palaniappa Chettiar? as follows after referring 
to Order XXI, rule 54 of the Code of Civil Procedure, 

“In view of these provisions the Board listened with some surprise to a protracted argument 
which culminated in the proposition that a property was in law attached whenever an order for 
attachment was made. The result, if this were so, would be that a person holding an order could 
dispense with attachment altogether, as an operation or a fact. Their Lordships need not repeat 
in another form these propositions. The order is one thing, the attachment is another. No property 
can be declared to be attached unless first the order for attachment has been issued, and secondly 
in execution of that order, the other things prescribed by the rules in the Code have been done.” 


It is thus clear that an attachment cannot be said to have been made unless and 
until the provisions of both the sub-rules have been complied with, that is to say, 
there must be (1) an order prohibiting the judgment debtor from transferring or 
charging the property in any way; and (2) that order must be proclaimed by 
beat of tom tom near the property and copies of the prohibitory order must be 
affixed on a conspicuous part of the property, on a conspicuous part of the Court 
house and where the property is land paying revenue to the Government, in the 
-office of the Collector of the district in which the land is situate (vide Noor Mohamed 
Mohideen Pillai Taragan v. Pecht Ammal? and Pokpal Singh v. Kanhatlal*®). Now let 
us see what evidence there is actually in respect of the suit properties. It must 
be remembered that the order of attachment was procured in respect of several 
properties some of them paying revenue to the Government and others situated 
in a zamin village and the suit properties belong to the latter category. Ex. AA 
relates evidently to the former properties, because the warrant issued to the amin 
-directs that there should be affixture in the Collector’s office. ‘There is a return 
that “a copy of the attachment warrant ... . was affixed on the outside board 
of the Collector’s office.” Ex. CC is the prohibitory order and the schedule thereto 
.-contains the suit properties and a house in the same village as that in which the 
suit properties are situate. ‘This document itself does not carry us further than this 
that a prohibitory order was issued in respect of the suit properties satisfying the 
requirements of sub-rule (1) of rule 54 of Order 21, of the Code of Civil Procedure. 
‘There is no other documentary evidencc. The plaintiff attempted to fill in the 
gaps by the oral evidence of the retired process server P. W. 8. He deposed in the 
-chief examination that along with him, an amin Subbiah Pillai also came and 
effected attachment of the property. The notice of the attachment was given 
to him for service while the amin was entrusted with the attachment warrant. 
He then said : 
“ Exs. CC was affixed in the house on the property after making tom tom in the village.” 
In cross examination he added, 
“The amin affixed the warrant in the south facing house.” 


The evidence already on record does not carry the matter any further. The plaintiff 
himself gave evidence as P. W. 6. He deposed as follows : 

“ The copy of the attachment order was affixed in the mitta office and it was also published 
by tomtom ...... The house attached would be 1.1/2 furlongs from the mitta office and there 


may be about 70 houses in the intervening space ...... Item 7 in Ex. VIII (present suit 
properties) would be 1.1/2 miles from the mitta office.” 


‘From this evidence it certainly cannot be said that the requirements of sub-rule (2) 
of Order 21, rule 54 of the Code of Civil Procedure have been fulfilled. ‘There is 
no evidence whatever, oral or documentary, that a copy of the order was affixed 





1. (1928) 55 M.L.J. 122: L.R. 55 LA. 256; 2. (1939) 2 M.L.J. 375. 
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on a conspicuous part of the suit properties. ‘There appears to be some evidence 
that. such an affixture was made on the house. But this in itself is not sufficient. 
When. several properties are sought to be attached in pursuance of an order of 
attachment, there must be proof of affixture on every one of the properties. It 
was laid down in Rukminiamma v. Ramayya!, that where there are several lots of 
property, an order of attachment affixed only to one such lot cannot be deemed 
to be effective attachment of other lots of properties. In that case the decree-holder 
attached a house and 16 parcels of jeryoti lands in the town of Ellore. There was 
a proclamation at the house and the affixture of the order of attachment on the 
building. The order was not posted upon any of the lands. The learned Judges 
held that the mere proclamation of the attachment and the affixing of the order 
on the house was not sufficient to effect a valid attachment so far as the other 
properties were concerned. This decision is direct authority on the facts of 
this case because though it has been shown that there was an affixture of the order 
on the house, there is no proof of affixture on the suit lands. 


Mr. Muthukrishna Aiyar contended that though there was no direct evidence 
of affixture of the order on the suit lands, a presumption could be drawn in favour 
of the plaintiff under section 114 of the Evidence Act, illustration (e), vig., that 
judicial and official acts have been regularly performed. Under section 114 of 
the Evidence Act, the Court may presume the existence of any fact which it thinks 
likely to have happened, regard being had to the common course of natural events, 
‘human ‘conduct and public and private business, in their relation to the facts of the 
particular case. It is argued that the plaintiff having obtained an order of attach- 
ment of several properties including the suit properties and having taken steps for 
the attachment of the Iyan properties and the house in the mitta village, it is not 
probable that he would have neglected to take the required action in respect of the 
suit house alone. It is also urged that there is evidence here that a prohibitory 
order was issued in respect of the suit properties also and the warrant of attachment 
was brought to the village by the amin and in fact in respect of one of the properties 
in the schedule to the warrant there was an affixture as required by law. It may 
therefore be presumed, so the argument ran, that there was an affixture on the 
land also. : 

Before dealing with some of the decisions relied on by Mr. Muthukrishna 
Aiyar for, drawing the presumption aforesaid, it appears tó be important to bear 
in mind, ;the distinction between two things. It is true that illustration (e) to 
section 114 of the Evidence Act declares that judicial and official acts may be presumed 
to have been regularly performed. But it does not say that it may be presumed 
that any particular judicial or official act has been performed. No doubt when 
the only evidence is that a particular judicial or official act has been performed 
and there is no other evidence on record, it may be presumed that that particular 
judicial or official act was regularly performed. But when the dispute is whether 
a particular judicial or official act was performed or not, I think, there is nothing 
in law which enables a Court to presume that that act was as a matter of fact -per- 
formed. The question here is whether thére was any affixture at all of the order 
of attachment on the property. If there were any reliable evidence as to that 
fact, I quite agree that it may be presumed, in the absence of evidence to the contrary, 
that the affixture was properly made. But I do not think that it is permissible 
to decide the question in dispute entirely on a presumption. There is nothing 
in any of the decisions cited by Mr. Muthukrishna Aiyar to lead me to a contrary 
view. 

I may also say that it is not obligatory on the part of the Court to draw a 
presumption always. The pats of section 114 of the Evidence Act itself 
indicates that the presumption must be drawn in relation to the facts of the particular 
case. A Court may refuse to draw the presumption to agsist a party like the plaintiff 
in the present case who comes to Court long after the material evidence necessary 
to establish his case had ceased to be available and then seeks to rest his case entirely 
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on presumptions. It will be unfair to the other party who would be unable to 
rebut the presumption which the plaintiff asks the Court to draw because owing 
to the plaintiff’s conduct in bringing the suit after a long delay, the material evidence 
is no longer available. 

The only decision cited by Mr. Muthukrishna Aiyar as strongly supporting 
him and which requires consideration is the ruling of the Privy Council in Mohammad 
Akbar Khan v. Musharaf Shah, In that case the appellant obtained from the Revenue 
Court a prohibitory order restraining the debtor from transferring the property 
in the annexed schedule by sale, gift or otherwise. The question was whether an 
attachment of certain lands included in the schedule followed the order of attachment. 
The Judicial Commissioner of the North-West Frontier Province held that the 
attachment had not been proved because there was no direct evidence that a copy 
of the order of attachment was affixed in the Collector’s office. Their Lordships 
of the Judicial Committee held that as there was evidence aliunde that the land 
was attached, it ought to be presumed, in the absence of any evidence to the contrary, 
that all necessary formalities were complied with. They held likewise with reference 
to a subsequent prohibitory order with reference to which they say as follows : 

“ Here again the Judicial Commissioner has held that because there is no direct evidence of the 
fixing of a copy of the order of attachment in the Collector’s office, there was no valid attachment 
at Alls 26:4 ie as In their Lordships’ judgment there was ample evidence of an attachment and in the 
oon of direct evidence to the contrary it must be presumed that all formalities were duly complied 
witli. 

I do not think that Mr. Muthukrishna Aiyar can rely on the decision in this 
case as an authority in his favour. The Privy Council did not lay down that in the 
absence of any evidence whatsoever that a judicial or official act was performed, 
it is permissible for the Court to presume that such an act was performed. On the 
other hand their Lordships take care to expressly say in both places that there was 
evidence that the land was attached. They refer to the report of the attaching 
officer that the lands were attached. What was lacking was direct evidence of the 
affixture of the copy of the order in the Collector’s office. This decision therefore 
cannot help the appellant. 


The evidence in this case to my mind clearly shows that there was no affixture 
on the lands. The plaintiff speaks only to‘an affixture in the mitta office. The 
amin speaks to an affixture on the house. There is therefore evidence of persons 
who had knowledge of the attachment proceedings and that evidence so far as it 
goes is clearly contrary to the facts alleged by the plaintiff. This is not a case in 
which a presumption could be drawn in the plaintiffs favour. 

As already mentioned it was on account of the plaintiff’s delay that the best 
evidence is not available to the Court. He purchased the property in 1933 and 
it has now been found that ever since this purchase he has not been able to secure 
ee Nevertheless, he filed the suit only in 1940, nearly seven years after 

is purchase, by which time the relevant record has ceased to be available. 

As pointed out by the Full Bench in Sinnappan v. Arunachalam Pillai®, “ the essence 
of an order for attachment is to prohibit the judgment-debtor from transferring the 
property and until such a prohibition is proclaimed and made known in the way 
provided by the rule it cannot be said to have come into operation.” It is so because 
section 64 of the Code of Civil Procedure affects adversely even the rights of trans- 
ferees for consideration and it is necessary to protect the interests of such transferees 
that the fact of attachment should be made known by following the procedure 
laid down by the Code. 


The lower appellate Court was right in holding that the plaintiff has failed 
to prove that there was a valid attachment of the suit properties. The second 
appeal therefore fails and is dismissed with costs of respondents 1 and 2. 

Leave refused. 


B.V.V. —— Appeal dismissed. 





1. (1934) 67 M.L.J. 641 : L.R. 61 LA. 371 : 2, (1919) 37 M.L J. : LL.R. ; 
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| [PRIVY OOUNCIL.] 

| (On appeal from the High Court of Judicature at Madras.) 

Present :-—Lorp SIMONDS, LORD Normann AND Mr. M. R. JAYAKAR. 
N. Sankaranarayana Pillayan and others .. Appellants* 


D 


The Board of Commissioners for the Hindu Religious Endow- 
ments, Madras, and another .. Respondents. 


Religious endowment—Dedication—Absence of deed or grant—Materials that could be relied upon by Courts 
or determining true nature of endowment—Grant to deity and income earmarked for services in temple—Right 
to the surplus—Applicability of the doctrine of cypres. 


Where there is no deed or grant or any document throwing light on the nature or terms of an 
endowment, the Court would be justified in relying upon other documentary evidence like inam 
registers, title deeds, statements in survey and settlement registers, pattas and orders of various revenue 
authorities to their subordinates in connection with that endowment for the purpose of determining 
what thé true nature of the endowment was. 


Where a grant is to the deity and the income is earmarked for the services for which a special 
endowment is created, if there is a surplus which cannot be spent on these services, it would be a 
case for the application of the cypres doctrine, but the special trustee administering the trust cannot 
claim the surplus. 


A dedication is not invalidated by reason of the fact that the members of the settlor’s family are 
nominated as shebaits or managers and given reasonable remuneration out of the income of the endow- 
ment, as also other rights like residence in the dedicated property. But there must be clear words 

vto this effect in the terms of the foundation. 


The worship in the suit ‘ non-excepted ’ temple was conducted from the income derived from 
special endowments known as Kattalais. The properties in respect of one of such Kattalais, the Ardha- 
jora Kattalai, consisted of both inam (rent free) and ryotwari or ayan lands and the income thereof 

been applied towards meeting the expenses of the said Kattalai and the surplus was being appro- 
priated by'those administering the trust. The Madras Hindu Religious Endowments Board framed a 
scheme under section 57 of the Madras Hindu Religious Endowments Act for the proper administration 
of the temple and of the Kattalats for the special religious services therein. In a suit by those who 
were administering the Ardhajama Kaitalai, to modify the scheme framed, it was contended by them 
that they were the heirs and successors of the original donors, who founded the endowment and 
that there was no general dedication and that they were entitled to the surplus left over from year to 
year. 


Held : There is not the slightest doubt that all the inams in question are grants made to the 
Kattalai and described as ‘ Devadayam’ (gift to God). There was no indication that any claim to 
the surplus was advanced at any time. e entries in the inam statements and fair registers make 
clear that the suit endowments were made by the Carnatic Rajas and not by the ancestors of the 
plaintiffs. The mere appropriation of the surplus by the ancestors of the plaintiffs could hardly give 
them a title to the beneficialinterestin the surplus. They were mere managers or supervisors of the 
endowment and they were in a fiduciary position, with the obligation to employ the income for the 
purpose of the endowment. If they utilised the surplus for their own benefit and apart from the 
purpose of the endowment, they would be guilty of a misappropriation of the funds of the trust. The 
presumption of a lawful origin in support of proprietary rights long and quietly enjoyed cannot arise 
in this case because there is ample and convincing proof of the nature of the grant, the object of the 
endowment and the capacity of the persons claiming the user and enjoyment. 


Sir Thomas Strangman, K.C., S. P. Khambatta, K.C. and F. M. R. Fayakar for 
Appellants. 


Sir Herbert Cunliffe, K.C. and R. K. Handoo for Respondents. 
Their Lordships Judgment was delivered by 


Mr. M. R. JAyAKAR.—This is an appeal from a decree of the High Court 
of Judicature at Madras, dated goth April, 1943, setting aside a decree of the District 
Court of Tinnevelly, dated 7th March, 1941, whereby in a suit instituted for that 
purpose by appellants 1 to 4 a scheme framed by the first respondent Board under 
section 57 of the Madras Hindu Religious Endowments Act (Madras Act II of 
1927) for the proper administration of the Sri Papavinasaswami Temple at Papa- 
nasam (hereinafter referred to as “the Temple”), and of certain endowments 
(called Kattalats) for special religious services therein, was substantially modified. 


* P.C, Appeal No. 5 of 1945. MP z2nd July, 1947. 
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In explanation of the nature of the dispute in this case, it may be stated at 
the outset, that in the Temple (as in similar other temples in South India) there 
are, inter alia, four or five well-defined periods of daily worship, for the due per- 
formance of each of which an endowment or Kattalai exists, the name of the parti- 
cular Kattalai being indicative of the period of worship with which it is associated. 
Thus at the Temple there is an early morning worship, a midday worship, an evening 
worship and a midnight worship, called Ardhayama Kuttalai. The dispute in this 
case relates to the last-named Kattalai. As is explained in the judgment of 
the High Court in this appeal, the term “ Kattalai ” as applied to Temple endow- 
ments in Southern India signifies a special endowment for certain specific religious 
services in the Temple. In this sense the word ““ Katialai”’ is used in contra- 
distinction to the endowment designed generally for the upkeep and maintenance 
of the Temple itself. In the case of some important temples the sources of their 
income are classified into distinct endowments according to their importance and 
each endowment is placed under a special trustee and specific items of expenditure 
are assigned to it as legitimate charges to be paid therefrom. Each of such endow- 
ments is called a ““ Katialai ”, and the trustee who administers it is called a “ K attalat- 
gar” (see Vythilinga Pandara Sannadht v. Somasundara Mudaltar'). 


The Temple in this case is an ancient one and of great repute. Except for 
a small annual allowance of Rs. 1,600 from the Government and a few sites in which 
there are some shops from which a small rent is derived, and equally ‘small collec- 
tions from worshippers, there are no properties belonging to the Temple. The 
worship is conducted from the income derived from the special endowments known. 
as Kattalais. The Temple has a general trustee (present respondent No. 2) but, 
in addition, each of the said Kattalais is in the charge of a special trustee or trustees. 
The midnight Kattalai relates to ceremonials connected with bathing, clothing 
and feeding the image previous to its retirement for the night. 


The properties of the said midnight worship consist of both inam (rent free) 
and ryotwari or ayan (assessed) lands, situated in the Ambasamudram Taluq of 
the Tinnevelly District in the Madras Province ; and the income thereof is, and 
has been, applied towards meeting the expenses of the said midnight worship and 
of other services in the Temple. After meeting all such expenses, however, there 
remains a surplus, which is claimed by the appellants (plaintiffs) for their own 
benefit. The respondents say that this surplus is part of the religious endowment 
and the appellants have no beneficial interest in it. 


The appellants claim that, as the heirs and successors of the original donors, 
who founded the said endowment, they are entitled to the surplus left over from 
year to year; there was never any absolute dedication of the properties and, in 
accordance with long-established usage, the expenses of the midnight service are 
to be incurred according to a fixed scale, and that these expenses only are to be 
defrayed out of the income of the said properties, the surplus remaining in any 
particular year being payable to such members of their family as are then in manage- 
ment of the endowment. They contend that they are the owners of the suit pro- 
perties, which are subject only to a charge in favour of the Kattalai for the perform- 
ance of the worship according to the prescribed scale, and that, there being no 
general dedication, they are entitled to appropriate the surplus income from the 
suit properties after performing the religious services in accordance with the prescribed 


scale. 


The case of the first respondent (first defendant) is that the midnight Aattalat 
was founded by the Carnatic Rajas (and not, as claimed by the appellants, by their 
ancestors) that the entire properties and the income thereof were absolutely dedi- 
cated by the said Rajas mainly for the purposes of the midnight worship, any 
surplus to be utilised for other purposes connected with the Temple; and that 
the appellants who, admittedly, have managed the said properties hold (as their 


——— — ——— A A 
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predecessors must be presumed to have done) the income in trust for the due fulfilment 
of the said purposes. 


This being the true position, the first respondent claims that it has statutory 
power to regulate the administration of the said endowment under the Madras 
Religious Endowments Act (Madras Act II of 1927) (hereinafter referred to as 
“ the Act ”), which was enacted to provide, inter alia, for the better administration 
and government of certain Hindu Religious endowments. The only sections of 
the Act which are material for the purposes of this appeal are as follows. 


Section 10 provides for the constitution of a Board of Commissioners for Hindu 
Religious Endowments in the Province of Madras ; and section 18 deals with the 
general powers of the Board, including a general superintendence of all religious 
endowments within the territorial jurisdiction of the Board which has power to do 
all things which are reasonable and necessary to ensure that the religious endow- 
ments are properly maintained and administered and the income thereof duly 
appropriated to the purposes for which they were founded. 


Section 57 (1) of the Act, read with section 49, deals with the power of the said 
Board to settle a scheme for the endowment of “ non-excepted *” temples, such as 
the Temple in this appeal is. By section g, clause (5) of the Act an “ excepted ” 
temple is defined as a temple the right of succession to the office of trustee or the 
offices of all the trustees (where there are more trustees than one) whereof has been 
hereditary, or the succession to the trusteeship whereof has been specially provided 
for by the founder. i 


The power to settle a scheme after consulting, in the manner prescribed in the 
Act, the trustee or committee, if any, and the persons having interest, is reposed 
in the Board by section 57 (1) of the Act which also mentions the several provisions 
which the scheme may contain for the proper administration of the endowment. 


Every order of the Board has to be published in the manner prescribed in the 
Act, and, on such publication, the trustee or any person interested may, within 
six months of the date of such publication, institute a suit in the Court to modify 
or set aside such order. Subject to the result of such suit, every order of the Board 
shall be fina] and binding on the committee, the trustee and all persons having 
interest. 


An enquiry for the settlement of a scheme for the Temple, under the Act, was 
first initiated in 1928 by the Board of Commissioners (now respondent No. > but 
a final decision by the said Board was deferred until the decision in a suit (O. S. No. 
15 of 1929) relating to the trusteeship of the temple was arrived at. The last men- 
tioned suit was one in which the plaintiff claimed that he was the sole hereditary 
trustee of the temple and that the Board could not therefore interfere with his 
management thereof or with its Kattalais. ‘The suit, which was finally disposed of 
by the High Court of Madras on appeal, was unsuccessful throughout, and it decided 
finally that the Temple was not an “ excepted ” Temple within the Act. The 
said enquiry was thereupon continued and ended on 7th July, 1937, when, by its 
order of that date, the Board, after hearing all parties interested and giving due 
consideration to all the relevant evidence, settled a scheme for the due adminis- 
tration of the Temple, including its Aattalats. 


It is unnecessary to refer to the clauses of the scheme except clauses 6 to 10, to 
which particular objection was taken by the appellants. These clauses relate to the 
various Kattalais of the Temple including the midnight service and provide that the 
trustee of the Temple shall be an ex-officio co-trustee of each of the Kattalat endow- 
ments attached to the Temple, and that a budget of the several Kattalais and a 
consolidated budget of the Temple shall be submitted to the trustee of the Temple. 
Further provision is made for seeing that the Kattalais are performed properly 
according to the prescribed scale and the budget sanctioned, and, if the Kattalai trustee 
fails to perform the Kaitalat, the Temple trustee shall perform the same and 
debit the cost' to the account of the Aaffalai: clause g provides that the Kattalat 


318 THE MADRAS LAW JOURNAL REPORTS. [1947 


trustees shall keep regular accounts supported by voucher, and clause 10 places 
restrictions upon the right of the Kattalat trustees to lease out the lands. 


Other provisions of a like nature follow. 


Feeling aggrieved by these provisions, the appellants instituted, on 5th January, 
1938, in the Court of the District Judge of Tinnevelly, a suit against respondent No. 1 
(defendant 1, the Board of Commissioners principal defendant), defendant 2 the 
predecessor of respondent 2 (the general trustee of the temple), defendant 3, the 
Tinnevelly Circle Temple Committee, later represented by defendant 1 ; defendant 4 
and defendant 5 were in the nature of pro forma defendants, and they, later made 
common cause with the plaintiffs; defendant 4 is now represented by appellant 6, 
and defendant 5 is now appellant 5. 


Objection was raised to, the scheme on the ground that it was framed upon the 
erroneous view that the properties of the said Kattalai had been absolutely dedicated 
to the Temple. The endowment, it was contended, consisted merely of a charge 
on the properties and the Board had therefore no power to frame a scheme in respect 
of it. Clauses 6 to 10 of the scheme were unnecessary and also derogatory to the 
prestige and self-respect of the plaintiffs and their family who had founded the 
Kaitalai. The scheme relegated the Kattalai trustees to a very subordinate position 
and imposed unnecessary restrictions on their power of management of the properties. 


— 


There were other objections raised which it is unnecessary to notice in detail. 
The plaintiffs, therefore, prayed, inter alia, for a modification of the said scheme 
by deleting therefrom clauses 6 to ro, and inserting therein a specific clause recognis- 
ing the plaintiffs’ right (and that of defendants 4 and 5) to the balance that may 
remain out of the income after meeting the expenses of the said Kattalat, and, in 
any event, by recognising the plaintiffs right (and that of defendants 4 and 5) 
to be the sole trustees thereof. 


By its written statement, défendant No. 1 denied the plaintiffs’ allegations 
as to the history, nature and usage of the endowments. In particular the defendant 
Board denied that the Kattalai was founded by the plaintiffs’ family and pointed 
out that the plaintiffs had not produced any written grant relating to the same ; 
and, in the absence of such a grant, the defendant was entitled to rely on the 
documents relating to inam proceedings, inam title deeds and entries in the settle- 
ment registers and pattas, and that, on the proper consideration of these and other 
documents, it would be found that the endowments of the Kattalai had been granted 
absolutely and that the plaintiffs and thdir ancestors had held the properties in 
trust for the institution ; that the plaintiffs were not entitled to appropriate the 
surplus for their use ; that such right had never been recognised in any proceeding 
which was binding on the institution ; and that the plaintiffs’ ancestors have only 
been acting as the managers or supervisors of the Kaitialat. 


As for the scheme, the defendant stated that, before framing it, it had to 
satisfy itself as to what properties were to be governed by the scheme and that 
defendant, after considering all the materials placed before it and after hearing 
the parties and their Vakils, decided that the Kattalais of the Temple, including 
the suit Kattalai, were endowments made to the Temple by the Carnatic Rajas 
for the benefit of the Temple, in regard to each of the periods of daily worship. ` 


Other defences were raised which it is unnecessary to notice in detail. 

Defendant No. 2, the general trustee of the Temple, raised grounds similar 
to those set out in the written statement of defendant No. 1 and denied the plaintiffs’ 
claim. 

Defendant No. 3 (now represented by respondent No. 1 under whose super- 
vision it then was) filed a memorandum practically supporting the decision taken 
by defendant 1. 

Defendants 4 and 5, being members of the same family as the plaintiffs, 
supported their case,  —— aa l l 
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Ten issues were raised, of which the only material ones requiring consideration 
are : 

Issue (5) “ Whether the endowment consists only of the amount of the expenses required for 
conducting the Aaétalai in conformity with the recognised scale,” and 

Isue 8) “ Whether the entire properties form the endowment or whether the endowment 
consists merely of a on the income of the properties for meeting the expenses of the Kattalai 
according to the fixed scale.” 

By a judgment dated 7th March, 1941, the learned District Judge ordered 
the said scheme to be modified. Clause 10, stated above, was ordered to be deleted, 
and the words “ so far as it relates to the Kattalai ” were added at the end of clause g. 


A ‘decree in accordance with the judgment was drawn up on 7th March, 1 94I 
and from the said decree defendants 1 and 2 (the present respondents) appealed 
to the High Court of Judicature at Madras. The appeal was heard by a Bench 
consisting of Somayya and Horwill, JJ., who, by their judgment dated goth April, 
1943, reversed the decree of the District Court and dismissed the plaintiffs’ suit 
with costs throughout. 


In support of their respective cases in the Courts in India, the parties, in the 
absence of any deed of endowment or grant or any other similar document supporting 
the plaintiffs’ claims relied mainly upon certain documentary evidence, upon the 
proper appraisal of which, as upon the correct inferences to be drawn therefrom, 
depends the decision of the main points of this case. In addition to documentary 
evidence, the plaintiffs’ case was sought to be supported by his own evidence and 
that of his local agent. This oral evidence has not been regarded as of much conse- 
quence. 


Their Lordships feel relieved of the necessity of entering on a detailed considera- 
tion of the evidence as the High Court has, in a very careful and elaborate judgment, 
fully reviewed it, and their Lordships find themselves in complete agreement with 
the conclusions at which the High Court arrived, and also with the manner in which 
those conclusions were reached. Their Lordships therefore will content them- 


selves with reviewing only some of the important evidence which was considered 
by the High Court. 


As there was no deed or grant or any document throwing light on the nature 
or terms of the endowment, the High Court, in their Lordships’ opinion, was justified 
in relying upon other documentary evidence for the purpose of determining what 
the true nature of the endowment was. Such documentary evidence consisted, 
inter alia, of inam registers, title deeds, statements in survey and settlement registers, 
fattas and orders of various revenue authorities to their subordinates in connection 
with the endowment in question. As for the inam title deeds, they followed the 
nam enquiry of 1864, and were issued by the Government to the midnight Katialaz, 
and these have not been printed. It appears, however, that four title deeds (Nos. 72, 
121, 122 and 257) were issued by the Government in accordance with the recom- 
mendation of the Inam Commission. 


Their Lordships’ attention was called to these title deeds of the years of 1864 
and 1865 and the words occurring therein make it clear that they were all issued 
“to the managers for the time being of the Ardhajama (midnight) Kattalai in the 
Pagoda of the Temple.” These managers were the ancestors of the appellants 
and they accepted these title deeds. Besides, certified copies were in evidence 
of the statements made before the Inam Commissioner by the ancestors of the 
appellants [Exhibits XVI and XVI (a)]. The originals of these statements were 
signed by them. Their Lordships’ attention was called to the several entries under 
the different columns of these exhibits, and their Lordships are in complete agreement 
with the High Court’s interpretation of these documents and several others of a 
similar nature. 

There is not the slightest doubt, in their Lordships’ opinion, that all these 
inams are grants made to the Kattalai and described as “ Devadayam ” (gift to God). 
There is no indication that any claim to the surplus was advanced at any time. 
The predecessors in title of the appellants described themselves as persons who 
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had the “ vicharanai ”, i.e., supervision, or management of the Kattalai. The entries 
in the inam statements and fair registers likewise make clear that these endow- 
ments were made by Carnatic Rajas and not by the ancestors of the appellants. 
The original Sanad, if in existence, must therefore be with the appellants’ family. 


The plaint does not state how the appellants became entitled to the surplus, 
whether „under the original grant or under any subsequent arrangement. The 
only relevant statement is that their family acquired inams of various kinds from the 
rulers of the Carnatic and have been appropriating the surplus for forty or fifty 

ears. If the documents mentioned above reveal the true nature of the grant, 
the identity of the donors and the donee and the capacity in which the appellants’ 
ancestors possessed and managed the endowment, the mere appropriation of the 
surplus by the appellants or their ancestors could hardly give them a title to the 
beneficial interest in the surplus. ‘They were, on their own admission, solemnly 
recorded in documents in the course of a public enquiry by Government, mere 
supervisors or managers of the endowment. They were therefore in a fiduciary 
position, with the obli tion to employ the income for the purposes of the endow- 
ment. They could claim no adverse title against the endowment—in fact, 
no such claim has been made—and it is obvious that if they utilised the surplus 
for their own benefit and apart from the purposes of the endowment, they were 
guilty, as the High Court rightly observes of a misappropriation of the funds of 
the trust. 


It was argued before their Lordships, relying on certain observations of this 
Board in the case of Vidya Varutht Ihurtha v. Balusami Ayyar1, that inam proceedings 
do not create any dedication, they are instituted simply with the object of investi- 
gating titles to hold lands revenue-free as belonging to valid endowments. It 
rs further urged that the gifts in this case were made long before the inam proceeding ; 
the purpose of the gifts must therefore, it is urged, be gathered from established 
usage and practice. But the observations of this Board in that case have to be 
read with what was stated by their Lordships in Arunachallam Chetty v. Venkatachala- 
pathi Guruswamigal?. 

That case, like the present one, dealt with a religious institution and the usages 
and customs thereof and with reference thereto their Lordships stated that they 
attached great importance to the inam register. 

“ It is true,” they observed,- “ that the making of this register was for the ultimate purpose of 
determining whether or not the lands were tax free, but it must not be forgotten that the preparation 
of this register was a great act of state and its preparation and contents were the subject of much 
consideration under elaborately detailed reports and minutes. It is to be remembered that the 
Inam Commissioners, through their officials, made enquiry on the spot, heard evidence and examined 
documents, and, with regard to each individual property, the Government was put in ossession 
not only of the conclusion come to as to whether the land was tax free but of a statement of the history 
and tenure of the propt y itself. While their Lordships do not doubt that such a report would not 
displace actual and authentic evidence ın individual cases, yet the Board, when such is not available 
(as in the present appeal), cannot fail to attach the utmost importance, as part of the history of the 
property, to the information set forth in the inam register.” 

It is true that when the terms of the grant are available, the inam title deeds 
are not evidence as to the effect of the grant, which must depend upon the language 
used in the instrument and the circumstances of the grant itself ; the deeds in such 
a case of the Inam Commissioners confer no higher title than was originally granted 
(see Secretary of State for India in Council v. Srinivasa Chariar®). 


The question arose in a recent case before this Board with reference to a 
Madras inam (see Secretary of State for India v. Srimath Vidhya Sri Varada Thirtha 
Swamigal*), where it was held that the title deeds and the entries in the inam register 
are evidence of the true intent and effect of the transaction and of the character 
of the right which was being recognised and continued. The entries in the inam 
nage 


1, (1921) 41 M.L.J. 346: L.R. 48 I.A. 302, g. (1920) 40 M.L.J. 262: L.R. 48 I.A. 56, 
326, 327: ne ar coer 4 67: ree 44 Mad. 421 a 

2. (19 7 .J. 460 : L.R. 46 L.A. 204, 4 {1 ) 2 M.LJ. 367 : L.R. 69 I.A. 22 
217, 218 : PLR. 43 Mad 253 (P.C.). 40: LLR 1942 Mad. 893 (P.C.). i 
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register and the description of the’. inamdar therein were accepted as indications 
of the nature and the quantum of the right and the interest created in the land. 


The High Court has bestowed detailed consideration on the case of the Ryotwari 
lands or Ayan (assessed lands), the other kind of property belonging to the said 
Kattalai. The main evidence in this behalf was furnished by the pattas which were 
issued by the Government from time to time, and the entries in the settlement 
registers of various years. After a careful consideration of the several documents, 
the High Court came to the conclusion, with which their Lordships agree, that 
the Pattadar in all these documents is described as Papavinasaswami Ardhajama Kattalat 
Vagai Nelliappa Pillayan. In other words, the Pattadar is the Kattalai and it is 
described as of the Temple and the appellants’ ancestors are mentioned as “Vagai” 
(agents) thereof. These documents therefore clearly show that the Ryotwari lands 
all stand registered in the name of the endowment “ Ardhajama Kattalai in the 
Papavinasaswami Temple”. The word “ Vagai” which occurs in connection with 
the names of the appellants’ ancestors, means “ through ” or “represented by”. 
It is equally clear, as the High Court observes, that if they (appellants’ ancestors) 
had any beneficial interest in the property, or if the properties were given to them 
subject to the obligation of provi for the particular midnight worship in the 
suit Temple, they would have been described as the ““ Pattadars ”. 


The High Court rejected, in their Lordships’ opinion rightly, the suggestion 
that the words “ Papavinasaswami Ardhajama Kattalai” were a mere description 
of the appellants’ ancestors. Their Lordships accept the conclusion at which the 
High Court arrived, that the Pattadar in, these documents is the Papavinasaswami 
Temple Ardhajama Kattalai represented by the appellants’ ancestors ; and, as a 
Ryotwart ge ae is entitled to all the interest in the lands, the conclusion is irresis- 
tible that such interests passed to the endowment. 


The last piece of evidence which the High Court considerd was the earlier 
documents relating to the history of this institution. These relate to the last century 
and are in the nature of orders directed by higher revenue officials to their subordi- 
nates in connection with the management of this endownment. 


It is enough to refer to two out of the several exhibits considered by the High 
Court ; they are illustrative of the rest. Exhibit I (page 5 of part II) relates to the 
proceedings of the collector at as early a date as 6th January, 1827. In this 
document, the rent-free lands are mentioned as “ having been granted for the 
Kattalais ‘attached to the Davasthanam Temples and for other sundry charities.” 
‘specified:in the document. A complaint is referred to that the charities were 
not properly conducted by those who were in management of them, and in that 
connection an order is given that the respective charities should be properly and 
strictly conducted ; pepe accounts thereof should be furnished to the Government, 
and if it was not conducted properly. it would be taken up by the Government 
and conducted by it, and that supervision should be exercised to see that the charity 
was properly conducted and carried~dut. 


Two years later, in 1829, a petition (Exhibit G) was submitted by one of the 
ancestors of the appellants, in which a claim was made in several places for conduct- 
ing the “ management of the endowment.” One statement of the ancestors 
is important, that “my own paternal grandfather was conducting the Vicharanai 
(management) of the said Kattalai and it was conducted by several others after 
him.” On the basis of this ancestral right, the petitioner claimed that he was 
entitled to the management of the aforesaid Kattalai, and relied upon two previous 
decisions in his favour as being the'person who had a right to the management 
‘of the Kattalai. These important. documents, which had come into existence 
before the Inam proceedings started in the sixties of the last century, show that 
even at that early period the plaintiffs’ ancestors claimed only to be the managers 
of the endowment and no claim was made to the surplus of its income. 


; The peculiar feature of this case is that throughout the long and varied history 


of the endowment no claim was ever made to a beneficial enjoyment of the surplus 
41 
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income though several PLEA arose for making such a claim. Counsel 
for the appellant had to admit this fact, but he drew attention to one solitary exhibit 
in the case, Exhibit CC, dated roth December, 1879, (part II, page 57), and it 
was urged that under that document the several members of the appellant’s family 
effected a division and described themselves as owners of the portions which they 
respectively obtained. But, as the High Court observes, this document was in 
the nature of a compromise of a dispute between the two sections of the family in 
which the trust was not represented. The dispute itself was about entering 
the names of the plaintiffs in that suit in the public registers. The expression 
“ owner”? does not therefore necessarily mean that the private ownership of the 
parties in the properties of the endowment was recognised, and that expression, 
in the light of the surrounding circumstances, might well refer to the right of manage- 
ment, which privilege was highly valued by the member of the family, as the other 
documents indicate. 


The last three lines of this document, however, are significant ; the properties 
to which the compromise related are mentioned as “set apart for the Ardhajama 
(midnight) Kattalai annual celebrations and monthly celebrations in the Temple 
of the deity, Papavineswarar.” ‘The High Court therefore rightly rejected this 
document as supporting the plaintiffs’ claim. 


The entire case of the plaintiffs is built on the assumption that there is a fixed 
unalterable scale of expenditure for the suit institution, that it left a surplus which, 
from the beginning, was being appropriated by the trustee. But the evidence 
proves that, though the institution for brevity was known as Ardhajama Kattalai, 
from the income of the properties, articles of worship were provided not only for 
the midnight worship but also for various weekly, fortnightly, monthly and annual 
celebrations (see for example, Exihibit JJ). Further there is evidence (Exhibits XII 
and XIII) which shows that the expenses relating to the repairs of the compound 
wall, the tank attached to the Temple, the road leading to it, and other necessary 
repairs, were also made from the surplus income of the Kattalai. It is obvious 
that the amount to be spent on such repairs could not be fixed for all time : it would 
vary from time to time according to the exigencies of the situation. With a growing 
income the amount to be spent on the various festivals might also be increased. 


There is therefore no basis for the argument that the objects of the Trust can- 
not in any case exhaust the entire income. There is evidence to show that the 

lus income was occasionally used for new and special charities in the Kattalat 
(see Exhibit O), that the income of the Kattalai every year was to be collected, 
and, after meeting the expenses on the fixed scale, the remaining amount was 
ordered to be kept in the treasury of the Taluq. 


The High Court concludes its judgment by a reference to some of its previous 
unreported decisions, in which it appears that a similar question arose with respect 
to another Katialai, in this very Temple. The facts were very similar : a scheme 
was framed by the Board on the footing, as in the present case, that the persons 
in charge of the Kattalais had no beneficial interest in the surplus income. Suits 
were filed by the Kaitalaidars. The same District Judge held, as in this case, that 
the plaintiffs were entitled to the beneficial interest in the surplus. The matter 
came up before the High Court and there was the same kind of evidence as in this 
case : inam title deeds, registers, Pattas about Ryotwari lands. The family had 
been appropriating the surplus income for a long time. On this evidence, the 
High Court came to the conclusion that the Kattalaida:s had not proved a right 
to the surplus income. Similar questions appear to have arisen in various other 
suits between the Archaks (officiating priests) and the trustees of the Temples, with 
similar results. 


Their Lordships agree with the conclusions which the High Court arrives 
at after a consideration of all these cases that where the grant is to the deity and 
the income is earmarked for the services for which the special endowment is created, 
if there is a surplus which cannot be spent on these services, it would be a case for 
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‘the application of the cy-pres doctrine, but a special trustee cannot claim the 
surplus. 


The finding of the High Court that the charity in question was founded by 
the Carnatic Rajas and not by the ancestors of the appellants, considerably weakened 
their case, for, in the face of this finding, it could not be urged that the present 
case fell within that class of cases where it would be considered proper and in congo- 
nance with the principles of Hindu Law, that in conformity with the wishes of 
pious donors their heirs should be regarded as the owners of the property to enable 
them to maintain the family prestige by conducting the charity. A dedication 
is not invalidated by reason of the fact that the members of the settlor’s family are 
nominated as Shebaits or managers and given reasonable remuneration out of the 
income of the endowment, as also other rights like residence in the dedicated pro- 
perty. But there must be clear words to this effect in the terms of the foundation. 
The facts proved or admitted in this case clearly show that it does not fall within 
that class of cases. 


A few cases were cited in the course of the appellants’ argument, of which only 
two appear to require consideration. 


Ramanathan Chetti v. Murugappa Cheiti1, was a case where an unbroken period 
of nineteen years’ usage was in pursuance of an arrangement between members 
of a family ; the existence and legality of the arrangement were denied. This 
Board held that the evidence of nineteen years’ continuous usage was conclusive 
evidence of the fact of such arrangement and that the arrangement was not improper 
and could not be avoided except by proper proceedings instituted for that purpose. 
In the'present case no such arrangement is in evidence with which the possession 
or enjoyment of the appellants’ family could be said to have commenced. The 
only arrangement mentioned is the compromise between the members of the family 
to which the endowment was not a party. 


The other case relied upon was Mahomed Mazaffar-al-Musavi v. Jabeda Khatun?®, 
where the rule was affirmed relating to the presumption of a lawful origin in support 
of proprietary rights long and quietly enjoyed as it was explained in an earlier 
case by Lord Bu ter in the following terms : 

“ When every party to the orginal transaction has passed away and it becomes completely im” 
possible to ascertain what were the circumstances which caused the original grant to be made, it i® 
only following the policy, which the Courts always adopt, of securing as far as possible, quiet posses” 
sion, to people, who are in apparent lawful holding of an estate, to assume that the grant was lawfully 
and not unlawfully made.” 

But it was explained in the same case that this rule is applicable where there is 
absence or failure of actual evidence. The presumption, it was stated, of an origin 
in some lawful title which the Courts have so often readily made in order to support 

ssessory rights long and quietly enjoyed arises where no actual proof of title is 
orthcoming, and the rule has to be resorted to because of the failure of actual 
evidence. In the presence case, where there is ample and convincing proof of the 
nature of the grant, the object of the endowment and the capacity of the persons 
claiming ‘the user and enjoyment, the rule can hardly have any application. 


A supplementary argument was advanced on behalf of the appellant that the 
grant in this case properly interpreted was only of the Melvaram (the landlord’s 
share of the produce) and not of Kudivaram (the tenant’s interest in the produce). 
Reference was made to the case of Upadrashta Venkata Sastrulu v. Divi Seetharamudu?, 
where the distinction between these two rights has been explained by this Board. 


With reference to this argument, it is sufficient to observe that this distinction 
is not material in this case, as was admitted by Counsel in the main argument of 
the appellants. The chief question was whether the endowment consisted only 
of the amount of the expenses required for conducting the Kattalai in conformity 





1. (1906) 16 M.L.J. 265: L.R. 33 LA. 139, (190) : ILL.R. 57 Cal. 1293 (P.C.). 
143: LÈR. 29 Mad. 283 (P.C.). 3- (1919) 37 cee. 42: L.R. 46 LA. 193 
2. (1930) 58 M.L.J. Gat : L.R. 57 LA. 125 I.L.R. 48 . 166 (P.C.). 
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with the recognised scale, being merely a charge on the income- for meeting such 
expenses, or whether the entirety of the property formed the endowment. 

As the High Court has held, and the decision is approved by this Board, that 
the endowment did not consist merely of a charge on' the income of the property, 
it is unnecessary to pursue the point further, for, whatever was the subject-matter 
-of the endowment, the whole of it was intended for the benefit of the endowment, 


including any surplus which might on occasions arise, and the managers had no 
beneficial interest in such surplus. 


For all these reasons, their Lordships affirm the decision and decree of the 
High Court, and will humbly advise His Majesty that this appeal be dismissed. 
The appellants will pay the costs of the appeal. 


Solicitors for Appellant: T. L. Wilson and Co. 
Solicitors for Respondents: Douglas Grant and Dold. 


V.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAJAMANNAR. 
Prem Raj Sowcar .. Pettttoner:* 


i Madras Pawnbrokers Act (XXIII of 1943), sections 3 (1) and 18 (1)—Persons contemplated by the 
Act—Casual act of taking a pledge and advancing a loan—If an offence, in the absence of a licence. 


_ The Madras Pawnbroker’s Act clearly contemplates a person being engaged in the business of 

goods and chattels in pawn for a loan and it would not have been in the contemplation of 

the Act to bring within the mischief of its provisions any person who casually may take on pledge 

any article. ere only a stray act of taking a pledge is proved against a person, he would not be 
guilty of an offence under the Act for not taking out a licence under the Act. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Chief. Presi- 
‘dency Magistrate, Egmore, Madras, dated 22nd August, 1946, in ©. C. No. 1843 
of 1946. 

G. Ramakrishna Aiyar for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

The Court made the following 


ORDER. —The petitioner was convicted by the learned Chief Presidency Magis- 
trate of an offence under section 3 (1) and 18 (1) of the Pawnbroker’s Act (XXIII of 
1943). ‘The evidence on which the conviction was based was that on the 24th 
February, 1946, P. W. 2, went to the shop of the accused and wanted money ‘on 
a silver waist cord. The accused said he would buy it outright for Rs. 5 but P. W: 2, 
refused to sell it and he was prepared only to pledge it. The accused accepted the 
article on pledge for Rs. 5 for a month on an interest of Re. 0-8-0: This is all the 
evidence in the case. ‘There is no evidence that the accused took any other article 
_on pledge. Section 3 (1) of the Act says “ No person shall carry on or continue to 
carry on business as a pawnbroker unless he has obtained a pawnbroker’s licence 
under the Act.” “ Pawnbroker ” is defined as a person who carries on the business 
of taking goods and chattels in pawn for the loan. In my opinion the Act clearly 
contemplates a person being engaged in the business of taking goods and chattels 
“in pawn for a loan and it would not have been in the contemplation of the Act 
-to bring within the mischief of its provisions any person who casually may take on 
pledge any article. There is no evidence that the instance of which there was 
evidence was anything but a stray instance. The prosecution, therefore, did not 
~ establish either that the accused was a pawnbroker or that he carried on business as 
“a pawnbroker. The conviction was therefore clearly unsustainable. I set aside the 
‘conviction and aeque the accused. The fine, if a will be refunded. 


Vio. E Gg -- > Petition allowed. 


*CxLR.G. No. 1135 of 1946. | rath Au 1047: 
(Gil. RP. No. 1087 of 1945.) gust, 1047+ 
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| IN THE HIGH COURT OF JUDICATURE AT MADRAS. `. 
s Si PRESENT — MR. Jusrice RAJAMANNAR. 
K. Kelu Nair . .. Petitioner* 
' v 


T. S. Thirumampu and others ` ` 5 Respondents, 


Penal Code (XLV of 1860), section 499, exceptions 2 and g—Article in newspaper consisting of i tons’ 
ins public offcer—Good faith—Test—Opinion of superior officer acquitting the officer concerned of blame— 
Efst. | 

Where in an article in a newspaper imputations are made against a public officer, the writer 
will come under the exceptions 2 or g of section 499 of the Penal Code, if the statements complained 
of were! made in good faith or for public good. It cannot be said that the opinion of the superior 


officer who enquired into the allegations should be decisive as to the “ good faith” of the a . The, 
fact that the superior officer on enquiry came to the conclusion that the allegations had not been 

proved does not mean that the allegations were not made “in good faith”. It is for the Court- 
to determine whether the writer acted without due care and attention in making the allegations 

complained of. The fact that the accused did not wait before publishing the article till he received 

a reply :to his petition, making almost the same allegations, from the superior officer enquiring into 

them does not negative “ good faith ”. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
Additional First Class Magistrate, South Kanara, dated 25th March, 1946, and 
made in G. C. No. 112 of 1945. ` = 


. P. Govinda Menon for M. Santosh for Petitioner. 

M. Srintvasagopatan for T. K. Rajagopala Aiyangar for Respondents. 

The Public Prosecutor (V. L. Fihiraj) on behalf of the Crown. 

The Court made the following 

Orper.— This case arises out of a complaint filed by the petitioner one Kelu 


Nair charging the first and the second accused with an offence punishable under 
section 500, Indian Penal Code and the third accused with an offence punishable 
under section 501, Indian Penal Code. The second accused is the publisher andi 
the third accused is the printer of a Malayalam newspaper called ‘‘ Deshabimani ” 
printed and published at Calicut. The first accused is the writer of an articlè 
published in that paper in its issue dated 25th March, 1945, under the caption, 
“ Panathadai village of Kasargad Taluk— The dancing ground of repression.” 
The petitioner alleged that the said article contained defamatory matter consisting 
of imputations which would harm his reputation. To the charge as framed by 
the Additional First Class Magistrate, South Kanara, on this complaint was 
appended an extract from the said article of five passages. These passages, according 
to the Petitioner, maliciously and falsely made scurrilous attacks against him in the 
discharge! of his duties as the Patal of Panathady. The Magistrate acquitted all 
the accused of the offences with which they were charged on the ground that the 
article was written and published in circumstances which would bring it within the 
ninth exception of section 499, Indian Penal Code. The complainant seeks to revise 
this order, of acquittal. 

Undoubtedly the article in question contained matter defamatory of the petitio- 
ner. Inter alia it alleged that he as patal was guilty of acts of oppression against the 
villagers in discharging his duties and in particular in the matter of procurement 
of grain. It was also alleged in the article that the petitioner had been taking 
bribes. The sole question therefore is whether the accused are entitled to the benefit 
of any of the exceptions to section 499 of the Indian Penal Code. The Magistrate 
considered; that the ninth exception applied to the case. In revision learned 
advocate for the petitioner Mr. P. Govinda Menon suggested that the second 





*CrLR.C. No. 473 of i | 14th July, 1947. 
(Crl. R.P. No, 454 of 1946) ; 
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exception,,if any, was the.more appropriate to the facts of the case.. This exception 
enacts that : i i 

“Tt is not defamation to express in good faith ‘any opinion whatever respecting the conduct of 
a public servant in the discharge of his public functions, or respecting his character so far as his charac-r 
ter appears in that conduct, and no further.” : 


The ninth exception on the other hand enacts that : 


‘ It is not defamation to make an imputation on the character of another, provided that the 
imputation be made in good faith for the protection of the interest of the person making it, or of 
any other person, or for the public good.” 


’ 


The article which is fairly lengthy in form appears to be a descriptive account of a 
tour undertaken by the writer, that is the first accused, to Panathady. The article 
describes the plight of the villagers and in several places gives an apparently verbatim’ 
reproduction of the complaints made to the writer by some of the villagers who. 
were the victims of the petitioner’s oppression. After giving an account of what. 
the villagers told him, the writer winds up by saying that the poor people could 
not file a complaint in a Court of law and seek justice and that he has written to the 
Collector asking him to conduct an enquiry into the state of affairs existing in the 
village and to punish the persons guilty of oppression. ‘There is very little in the, 
article which can be described as the opinion of the writer, respecting the conduct 
of the petitioner. The incidents related need no comment if true. I do not think 
it however very material in this case to decide which of the two exceptions, whether 
the second or the ninth is the more appropriate. The only material question which 
falls for decision is whether the expression of opinion or the making of the 
imputation by the accused was “in good faith”. If it was, the lower Court was 
certainly right in acquitting the accused. 


The learned advocate for the petitioner contended that the writer could not 
be said to have acted “in good faith” because on the 17th March, 1945, he had 
sent up a petition to the Collector of South Kanara containing almost the same 
allegations as in the article and without waiting for a reply from the Collector he 

roceeded to publish the article on the 25th March, 1945. It was also urged by- 
him that ultimately the Collector, after an enguiry, came to the conclusion that 
the allegations made by the first accused against the petitioner were false. The 
order of the Collector on the petition of the first accused is dated the 28th May, 
1945, long after the date of the article in question. In determining the question 
of bona fides it was contended that the opinion of the superior Government officer 
wha.dealt with the allegations made by the first accused and who made an enquiry 
should be a decisive factor. I do not agree. The fact that the Collector, on 
such enquiry as he chose to make, came to the conclusion that the allegations had 
not-been proved does not mean that the allegations were not made “ in good faith ”, 
i.e., that they were made without due care and attention. It is for the Court to 
determine whether the first accused acted without due care and attention in making 
the allegations against the petitioner in his article. Nor do I think the fact, that 
the first accused did not wait till he received a reply from the Collector, negatives 
good faith. In matters like this a strong public opinion is as effective as T oàn- 


mental action. | 


The guestion remains whether the action of the first accused can be said to 
have-been done “in good faith’. The Magistrate found that none of the accused 
were actuated by any malice or illwill towards the petitioner. All the imputations 
and allegations in the article were, as appears from the article, themselves, based 
upon what was related to the first accused by the villagers. Whether the villagers 
were speaking the truth or not, it does not appear to have been suggested that the 
first accused never went to the village to collect information. No less than ten. 
defence witnesses were examined to prove that proper enquiries had been made 
of the facts contained in the article and that caly after being satisfied that there 
was an element of truth in the statements that the article in question was published. 
The Magistrate even goes to the length of holding that it cannot be definitely held 
that all the imputations are wholly false or unjustifiable. It is therefore clear that 
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the first accused did exercise due care and attention before he expressed his opinion 
respecting the conduct and character of the petitioner in the discharge of his public 
functions. J agree with the Magistrate, even assuming the ninth exception to section 
499, Indian Penal Code, applied to the case, that the impitations were made in 
good faith for the public good. There is therefore no reason to interfere with the 
order of acquittal. 

The revision petition is therefore dismissed. 


K.S. Petition dismissed. 


© IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. Justice RAJAMANNAR. 


The Public Prosecutor .. Appellant* 
D. 
Perumal and another .. Respondents. 
Madras Prohibition Act (X @f-1937), section 4 (1) (j)—Charge of an offence under—Admission by accused 
that he was found tn a drunken state in prohibited ar onviction on that ission, when justified.. 


Where an accused charged with an offence under section 4 (i) (j) of the Madras Prohibition 
Act admits that he was found in a drunken state in the prohibited area, it would be quite legal for 
the Court to convict the accused on such admission, if there was evidence on record that aving regard 
to the distance between the place where he was found and the nearest place in a non-prohibited 
area, the accused must have consumed the liquor within the prohibited area itself. In the absence 
of any such evidence, the accused cannot be convicted on his admission. 

Appeals under section 417 of the Criminal Procedure Code (1898), against the 
acquittal of the aforesaid respondents (accused) by the Treasury Deputy Collector 
first class Magistrate of Salem in C. A. Nos. 21 and 20 of 1947 respectively. on his 
file preferred by the accused against the judgment of the Court of the Stationary 
Sub-Magistrate of Salem taluk dated 4th April, 1947, in C. C. No. 1198 and 1199 
of 1947, respectively. 

The Public Prosecutor (V. L. Ethiraj) in person. 


The Court delivered the following 

JupcmMentT.—The accused in this case was charged with an offence under 
section 4 (1) (j) of the Madras Prohibition Act. There was no direct proof that 
he consumed the liquor in any area in which the Act was in force. 

The'trial Magistrate convicted him on the ground that he pleaded guilty but 
I suspect that what he admitted was that he was found in a drunken state in the 
prohibited area, which was all that was stated in the charge sheet. 


On that admission it would be quite legal for a Court to convict the accused 
if there was evidence on record that having regard to the distance between the 
place where he was found and the nearest place in a non-prohibited area, the accused 
must have consumed the liquor within the prohibited area itself. In this case, 
there was no such evidence. 


In the absence of such evidence, I do not think it proper that the accused should 
be convicted on his admission that he was found drunk within a prohibited area. 


With these remarks, the appeals are dismissed. 
V.S.. Appeals dismissed. 


i 
l 
L 





*CrlLAppeals Nos. 410 and 411 of 1947. 13th August, 1947 
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Nih | [PRIVY COUNOIL.]' 


(On apei from the High Court of Judicature at Patna. ) 


PRESENT :—Lorp THANKERTON, Lorp ‘Urawarr, Lorp pu Parcg AND Pe 
Joun BEAUMONT.. 


Srinivas Mall Bairoliya and another ai Appellant 
v. 
King-Emperor .. Respondent. 
Defence of India Rules (1939), Rules 81 (4), 119 (1) and 130 (1)—Scops and object of —Presumption 
of proper promulgation and publication of orders and extent of—Orders under Defence of India Rules 


tf should be in any particular form—Offences ade the Defence of India Rules—Liability of master for acts of 
servani—Mens rea—Necessitp—Evidence Act (I of 1872); sections 14 and 133—Evidence of similar transactions 
not the subject of charge—Admissibility to prove intention—Accomplice—Evidence oef—Value to be ial 

The main object of Rule 190 (1) of the Defence of India Rules is to protect persons charges 
made by private individuals, who might be irresponsible or malicious. It would not be 1 ght to ee 
pret it as demanding a detailed formulation of charges with the names of witnesses. 

When once the making of an order has been proved, there may well be a presumption cae Bi 
had been duly promulgated and there may of course be evidence from which such AE 
may be inferred, but the fact that a person has acted as he mi ea a 
in existence, and if he had been minded to disobey it, cannot conclusive to show either ta a an 
order has been duly made or that he has had notice of it. The ‘Defence of India Rules do not 
require that orders should be in any particular form, and indeed rule 119 (1) seems to contemplate 
that they may be made orally. 

Courts should always bear in mind that unless the statute either clearly or by necessary 
implication, rules out mens rea as a constituent part of a crime, the accused should not be found guilty 
of an offence t the criminal law unless he has got a guilty mind. There are no grounds for 
saying that offences against those of the Defence of India Rules are within the limited and ex 
tional class of offences which can be held to be committed without a guilty mind. Offences within 
tbat class are usually of a comparatively minor character, and it would be result of this 
delegated legislation, if a person who was morally innocent of the blame a en held vicariously 
liable for a servant’s crime and so punishable with imprisonment, 

Evidence of similar transactions not the subject of any charge, relevant to the charge of abetting 
an offence as showing an intention to aid the commission of the offence and an intentional omission 


to put a stop to an illegal practice, which was an “ illegal omission,” would be admissible to prove 
intention under section 14. of the Evidence Act. 


No doubt the evidence of accomplices ought as a rule to be regarded with suspicion. The degree 
of suspicion which will attach to it must however vary according to the extent and nature of the com- 
plicity. 


W. W. K. Page, U. Sen Gupta and R. Ritson for Appellants. 
B. J. MacKenna for Respondent. 
Their Lordships’ Judgment was ETETEN by | 


Lorp pu Parcg.—The appellants were convicted on November 4, 1943, 
by the Deputy Magistrate of Darbhanga, under the Defence of India Rules relating 
to the control of prices and were sentenced to terms of imprisonment. ‘The Sessions 
Judge confirmed the convictions and the sentences. Applications to the High Court 
of Patna for the revision of the Judgment of the Sessions Judge were dismissed. 
The appellants obtained special leave to appeal from the judgment of the High 
Court to His Majesty in Council. 

Srinivas Mall Bairoliya (hereafter called the rst appellant) was at the material 
time acting as Salt Agent for part of the district of Darbhanga. He had been 
appointed to this office in October, 1942, by the District Magistrate. It was his 
duty to sell to licensed retail dealers the supplies of salt which were allocated by 
the Central Government to his part of the Darbhanga district. Sitarama Prasad, 
who will be referred to hereafter as the 2nd appellant, was employed by the ist 

pellant, who had entrusted him with the duty of allotting the appropriate quantity 
of salt to each retail dealer, and noting on the buyer’s licence the quantity which 
he had bought and received. 


- aa ~ a ~~ 


* P; C. Appeal’ No. 72 of 1946. wel a ~ `, 28th April, 1947. 
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The proper performance of these duties was essential to the due enforcement 
of orders made under the Defence of India Rules. By rule 81 (2) of these Rules, 
the validity of which is not in question, Provincial Governments were empowered 
to make orders to provide for controlling the prices at which articles or things of 
any description whatsoever might be sold. ‘The Defence of India Act, 1939, under 
which the rules were made, empowered the Provincial Governments to delegate 
the exercise of their powers to certain officers, and the power to provide by order 
for controlling the prices at which various articles (among them salt) might bé 
sold otherwise than in a primary wholesale market had been in fact delegated to 
District Magistrates. Rule 81 (4) of the Rules provided for the punishment of 
persons guilty of contravening any such order. 


Both the appellants were jointly charged with having sold salt on three days 
in July, 1943, to three named traders, in each case at a price exceeding the maximum 
price which had been fixed by order of the District Magistrate. The salt mentioned 
in the charges was of two kinds, Sambhar and rock salt, the controlled price of the 
former being Rs. 3-2-0 per maund and of the latter Rs. 3-5-6. The ist appellant 
was also separately charged, in respect of the same sales, with having abetted the 
2nd appellant’s contravention of the order. The Deputy Magistrate acquitted 
the 1st appellant of the substantive offences, but convicted him on the three charges 
of abetting. He convicted the 2nd appellant on each of the three charges made 
against him. Both appellants were sentenced to undergo rigorous imprisonment, 
the rst appellant for a term of 18 months, the 2nd for 12 months; they were also 
fined Rs. 1,000 and Rs. 500 respectively. 


| oe : i ; 

In ‘addition to the Price Control Officer (Mr. A. Karim) and his clerk, twelve 
persons were called as witnesses at the trial, three of whom were the dealers named 
in the charges. The other nine were also dealers who had bought salt from the 
Ist appellant, and had had to deal with the 2nd appellant. The evidence of the 
twelve dealer witnesses is summarised in the appellants’ case as follows : 

“ That upon their ee on various dates in the month of July, 1943, to appellant No. 2 
for the supply of a stated number of bags of salt, he refused to supply the required quantity unless 
the dealer paid to him a sum of Re. 1 in respect of each bag of Sambhar salt and Rs. 2 in respect 
of each bag of rock salt ; that they paid the sums so demanded ; that appellant No. 2 thereupon 
entered on their licences the number of bags of salt which they required and remitted Re. 1 or Rs. 2 
of the amount so paid ; that the demand of such payments was made with the knowledge and approval 
of appellant No. 1; and that, upon such payments being made, they presented their licences so 
endorsed, to Satyanarain (another employee of the 1st appellant) who, upon payment of the price 
of the quantity required by them, namely, Rs. 3-2-0 per maund of Sambhar salt and Rs. 3-5-6. 
of rock salt, authorised delivery of the amount of salt so purchased, which they duly obtained.” 


It appears that the 2nd appellant allowed each purchaser to take one bag 
without levying an additional charge for it. This accounts for the “‘ remission ” 
of Re. 1 or Rs. 2 of the total amount paid in respect of the full number of bags 
bought. ! 


It was contended on behalf of both appellants that, even assuming that all 
these facts were proved and that there was no other valid reason for reversing the 
decision of the High Court, their appeals should succeed because the evidence did 
not establish that a larger price had been demanded or paid than that which 
was alleged to have been fixed by the District Magistrate’s order. Most of the 
dealers who gave evidence agreed in cross-examination that they had regarded 
the payment levied by the 2nd appellant as an “illegal gratification,’ and the 
argument was that it was merely a bribe, which went into 2nd appellant’s own 
pocket and formed no part of the purchase price. This argument was rejected 
by all the Courts in India, and in their Lordships’ opinion it deserved no better 
fate. Whatever name may be given to the sum which the 2nd appellant exacted 
in addition to the lawful price, it was only by paying it that the retail dealers could 
obtain delivery of the salt. It can make no difference that it was paid separately, 
and not to the same employee who received that part of the sum demanded from 
the buyer ‘which, if no more had been paid, would have been a lawful charge. 
Nor is it material that the excess charge may, for all that appears, have remained 
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in the 2nd appellant’s pocket. The fact that he exacted the excessive charge 
would make him guilty, and, if the 1st appellant knew, and connived at, what 
his servant was doing, he cannot avoid all responsibility for the offence by the plea 
that he allowed the servant to retain part of the amount paid in exchange for delivery 
of the salt, or, in other words, part of the purchase price. 


Their Lordships now proceed to deal with the other submissions which were 
made on the appellants’ behalf. One question raised touches the jurisdiction 
of the Court. Rule 130 (1) of the Defence of India Rules provides that “no Court 
or tribunal shall take cognizance of any alleged contravention of these rules, except 
on a report in writing of the facts constituting such contravention, made bya 
public servant.” It 1s not in dispute that Mr. A. Karim, the Price Control Officer 
who has been mentioned already, was a “ public servant,” and it was proved that 
on August 16, 1943, he made a report in writing to the District Magistrate which 
was produced at the trial and was before their Lordships. ‘This report stated in a 
summary way, and without naming the complainants or proposed witnesses, that the 
ist and the 2nd appellant, as well as two other employees of the 1st appellant who, 
in the result, were acquitted, had made excessive charges for bags of salt on four 
named dates in July “and on other dates.” These charges were said to have been 
exacted from retail salt dealers of the rural area which it was the Ist appellant’s 
business to supply. The report stated that the Price Control Officer had examined 
a number of these dealers and found that there was sufficient ground for presuming 
that the allegation was correct. It appeared at the trial that at the date of the 
report he had examined two of the three buyers named in the charges, but not 
the third, a man named Jangal Mian. ‘The question is whether, in the circumstances 
the Court was justified in taking cognizance of the contraventions alleged in this 
report. 


Their Lordships are of opinion that the main object of rule 130 (1) is, on the 
face of it, obvious. It was to protect persons against charges made by private indi- 
viduals, who might be irresponsible or malicious. It would not be right to interpret 
it as demanding a detailed formulation of charges with the names of witnesses. 
In many cases more specific allegations would be desirable, but in the particular 
circumstances of this case the Price Control Officer, with information of a series 
of offences before him, sufficiently complied with the rule by reporting the result 
of his information tested as it had been by the examination of a number of witnesses. 
Although he had not examined Jangal Mian, he may well have had information 
with regard to the offence to which that dealer subsequently testified. It is to be 
observed that one of the dates specified in the Report is July 21, and that the 
transaction with Jangal Mian was the only one of that date which was alleged 
in the charges made. In the circumstances it may be presumed that the Price 
‘Control Officer had some knowledge of this transaction when he made his Report, 
and on this view of the matter their Lordships are of opinion that the Court was 
entitled to “take cognizance ” of all the offences charged against the appellants. 
It was submitted on behalf of the respondent that rule 130 a was directory only, 
and that an omission to satisfy its provisions would not affect the jurisdiction of 
the Court. Their Lordships do not find it necessary to express any opinion on 
this point. < 


It was further contended on behalf of both appellants that no satisfactory 
evidence had been adduced to prove that any orders had been made, and alter- 
natively, that it had not been proved that proper notice of the order or orders 
alleged had been given, so as to comply with the provisions of rule 119 (1) of the 
Defence of India Rules. The material words of this Rule are as follows: 


‘© Save as otherwise expressly provided in these rules, every authority, officer or person who 
makes any order in writing in pursuance of any of these rules shall, in the case of an order of a general 
nature or affecting a class of persons, publish notice of such order in such manner as may in the opinion 
of such authority, officer, or person, be best adapted for informing persons whom the order concerns 
Soa Aa and thereupon, the persons ..... concerned shall be deemed to have been duly 
informed of the order.” - 
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It is unnecessary to quote the rest of the Rule, which refers to orders “ affecting 
an individual person.” 

The facts bearing on these contentions which were proved at the trial are 
as follows. Two documents were produced which bore the signature of Mr. G. P. 
Varma (who was Mr. Karim’s predecessor as Price Control Officer) and were 
in the form of reports by him to the District Magistrate. They contained the, 
Price Control Officer’s recommendation as to the prices to be fixed for salt in the 
Darbhanga district. These reports had been submitted to the District Magistrate, 
with the words “ For orders °? immediately above the signature of Mr. Varma. 
The District Magistrate had written at the foot of one of these documents the words 
“ I agree throughout,” at the foot of the other the word “ Approved,” and in 
each case had appended his own signature. After the word “ Approved ” on the 
latter document there appear the words “ Take action immediately,” signed by 
Mr. Varma. As these were clearly addressed to Mr. Varma’s subordinates they 
are important as an indication that the approval signified by the District Magistrate 
was intended to be acted upon without any further direction from him. The 
‘dates on which the District Magistrate (Mr. C. L. Bryson) affixed his signature 
to these documents were January 28 and February 1, 1943. There was no other 
‘documentary evidence of any order, but Mr. Karim produced three printed price 
lists, dated June 19, July 20 and August g, 1943, with the name of the District 
Magistrate, Mr. Bryson itself also in print, at the foot of each of them. No price 
Jists were produced bearing Mr. Bryson’s written signature, and there was no evidence 
that he, had in fact signed any such lists, or that the printed lists produced were 
copies of signed originals. The latest in date of the documents could have no 
direct relevance to any of the charges which, it will be observed, all relate to earlier 
dates. ‘The others have no evidential value in themselves. Mr. Karim, however, 
said in his evidence when he produced them “ The price lists are distributed among 
the merchants through the peons,” and a clerk in his office deposed that the rates 
fixed were printed and were distributed among the members of the Price Control 
‘Committee, of which (he said) the 1st appellant was a member, and the shop-keepers. 
The lists produced may therefore be regarded as specimens of the printed papers 
which were so distributed. 


The High Court agreed with the appellants’ contention that no orders had 
been proved, but held that in all the circumstances the making of an order could 
be presumed, since the appellants had been “ careful to make it appear as though 
no more than the controlled prices had been charged”? and their conduct thus 
showed them to have been aware of the orders madé. With all respect to the 
High Court, their Lordships cannot regard this reasoning as satisfactory. When 
once the making of an order has been proved, there may well be a presumption 
that it Has been duly promulgated, and there may of course be evidence from 
which such promulgation may be inferred, but the fact that a person has acted 
as he might have acted if an order had been in existence, and if he had been 
minded to disobey it, cannot be conclusive to show either that an order has been 
duly made or that he has had notice of it. Their Lordships are clearly of opinion, 
however, that the District Magistrate intended to make, and in fact made, “ orders ” 
when he signed the documents which were submitted to him “for orders ” by the 
Price Control Officer. The Rules do not require that orders should be in any 
particular form, and indeed rule 119 (1) seems to contemplate that they may be 
made orally. 


It remains to consider whether notice of the orders was duly published. At this 
stage it is legitimate to have recourse to section 114 of the Indian Evidence Act, and 
to presume that the District Magistrate did what he is likely to have done, “ regard 
being had to the common course of public business”. See illustration (e) which 
gives as an instance a presumption that “ official acts have been regularly performed.” 
Apart from the presumption, there was, as has been said, some evidence of a practice 
by which price lists founded on orders previously made were circulated amon 
interested persons, including the Ist appellant. It seems highly probable that the 
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District Magistrate thought the method of giving notice which would thus appear 
to have been employed “ best adapted for informing persons” affected by his. 
orders, which in their Lordships’ opinion were plainly orders “ affecting a class 
of persons.” No doubt such a presumption as existed here might easily have been 
rebutted, and the slight evidence given might readily have been displaced, if in 
fact the orders had not been brought to the notice of the appellants or at least 
duly promulgated. Far from its being rebutted, however, the presumption is’ 
much strengthened when it is seen that the written statements of the appellants 
do not suggest that they were ignorant of the controlled rate, and that the objection 
that it had not been proved that due notice of the order had been given appeared 
for the first time in the appellants’ notice of application to the High Court. Their 
Lordships are satisfied that the point is without substance, and even if it had any 
technical justification it would be impossible to say in these circumstances that a 
miscarriage of justice had resulted. 


The appellants remaining submissions may be disposed of shortly. A number 
of dealers were called who spoke of transactions, not the subject of any charge, 
which they had had with the appellants during, or shortly before or after the period 
covered by the dates of the offences charged. This evidence, if accepted, proved 
beyond doubt that the 1st appellant knew of the 2nd appellant’s illegal exactions 
and connived at them. The High Court thought that this evidence was admissible 
only on the principal charge, and was not relevant to the charge of abetting, on 
which alone the 1st appellant was convicted. In their Lordships’ opinion the 
evidence was admissible and was relevant to both charges. “A person abets the 
doing ofa thing who ...... intentionally aids, by any act or illegal omission, 
the doing of that thing” (Indian Penal Code, section 107). It may well be that 
the learned Deputy Magistrate, having found as he did that the 1st appellant knew 
what was being done, ought to have convicted him asa principal. The 1st appellant 
can derive no benefit from this error, if error there were. The evidence was relevant 
to the charge of abetting, because it showed an intention to aid the commission of 
the offence and an intentional omission to put a stop to an illegal practice, which, 
it need hardly be added, was an “illegal omission.” The evidence was thus 
admissible to prove intention, under section 14 of the Indian Evidence Act. 


The High Court took the view that even if the rst appellant had not been 
proved to have known of the unlawful acts of the 2nd appellant, he would still be 
liable, on the ground that “ where there is an absolute prohibition and no question 
of mens rea arises, the master is criminally liable for the acts of his servant.” With 
due respect to the High Court, their Lordships think it necessary to express their 
dissent from this view. ‘They see no ground for saying that offences against those 
of the Defence of India Rules here in question are within the limited and exceptional 
class of offences which can be held to be committed without a guilty mind. See the 
judgment of Wright, J., in Sherras v. De Rutzen!. Offences which are within 
that class are usually of a comparatively minor character, and it would be a sur- 
prising result of this delegated legislation if a person who was morally innocent 
of blame could be held vicariously liable for a servant’s crime and so punishable 
“with imprisonment for a term which may extend to three years.” ‘Their Lordships 
agree with the view which was recently expressed by the Lord Chief Justice of 
England, when he said : 

“It is in my opinion of the utmost importance for the protection of the liberty of the subject 
that the Court should always bear in mind that, unless the statute either clearly or by necessary 
implication, rules out mens rea as a constituent part of a crime, a defendant should not be found guilty 
of an offence against the criminal Jaw unless he has got a guilty mind.” (Brend v. Wood :*) 

Some complaint was made that the Deputy Magistrate had paid attention 
to recorded statements of persons who were not called to give evidence before him. 
It will suffice to say as to this that if those statements are wholly left out of account 
there was still ample evidence to justify the Deputy Magistrate’s decision. (See 
section 167 of the Indian Evidence Act.) - 





I. (1895) 1 Q.B. 918 at gat. 2. 10 J.P. 317 at (318). i 
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Finally, it was urged that reliance had been placed on the uncorroborated 
evidence of accomplices. Section 133 of the Indian Evidence Act expressly provides 
that “an accomplice shall be a competent witness against an accused person ” 
and that “a conviction is not illegal merely because it proceeds upon the uncorro- 
borated testimony of an accomplice.” No doubt the evidence of accomplices ought 
as a rule to be regarded with suspicion. The degree of suspicion which will attach 
to it must however vary according to the extent and nature of the complicity. 
Sometimes, as was said by Sir John PREE C.J., in Papa Kamalkhan v. Emperor}, 
the accomplice is “ not a willing participant in the offence but a victim of it.” 
‘There is ground for saying that the accomplices in this case acted under a form of 
pressure which it would have required some firmness to resist. 


In the result their Lordships find no sufficient reason for reversing the decision 


of the| Courts in India, and they will humbly advise His Majesty that the appeal 
should be dismissed. 3 


| 


Solicitors for Appellants: Hy. S. L. Polak @& Co. 
Solicitors for Respondent : Solicitor, India Office. 


_ Vis. Appeal dismissed. 


' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. Justice 
GOVINDARAJACHARI. 


S. Sriranga Nacharamma .. Appellant* 
D 


Rao Bahadur Nadamuni Chetty and another .. Respondents. 

Madras High Court Original Side Rules, Order 45, rule g—Scope—Originating summons—Construction 
of will —Wihen proper—Contentious matter— When can be decided in tha originating summons. 

The procedure under Order 45 of the Madras High Court Original Side Rules by way of. origi- 
nating summons is only intended to enable the Court to decide questions of construction of a will 
wher the decision of those questions, whichever way it may go, will settle the litigation between 
the parties. Where there are questions of fact which can be decided only.by evidence, and the defend- 
ant is intpossession of the property and the construction of the will will not terminate the litigation 
between lthe parties and the rights of parties will not be finally determined, the Court should refer 
the parties to a suit and refuse to construe the will. It does not follow that in every case in which 

, a defendant raises some factual contentions in an originating summons it must of necessity be 
dismissed. Each case must be dealt with in regard to its own peculiar circumstances. 


Rajan v. Pankajammal, (1941) 1 M.L.J. 186, relied on. 


On, appeal from the judgment and decree of the Honourable Mr. Justice 
Kunhi Raman dated goth September, 1946 and passed in the exercise of the 
ordinary original civil jurisdiction of the High Court in C. S. No. ror of 1946. 


C. Narasimhachariar for Appellant. 
A. Suryanarayamah for Respondents. 
The Judgment of the Court was delivered by 


Thej Chief Justice —This appeal arises out of an Originating Summons, taken 
out by the respondents under the provisions of Order XLV of the Rules of the 
Original‘ Side of this Court, for the construction of the terms of one bequest iri the 
will dated the 12th November, 1881, of the late Alathoor Thiruvengadathan Chetty. 
‘He died 'shortly after the will was executed ; probate of the will was obtained in 
1882 by the executors and ‘executrix therein named.. The testator was survived 
-by his wife Amirthavalli Thayar and by three sons of his deceased elder brother, 

-Narayana Chetty, Namberumal Chetty and Ramanujam Chetty; he left no 
issue surviving him. The widow and the three nephews of the testator are now 





ih. TT ==" = Ir- (1935) LLR. 59 Bom. 486. i 
* O. 5. A. No. 47 of 1946. > > 14th July, 1947. 
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dead. - The two respondents, plaintiffs in the Originating Summons, are the 
survivors of the four sons of Namberumal ; the defendant-appellant is the only 
daughter of Ramanujam, who left no male issue ; and Narayana died without issue, 
The will is in Telugu, the English translation of the provision sought to be 
construed reads as follows : 

“ House bearing door No. 16, Cope Venkatachalla Iyer Street, Peddunaickenpet, Madras ; 
my wife shall after my death use and enjoy this house during her Lfetime keeping my elder brother’s 
son, Ramanujam Chetty and his wife and children, with her without possessing the right to sell, give- 
as gift or dispose of the same in any other manner and with the income therefrom, repair, pay quit 
rent and assessment charges. After my wife’s death, my eldest brother’s sons, Narayana Chetty, 
Namberumal Chetty and Ramanujam Chetty and their male issues shal] take it.” 


The testator’s widow enjoyed the property until her death, in 1895. In 1896, 
Narayana purported to mortgage one-third share in the property to Ramanujam, 
who died intestate in 1910 leaving a widow Perun Devi. She died in 1944 survived 
by the daughter, the defendant-appellant. 


The respondent’s contention was that the will conferred upon the three nephews. 
of the testator a life interest and after the death of the nephews the respondents 
took the property absolutely. The appellant contended that the nephews took 
an absolute interest as tenants in common. 


The learned Judge held that upon a proper construction of the will the property 
passed to the nephews and to their sons absolutely as tenants in common, and the 
appellant has now become entitled to her father’s share in the property. 


Against the learned Judge’s judgment the appellant instituted this appeal 
and the respondents filed cross-objections. 

Learned counsel for the respondents abandoned the contention that the 
nephews were given a life estate in the property, which was urged in the plaint 
and before Kunhi Raman, J. 


Learned counsel for the appellant raised objection to the maintainability of 
the Originating Summons. He argued that construction of the will would not 
determine all disputes between the parties and, hence, it should have been dismissed 
and the parties relegated to a suit. In this connection, he pointed out that, in the 
written statement, it is alleged that, since the testator’s death, the respondents 
have acted on the footing that the nephews took an absolute estate as tenants in 
common ; further, that for some 34 years the appellant’s mother was in possession 
of the whole property and accounted to the sons of Namberumal for one- 
third only of the rent derived therefrom and that, thereby, she acquired a prescriptive 
title against the respondents by adverse possession in respect of two-thirds of the 
property. These allegations, it was argued, raise questions upon which oral evi- 
dence is required to ascertain the facts which evidence cannot be given in proceedings. 
by way of an Originating Summons. Further, it was pointed out, the appellant 
has been in possession of the property ever since her mother’s death, and, in the 
event of the will being construed against her contentions so as to give the respondents 
right to possession, they could not obtain it in these proceedings. Thus, other 
litigation would be necessary in order to determine finally all questions and disputes 


between the parties. 


In support of this contention reference was made to Rajan v. Pankayammal', 
and to a decision of the English Courts, Lewis v. Green*. In Rajan's caset the matter 
-gought to be decided by an Originating Summons, issued under Order XLV of 
this Court’s Rules, was whether the executors named in a will had forfeited the 
legacies bequeathed to them by renouncing their executorships ; the question whether 
the executors had renounced was in dispute ; the summons was directed to be dis- 
missed and, at page 189 of the report, reference with approval is made to the obser- 
vations, hereinafter quoted, of Warrington, J., in Lewis’s case? regarding Order LIV-A 
of the Rules of the Supreme Court, which corresponds to Order XLV of our Rules. 





1. (1941) 1 M.L.J. 186. 2. (1905) 2 Ch. 340. 
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In Lewis’s case construction of some deeds was sought by an Originating Summons ; 
sagas of fact also required decision, in the light of the contentions raised by. 

e defendant. At page 344 of the report, Warrington, J., observed that “It 
seems to me that where one finds circumstances such as I find here, the procedure 
under Order LIV-A is improper. It is only intended to enable the Court to decide 
questions of construction when the decision of these questions, whichever way it 
may go, will settle the litigation between the parties.” The Summons was dismissed. 


In the present instance there are questions of fact which can be decided only 
by evidence, which cannot be adduced in an Originating Summons. Further, 
the defendant 1s in possession of the whole, or at least of two-thirds, of the property. 
The construction of the provisions in the Will, will not terminate the litigation 
between the parties ; their rights to the property, in the event of the Will being 
construed in the respondent’s favour, will not be determined finally but, in addition, 
will depend upon the decision on the question arising regarding the assertion of a 
title by adverse possession against the plaintiffs. Further, if the respondents are 
entitled to the property, or to a portion of it, which is in the appellant’s possession, 
they cannot obtain it in these proceedings. Construction of the Will in this Origi- 
nating Summons may not be the termination, but the commencement, of litigation. 
Rule g of Order XLV of the Rules of this Court, corresponding to Rule 4 of Order 
LIV-A of the Rules of the Supreme Court, provides that a Judge hoe an Originat- 
ing Summons may, if it appears to him, that the matters in respect of which relief 
is sought cannot be disposed of in a summary manner, refuse to pass an order on 
the Summons and refer the parties to a suit in the ordinary course. In the cir- 
cumstances of this case, the learned Judge, in my opinion, should have followed 
the above rule and should not have construed the Will, but have dismissed the 
Summons and relegated the parties to a suit. . 


The appeal should be allowed and the order appealed from set aside. I desire, 
however, to observe that it does not follow in every case that, when a defendant 
raises some factual contention in an Originating Summons, it must of necessity 
be dismissed ; if that were so, then it would always be possible to obtain post- 
ponement of a decision which properly could be given in such proceedings, by 
raising some controversial matter which is groundless and, indeed, fabricated ; 
thus the benefit accorded by the Originating Summons procedure would be defeated. 
Each case must be dealt with in regard to its own peculiar circumstances. 

I think the proper order for costs is that in this appeal each party should 
respectively bear her and their own and the costs incurred before Kunhi Raman, J., 
abide the result of the suit in which all questions, including the construction of the 
will, between the parties will be in issue. 

Govindarajachari, 7.—I agree. 


K. S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTIGE SATYANARAYANA Rao. 
K. Doddana Gowd ‘.. Petitioner* 
ig, 
Aralapurada Sankarappa and others .. Respondents. ` 
=~ ivi edure Code (V 08), Order 6, rule 17—Amendmant of plaint—Alternative claim 
sa or aun a ef Tn nie Pagi naa ae adana ngorbanake eee Hir» 
allowed. i : 


In a suit for a declaration of the plaintiff’s title to plaint mentioned a aa and for reco 
of possession and mesne profits based on the strength of a sale deed executed by the defendants in his 
favour, the contention of the defendants was that the document in favour of the plaintiff was a nominal 
one and unenforceable. The plaintiff filed an application for amending the plaint hy introducing 
*C. R. P. No. 1228 of 1946. ` A . °° ggth:July, 19470 <.< 
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a new aph claiming an alternative relief for a decree for the refund of the amount of the con- 
sideration alleged by him to have been paid to the defendants. It was dismissed on the ground that 
the claim for refund was barred by limitation. In revision, 


Held, that the question whether the claim for refund was barred by limitation or not should be 
decided after the evidence was taken and that as the alternative claim of the plaintiff owed from 
the cause of action already alleged in the plaint, leave to amend the plaint should be granted. 

Petition under section 115 of Act V of 1908 praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff, Hospet, 
dated 22nd June, 1946, in I. A. No. 248 of 1945 in O. S. No. 119 of 1945. 

John and Row for Petitioner. 

Respondents not represented. 

The Court delivered the following 

Jupcoment.—This civil revision petition is filed by the plaintiff to revise the 
order of the learned District Munsiff of Hospet in I. A. No. 248 of 1945 in O. S. 
No. 113 of 1945 disallowing an application for leave to amend the plaint. The 
plaintiff instituted the suit on the strength of a sale deed dated gth March, 1940, 
executed by the defendants in his favour for a declaration of his title to the plaint 
schedule mentioned properties and for recovery of possession with mesne profits. 
The defendants raised the contention in their written statement that the document 
executed in favour of the plaintiff was a nominal one and was also unenforceable. 
On 7th June, 1946, the plaintiff filed the application for leave to amend the plaint 
by adding paragraph 8 (a) in the plaint claiming an alternative relief for a decree 
for Rs. 828, the consideration which he claims to have paid to the defendants under 
the sale deed. 


The learned District Munsiff dismissed the petition on the ground that on 
the date the application was filed the claim for refund was barred by limitation 
under article 116 of the Limitation Act and also that the petition is not bona fide and 
the relief now claimed, according to his view, does not flow from the cause of action 
already alleged in the plaint. The learned District Munsiff is clearly in error 
in applying article 116 of the Limitation Act for recovery of money by way of 
restitution under section 65 of the Contract Act. The article that applies to the 
facts of the case if the document is found to be void may be article 97 of the Limi- 
tation Act but the more difficult question is, whichever article is applied, to fix 
the starting point for limitation. According to the decisions of the Privy Council 
in Annada Mohan Roy v. Gour Mohan Mullick’, and Hansraj Gupta v. Official Liqui- 
dators, Dehra Dun, etc.2, In the case of a void document prima facie limitation begins 
to run from the date of the agreement. But in the earlier case in Harnath Kunwar 
v. Indar Bahadur Singh®, and in the later case in Rajah Mohan Manucha v. Manzoor 
Ahmad Khant, their Lordships have not applied the rule strictly and having regard 
to the special circumstances of each case their Lordships took different dates as 
the starting point for the commencement of limitation. The question of limitation 
therefore has to be decided after evidence is taken. I do not propose now to decide 
the question of limitation as the suit is not tried. 

The learned District Munsiff has not given any reasons for holding that the 
petition is not bona fide. The alternative claim flows from the cause of action 
already alleged in the plaint. 

I therefore allow this civil revision petition, set aside the order of the learned 
District Munsiff and allow I.A. No. 248 of 1945 and grant the plaintiff leave 
to amend the plaint. The defendants will be at liberty to file an additional 
written statement in answer to the plea now permitted to be raised. The costs 
of this application will follow and abide the result of the suit. 


VS. F — Petition allowed. 





“3, (1929) 45 MLJ. 617: LR. 50 IA.. 3. (1922) 44 M.LJ. 489: L.R. 50 LA. 69: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justiaz WADSWORTH, 
Bhagavatula Pankala Rao .. Petitioner* 


0. 
Kadiyala Venkatasubbayya .. Respondent. 
Civil Procedure Code (V of 1908), Order 23, rules 1 and 2 and Limitation Act (IX of 1908), section 14, 
. LI—Plaintiff voluntarily abandoning suit against one of the defendants—Liberty to file a fresh suit—Fresh 
suit filed beyond time—Section 14. of the Limitation Act not applicable—Case governed by Order 23, rule 2— 
Unregistered lease for quarrying limestone—Admissibility. : 
The terms of an unregistered lease provided that the respondent should have the right to quarry 


limestone in the petitioner’s land in consideration of payment of rent to the petitioner and seigniorage 
to the Government. The respondent Seige Shoe to pay scigniorage, ibe petitioner was obliged 
to pay the same and sued the respondent. ere was a previous suit to which the respondent was 
a party, but on objection being taken by him, of misjoinder, the plaintiff saree voluntarily 
abandoned his claim against him, the lower Court ordering that the plaintiff was at liberty to file 
a fresh suit against the respondent if not barred by limitation. 


On a question whether the plaintiff was entitled to deduct the time occupied by the trial of 
the former suit under Explanation III to section 14 of the Limitation Act, 


Held (i) the case falls under Order 23, rule 1, Civil Procedure Code, with the consequence 
that rule 2 governs the case so far as limitation is concerned and not section 14 of the Limitation 
Act. The plaintiff is not entitled to deduct the time occupied by the trial of the previous suit. 


Arunachalam Chettiar v. Lakshmana Atyar, (1915) 29 M.L.J. 569: IL.L.R. 39 Mad. 936, followed. 

Gurubhotlu v. Fogayya, (1935) 42 L.W. 256, distinguished. 

(it) As the payment to the Government is just as much part of the consideration as payment 
of rent to the petitioner and it is an obligation affecting immovable property, the lease being unregistered 
was not admissible in evidence. 


Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree of the Court of the District Munsiff of Guntur, 
dated 16th January, 1946 and passed in S.C. S. No. 705 of 1945. 


K. Kameswara Rao and N. Rammohana Rao for Petitioner. 
A. Sambasiva Rao for Respondent. 
The Court delivered the following 


JupemENnT.—The petitioner sued to recover an amount of seigniorage which 
he had been required to pay to the Government, alleging that this amount should 
have been paid by the respondent under the terms of an unregistered lease for 
quarrying limestone. The lease provided that the respondent should have the 
right for four years to quarry limestone in the petitioner’s land in consideration of 
payment'of rent for Rs. 200 and on the respondent undertaking to pay the seignio- 
rage due to the Government. The rent was paid and according to the findings 
of the Court below the seigniorage was not paid by the respondent although the 
respondent did quarry limestone. The result was that the petitioner’s land was 
attached and the petitioner was obliged to pay the seigniorage to the Government. 


There was a previous suit, S.C. No. 157 of 1944, filed by the petitioner against 
the respondent and two other individuals who were alleged to have similarly de- 
faulted in connection with another lease. Objection was taken in this suit to 
the misjoinder of the two causes of action. Before the parties went to trial the 
advocate for the plaintiff endorsed on the record as follows : 


“ The plaintiff elects to proceed against defendants 1 and 2 in respect of the first part of the 
claim. He will file a separate suit in the proper form against the third defendant for realising the 
amount due from the third defendant. After the institution of the case plaintiff and defendants, r 
and 2 have adjusted the matter. Plaintiff has received Rs. 116 from defendants 1 and 2 in adjustment 
and full satisfaction of his claim against defendants 1 and 2. The suit may be dismissed.” 


a - 





* C. R. P. No. 484 of 1946. a ii _ 16th April, 1947. 
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On this endorsement the-Subordinate Judge wrote a judgment in which it was 
stated that the plaintiff elects to proceed against defendants 1 and 2 alone in res- 
pect of the first part of the claim, that he reserves to himself the right to proceed 
against the third defendant in proper Court to recover the amount claimed against 
him. Then follows a brief indication of the adjustment between the plainuff 
and defendants 1 and 2 and the judgment concludes as follows : 

Claim adjusted as endorsed on the plaint. Suit dismissed. Plaintiff is at liberty to file a suit 
against grd defendant for the second portion of the claim if not barred by time.” 

The third defendant in this earlier suit is the present respondent. It is com- 
mon ground that the present suit is barred by limitation unless the petitioner is 
entitled -to deduct the time occupied by the trial of S.C. No. 157 of 1944 under 
Explanation III to section 14 of the Limitation Act. The lower Court has held 
‘that section 14 has no application and the case is governed by Order 23, rule 2 of 
the Code of Civil Procedure. I am of opinion that this decision is correct. It 
was laid down by Coutts Trotter and Phillips, JJ., in Arunachalam Chettiar v. Lakshmana 
Aiyar!, that section 14 of the Limitation Act applies only where the Court 
itself decides that it cannot entertain the suit; and it is not concerned with suits 
which are voluntarily withdrawn or abandoned by the plaintiff. Mr. Kames- 
wara Rao for the petitioner has relied on the decision of Varadachariar, J., in 
Gurubhotlu v. Fogayya*. That was a case filed against the two sets of defendants. 
There was an objection taken on the ground of multifariousness. On this objection 
being taken the plaintiff himself admitted that the objection was good and elected 
to proceed against one set of defendants, the other defendants being given up and 
awarded their costs. There was no order permitting the defendants to file a fresh 
‘suit. On those facts the learned Judge decided that the plaintiff was not a voluntary 
“gent deciding to abandon the suit in order to file another one which would be un- 
objectionable ; but that he had been bound to elect as a result of the Court’s decision 

‘that the suit as framed was bad for multifariousness. It seems to me that there 
“are .no such facts in the present case and there is nothing in the evidence to show 
that the Court which heard the prior suit decided that the suit was bad for mis- 
joinder or for multifariousness and put the plaintiff to his election. The material 
seems to indicate that the plaintiff clearly anticipated failure because of the objection 
taken in the written statement and met that objection by himself withdrawing 
the suit against the present respondent and proceeding with the suit against the 
other two defendants. The fact that it was at the instance of the plaintiff that 
“the suit against the present respondent was dismissed is clearly indicated by the 
-judgment which expressly gives the plaintiff liberty to file a fresh suit against the 
“present respondent. Although the plaintiff did not in so many words ask for leave 
“to withdraw the suit against the present respondent, he did in substance ask the 
‘Court to facilitate the filing of a fresh suit against him. The case to my mind clearly 
“falls under Order 23, rule 1 with the consequence that rule 2 governs the case so 
-far-as limitation is concerned and not section 14 of the Limitation Act. I there- 
‘fore agree with the trial Court that the suit is barred by limitation. 


„I am also inclined to agree with the trial Court on the further question 
‘whether the lease is admissible in evidence having regard to the fact that it is un- 
_registered. . It has been argued that the covenant by the lessee to pay the seigniorage 
‘charge to the’ Government is a collateral obligation not affecting immoveable pro- 
erty” and that evidence of this covenant can be given even though the lease as a 

ease ‘should have been registered. This argument seems to me to overlook the 
“fact that thé obligation of the respondent to pay seigniorage charge to the Govern- 
ment is just as much part of the consideration for the lease as the obligation of 
.the respondent to pay the rent to the petitioner. On both grounds, therefore, 
-I am- of opinion-that -the petition must fail. The petition is therefore dismissed 
, with ‘costs. ' Pe oe 
V.P.S. -- - : ee Petition dismissed. 






WIT (1915). 29°M.L.J. 569 : I-L.R. 39 Mad. 936. 2. (1995) 42 L.W. 256. 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 
PRESENT — MR, Justice HORWILI, AND MR. Justice SATYANARAYANA RAO. 


The Municipal Council, Chicacole, represented by its executive 
authority, the Commissioner, Chicacole .. Appellant* 
v, 
Sripada Satyanarayana Sarma (died T.E.) and another .. Respondents. 

Appeal—Cross-objections—Practice—Appeal against principal debtor and surety—Filing of cross-objections 
by surety—Abatement of appeal owing to death of principal debtor—Right of surety to argue his memorandum of 
cross-obtections. f ; 

In an appeal against a principal debtor and a surety, a memorandum of cross-objections was 
filed by the surety. As the principal debtor died during the pendency of the appeal, the appeal 
abated against him. On a question as to whether the surety was entitled to argue his memorandurn 
of cross- objections, ` : 

Held, that the case against the principal debtor and the surety cannot be separated, the liability 
of the one being co-extensive with the liability of the other and when the appeal against the principal 
debtor has to be dismissed by reason of the abatement, the appeal is no longer maintainable against 
the surety and so his memorandum of cross-objections has also to be dismissed. te 

Alagappa Chettiar v. Chockalingam Chettiar, (1918) 35 M.L.J. 296: I.L.R. 41 Mad. 904. (F.B.) ; 
Murugappa Chettiar v, Ponnuswami Pillai, (1921) 41 M.L.J. 304: I-L.R. 44 Mad. 828, applied. 

Appeal against the decree of the Court of the Subordinate Judge, Chicacole, 
dated 31st December, 1943, in O.S. No. 36 of 1940. l p 


K. Kuttikrishna Menon and K. N. Karunakaran for Appellant. | 
K. Umamaheswaram for Respondents. 
The Judgment of the Court was delivered by 


Horwill, F.—The suit out of which this appeal arises was one by the Muni- 
cipal Council of Chicacole against the principal debtor, the first defendant, and 
the surety, the second defendant. After the appeal had been filed and a memo- 
randum of cross-objections had been preferred, the principal debtor died ; and 
so the appeal has admittedly abated against him. The question is whether the 
second respondent is entitled to argue his memorandum of cross-objections.. 


It is argued on behalf of the second respondent, the surety, that the appeal 
as regards him is still technically maintainable, although the appellant could not 
succeed,, because the surety could not be made liable for a larger amount than 
the principal debtor, whose liability was determined finally by the trial Court. 
If the appeal against the second respondent is maintainable, he is entitled to argue 
his memorandum of cross-bjections. 


In Murugappa Chettiar v. Ponnuswami Pillai1, the question arose whether, upon 
an appeal abating, the respondent was entitled to argue his memorandum of cross- 
objections. It was held that since the appeal had not been withdrawn and had 
not been dismissed for default, order XLI, rule 22 (4) of the Civil Procedure Code 
had no application. The learned Judges said : l 


“ Rule 22 (1) entitles a respondent, though he may not have appealed from any part of the 
decree, not, only to support the decree on any of the grounds decided against him in the Court below, 
but, also, to take any cross-objection to the decree which he could have taken by way of appeal. 
The intention of the rule is not to give a respondent who has allowed his own right of appeal to become 
barred a fresh substantive right of appeal, but only to allow him to take cross-objections on the appeal 
filed by the other side, and, if that ap goes, the right to take cross-objections goes with it. As 
however it would be a hardship to allow an appellant to prevent the memorandum of objections 
from being heard by withdrawing the appeal or allowing it to be dismissed for default, the Legislature 
has thought fit to provide that in such cases the memorandum of objections may ‘ nevertheless ’ be 
heard and determined ..... This age shows that the Legislature did not intend to alter 
the law by which the entertainment of objection was made contingent and dependent upon the 
hearing of the appeal.” . ey E . o 3 ee ae ge 





* Appeal No. 580 of 1944 (Transferred). 4th August, 1947. 
1. (1921) 41 M.L.J. 304: I.L.R. 44 Mad. 828. - © , . 
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This judgment was based to some extent upon a decision of the Full Bench of this 
High Court reported in Alagappa Chettiar v. Chockalingam Chettiar+, in which it was 
held that when it was found that an appeal was time-barred, the memorandum 
of cross-objections had to be dismissed. These decisions are binding on us; 
and the only way in which the second respondent could avoid the application of 
this rule would be by showing that the appeal against the second respondent was 
still maintainable. It has been argued, as already pointed out, that the appeal 
could still be heard, though without any prospect of success. We however feel 
that the case against the two defendants cannot be separated, the liability of the 
one bring co-extensive with the liability of the other, and that when the appeal 
filed against the first defendant by reason of the abatement has to be dismissed, 
the appeal is no longer maintainable against the second defendant. If that be so, 
then D applying the principle laid down in Murugappa Chettiar v. Ponnuswami Pillai, 
and Alagappa Chettiar v. Chockalingam Chettiar!, the memorandum of cross-objections 
has also to be dismissed. Both the appeal and the memorandum of cross-objections 
are therefore dismissed with costs, 


V.S. ——— Appeal and Memorandum of 


Gross-Objections dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. Jusrice 
GOVINDARAJACHARI,. 


Sha Jetmull Ganmul .. Appellant* 
v. 
The Chartered Bank of India, Australia and China .. Respondent. 


Madras High Court (Original Side) Fees Rules, Order 5, rules, 3, 7, 15 and 17—Costs of commission 
where more than one is issued—Adoocate’s fee—Fixation—Basts. 


In a suit the plaintiff claimed Rs. 15,000, the price of goods bargained for and sold but which had 
not been delivered and in addition Rs. 9,000 damages for non-delivery. Further claims were made 
amounting to Rs. 3,000 representing interest on the above amounts, making a total claim of a sum 
slightly exceeding Rs. 27,000. In respect of the claim for damages for non-delivery the amount 
sought to be recovered was Rs. 10,185 including interest. During the preliminary matters relating 
to the suit and preparation for trial, three orders were made directing evidence to be taken on com- 
mission at Simla, Bombay and Calicut respectively. At the trial the claim for damages for non- 
delivery was abandoned. The orders for taking evidence on commission and the evidence which 
was taken related solely to the abandoned claim. The plaintiff pursued his claim for Rs 15,000 in 
respect of the return of the price paid for the goods ee no reference was called for or made to the 
evidence which had been obtained on commission. ‘The plaintiff obtained a decree for Rs. 15.000 
and he was directed to recover his costs to be ascertained on the amount which he recovered. The 
defendant was to have his costs on the claim for Rs. 10,185 and the costs of the three commissions. 
On a question as to whether advocate’s fee on each commission is allowable and as to whether the 
„basis of ascertainment of the ad valorem advocate’s fee should be the sum of Rs. 10,185 or the amount 
of the total claim in the suit Rs. 27,000, 


Held, irrespective of the number of commissions that may be ordered in a suit, when an order 
for costs is made. the order occasions an ad valorem fee of a practitioner in respect of each commission. 
According to rule 3 of Order 5 of the Original Side Rules the amount shall not exceed 50 per cent. 
of ad valorem fee allowed to the advocate in the suit but that percentage is the maximum and it will 
be for the taxing officer to fix the percentage to be allowed in each case according to the time and 
preparation involved, 

As regards the amount upon which the ad valorem fee should be calculated, as the special order 
in respect of the costs of the commission was part and parcel of the order for costs in the defendant’s 
favour which was to be ascertained on the basis of Rs. 10,185, it has to be calculated only on that 
amount and not on the total claim of Rs. 27,000. ` 


On appeal from the judgment and order of the Hon’ble Mr. Justice Clarke, 
dated 22nd October, 1946, and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in Application No. 1695 of 1946 in G.S. No. 75 
of 1944. 


I. oe) 35 M.L.J. 236: IL.L.R. 41 M. 904 Rar (1921) 41 M.L.J. 304: IL.L.R. 44 Mad. 
.B.). 28. 


* O. S, A. No. 49 of 1946. 15th July, 1947. 





Hj ' JETMULL GANMULL 0. CHARTERED BANK OF INDIA, ET, $41 
W. Radhakrishnayya and R. Vythianathan for Appellant. 
R. Rajeswara Rao instructed by Messrs. John and Row for Respondent. 


The Judgment of the Court was delivered by 


the Chief Justice—This is an appeal from Clarke, J., sitting on the 
Original Side of this Court regarding a question of costs. The relevant facts 
are as follows :— 


The plaintiff (appellant here) instituted a suit against the defendant - respondent, 
the Chartered Bank of India, Australia and China, claiming Rs. 15,000, the price 
of goods bargained and sold but which had not been delivered, and, in addition, 
Rs. 9,000, damages for non-delivery. Further claims amounting to Rs. 3,000 
represented interest on the above amounts, making a total claim oa sum slightly 
exceeding Rs. 27,000. In respect of the claim for damages for non-delivery the 
amount sought to be recovered was Rs. 10,185, including interest. 


During the preliminary matters relating to the suit and preparation for trial, 
three orders were made directing evidence to be taken on commission at Simla, 
Bombay and Calicut respectively. Two of these orders were obtained at the instance 
of the respondent and one of them at the plaintiff’s instance. 


At the trial the claim for damages for non-delivery was abandoned and, accord- 
ing to the judgment of the learned Judge, the orders for taking evidence on commis- 
sion and the evidence which was taken related solely to the abandoned claim. At 
the trial the plaintiff pursued his claim for Rs. 15,000 in respect of the return of 
price paid for the goods and no reference was called for or made to the evidence 
which had been obtained on commission. The plaintiff was successful in regard 
to the claim which he pursued and a decree was passed for the amount sought 
to be recovered. i ; 


In his judgment the learned trial judge (Clarke, J.) directed that the plaintiff 
do recover his costs to be ascertained on the amount which he recovered ; the learned 
judge added, that the defendant should have costs on the claim for Rs. 10,185 
and, further, that the plaintiff should pay the defendant’s costs of the commissiona 
to Simla, Bombay and Calicut, since he was satisfied that none of those commis- 
sions would have been necessary in the absence of the contest arising out of the 
claim for damages. 


In stating the above facts reference has been made to the Chartered Bank 
alone as ‘defendant. There was another defendant, but reference to him is un- 
necessary. 


In pursuance of the order in the defendant’s favour a bill of costs was delivered 
for taxation, including a sum of Rs. 3,821-2-0 relating to the costs of the three 
commissions to take evidence. The Taxing Officer allowed a sum of Rs. 328-11-0 
being of the opinion that that was the maximum which the rules permitted and 
that he was entitled only to permit the defendant to recover one advocate’s fee in 
respect of the three commissions. On appeal to the learned Judge the Taxing 
Officer’s order was set aside. The learned Judge considered that the basis of 
ascertainment of the ad valorem advocate’s fee should be not the sum of Rs. 10,18 
the amount of the claim for damages for non-delivery, but the amount of the tota 
claim in the suit, namely, Rs. 27,000 and further that a separate advocate’s fee 
should be allowed in respect of each commission. As the result, the learned Judge 
came to the conclusion that the advocate’s fee in respect of each commission was 
a sum of Rs. 616-10-0 and awarded a total of Rs. 1,849-14-0. Against the learned 
Judge’s decision the plaintiff has preferred this ap and the question which 
requires decision is as to the meaning of the several High Court Fees Rules, to which 
‘reference will be made. K : a ES 
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The amount of advocate’s fee is ascertained by ad valorem calculation upon 
the amount claimed or the amount in respect of which costs have been awarded. 
In regard to -the claim for Rs. 27,000, .ad valorem advocate’s fee is Rs. 1,233-4-0. 
In regard to the claim for Rs. 10,185, it is Rs. 657-6-o. 


The relevant rules, to which reference is necessary, are the following :— 


“ Order 5, rule 3.—In cases which are referred to the Official Referee or to a Commissioner for 
the purpose of taking accounts or for other enquiry, the Taxing Officer may (if the Court award the 
costs of the reference) taking into account the diligence of the party and the value of the work done 
before the Official Referee, or Commissioner, allow to the practitioner so appearing a further fee in 
addition to the ad valorem fee but not exceeding 50 per centum thereof.” 


- “ Rule 7,—Unless the Court otherwise orders ...... the amount or value of the claim... 
means the value as set forth in the plaint ....... 


_ Rule 15-—In cases of special difficulty or importance or where the amount of work involved 
is unusually great, the Court may, on the application of a party, direct that a higher fee than would 
ordinarily be admissible under these rules be allowed to a party.” 


Rule 17.—“ The fee allowed on the ei teas laa for prosecuting or defending a suit on the 
original side of the High Court or an appeal th m is intended to cover all p ings up to final 
decree : but it shall not be deemed to include the fixed costs of interlocutory application the costs 
of which have been ordered to be costs in the cause.”’ 


Mr. Radhakrishnayya, learned counsel for the ap nt, referred to rule 17 and 
pointed out that, in the absence of any special order, an advocate is entitled only 
to the relevant ad valorem fee in respect of a suit irrespective of its length, difficulty 
or any other matters of complication, other than costs of interlocutory applications 
which costs have been ordered to be costs in the cause. 


-` _ Although the wording of rule 3 does not specifically mention that it relates 
to commissions to take evidence, nevetheless it was stated that this is the rule which 
has always been applied when questions arise regarding payment of ad valorem fee 
to an advocate regarding his work and attendance before a commissioner ordered 
to take evidence. Mr. Radhakrishnayya argued that no matter how many commis- 
sions may be ordered, nevertheless under rule g only one fee can be allowed to 
the party in whose favour an order for costs is made. He went on to contend that 
if any additional fee is sought and it can be directed to be paid, it can only be paid 
if an order is made under rule 15—some order on account of special difficulty or 
importance or greatness of work involved ; and no such order has been made in 
the present suit. 


Learned counsel for the respondent, on the other hand, placed particular 
emphasis on the words “so appearing” in rule 3. He argued that those words 
make it clear that the Court can allow a fee to an advocate in each case in respect 
of each commission and that those words A a practitioner appearing 
in one of several commissions is entitled to a fee for himself irrespective of any other 
commission ordered and of those who appear in the other commissions each 
becomes entitled to a fee. It seems to me that that argument is correct. In order 
to test what is the meaning of the rule, its aspect can be considered in this way. 
The rule allows a fee to the practitioner so appearing. Surely it cannot mean 
that if the same practitioner appears in three commissions, in a suit, he is entitled 
only to one fee, whereas if a different advocate appears each would be entitled to 
afee. To my mind, if we approach it in that way, the real meaning of rule 3, which 
is not perhaps too happily worded, is made clear. In my opinion it follows that, 
no-matter how many commissions may be ordered in a suit, when an order for 
costs is made, such as was made in the suit out of which the present proceedings 
arise, the order occasions an ad valorem fee of a practitioner in respect o each com- 
mission. The rule goes on to provide that the amount of the fee shall not exceed 
5o per cent. of the ad valorem fee allowed to the advocate in the suit. It does not 
direct that in every case the fee shall be as much as 50 per cent. but that that per- 
centage is the maximum. - It will be for the Taxing Officer to fix the percentage 
to: be allowed in each case. - If the work is very light and does not involve much 
time, or considerable preparation, it may well be that for less than’50 per cent, 


in | 


should be allowed by the Taxing Officer. ‘That provision, to my mind, prevents 
any injustice being done or any improper use of the rule being made. 


The next question is as to the amount upon which the ad valorem fee should 
be calculated. Learned Counsel on behalf of the respondent contended that the 
learned Judge meant to give full indemnity to the defendant in respect of the 
expenses to which the d a had been put by the commissions for evidence 
being occasioned, and, he argued, the direction for the plaintiff to pay the defend- 
ant’s costs occasioned by the commissions was an order under rule 7 and separate 
and apart from the direction that the defendant should recover from the plaintiff 
the costs upon the amount of the abandoned claim, namely the sum of Rs. 10,185 
but that the costs in respect of the commissions should be ascertained by ad valorem 
calculation on the amount claimed in the suit, namely, Rs. 27,000. I am unable 
to agree with that argument. In the first instance there was an order for the 
plaintiff’s costs since he was successful in the suit in respect of the claim for Rs. 15,000. 
Then came the order in the defendant’s favour for costs expressed to be on the 
claim for Rs. 10,185. The judgment then proceeds to say that the plaintiff should 
pay the defendant’s costs of the commission, the learned Judge being satisfied that 
none of these commissions would have been necessary in the absence of the contest 
in regard to the abandoned claim. In my view, the special order in respect of 
the commissioner’s costs was part and parcel of the order for costs in the defendant’s 
favour which was to be ascertained upon the basis of Rs. 10,185. It is in respect 
only of that claim, as stated by the learned Judge that the commissions were 
directed.. It was not in respect of the other part of the claim which brought the 
total amount to Rs. 27,000. In the judgment against which this appeal has 
been preferred, the learned Judge says that, in ordering the plaintiff to pay the 
defendant’s costs of the commissions, his intention was that the defendant should 
be as nearly as possible reimbursed in full for the expenditure unnecessarily incurred. 
I can quite understand and appreciate the learned Judge’s intention, but it can 
only be carried out so far as the rules permit. 


In the light of the conclusion which I have expressed it must follow that the 
amount of costs which the learned Judge directed to be paid by the plaintiff is too 
much. The learned Judge expressed the opinion that the fee should be ascertained 
upon the basis of Rs. 27,000. There in my view, he was incorrect. It should be 
ascertained on the basis of the claim for Rs. 10,185. In that respect as stated above 
the full ad valorem fee on that amount is the sum of Rs. 657-6-o and half of it is Rs. 
328-11-0. That is the amount which the Taxing Officer allowed. But the Taxing 
officer was wrong, and the learned Judge was correct in directing that there should 
be three fees of that amount, one in respect of each commission. That being so, 
Rs, 985-1-0 is the amount which is recoverable by the defendant from the plaintiff 
as costs which were directed to be paid. 


As regards the costs of this appeal the appellant has partly succeeded and 
partly failed. Similar observation applies to the respondent. In these circum- 
stances it seems to me that the proper order is that each party do bear his or their 
own costs. 


Govindarajachari, F—I agree. 
VS. : Appeal allowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice YAHYA ALI. 


Nagamma Bai and another .. Appellants* 
2. 
S. Rajaram Rao and another .. Respondents. 


Security bond—Construchon—Security bond executed in favour of District e in proceedings under the 
Guardians and Wards Act—Charge if created over immoveable properties mentioned in the list appended thereto 
—Antecedent orders of the Fudge in regard to giving security —If can be examined to ascertain intention. 


A security bond was executed by two persons in favour of the District Judge in the matter of 
the appointment of a guardian under the Guardian and Wards Act. They bound themselves jointly 
and severally to the District Judge in a particular sum to be paid to him for which payment they, 
their heirs, executors and administrators bound themselves jointly and severally. Then followed a 
sentence “ whereas in the above matter the said Judge has by order, dated 4th August, 1916, approved 
of the above Gopal Rao Paishwa as pte for the said Venka Rao and has also approved of the above 
written bond with the under written conditions as a proper security to be entered into by the said parties 
and 1n testimony of such approbation has signed his name in the margin hereof. Now the conditions 
of the above written bond is such etc. etc.” The conditions mentioned in the bond related to fur- 
nishing of accounts and payment of the sums found due according to the directions of the Court. 
It was stated that if those conditions are satisfied the bond would be void and of no effect. Otherwise 
it shall remain in force. At the end of the document a list of properties was attached under the 
heading ““ particulars of property”. On a question whether under such a bond, a charge was 
created over the properties mentioned in the bond and whether in construing it, the antecedent 
orders seer Judge could be examined to ascertain what was intended by the Judge by accepting 
such a b 


Held, it could not be inferred from the two expressions ‘‘ Judge has by order dated 4th August, 
1916 ” and “asa proper security ” that the Judge had intended that a ch should be fastened 
on the immoveable properties for the due ent of the conditions specified in the bond. Those 
expressions are equally consistent with the view that what was created was only a personal liability. 
In the absence of any words in the body of the document itself either directly or indirectly fastening 
an obligation in the nature of a charge on the properties the mere insertion of a list of them at the 
end, is not of any legal effect. 


It is an established principle that the intention of the author of a written instrument must be gathe- 
red from the written instrument. The function of the Court is to ascertain what the parties meant 
by the words that they actually used, to declare the meaning of what is written and not what was 
intended to have been written, to give effect to the intention as expressed, the expressed meaning 
being, for the e of interpretation equivalent to the intention. It is not permissible to guess 
at the intention of the parties and substitute the presumed for the expressed intention. 


Even assuming that the antecedent orders of the Judge in regard to the same matter could be 
looked into, there was nothing in them to show that the Court wanted, or that the persons who 
executed the bond intended to offer, immoveable property as security. 


The bond whether construed on its own terms or whether examined in the light of the antecedent 
orders does not create a charge on the properties mentioned in the list appended thereto. 

Appeal against the order of the District Court, West Tanjore, dated 19th 
February, 1946,in A. S. No. 222 of 1944 (Q. S. No. 40 of 1943, Sub-Court, Tanjore). 


A. V. Viswanatha Sastri for Appellant. 
S. Panchapakesa Sastri and T. R. Venkataraman for Respondents. 
The Court delivered the following 


Jopament.—The second and third defendants are the appellants. The 
plaintiff brought O. S. No. 40 of 1943 out of which this appeal arises, in the Court 
of the Subordinate Judge of Tanjore to direct his brother the first defendant to 
render an account for the management of his estate during his minority and also 
to recover monies that may be found due and payable to him and for enforcing 
the security bond given to the Court when he was appointed the plaintiff’s guardian 
in Q. P. No. 502 of 1915. The suit was dismissed, the learned Subordinate Judge 
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holding that no charge was created on the properties by the security bond, that the 
suit was barred by limitation, that the plaintiff had attained majority in 1927 more 
than 12 years prior to the institution of the suit and that the suit for accounts was 
not maintainable as the accounts had been already settled and satisfaction 
rendered. The plaintiff appealed in A. S. No. 222 of 1944 and the District 
Judge, Tanjore, set aside the decree of the Subordinate Judge and remanded the 
suit for fresh disposal. He found, differing from the trial Judge on the construction 
of the security bond that there was a charge 6n the property. He also found that 
the suit was not barred as the bond had been assigned by the District Judge on 
the plaintiff’s application to him within 12 years prior to the institution of the suit. 
He permitted the plaintiff to amend the plaint in order to confire his claim to a 
decree for Rs. 4,500 instead of the general prayer for account. This amendment 
had been asked for in the trial Court itself but had been refused. 


The appellants are purchasers of suit properties from Court auction purchasers. 
The plaintiff Rajaram Rao was born on 1st June, 1906 and in O. P. No. 502 of 1915, 
his elder brother Venkata Rao applied to be appointed as his guardian. A security 
bond, Ex. P-1 was executed by him to the District Judge on 7th August, 1916, 
and he was appointed guardian by the order of the Judge Ex. D-5 dated 18th 
August, 1916. The plaintiff attained majority on 1st June, 1927. In the meantime 
the first defendant mortgaged item 1 of the plaint schedule which is a house to 
T. M. G. Nagaraja Rao for Rs. 1,200. This constituted one of the items of property 
which was given as security in the guardianship proceedings. On 1st March, 1927, 
the first defendant executed a promissory note for Rs. 2,000 to Somanatha Vyas. 
After the plaintiff attained majority the first defendant conveyed to the plaintiff 
by sale deed dated 16th January, 1928, Ex. P-4, 12 out of the 13 suit items for a 
sum of Rs. 14,000. It was recited in that document that in respect of the first 
defendant’s management of plaintiff’s property during his minority it was agreed 
that a sum of Rs. 12,000 was due and payable by the first defendant. Out of that 
a sum of Rs. 9,000 was to be adjusted towards the consideration for this sale deed. 
The balance of Rs. 5,000 was to be paid in discharge of certain other secured and 
unsecured debts of the first defendant. Even with regard to the balance of Rs. 
3,000 that had to be paid out of the agreed sum of Rs. 12,000 in respect of the first 
defendant’s management of the plaintiff’s properties, the first defendant subse- 
quently assigned certain mortgages to the plaintiffs on 21st October, 1930. 


Somanath Vyas, the promisee under the promissory note dated ist March, 
1927, filed O. S. No. 64 of 1928 in the District Munsiff’s Court, Tanjore, under 
the summary procedure. Security was demanded and given by the plaintiff 
himself. After obtaining a decree in that suit Somanath Vyas first executed it 
against the property of the plaintiff which had been given as security in that suit 
and for the balance of Rs. 800 odd that was due he attached the suit items I to 13. 
Claim proceedings followed and the claim was allowed. Thereupon Somanath 
Vyas filed O. S. No. 59 of 1934 in the District Munsiff’s Court, Mannargudi to 
set aside the claim order and to declare the sale by the first defendant to the plaintiff 
under Ex. P-4 to be void as being in fraud of creditors. On rath February, 1931, 
through Ex. D-1, the plaintiff had made a settlement on the wife of his brother, 
the first defendant of all the items comprised in the security bond Ex. P-1 except 
items 1, 3 and 7 and also of his other properties. The validity and binding nature 
of this settlernent deed was also impugned by Somanath Vyas in O. S. No. 59 of 
1934. That suit was decreed by the trial Court on 19th March, 1935, (Ex. D-2) 
holding both Ex. P-4 and Ex. D-1 to be in fraud of creditors. An appeal against 
that decree in the Sub-Court, Tanjore failed (Ex. D-2 (a) dated goth March, 1937). 
After the failure of his security the plaintiff applied to the District Court on 14th 
August, 1936, for assignment of the security bond executed by the first defendant 
in O. P. No. 502 of 1915. The assignment was ordered on 21st October, 1936, 
and the assignment deed was executed by the Court, Ex. P-1 (a) on 18th November, 
1936. This deed was not registered although the security bond itself was registered. 


$46 THE MADRAS LAW JOURNAL REPORTS. [1947 


It has been already mentioned that the first item which is a house had been 
mortgaged, by the first defendant to T. M. G. Nagaraja Rao on 26th July, 1924. 
Nagaraja Rao filed O. S. No. 93 of 1937 in the District Munsiff’s Court, Tanjore, 
to enforce his mortgage and in that suit he impleaded the plaintiff also as a party. 
The suit was decreed (Ex. D-4 dated 7th July, 1937) and Nagaraja Rao executed 
it against the mortgaged property, item 1. In Court sale he purchased the property 
ee He died subsequently and the third defendant is his widow and legal 
eir. 

Somanath Vyas, after obtaining a declaration that the alienation by the first 
defendant under Ex. P-4 was void as also the settlement by the plaintiff on the 

first defendant’s wife, executed his decree in O. S. No. 64 of 1928 against suit items 
2 to 13. These items were purchased in Court auction by S. Nagaraja Rao who 
sold them in turn to the second defendant. ‘Thus the second and the third defend- 
ants are on record as purchasers from the Court auction purchasers of the respective 
items. They have been impleaded in the present suit which was filed on 18th 
November, 1942 as persons bound to satisfy the plaintiff’s claim against the first 
defendant in consequence of the failure of the security bond Ex. P-1 by reason 
of the declarations made in O. S. No. 59 of 1934 and A. S. No. 50 of 1936. 


Mr. Viswanatha Sastri who argued the appellants’ case raised a number of 
contentions that the security bond does not create a charge or mortgage on the 
suit Poea that even if it does the assignment executed by the Court of that 
bond not being registered does not pass a charge to the plaintiff, that Ex. P-1 is a 
security by way of indemnity and the cause of action to enforce it would arise at the 
latest on 18st June, 1927, when plaintiff attained majority and that the suit is barred 
as it was filed more than 12 years after that date, that the assignment bond by the 
Court does not have the effect of extending the period of limitation as on the original 
document since an intermediate assignment does not postpone the starting point 
of limitation, that the District Judge’s view that fresh cause of action arose to the 
plaintiff on Ex. P-4 being declared to be-in fraud of creditors in O. S. No. 59 of 
1934, is untenable as the security bond Ex. P-1 will have to be enforced according 
to the law of limitation applicable to it and it cannot be enforced against persons 
who are not parties to it or against persons against whom no cause of action can 
be founded on the basis of Ex. D-2, the judgment in O. S. No. 59 of 1934. There 
were some further arguments raised on the merits which it is unnecessary to mention 
here. 


The principal contention is the first relating to the question whether on a 
proper construction of the security bond a charge can be deemed to have been 
created on the properties mentioned in the schedule attached thereto. If on a 
true interpretation of that document it is held that no charge was created on the 
properties mentioned therein it is admitted by both sides that the plaintiff would 
not be entitled to any relief against the appellants who claim under persons who 
subsequently purchased the property in Court sales. It is only if the bond amounts 
to a mortgage or its terms have the effect in law of creating a charge that having 
been executed on 7th August, 1916, long prior to the subsequent alienations it will 
prevail against all those subsequent transactions affecting those properties. Upon 
this question the trial Judge took the view that no charge was created on those 
properties by the security bond. If only to indicate the intensity of his conviction 
on that matter I would extract a passage from his judgment : 


# 


“In the absence of language, clear or clouded, wide or narrow, definite or indefinite, directly 
or remotely indicating an intention to create a charge upon the properties, a list of which was appended 
in Ex. P-1, I am ae to hold that the executants, who certainly did not say so, should be deemed 
eto have given a charge on the immoveable properties for the fulfilment of the conditions of the bond 
atid laban a list of properties, not even described as the ‘secured’ properties, was appended 
to e ae 


The lower appellate Court was of a different opinion as its view was that the bond 
: did create a charge over the properties shown therein for the due fulfilment of the 
-obligations referred to therein and that no other interpretation of the bond is 
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possible or: legally justifiable. After bestowing close attention upon the whole 
matter and upon the able arguments on both sides I am disposed to agree with the 
view of the trial Judge. 


Ex. P-1 is the security bond given by the first defendant and Gopal Rao 
Paishwa. They bound themselves jointly and severally to the District Judge in a 
sum of Rs. 13,540 to be paid to him for which payment they, their heirs, executors 
and administrators bound themselves jointly and severally. ‘Then follows this 
sentence. 


“ Whereas in the above matter the said Fudge has by order, dated 4th August, 1916, approved of the 
above Gopal Rao Paishwa as surety for the said Venkata Rao and has also approved of the above 
written bond with the under written conditions as a proper security to be entered into by the said parties 
and in testimony of such approbation has signed his name in the margin hereof. Now the conditions 
of the above written bond is such, etc. etc.” 


The conditions mentioned in the bond relate to furnishing of accounts and payment 
of the sun found due according to the directions of the Court. It is stated that 
if those conditions are satisfied the bond would be void and of no effect. Otherwise 
it shall remain in full force. At the end of the document a list of properties is 
attached under the heading ,“ particulars of gaa dear GN The appellants’ conten- 
tion is that there are no operative words in the bond itself creating a charge and 
the mere incorporation of a schedule containing a list of properties without any 
reference thereto in the body of the document and without any words to indicate 
that those properties were intended to be the subject-matter of a charge created 
by the document was of no importance whatever. It is a simple bond, so the 
argument runs, and the words “ otherwise shall remain in full force” occurring 
at the end indicate that the liability sought to be created was in the nature of 
personal liability. It has to be borne in mind that the Guardians and Wards Acct, 
(vide Section 34) does not insist in all cases of security of immoveable property being 
taken on the appointment of a property guardian of a minor. Likewise rules 7, 8 
and g of the rules made under that Act do not contemplate any such security. 
The form that is prescribed, (form No. 8 volume II,Civil Rules of Practice, page 290) 
which appears to have been virtually adopted in this case does not require thet 
the guardian should offer immoveable property as security. It is left to the Judge 
in each case having regard to the welfare of the minor to prescribe such security 
as may be deemed necessary or sufficient to safeguard the minor’s interests. 


Mr. Panchapakesa Sastri for the respondents contended that since a particular 
form was prescribed under the Guardians and Wards Act all that the District Judge 
did was to adopt that form. It was possible according to him, intrinsically from 
the security bond itself to spell out a charge on the properties mentioned in the 
schedule but in any case it would be permissible to examine the various orders 
passed by the District Judge before and after taking of this bond and if read in 
the light of those orders it would be perfectly clear that the Judge when he took 
the security, intended that a charge should be created thereby over the schedule 
mentioned properties. Mr. Viswanatha Sastri contends that antecedentally passed 
orders can looked into only if there is ambiguity or doubt but if the terms of the 
bond are'clear and free from ambiguity, extrinsic evidence or evidence of sur- 
rounding ‘circumstances cannot be permitted. With reference to the intrinsic 
evidence appearing in the document itself to signify that a charge was created 
Mr. Panchapakesa Sastri refers to the two expressions underlined (Italicized) by mein 
the extract furnished above from Ex. P-1, viz., “‘ Judge has by order, dated 4th August, 
1916, and as a proper security.” In addition to this he points out that the schedule 
containing the list of properties forms an integral part of the bond and asks for what 
other purpose could it have been appended except for describing the properties 
which would be answerable for the amount for which the guardian and surety 
bound themselves, J am not in a position to infer from the two expressions “‘ Ju 
has by order dated 4th August, 1916” and “ as a proper security ” that the Judge 
had intended that a charge should be fastened on ie immoveable properties for the 
due -fulfilment of the conditions specified in the bond. Those expressions are 
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equally consistent with the appellant’s contention that what was created was only a 
personal liability. As to the purpose of adding the list of properties at the end of 
the bond, it is difficult to speculate whether it was intended merely to show that 
the surety owned those properties and that he was sufficiently solvent or that it 
was intended to be given as security for the performance of the stipulated conditions. 
In the absence of any words in the body of the document itself either directly 
or indirectly fastening an obligation in the nature of a charge on the property the 
mere insertion of a list does not seem to be of any legal effect. 


The next question is whether the antecedent orders of a Judge can be examined 
to ascertain what was intended by the Judge by accepting a bond which contained 
a list of properties and if those orders can be examined what the combined effect 
of the orders and the bond is with regard to the question of the charge. 


Although the object of all interpretation of a written instrument is to discover 
the intention of the author, the written declaration of whose mind it is always 
considered to be, it is an established principle that the intention must be gathered 
from the written instrument. The function of the Court is to ascertain what the 
parties meant by the words that they have actually used, to declare the meaning 
of what is written and not what was intended to have been written, to give effect 
to the intention as expressed, the expressed meaning being, for the purpose of 
interpretation, equivalent to the intention. It is not permissible to guess at the 
intention of the parties and substitute the presumed for the expressed intention. 
The principle goes to the extent of justifying the application of the ordinary rules 
of construction even if by so doing the real intention of the parties may in some 
instances be defeated, the reason for the rule being that such a course tends to an 
establishment of greater degree of certainty for the administration of law. In the 
case of a grant by the Bombay Government which came for interpretation 
before the Judicial Committee the trial Judge had construed it in the light of the 
antecedent correspondence between the parties. After referring to that circum- 
tance, the Judicial Committee observed in Bomanji Ardeshir Wadia v. Secretary of 
State for India! : 


“ The learned trial Judge examined with great care the correspondence which took place 
between the parties before the deed of 1847 was granted, and he came to his opinion on the true 
meaning of the deed, as he puts it himself “after a careful consideration of the deed in the light 
of the correspondence.’ Their Lordships must say at once that this way of approaching the true 
construction of the deed is quite illegitimate. The learned Judge in another passage says that 
because the correspondence is ref to in the deed that makes it part and parcel of it. e only 
reference to the correspondence is in the narrative in the preamble of the deed that there had 
been such a basar Aa but itisa vital mistake to suppose that that introduces the correspon- 
dence as a part of the deed. Nothing is better settled than that when parties have entered into 
a formal contract that contract must be construed according to its own terms and not be explained 
or interpreted by the antecedent communings which led up to it. This is especially true of a 
conveyance. There even, if there has been a formal an ent contract, that contract cannot 
be looked at to control the terms of the conveyance ; much less can mere communings which could 
only show what parties meant to do but cannot show what they did. It would be otiose to 
set forth at | the authorities, but reference may be made to Shore v. Wilson’, dictum by Baron 
Parke, Smith v. Doe Dem Fersey*. Prison Commissioners v. Clark of the Peace for Middlesex‘, per Sir G. 

essel, and Lee v. 75, where although the case is a Scotch case where the law is the same, 
rd Selborne states the proposition as a general one.” 


It is important to note in the passage extracted above that even a reference in the 
deed to the correspondence was deemed insufficient to make it a part and parcel 
of the deed or even to introduce the correspondence as a part of the deed. Mr. 
Panchapakesa Sastri argued that the reference in the deed to the order of the 
Judge dated 4th August, 1916, and its approval as a proper security bond had the 
effect of introducing into the bond the antecedent orders of the Judge. The 
respondent’s advocate drew my attention to three cases in support of his contention 
that security bonds should be construed in the light of the order directing 





I. (1928) L.R. 56 LA. 51: LL.R. 53 Bom. 3. treat 2 Brod. & B. 473. 
230 at 236 ((P.G.). 4- (1882) 9 Q. B. D. 506 at 511. 
2. (1842) 9 Cl. & F. 353 at p. 555. 5. (1883) 8 App. Gas. 853 at p. 868. 
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security to be given—Raja Raghunandan Prasad Singh v. Raja Kirtyanand Singh 
Bahadur’, Kesar Chand v. Uttam Chand*, Mahendranath Banerji v. Sateeshchandra 
Chaudhuri®, the first two cases being decisions of the Judicial Committee. A close 
scrutiny of the facts in each of these cases will show that there was some ambiguity 
in the language employed in the bond which could not be cleared except by 
reference to the order directing the security to be given. In Raja Raghunandan Prasad 
Singh v. Raja Kirtyanand Singh Bahadur‘, the question was whether security created 
by the bond was an absolute security which the decree-holders were free to 
realise immediately on the 1st April, 1920, or whether it was security to the extent 
of Rs. 77,000 for the balance of the sum, if any, remaining unpaid after sale. 
Their Lordships had recourse to the perusal of the antecedent order and held that 
having regard to the circumstances in which the bond was executed it was a bond 
for securing the balance unprovided for by the proceeds of sale of the mortgage 
property, up to a sum not exceeding Rs. 77,000. The second case in Kesar Chand 
v. Uttam Chand*, is still clearer. In the bond executed by the surety it was 
stipulated thus : 


“J hereby stand surety for ..... minors judgment debtors and agree that in the event of 
the appellate Court’s decision being against the jJudgment-debtors my moveable and immoveable 
properties detailed hereunder, shall be liable for making good the deficiency if the sale proceeds 
of the hypothecated properties are not sufficient to meet the demand.” 


There was no difficulty about proceeding against the immoveable property but the 
question'was whether in view of the words “ I hereby stand surety ” in the bond 
personal liability was imported. There was thus clear ambiguity in the document, 
the first part of it indicating the undertaking of personal liability and the statement 
immediately following it qualifying the statement and limiting its scope of liability 
to proceedings against the properties specified only, thus creating a charge on 
those properties excluding all personal lability. It is in these circumstances that 
the Privy Council held that reference should be made to the order which directed 
giving of security and the bond should be construed in the light of that order. 
In one part of the judgment their Lordships said this : 


“ Another argument urged by the learned Counsel in support of his contention, viz., that the 
appropriate, form of the bond in a case of this kind, as may be seen from A pendix G, Civil Procedure 
Code, would clearly provide for a personal lability, and that the order for furnishing security must 
therefore be construed as having been made with reference to such a form, overlooks the fact that 
the order of the Court is perfectly clear, and what their Lordships are called upon to do is to construe 
a specific document with reference to its specific terms, and if need be in the light of the Court’s order; 
which, as they have already stated, is not open to any doubt.” 


The words “ If need be” underlined by me are of vast importance having regard 
to the general principles of interpretation to which the category of security bonds 
cannot be deemed to be an exception. The last case contains a decision of a Bench 
of the Caloutta High Court which after referring to Bomangt Ardeshir Wadia v. Secretary 
of State for Indiat and other decisions lays down the principle in these terms : 


“The cases <... merely lay stress on the fact that a security bond must be strictly construed 
according to its own terms. This is certainly true when there is no ambiguity in the terms 
but where there is a contradiction in terms as in the present case, the law allows a reference to antecedent 
circumstances.” 


In that case there was a doubt and applying the principle of the Privy Council in 
Raja Raghunandan Prasad Singh v. Raja Kirtyanand Singh Bahadur! the learned 
Judges construed this bond in the light of the antecedent order. 


| 
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Assuming that the Judge’s orders can be looked into to aid in the construction 
of the bond the respective orders passed in this case by the Judge do not appear 
to be of much assistance to the respondent. On the filing of the application for 
appointment as guardian the first defendant was directed to furnish security for 
double the amount of the minor’s property. There was no reference to immoveable 
property in that order. The draft bond was filed and on grd July, 1916, it was 
asked to be tested by the Central Nazir. The Central Nazir reported that security 
was not sufficient. ‘Then on the rgth July, 1916, on the first defendant undertaking 
to find further security the application was adjourned to 4th August. On that 
day further security which was filed was tested and the Amin reported that the 
properties were worth Rs. 13,540. The Judge passed an order on the 4th August, 
1916, (this is the order referred to in the bond) in the following terms : 


“ Further security tested. The amin reports that the properties are worth Rs. 19,546 and there 
are no encumbrances there. Security bond to be engrossed on stamp papers and filed in Court 
after registration. Security accepted. Adjourned to 18th August, 1916.” 


On 18th August, 1916, the registered security bond was filed and the petitioner 
was appointed guardian with a direction that he should render accounts,in the 
manner prescribed. There is nothing in any of these orders to show that anything 
beyond personal liability was intended. At all events there is nothing to show 
that the Court wanted, or that the persons who executed the bond intended to offer, 
immoveable property as security. ‘This circumstance, coupled with the fact that 
the bond itself makes no reference to immoveable property being given as security 
and does not even refer to the list that was appended to the bond and does not 
describe the property descibed therein as secured property clearly establishes that 
all that was required was in the nature ofa personal guarantee and in order to 
satisfy itself that those who furnished the guarantee were in a position to fulfil the 
obligations, the Court wanted to know whether they were possessed of sufficient 
means and when it was found that the first defendant himself was not possessed of 
sufficient property he was called upon to furnish other security and thus the other 
surety Gopal Rao Paishwa came in. i 

I am for these reasons of the opinion that whether construed on its own terms 
or whether examined in the light of the antecedent orders, the security bond Ex. P-1 
does not create a charge on ie properties mentioned in the list appended thereto. 
In view of this finding it is unnecessary to deal with the other contentions which 
have been raised on both sides. There being no charge subsequent alienations 
in favour of the persons under whom the appellants claim have to prevail. The 
plaintiff’s suit having been filed more than twelve years after he attained majority 
is therefore clearly statute-barred and must be dismissed. 


In the result the appeal is allowed and the suit dismissed with costs through- 
out. No leave. 


VS. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. Justice LAKSHMANA RAO AND MR. Justice GOVINDA MENON. 


The Public Prosecutor .. Appellant* 
0. 
Badulla Sahib and others Respondents. 


Defence of India Rules (1939), rule 119-—Compliance—Madras Silk Control Order, (1943) published in 
Gazette Extraordinary—Presumption and tesis of validity of publication of order. 

When the Provincial Government publishes an order made under the Defence of India Rules 
in the Official Gazette, it must be presumed that it was a valid publication as contemplated by law 
and the authority making the publication must be deemed to have considered that that was the best 
form adapted for making the same known to the persons concerned. That the Official Gazette is 
the proper channel through which official orders are made known cannot be questioned. 


In the case of the order made by the Central or Provincial Government, the Gazette of India 
or the Provincial Gazette is the proper channel of publication whereas when orders are made 
the subordinate officers the question will have to be considered as to whether the publication was 
made by the authority in compliance with the provisions of rule 119, Defence of India Rules includin 
the provision as to his determining the most suitable form of publication. If the Court is convin 
that the subordinate officer has not considered the most suitable form of publication, it will have 
to be held that the order has not been properly published. Once the order is published the persans 
whom it concerns shall be deemed to P been informed of the order. 

The Publication of the Madras Silk Control Order, 1943, in the Fort St. George Gazette, on 
the 3rd October, 1943, was done under the authority of the Governor in whom the administration 
of the Province vested under the Government of India Act,1935, and it is not necessary that the publi- 
cation of the order should be preceded by a memorandum to the effect that in the Opinion of the 
Governor the requisite method best adapted for informing the persons concerned is a publication 
in the Gazette. It can be assumed that unless the Provincial Government is satisfied that a publi- 
cation in the official Gazette is the proper mode by which the order can be made known to the public, 
that course would not have been taken. 

The Public Prosecutor v. Narayana Reddy, (1945) 
Emperor, I.L.R. 24 ar i (F a ; Provine of Bihar 
Emperor, A.L.R. 1947 191 followed. 

Mhatarj: Bhan Patil v. Emperor, 47 Bom.L.R. 143: A.LR. 1945 Bom. 389, Raghunath Krishna 
Ghanekar v. Emperor, A.I.R. 1947 Bom. 239, Shakoor Haean v. Emperor, I.L.R. 1944 Nag. 150 and 
Babulal v. Emperor, I.L.R. 1945 Nag. 714: A.I.R. 1945 Nag. 218, not followed. 


Appeals under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondents (Accused) by the Court of Session of 
the Chittoor Division in G. A. Nos. 51, 52 and 53 of 1946, respectively preferred 
against the order of the Additional First Class Magistrate of Madanapalle in C. C. 
Nos. 1, 2 and 3 of 1946, respectively. 


The Assistant Public Prosecutor (A. S. Stvakaminathan) for the Crown. 
V. Rajagopalachart for the Accused. 


The Judgment of the Court was delivered by 
Govinda Menon, J: CG. A. No. 98 of 1947.—The Public Prosecutor, Madras, 


appeals inst the acquittal of the respondent (accused) by the learned Sessions 
Judge of Chittoor of an offence under clause 3-A of the Madras Silk Control Order 


(1943) read with rule 81 (4) of the Defence of India Rules. 


The facts are not in dispute. On goth April, 1945, between 3-30 A.M. and 
-90 A.M., at Kothakotta, when the house of the respondent was searched by the 
nspector of Police, Madanapalle, he was found in possession of raw silk in bags 
weighing 734 Ibs. and two palams without a licence for such possession as required 
by the Madras Silk Control Order, 1943. He was prosecuted before the Additional 
First Class Magistrate of Madanapalle and was convicted for contravening the 
provisions of clause 3-A of the Madras Silk Control Order, 943, and sentenced 
to imprisonment till the rising of the Court and to pay a fine of Rs. 1,000 and in 
default to rigorous imprisonment for g months. The quantity of silk was ordered 
to be confiscated to the Government. 


1M.L.J. 273, distinguished ; Mahadeo Prasad y. 
v. Bhim, I.L.R. 25 Pat. 539 and Debi Prnsad v. 





*Crl. Appeals Nos. 98, 99 and 100 of 1947. 28th August, 1947, 
45 . 


$52 THE MADRAS LAW JOURNAL REPORTS. [1947 


On appeal before the learned Sessions Judge of Chittoor the main point urged 
was a pure question of law. viz., that the Madras Silk Control Order, 1943, was 
not properly published as required under rule 119 of the Defence of India Rules 
and therefore the respondent not being aware of the order did not have a licence. 
The learned Judge accepted the contention and acquitted the respondent. It is 
against that order of acquittal that the Provincial Government now appeals. 


The sole question for consideration is whether the provisions of rule 119 of 
the Defence of India Rules have been properly complied with. The Madras 
Silk Control Order, 1943, was published in a Gazette Extraordinary on the grd 
October, 1943, and the preamble to the publication reads as follows : 

“Tn exercise of the powers conferred by sub-rule 2 of rule 81 of the Defence of India Rules, 
His Excellency the Governor of Madras is pleased to make the following order.” 

Clause 1 (ii) (a) lays down that it shall come into force in the Kollegal taluk of the 
Coimbatore District and Hosur Taluk, Salem District, on the 15th October 
1943. Clause 1 (ii) (b) lays down that it shall come into force in any other part of the 
Province of Madras on such date as the Government may by notification appoint. 
Accordingly, by an order dated 25th January, 1945, and published in the Fort 
St. George Gazette, Part I, page 95 dated 6th February, 1945, it was declared that 
the 15th day of February, 1945. is the date on which the provisions of the Madras 
Silk Control Order, 1943. shail come into force in the Districts of North Arcot... 
T E Chittoor... .... It cannot for a moment be doubted that the noti- 


have directed the notification is also ere who had signed the notification, the 
manner of publication can be presumed to be the manner which, in his opinion, 
was best adapted for informing the person to whom it may concern. The learned 
Judge also relied upon the presumption under section 114 of the Evidence Act 
and held that the publication was proper. ‘There is another decision of Chandra- 
sekhara Aiyar, J., passed in Criminal Revision Case No. 342 of 1945, wherein 
he affirmed his earlier decision. 


In this connection reference has to be made to rule 2, sub-rule (3) of the 
Defence of India Rules where “ notified ” and “ notification ” have been defined 
respectively as “ notified”? and “ notification è in the official Gazette. In our 
opinion, when the Provincial Government publishes an order made under the 
Defence of India Rules in the official Gazette, it must be presumed that it was a 
valid publication as contemplated by law and the authority making the publication 
must be deemed to have considered that that was the best form adapted for making 
the same known to the persons concerned. ‘That the official Gazette is the proper 
channel through which official orders are made known cannot be questioned. 


a I ee ee 


I. (1945) 1 MLJ. 273. g. (1946) 1 M.LJ. 397. 
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In Public Prosecutor v. Narayana Reddy! the publication was not in the Provincial 
Gazette and therefore it is distinguishable from the present case. The self-same 
question came up for consideration before a Full Bench of the Patna High Court 
in Mahadeo Prasad v. King-Emperor®? and it was held that where an order of a general 
nature made by the Central or Provincial Government under the Defence of India 
Rules has been notified in an official gazette where all statutory rules and orders 
are normally and usually published and it appears that the order has been so 
published because its publication is essential under rule 119, it may be presumed 
that the publication was made not merely in partial compliance with rule 119 
but in compliance with all its provisions including the provision as to the deter- 
mination of the most suitable form of publication. In the judgment of Fazl Ali, C.J. 
at page 790, a distinction is made between the orders made by the authority of the 
Central: or the Provincial Government and by a subordinate officer or authority 
with regard to such publication. In the case of the order made by the Central 
or Provincial Government, the Gazette of India or the Provincial gazette is the 
proper channel of publication ; whereas when orders are made by subordinate 
officers the question will have to be considered as to whether the publication was 
made by the authority in compliance with the provisions of rule 119 including the 
provision as to his determining the most suitable form of publication. If the Court 
is convinced that the subordinate officer has not considered the most suitable form 
of publication, it will have to be held that the order has not been properly published. 
The other learned Judges agreed with the decision of the learned Chief Justice 
and therefore we have the opinion of five Judges of the Patna High Court on this 
matter. ,To the same effect is another decision of the same Court—Province of Bihar 
v. Bhim?. A Full Bench decision of the Allahabad High Court reported in Debt 
Prasad v. Emperor is also to the same effect and there it is pointed out that rule 119 
provides something in the nature of an exception to the general rule ignorantia legis 
non excusat and therefore when once the order is published, the persons whom it 
concerns shall be deemed to have been informed of the order. It is further pointed 
out that rule 119 is procedural. As against these decisions the two decisions of the 
Bombay High Court reported in Leslie Gwilt v. Emperor® and Mhatarji Bhau Paul v. 
Emperor ® are relied upon. In the former, the order was not a general one but 
applies to'a class of persons on a particular day and therefore it may be said that 
the authority should have exercised his mind and stated as to what the best form 
of publication was. No doubt the decision in Raghunath Krishna Ghanekar v. 
Emperor? relates to a general order, but we are of opinion that the correct view is 
that taken by the Allahabad and Patna High Courts. Mr. Rajagopalachari 
further relied upon a decision of the Nagpur High Court in Shakoor Hasan v. 
King Emperor® where the impugned publication related to an order of a District 
Magistrate and it was not published in any official Provincial gazette at all. The 
decision in Baboolal Rajoolal v. Emperor® also proceeds on the same reasoning, 
but we prefer to follow the judgment of the learned Chief Justice of the Patna 
High Court in which four of his colleagues have concurred and the Full Bench of 
the Allahabad High Court in preference to the Nagpur and Bombay Courts. 


The publication of the Madras Silk Control Order, 1943 in the Fort St. George 
Gazette on the 3rd October, 1943, was done under the authority of the Governor 
in whom the administration of the Province vested under the Government of India 
Act, 1935. We are of opinion that it is not necessary that the publication of the 
order should be preceded by a memorandum to the effect that in the opinion of 
the Governor the requisite method best adapted for informing the persons concerned 
is a publication in the Gazette. It can be assumed that unless the Provincial 
Government is satisfied that a publication in the Official Gazette is the proper 
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The last portion of the decree relating to each party bearing his or their own 
costs is' an independent provision. It is not dependent upon any of the earlier 
provisions, and that being so, the appellants ought to have executed that portion 
within three years from the 6th December, 1939, and not having done so, this appli- 
cation is barred by limitation. 

The second appeal is dismissed with costs. No leave. 

B.V.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTIGE YAHYA ALI. 
Ravipudi Venkanna and others .. Petttioners.* 

Evidence Act (I of 1872), section 27—Discovery of facts as a result of confession—Relecancy—sSuyfficiencp 
of evidence to uphold a conviction. : 

The fact discovered as a result of a statement to the police officer would become relevant only 
if such a statement leads to the discovery of the fact that the property is concealed in the place 
mentioned to the knowledge of the person making the confession and if the property is proved to 
have been connected with the offence. So where the confession leads to the discovery of certain 
jewels but there is no evidence to establish that the accused had anything to do with the house in 
which they were discovered, ae it is stolen property, it is not sufficient even with the aid of 
the presumption under section 114 of the Evidence Act to establish that the accused was guilty of 
an offence under sections 454 and 380 of the Indian Penal Code or even alternatively under section 411 
of the Indian Penal Code. 

But where currency notes are discovered in the bag which had the initials of P. W. 1 whose 
evidence was that the notes were kept in such a bag, the evidence is enough to establish the identity 
of the stolen property and it would be a case where the presumption under section 114, Evidence 
Act would apply and the accused would be guilty of an offence either under section 454, 380 or 411 
of the Indian Penal Code. 

Petitions under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the orders of the Court of Session of 
Guntur dated 5th July, 1946, in G. A. Nos. 45 and 46 of 1946, respectively preferred 
against the order of the Additional First Class Magistrate, Bapatla, in G. C. No. 


257 of 1945. 
N. C. Raghavachan for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court made the following 


ORDER.—There were five accused in this case. They were convicted by 
the Additional First Class Magistrate, Bapatla, under sections 454 and 380 of the 
Indian Penal Code and sentenced to four months rigorous imprisonment and 
also fined Rs. 100 each under each of the counts. The convictions were confirmed 
by the Sessions Judge, Guntur, on appeal. The fourth accused has not preferred 
a revision against the order of the appellate Judge. The revision case filed by 
accused 1 to 3 is Cr. R. C. No. 635 of 1946 and the case filed by the fifth accused 
is Crl. R. C. No. 636 of 1946. The convictions of the petitioners rested mainly 
on confessional statements made by the petitioners and on the evidence relating 
to the identification of the property which was discovered in pursuance of that 
confession. ‘The property consisted of currency notes and ornaments. Applying 
the pees laid down by the Privy Council in Pulukuri Kotayya v. King Emperor 
all the four confessional statements have to be in toto excluded from the evidence 
except to the extent to which it was mentioned therein that the respective confessors 
stated that they would produce the property. Their Lordships pointed out in 
that judgment that such a statement leads to the discovery of the fact that the 
property is concealed in the house mentioned to the knowledge of the person making 
the confession and if the property is proved to have been connected with the offence 





* Cr. R. Cs. Nos. 635 and 636 of 1946. 26th August, 1947. 
(Cr. R. Ps. Nos. 608 and 609 of 1946). sa 
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the fact discovered would become relevant. Here as a result of the information 
said to have been given by accused 1, 3 and 5 some currency notes alone were found ; 
no jewels were found. While with regard to the currency notes found on the 
information given by accused 1 and 3 it is to be pointed out that they could not 
possibly be identified, it has to be mentioned with reference to the currency notes 
found in pursuance of information given by accused 5 that they were found wrapped 
in a bag which bore the initials of K. M. L. which are the initials of P. W. 1. The 
bag has been identified by P.Ws. 1 and 2 and they stated that they kept the currency 
notes in that bag. This evidence is sufficient, in my opinion, to establish the 
identity of the stolen property. Next with regard to the second accused in pursuance 
of the. information given by him jewels were found in his sister’s house. It is not 
established by any admissible evidence that the second accused had anything 
to do with that house. All that the circumstances of the discovery of the jewels, 
assuming it to be stolen property, establish is that the second accused was aware 
of the fact of the concealment of those jewels in his sister’s house. ‘That is the 
utmost the evidence can be said to have established against the second accused 
but that is not by any means sufficient even with the aid of the presumption under 
section 114 of the Evidence Act to establish that the second accused was guilty 
of an offence under sections 454 and 380 of the Indian Penal Code or even alter- 
natively under section 411 of the Indian Penal Code. 


The result is that in Crl. R. C. No. 635 of 1946, none of the accused can be 
held on legal admissible evidence to have been proved to have committed an offence 
under sections 454 and 380 of the Indian Penal Code. Their conviction and 
sentence must therefore be set aside and the fine levied on them if paid should be 
refunded. In Crl. R. C. No. 636 of 1946 which is the petition filed by the fifth 
accused I have already held that he was found to be in possession, to his knowledge, 
of currency notes wrapped in a bag which was identified as the property stolen 
from the complainant’s house. Here is a case where a presumption under section 1 4 
would apply and the fifth accused must be held to be guilty of having committe 
an offence either under section 454, 380 or 411 of the Indian Penal Code. His 
conviction and sentence are confirmed and Crl. R. Q. No. 636 of 1946 is dismissed , 


V.P.S. Crl. R. C. No. 635 of 1946 allowed. 
Cri. R. C. No. 636 of 1946 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justian HAPPELL. 
P. R. M. S. Chellappa Chettiar .. Appellant* 


v. 
Manickam Pillai and others .. Respondents. 


Execution—Abuse of process of Court—Order of Court setting aside sale—Omission of petitioner to abide 
by Court’s order in another petition relating to same propsrty—Avoidance of sale—Civil Procedure Code (V of 
1908), section 151. 

The appellant had obtained a decree in the District Munsiff’s Court, Trichinopoly and he 
applied to! execute that decree. In pursuance of that petition ah ad had been attached and 
sale papers had been filed. Before however the property was brought to sale the respondents, who 
held a decree against the same judgment-debtor in another suit filed in the District Munsiff’s Court, 
Erode, had that decree transferred to the District Munsiff’s Court, Trichinopoly and asked for the 
sale of the same property as that attached by the appellant subject to an encumbrance in their favour. 
The appellant therein applied for sale of the property free of encumbrances. The District Munsiff 
however dismissed the application on the ground that the appellant should prove his contention 
that the property was free of encumbrances in a properly instituted suit. Execution however was 
proceeded with by the appellant in his petition without reference to the order in the other execution 

etition and the property was ultimately sold free of encumbrances and purchased by the appellant 

i . Before however the sale was confirmed it was brought to the notice of the District Munsiff 
that the sale had been held without regard to his order on the other execution petition and he thereupon 
set aside the sale. 





+A, A. A. O. No. 198 of 1945 and C.R.P. No. 986 of 1945. 11th April, 1947. 
l 
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Held, that in the circumstances of the case the District Munsiff was justified in ing the order 
setting aside the sale in order to prevent an abuse of the process of the Court. It was the duty of 
the appellant against whom an order had been passed negativing his contention that property should 
be sold free of encumbrances not to allow the sale to proceed on the footing that there was no en- 
cumbrance on the property. 

Appeal against the order of the District Court, Trichinopoly, dated grst 
January, 1945 in A. S. No. 184 of 1944 (in E. P. No. 853 of 1943 in O. S. No. 143 
of 1936, District Munsiff’s Court, Trichinopoly), etc. 


M. Murugappa Chettiar for Appellant. 
S. Amudachan for Respondent. 
The Court delivered the following ; 


Jupcment.—The appellant had obtained a decree in O. S. No. 143 of 1936 
in the District Munsiff’s Court of Trichinopoly and to execute that decree he had 
filed E.P. No. 853 of 1943. In pursuance of that petition property had been attached 
and sale papers had been filed. Before, however, the property was brought to 
sale respondents 3 and 4 who held a decree against the same judgment-debtor 
in O.S. No. 157 of 1938 on the file of the District Munsiff’s Court, Erode had that 
decree transferred to the District Munsiff’s Court, Trichinopoly and in E.P. No. 118 
of 1943 asked for sale of the same property as that attached by the present appellant 
subject to an encumbrance of Rs. 7,000 in their favour. The appellant, in E.P. 
No. 118 of 1943 filed by the respondents 3 and 4 filed E.A. No. 795 of 1943 in which 
he prayed for the sale of the property free of encumbrances. ‘The learned District 
Munsiff dismissed this application on the ground that the appellant should prove 
his contention that the property was free of encumbrances in a properly instituted 
suit. The effect of this order was therefore that if the property was to be brought 
to sale in either the execution petition filed by the appellant or the execution petition 
filed by respondents 3 and 4 it would have to be sold subject to the encumbrance 
of Rs. 7,000. Execution, however, proceeded in the appellant’s petition E.P. No. 
853 of 1943 without reference to the proceedings in E.P. No. 118 of 1943. When on 
the 16th November, 1943 the petition came up for settlement of the terms of procla- 
mation although by that date the District Munsiff had already held that the pro- 
sean should be sold subject to the encumbrance (his order on E.A. No. 795 of 1943 

ad been passed on 27th October, 1943) the terms were settled without reference 
to any encumbrance on the property. ‘Thereafter the property was sold free of 
encumbrance and purchased by the appellant himself. Before, however, the sale 
was confirmed ii came to the notice of the District Munsiff that the sale had been 
held without regard to his order in E.A. No. 795 of 1943 and he, after ordering 
notice to respondents 3 and 4 and the appellant, set aside the sale. His order 
was confirmed on appeal by the District Judge, Trichinopoly. 


It is argued by learned counsel for the appellant that the cases cited by the 
lower Courts are distinguishable from the facts of the present case and that, in any 
event, there was no duty cast on the appellant to bring it to the notice of the District 
Munsiff that the sale should be held subject to the encumbrance of Rs. 7,000 for 
the reason that the order against him in E.A. No. 795 of 1943 was not made in his 
suit O.S. No. 143 of 1936 but in the execution petition No. 118 of 1943 filed by 
the third and fourth respondents in their suit O.S. No. 157 of 1938. There is some 
substance in the contention that the cases relied on by the lower Courts, Mulraj v. 
Buramal 1, Govinda Padayachi v. Murugappa Chettiar? and Janakbatt Chaudhrain v. Ramesh- 
war Singh? are not exactly in point. ‘They are cases in which either the directions 
given by the Court for the sale had not been carried out by its own officer or the 
conditions attached to the sale had not been complied with and it was held that 
the Court had jurisdiction in éach case to set aside the sales on the ground that 
the Court had inherent jurisdiction to see that its own order was obeyed. The 
present case differs because, although the order should have been an order for 


1. (1931) LL.R. 12 Lah. 602. 3. (1921) ILL.R.1 Pat. 295: 69 I.C. 872. 
2. Hes 64 M.L. J. 586. ‘ 
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sale subject to the encumbrance, it was in fact an order for sale without reference 
to “any encumbrance. It seems to me clear however that although these cases 
do not strictly apply, in the circumstances of the present case the District Munsift 
was justified in making the order which he did to prevent an abuse of the process 
of his Gourt. It was manifestly the duty of the appellant against whom an order 
had just been passed which had negatived his contention that the property should 
be sold free of encumbrances not to allow the sale to proceed on the footing that 
there was no encumbrance on the property. It was he who was in charge of 
the execution petition and on whom the application for sale depended and it was 
incumbent on him to bring it to the notice of the District Munsiff that further 
particulars should be added to the proclamation, viz., that the property should 
be sold subject to the encumbrance of Rs. 7,000. If the learned District Munsiff, 
as I hold, was justified in making an order under section 151 of the Code of Civil 
Procedure there is clearly nothing in the contention that the appellant had not 
failed in his duty to the Court because the order on his application was made 
in another suit and not in his own suit in which execution was proceeding. The 
duty lay on Him to see that the sale was held subject to the encumbrance not because 
the order against him in E.A. No. 795 of 1943 was made in one suit or in another 
but because an order, t.e., the order in E.A. No. 795 of 1943, was made against 
him which negatived his contention and directed that the sale must be held subject 
to the encumbrance. In my opinion, therefore, the decision of the lower appellate’ 
Gourt was correct. The appeal is dismissed with costs. : 


No leave. 
The civil revision petition is unnecessary and it is also dismissed. 
B.V.V. Appeal and Revision Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE "AT MADRAS. ` 
PRESENT :— MR. JUSTIOE RAJAMANNAR. * aoe 
Karumuri China Mallayya .. Petttioner.*f 


Evidence Act (I of 1872), section 24—Textils Control Officer asking accused to tell truth—WNo ‘threat 
‘or inducement—-Powers of revising Court to revise orders of discharge. Mi 

The accused was charged with an offence of storing without a licence large quantities of mill 
made cloth for sale, the evidence against him being primarily, the statements made by him to the 
Textile Control Officer, and the quantity of cloth seized. The trial Magistrate refused to attach 
importance to the statements and discharged the accused. On a revision filed by the Crown, the 
Sessions Judge, while agreeing with the Magistrate in the appreciation of evidence in r to other 
particulars, came to the conclusion that the statements of the accused and the quantity of cloth seized 
were sufficient legal evidence which rendered the order of discharge unreasonable and ordered 
further enquiry. : 

Held, in revision (1) that the mere fact that the Textile Control Officer asked the accused to 
tell the truth did not amount to a threat or inducement within the meaning of section 24 of the 
Evidence Act, and the statements were therefore admissible. (2) Where the trial Magistrate thought, 
there was no legal evidence from which it could be inferred that the large quantity found with the 
accused was stored for sale, but the Sessions Judge found that there was legal evidence from which 
it could be inferred that the cloth was stored for sale, it was certainly permissible to the Sessions’ 
Judge to set aside the order of discharge and direct further enquiry. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of Session, 
of East Godawari division, dated 21st October, 1946, in Criminal Revision Petition 
No. 14 of 1946 preferred against the order of the Sub-Divisional Magistrate of 
Rajahmundry in C.C. No. 165 of 1946. 

G. Balaparameswan Rao for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 
tt ss 5 ee ee Rye Pt ge, ee ay 


* Cr. R. C. No. 1342 of 1946. , 4 = l 2gth August, 1947. 

(Cr. R. P. No. 1280 of 1946)... PD A ee ne ee T ; 
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The Court made the following 


ORDER. —The charge against the petitioner was that on 25th October, 1945, 
"he was found storing large quantities of mill made cloth for sale without a licence’ 
in contravention of clause 4 of the Madras Cloth (Dealers) Control Order, 1944. 
The Sub-Divisional Magistrate, Rajahmundry, discharged the petitioner under 
section 253 (i) of the Code of Criminal Procedure on the ground that there was 
no “legal evidence on record,” justifying the presumption that the cloth found 
with the accused was stored for sale. There was an application by the Crown 
te revise the order of discharge and the learned Sessions Judge set aside the order 
and directed the District Magistrate by himself or by any other Subordinate Magis- 
trate to make a further enquiry into the case of the accused. The petitioner seeks. 
to revise the order of the learned Sessions Judge. 


There can be no doubt that on 25th October, 1945, at about 6 p.m. the Textile: 
Control Officer, Rajahmundry, seized a large quantity of cloth from the accused. 
The Textile Control Officer then examined the accused and recorded a statement 
from him, Ex. C and he further took down another statement on the next day, 
Ex. C-1. According to these statements it is clear that the cloth was purchased 
and stored by the accused with the intention of selling. ‘The prosecution relied 
upon (1) the statements made by the accused above referred to Exs. C and C-1, 
(2) the quantity of cloth found which was beyond the ordinary household require- 
ments, and (3) the deposition of P.W. 5 a licensed dealer in cloth, who deposed that 
a commission agent brought a dealer to the accused and offered to arrange for the 
sale of the cloth stored by the accused. The Sub-Divisional Magistrate rejected. 
the evidence of P.W. 5 as unreliable. Though he did not reject Exs. G and C-1 
completely from evidence he refused to attach any importance to them. He 
appeared to be satisfied with the explanation of the accused that the large quantity 
of cloth was stored in anticipation of marriages in his house. He, therefore, thought 
that there was no legal evidence from which it could be inferred that the cloth 
stored was for sale. 

"The learned Sessions Judge agreed with the trial Magistrate that P.W. 5 was 
not a reliable witness but he came to the conclusion that there was legal evidence: 
which. rendered the order of discharge unreasonable and improper. He relied 
in particular on the statements, Exs. C. and C-1 and the quantity and nature of 
the ‘cloth’ seized. 

It was contended by the learned advocate for the petitioner that the statements 
Exs. C and C-1 would be inadmissible in evidence because they must be held to 
have been caused by inducement, threat or promise having reference to the charge 

inst the accused person proceeding from a person in authority within the meaning 
a section 24 of the Indian Evidence Act. This contention was based entirely in 
the statements in cross-examination of P.W. 1, the Textile Control Officer, namely : 

; “I asked him to tell me the truth. I was putting questions off and on while he was making 
the statement, to elicit information.” 

It may also be mentioned that the officer definitely denied that he promised to help. 
the accused before he recorded the statements, Exs. G and C-1. The learned 
advocate relied upon a ruling in Hashmat Khan v. The Crown’. It is very difficult 
to derive any assistance from decisions which are based upon the evidence and the- 
circumstances of the particular case in applying them to the facts of the case on 
hand. Actually in the Lahore case the words used were “ Achha hoga agar sach- 
bataoge.”’ ‘These do not correspond in any sense with the words “I asked him to 
tell me the truth.” On the other hand the learned Public Prosecutor has drawn. 
my attention to a ruling of this Court in Public Prosecutor v. Boya Obigadu and others*, 
The village munsiff in that case said to the accused “There has been a burglary. 
I suspect you. Tell the truth.” It was held that these words did not amount 
to a threat or inducement within the meaning of section 24 of the Evidence Act. 
to make a confession by the accused to the village munsiff inadmissible. 


1, (1994) LL.R. 15 Lah. 856. 2. (1935) .M.W.N. (Crl,) 151. 
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There is no independent evidence of the circumstances under which these 
statements were mere oar nor does it appear that the accused himself made any 
statement alleging that the confessions were the résult of inducement or threat.’ 
by the Textile Control Officer. I am, therefore, unable to accept the contention 
that Exs. Q and G-r are inadmissible. What value should be attached to them 
in the final determination of the guilt of the accused it is not necessary for me 
‘to state at this stage. 


It was next contended by Mr. Balaparameswari Rao for the petitioner that 
the learned Sessions Judge ought not to have interfered in revision with the order 
of discharge passed by the Sub-Divisional Magistrate. He tried to support his 
contention by relying on certain observations in Parasharam Bhika v. Emperor) and 
Kumaraswami Mudah v. Kaliammal*, But I do not, find anything in 
either decision which can be said to lay down a general rule or rule of thumb to 
apply in each case and decide automatically whether a revision is justified or not. 
In Parasharam Bhika v. Emperor}, the learned Judges held that an order of discharge 
made after hearing all the prosecution evidence should not be set aside unless it 
_ ‘could be said that the order was perverse or manifestly unreasonable and incon- 

sistent with an honest appreciation of the evidence before the Court and that the 
criterion was not whether a revising Court agreed with the order of discharge but 
whether it was rational in the sense that it could not be fairly described as perverse 
or manifestly contrary to the evidence. The criterion certainly reduces the whole 
‘question to a question of fact depending upon the circumstances and evidence in - 
‘each case. i ' 

In Kumaraswami Mudali v. Kaliammal?, Pandrang Row, J., concluded his judg- 
ment thus : 

“ The learned Sessions Judge ought in my opinion to have declined to interfere in these cir- 
cumstances. Though it cannot be laid down as a general rule that there should be no revision of 
an order of discharge when there has been only misappreciation of evidence, in the present case 

there is not such misappreciation of the evidence as required a further enquiry by another 
Magistrate.” 
In other words it means that there is no general rule which can be applied in every 
‘case without reference to the facts of the particular case (vide the case reported in 
ffanchandra Reddi v. Syed Khasim Sahib), 


In this case the Sub-Divisional Magistrate thought that there was no legal 
‘evidence on record from which it could be inferred that the large quantity found 
with the accused was stored for sale. The learned Sessions Judge in his order 
‘pointed out that certainly there was legal evidence from which it could be inferred 
that the cloth stored was for sale. In these circumstances it was permissible, I 
would even go further and add that it was necessary for the learned Sessions Judge 
to have set aside the order of discharge and to have directed further enquiry. There 
is no reason, whatever, to interfere with his order. The criminal revision petition 
is dismissed. 

V.P.S. —— Revision Petition dismissed. 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
| PRESENT :—Mnr. Justice GOvINDARAJAGHARI. 
‘Minor Balakrishna Andivelasami, Naicker < .. Appellant®* . 


a 


-Chinna Thayee Ammal and another .. Respondents. | 
Decree—Construction—Concurrent obligations—Application for execution—Claim to recover money without 
performing or offering to perform obligation provided by decree—Sustainability. 


A suit filed by a widow against her step-son and co-widow for recovery of maintenance was referred 
‘to certain arbitrators and the decree passed on the basis of their award provided for payment to the 


I. E I.L.R. 57 Bom. 430. 3- (1937) M.W.N. (CrL) 256. 
2. (1937) \M.W.N. (Crl.) 332. 


* A. A. A. Os. Nos. 33 and 88 of 1946. i 18th July, 1947. 
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plaintiff of past and future maintenance and further provided that from out of the arrears of main- 
tenance ep should a a reconveyance in her favour in respect of the garden whereof she- 
had executed a sale deed. e plaintiff decree-holder sought to recover the amount of maintenance 
without even offering to obtain a reconveyance of the en as provided under the decree. 


~ Held, that the obligations, under the decree in respect of the payment of maintenance and the- 
reconveyance were concurrent obligations and that the plaintiff could not enforce one portion of the 
decree without offering to perform the obligation er the other part of the decree. 
~ Appeals against the orders of the Court of the Subordinate Judge, Dindigul, 
dated 27th October, 1945, in A.S. No. 115 of 1944 preferred against the orders 
of the Court of the District Munsiff, Dindigul, in E.P. No. 56 of 1944 (O.S. No. 245 
of 1944). 

K. S. Destkan for sa) ama in C.M.S.A. No. 33 of 1946 and Respondent in 
C.M.S.A. No. 88 of. 1946. 


V. Seshadri and K. S. Ramamurthi for Respondent in C.M.S.A. No. 33 of 1946 
and Appellant in C.M.S.A. No. 88 of 1946. < 


The Court delivered the following 


JupcMENT.—These two civil miscellaneous second appeals arise out of an 
order in execution passed by the Jearned Subordinate Judge of Dindigul confirming 
the order passed by the learned District Munsiff of Dindigul in E.P. No. 56 of 
1944 in O.S. No. 245 of 1942 on the file of that Court. The appellant in C.M.S.A. 
No. 88 of 1946 filed O:S. No. 245 of 1942 against her step-son who is the appellant 
in C.M.S.A. No. 33 of 1946 and her co-widow for several reliefs to which no detailed 
reference need be made. The suit was referred to the arbitration of certain arbi- 
trators who gave an award and a decree was passed in the suit in terms of that 
award. The material portions of the decree for the purpose of these second appeals 
may be shortly referred to. After reciting that the suit was referred to certain 
arbitrators and that they gave their award, the decree proceeds to state, “ that this 
Court doth in pursuance of Ex. D-1 (award) order and decree as follows ..... k 
Clause (1) of the decree provides for the payment by the defendant to the plaintiff 
of Rs. 420 towards past maintenance till September, 1942. Clauses 2 and 3 provide 
` for the payment of future maintenance at Rs. 15 per mensem from October, 1942. 
Clauses 4 and 5 deal with costs, while clause 6 states that “ time for payment of 
the amount decreed to the plaintiff in clauses 1 and 2 is one month.” ‘The terms 
of the award are then set out. It is sufficient to refer to paragraph 5 which tnter 
alia provides that “From out of the aforesaid arrears of maintenance, the plaintiff 
should get a reconveyance in her favour in respect of the garden whereof she has 
executed a sale deed.” 


In the execution, petition out of which these appeals have arisen the plaintif 
decree-holder sought to, recover the amount of Rs. 420 which was mentioned in. 
the decree as past maintenance till September, 1942, as also the amount of mainte- 
nance which accrued subsequently. On behalf of the first defendant judgment-. 
debtor it was contended that she could claim payment of neither amount because 
she had not first obtained a reconveyance of the garden as provided for in para- 
graph 5 of the award. ‘The learned District Munsiff held that so far as the payment 
of maintenance for the period subsequent to September, 1942, is concerned, it is 
an obligation which ‘is quite independent of the obtaining of a reconveyance in 
accordance with paragraph 5 of the award. In respect, however, of the claim of 
the plaintiff-decree-holder for recovery of Rs. 420 the learned District Munsiff 
held that the decree-holder is under the terms of the award bound to apply the 
said amount so far as it is necessary for obtaining the reconveyance of the garden. 
and that she could not'ask for the payment of that amount to her without any condi- 
tion particularly when ‘she did not even make an offer in her execution petition 
that she was prepared to apply the amount in the manner provided for in the award. 
The learned Subordinate Judge of Dindigul agreed with the learned District Munsiff” 
on both the aspects. | 


C. M. S. A. No. 33 of 1946 is filed’ by the first defendant and his contention 
is that he is not bound to pay the maintenance which accrued subsequent to 


(3 
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September, 1942, because admittedly the plaintiff did not obtain the reconveyance 
of the garden, I do not see how such a reconveyance can be regarded as a condition 
precedent to the obligation on the part of the first defendant to pay maintenance 
for the period subsequent to September, 1942. The Courts below were right in 
construing the obligation as to the payment of maintenance for that period as an 
independent obligation altogether unconnected with the obtaining of a reconveyance 
of the garden. C. M. S. A. No. 33 of 1946 is dismissed with costs. 


C. M. S. A. No. 88 of 1946 is by the plaintiff decree-holder and on her behalf 
it is contended that the payment of Rs. 420 should have been directed by the Courts 
below and that if she did not obtain a reconveyance of the garden it is open to the 
first defendant judgment-debtor to take other proceedings for the recovery of damages 
or for such other reliefs as he may be entitled to. I have listened to an interesting 
argument from Mr. Ramamurthi on behalf of the appellant in this appeal ; but it is 
apparent that the question is primarily one of construction of the decree and one of 
finding out what the intention of the parties really was. A passage cited by Mr. 
Ramamurthi from Volume X, Halsbury’s Laws of England (Hailsham Edition) at 
page 318 sets out the question which really arises in a case of this kind. 

“ Where an agreement contains covenants on the part of each party towards the other the ques- 
tion arises whether one party can sue on the covenants in his own favour without alleging and pro- 
viding cither that he has performed, or that he has offered to perform, those on his part. In this 

ect covenants are classified as follows :—(1) Such as are mutual and independent, and here 

ither party ray recover damages from the other for the breach of the covenants in his favour, and 
it is no defence that he nee et Poe or even that he has committed a breach of, those on his 
part ; (2) such as are conditional and dependent, in which the performance of one depends on the 
prior performance of the other ; consequently until the one which is the condition has been performed 
no action will lie on the other which is dependent ; (3) such as are mutually conditional—that 1s, ' 
covenants which are to be performed at the same time, and here, if one party was ready and offered 
to perform his own part, and the other has neglected or refused to perform his, the former may maintain 
an action against the latter, though it is not certain that either was obliged to perform the first act. . . .” 
It seems to me that the present case falls under the third category contemplated 
in the passage just quoted. The intention of the parties is fairly clear. ‘The first 
defendant is to pay Rs. 420 to the plaintiff for past maintenance till September, 1942. 
He is not, however, called upon to pay the amount immediately. Payment of the 
amount cannot be demanded for a period of one month from the date of the decree. 
This is the real purpose of clause 6 of the decree. ‘The amount of Rs. 420 however 
is not to be paid over to the plaintiff without any restriction of limitation. That 
amount or such part of it as may be necessary must be applied by her for obtaining 
a reconveyance of the garden which she is to enjoy for her lifetime and which. 
would, after her death, devolve on her step-son, the first defendant. The provision 
therefore in paragraph 5 of the award is a provision intended for the benefit of the 
first defendant judgment-debtor. Mr. Ramamurthi is no doubt right in saying 
that the first defendant cannot insist that the plaintiff should first obtain the re- 
conveyance because it is obviously the intention of the parties that she is not to find 
the money otherwise, but that she should, on payment of the amount of Rs. 420 
to her or on deposit of that amount into Court, utilise it or such part of it as may 
be necessary for the purpose specified. i 

Here are therefore two obligations which have to be rendered by the respective 
parties at the same time and if there are concurrent obligations which they purport 
to be it would necessarily follow that the plaintiff cannot demand payment of this’ 
amount without at least offering in her execution petition to apply the amount, if’ 
paid, in the manner laid down in the award. It is admitted that there is no such 
offer in the, execution petition. 


Rule 5 of the rules appended to the leading case in Pordage v.{Cole} is also very 
apposite and may usefully be set out: 

5. ‘“* Where two acts are to be done at the same time, as where 4 covenants to convey an estate: 
to B on such a'day, and in consideration thereof B covenants to pay 4 a sum of money on the same 
day, neither can maintain an action without shewmg performance of, or an offer to perform, his 
part, though it is not certain which of them is obliged to do the first act....... R 





1. (1607) 1 Wms. Saund. g19: 85 ER. 449 at 454. 
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A large number of cases are quoted in support of the above proposition. But 
as pithily put by Lord Kenyon, C.J., in Campbell v. Jones? : 


‘ Whether those kinds of covenants be or be not independent of each other, must certainly depend 
on the good sense of case.” 
The test is always.the intention of the parties and I substantially agree with the 
Courts below that it is quite apparent on a fair reading of the decree along with 
the terms of the award which are incorporatgd in it that it is not open to the plaintiff 
to ask for the unconditional payment of Rs. 420 and that she is on the other hand 
bound to offer to apply that amount for the purpose set out in paragraph 5 of the 
award. 


In the result, this Civil Miscellaneous Second Appeal also fails and is dismissed 
with costs. Leave refused in both. 
B.V.V. Appeals dismissed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr. Justice RAJAMANNAR. 
Namagiri Ammal ..  Pettttoner* 


U. s 
T. Subba Rao .. Respondent. 


Civil Procedure Code (V of 1908), Order 39, rules 1 and 2 and section 151—4pplication for injwutwa 
restraining respondent taking possession of properties of the estate pending appeal against dscree granting 
probate—Maintainability. ; 

Pending an appeal against a decree granting probate to the respondent, the appellant applied 
under Order 39, rules 1 and 2 and section 151, Civil Procedure Code for an injunction restraining 
the respondent from taking possession of the properties forming part of the estate‘and collecting the 
outstandings. Ona question as to the maintainability of such an application, 


Held, that as the appeal was against a decree granting probate the provisions of Order gg, rule 1 
would have no application. In probate proceedings it is not correct to say that any property is in 
dispute. Order 39, rule 2 has obviously no application. As the application was filed pending an appeal, 
it was not permissible to rely on any inherent powers the High Court may possess on its original side, 
Hence the application was not sustainable. 

Petition praying that in the circumstances stated in the affidavit filed with 
C.M.P. No. 385 of 1947, High Court, Madras, the High Court will be pleased 
to issue an injunction restraining the respondent herein from taking possession 
of the suit properties and administering the estate and effects belonging to the estate 
of the deceased, Srinivasa Rao in pursuance of the decree of the District Court of 
Madura in O.S. No. 3 of 1946 pending Appeal No. 49 of 1947 preferred to the 
High Court against the decree in the said O.S. No. 3 of 1946. i 


K. S. Ramamurthi for Petitioner. 
K. S. Sankara Aiyar and H. Rama Rao forJRespondent. 
The Court made{the following 


Orver.—This is an application by the appellant in A.S. No. 49 ot 1947 on 
the file of this Court for an injunction restraining the respondent from taking pos- 
session of the properties in suit and administering the estate and effects belonging 
to the estate of the deceased Srinivasa Rao in pursuance of the decree in O.S. No. 3 
of 1946, District Court, Madura, pending disposal of the above appeal therefrom. 
The petitioner was the defendant in a suit instituted by the respondent arising 
out of an application by the latter for the issue of probate of the will and the codicil 
of the said Srinivasa Rao. ‘The learned District Judge of Madura found that the 
will was genuine and valid and granted the respondent probate. 





1. (1796) 6 Term. Reports 570: ror E.R. 708. 
* C.M.P. No. 440 of 1947. gth July, 1947. 
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This application has been made on the ground that in pursuance of the decree 
of the lower Court granting him probate, the respondent is attemptirig to take 
possession of the properties forming part of the estate of the deceased Srinivasa 
Rao, he is also attempting to collect the outstandings forming part of the said estate 
and that he is not possessed of sufficient means and to enable the appellant to recover 
what might become due to her if she eventually succeeded in the appeal. I do 
not propose to deal with the merits of this application because in my opinion this 
application iš not sustainable. The application purports to be under Order 39, | 
rules 1 and 2 of the Code of Civil Procedure though the omnibus section 151° has 
also been added. As the appeal is against a decree of the lower Court granting 
probate to the respondent, the provisions of Order 39, rule 1 will have no application 
- to the case. In probate proceedings it is not correct to say that any property is in 
dispute. Order 39, rule 2 has obviously no application. As this application is 
filed pending an appeal it is not permissible to rely on any inherent powers this 
Court may possess on its original side. If the appellant is anxious to safeguard 
her rights she must take other appropriate proceedings and not come by way of 
an application for injunction pending the appeal. 


The learned counsel for the petitioner cited to me two decisions of the Calcutta 
High Court. The first is In the goods of Stanley Austin Cardigan Martini. In that. 
case there was an application on the original side of the High Court for an injunction 
restraining proceedings being taken pending disposal of an application for Letters 
of Administration. The decision of Sen, J., in that case really supports the view 
that I myself am inclined to take. The learned Judge held that in a proceeding 
for the grant of Letters of Administration it cannot be said that der 18 any 
property in dispute and no question ding title to property can be decided in 
an application for probate or Letters of Administration. As there is thus no pro- 
perty in dispute the application for injunction cannot be brought within the scope 
of Order 39, rule 1. He relied upon an earlier decision of the Court in Nerodebarani 
Devi v. Chamatkarint Devya?, which is the other case which was cited to me by the 
learned counsel for the petitioner. The learned Judge however held that though 
the application could not be brought within the scope of Order 39, rule 1 of the 
Code of Civil Procedure, the Court was a Chartered High Court and had inherent 
jurisdiction to grant an injunction operating in personam under circumstances 
and conditions other than those set out in the Code of Civil Procedure where the 
‘ends of justice so required. As I have already pointed out there is-no scope for 
invoking the inherent jurisdiction in support of the present application. 


In Nerodebarant Devi v. Chamatkarim Devya*, it was laid down that a proceeding 
for probate of a will or for Letters of Administration is not a suit in which property 
is in dispute and Order 39, rule 1 could have no application to such a suit. But 
the learned Judges went to hold that a Court of Probate could grant an injunction 
in certain circumstances and pointed out that where an injunction was necessary the 
proper procedure to follow was for the aggrieved party to apply to the Court for the 
appointment of an administrator pendente lite under section 34 of the Probate and Ad- 
ministration Act. In that case no application under that section had been made. So 
the learned Judges themselves directed the lower Court to appoint forthwith an 
administrator pendente lite under section 34 of the Probate and Administration Act. 
The provisions co nding to section 34 of the Probate and Administration 
Act is section 247 of the Succession Act of 1925. Under that section pending any 
suit touching the validity of the will of a deceased person the Court may appoint 
an administrator of the estate of such deceased person, who shall have all the rights 
and powers of a general administrator, other than the right of distributing such 
‘estate. ‘There is one important difference between the facts in Nerodebarant Devi 
v. Chamatkarint Devya? and the facts of the present case. In that case the appli- 
cation for the Letters of Administration was still pending. There was an appli- 
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cation in the trial Court for an injunction pending such proceeding and when that 
application was refused there was an appeal to the High Court. The learned 
Judges were influenced to some extent by the fact that it was manifest that the estate 
stood in need of immediate administration but in the present case the facts are 
different. The application for grant of probate which afterwards was converted 
into a suit has come to a close and the learned District Judge has granted probate 
‘to.the respondent. He is therefore clothed with all authority to administer the 
estate. It is clear therefore that it cannot be said that the estate is without adequate 
representation or in need of immediate administration by an officer appointed by 
Court pendente lite. In any event there is no application before me under section 247 
of thé Succession Act. 


For these reasons I consider that the present application is not maintainable 
and dismiss it—no costs. 


V.P.S. re Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. Justice HORWILL. 
Bolla Narayana Murthy .. Appellant* 

ii J. 
Cannamaneedi Madhavayya and another .. Respondents. 

Specific Relief Act (I of 1877), section 15 proviso—Applicability—Person invoking benefit o —If should 
relinquish right to appeal against portion of decree holding that order for specific performance cannot be made as te 
part of the property. 

When a person sues for specific performance of an agreement and it is held that he cannot obtain 
an order in respect of the whole but only part of the property, the subject of the agreement sou ht 
to be enforced, it is at that stage that he must make up his mind what he will do if he considers that 
the decision of the trial Court, which has held that he is not entitled to specific performance of 
the whole, is incorrect. He cannot call in aid section 15 of the Specific Relief Act and, at the same 
time, proceed in addition to obtain the remainder of the property or damages; that is not relinquish- 
ment of all claims. But if, however, he is content to e what the section gives him, he must 
abandon all further claim and all further rights and indeed it would seem, a right of appeal, which 
ordinarily would be open to him when the trial Court has held that the agreement in suit could 
not be ordered to be specifically performed but that the contracting party was able to perform a 
part of it ; the nines party must then and there make up his mind whether he will ask the 
Court to pass a decree giving him relief provided by section 15 and, as a condition precedent to the 
Court granting a decree forego all further claims and rights to enforce performance of the contract or 
to compensation for loss or damage. 


Per Horwill, 7.—In saying that he intended to appeal, the plaintiff was not refusing to give the 
undertaking required by the proviso to section 15 in the event of its being held in appeal that the section 
applied. yhow as the grant of the relief under section 15 is discretionary there is no need for 
interference in appeal. 

Appeal against the decree of the Court of the Subordinate Judge of Amalapuram 
dated goth November, 1944 and passed in O. S. No. 12 of 1943. 


P. Somasundaram and B. V. Subrahmanyam for Appellant. 


P. Satyanarayana Rao, P. Ramachandra Reddi, K. Sn Krishna, K. Subba Rao and 
P. A. Raju for Respondents. 


The Court delivered the following 


Jupements: The Chief Justice —This is the plaintiff’s appeal; it arises out 
of a suit for specific performance of a contract for the sale of land. 

The first defendant is the elder brother of the second defendant, both are step- 
brothers of a man named Ramalingayya, now deceased:; all of them are sons of 
one Padmanabhudu, who died on 12th June, 1935 ; at that date the second defendant 
was a minor, he attained majority in 1937. Prior to the father’s death, all of them 
formed an undivided Hindu family owning poran and land, approximating 
to an area of 190'acres, in Manepalli village in e district of East Godavari. In 
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May, 1935, shortly before the father’s death, there was a partition in the family,. 
by which about 25 acres of land were allotted to the father, who, by his will dated 
May, 6, 1935, left a part of the land allotted to him to his wife for life and after 
his death to his three sons and the remainder to his daughters. The plaintiff 
alleges that at the partition in May 1935, the only disruption effected in the family 
related solely to the father and the aly division in the family property was the 
portion of land allotted to him. It is beyond doubt, however, that at or about 
the same time’ there was a partition by which Ramalingayya became separate 
and took his share in the family property, probably 55 acres, and the remaining 
110 acres were available to the first and second defendants. The defendants’ 
contention is that the whole family was disrupted at the time of the allocation of 
land to the father and thereafter alllof them were disunited; but the second defendant 
who, at that time, was 16 years of age continued to live with his uterine brother, 
the first defendant, and their shares in the family property were not divided by 
metes and bounds since the first defendant looked after both his own and his younger 
brother’s shares, but they have, ever since, May, 1935, remained separate in status. 
The plaintiff does not concede there was ever a partition between the defendants, 
but as an alternative to his contention that no disruption in status took place between 
them, the plaintiff contends further that, even if there was a partition, it was followed 
by a re-union of the first and second defendants by the year 1937, after which time 
they were a joint Hindu family of which the karta was the first defendant. l 


Ori September, 23, 1935, a deed of mort was executed by the first defendan 
by the second defendant through his elder brother and guardian the first defendant, 
and by their brother-in-law, one Satyanarayanamurthi, as mortgagors. By the 
deed, certain of the lands which formed part of the defendants’ 110 acres, together 
with other lands belonging to Satyanarayanamurthi situated in Manepalli, of an 
area of 34 acres go cents were mortgaged in favour of a mortgagee (whose name 15 
immaterial) for a sum of Rs. 15,000, comprising Rs. 11,800 debts due to the mort- 
gagee, Rs. 3,000 to be paid by the mortgagee to some named person and Rs. 200 
paid by the mortgagee for the expenses of the mortgage deed. 


By deed dated April 16, 1941, Satyanarayanamurti conveyed to the defendants 
16 acres 80 cents out of the lands forming part of his 34 acres go cent included 
in the mortgage deed abovementioned for Rs. 10,000 in consideration of the defend- 
ants’ paying that entire sum on behalf of Satyanarayanamurti towards the amount 
due under the mortgage. 

The above 16 acres 80 cents are the lands in suit. By agreement in writing 
dated August 18, 1942, the first defendant agreed to sell to the plaintiff for Rs. 
9576 the lands in suit and to get a deed of sale executed by himself and by the 
second defendant on November, 18, 1942. The agreement recites that the sale 
was for necessity; namely, for the purpose of making payments towards the debt 
due under the deed of mortgage ; it acknowledges receipt of Rs. 376 as an advance, 
and provides that the balance of the price namely, Rs. 9,200 should be paid on 
execution of the deed of sale. 


The deed of sale was not executed, and, in the suit, the plaintiff claimed against 
the defendants (1) specific performance for sale directing the defendants to execute 
the deed, (2) alternatively, damages to the extent of the price of Rs. 9,576 or such 
sum as the Court might determine. 


The plaintiff’s case is that the agreement for sale was made by the first defendant 
as karta of the joint Hindu family, comprising himself and the second defendant, 
of land which was their joint property. The defendants’ case is that the two: 
defendants are not joint but are separate and, even if joint, the sale of the land 
was not for necessity or to meet any pressing debts ; in either event, the first defend-- 
ant had no authority to sell the second defendant’s interest or share in the lands in, 
suit. 

The learned Subordinate Judge of Amalapuram, in his judgment, held that 
the defendants were not joint but a separated at a partition in 1935, and there- 
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had been no re-union ; they purchased the land in suit as tenants-in-common, 
not as members of a joint family, and each had a separate interest in it; the first 
defendant had no right to sell the land without consulting the second defendant ; 
there was no necessity justifying the sale and the agreement to sell was not beneficial 
or necessary ; the plaintiff could not rely upon and call in aid sections 14 to 17 
of the Specific Relief Act, 1877 ; the plaintiff was not entitled to specific performance 
but could recover the advance of Rs. 376 and damages, which the learned Judge 
assessed at the sum of Rs. 100 from the first defendant. The suit as against the 
second defendant was dismissed. 


This is the plaintiff’s appeal against the learned Judge’s refusal to order specific 
performance or to grant relief under the Specific Relief Act and against the amount 
of damages awarded. The first defendant has filed a memorandum of cross-objec- 
tions against the decree passed againsf him in respect of the order for costs which 
he was directed to pay to the plaintiff. 


The first matter to be considered is the partition between the members of the 
defendants’ family comprising themselves, their step-brother, Ramalingayya, and 
the father, Padmanabhudu. 


4 * * * 
[After reviewing the evidence His Lordship continues :] 


In my view, the evidence, both oral and docymentary, conclusively establishes 
tbat the family was partitioned in status about May, 1935, when 25 acres out of 
about 190 acres were allotted to the father, and the remainder of the lands were 
formally divided after the father’s death about June 1935. Whilst the second 
defendant, on account of his youth, continued to live with the first defendant, 
his elder brother, who looked after the property belonging to both, that property 
was not joint property but one half belonged separately to each of them. I am 
‘satisfied also that there was never any re-union and the defendants have remained 
separate in status from the time of the partition up to the present moment. 


It follows from the above that the agreement for sale, which was made by the 
first defendant, could not in any way be binding upon or affect the second defendant 
who was not a party to it. The first defendant did not enter into the contract 
as karia of a joint family, and it is not even suggested that he had authority from 
the second defendant to make the agreement as his agent. Therefore, the second 
defendant is in no way affected by the agreement, and it cannot be specifically 
enforced against him. The first defendant alone is responsible for the obligations 
contained in it, including the conveyance to the plaintiff of 16 acres 80 cents of 
Jand, which is purported to be sold by it. 


In light of the above conclusion, it is not requisite to go into the question of 
whether there was necessity for the lands to be sold. That question arises only 
‘for consideration when property is being sold which is pan, by a joint Hindu 
family. : 
The next matter to consider is whether section 15 of the Specific Relief Act, 
1877, can be availed by the plaintiff. In the Court below, reliance was sought 
to be placed upon the provisions of sections 14 to 17 of that Act; but learned 
-counsel for the plaintiff stated that now he relies solely upon section 15. It provides 
aas follows : 

* Where a party to a contract is unable to (eles the whole of his part of it, and the part 
which must be left unperformed forms a considerable portion of the whole, or does not admit of com- 
pensation in money, he is not entitled to obtain a decree for specific performance. But the Court 
may, at the suit of the other party, direct the pey in default to perform specifically so much of his 
part of the contract as he can perform, provided that the plaintiff relinquishes all claim to further 

erformance, and all right to compensation either for the deficiency, or for the loss or damage sustained 
him through the default of the defendant.” 
In the latter part of the section, the words “ relinquishes all claim to further per- 
ormance ” clearly mean further performance of the contract, in respect of which 
-elief under section 15 is sought to be obtained. 
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By the contract in suit, the first defendant is under obligation to convey to 
the plaintiff 16 acres 80 cents of land. He cannot do this since he is the owner 
of only half of that area, the other half belonging to the second defendant. So 
far as his own half is concerned, the first defendant is in a position to convey it to- 
the plaintiff and he could be ordered to do so, ‘The section enables such order 
to be made upon the express conditions, by way of a proviso, which are specified 
in the section. ‘Those are, firstly, that the plaintiff is willing to pay the full purchase- 
price reserved by the contract. In the present instance, the plaintiff is prepared 
to do that. Secondly, the plaintiff must relinquish all claim to further performance 
of the contract and to all rights to compensation either for deficiency or for the 
loss or damage sustained by him through the default of the first defendant. 


In the Court below, the learned Subordinate Judge refused to exercise the 
provisions of section 15 and gave as his reason that the section can be invoked 
only when’ there is an unconditional request by the plaintiff that he is prepared to 
take the first defendant’s share for the whole consideration without claiming any 
damages or compensation or any other relief; and, since the’plaintiff wished to- 
file an appeal against the suit, he could not invoke section 15. 


© The position, which this appellate Court has to consider, is whether the learned: 
Judge was wrong in refusing to accord relief to the plaintiff under the section. 
There is no corresponding provision in English law and the relief given by the 
section is dependent entirely upon the provision in the statute. It emerged, during 
the course of argument, that the plaintiff, having failed to obtain any relief against 
the second defendant or in respect of his one-half share in the land in suit, desired 
to obtain a decree against the first defendant, pursuant to section 15, and thus to: 
obtain the first defendant’s one-half of the property, for which he was prepared’ 
to pay the whole of the purchase price ; and then to proceed, by way of appeal, 
to obtain either from the second defendant, direct or through the first defendant, 
the second defendant’s other half of the property. In other words, he was not 
relinquishing all claim to further performance of the contract and rights to com- 
pensation, loss and damage. The plaintiff’s rights whatever they may be in: 
ect of the property, are dependant solely upon the contract made by the first 
defendant. In the absence of the contract, the plaintiff has no rights whatever 
with respect to the land in suit as regards either the first or the second defendant ; 
any relief which he might wish to seek must be by enforcement of the contract. 
The wording of the section is unambiguous and clear. It is a condition precedent 
to an injured party obtaining the benefit given by the section that he must relinquish 
all claim to further performance of the contract and all rights to compensation and 
to loss or damage which he has sustained. There would be violation of the section 
if the plaintiff obtained a decree against the first defendant, pursuant to the section, 
and thereafter proceeded further by way of appeal to enforce the contract in respect 
of the remaining portion of the land which belongs to the second defendant. As 
mentioned previously, the benefit given by section 15 is statutory, and its terms 
must be fully complied with by the person seeking to invoke it. When, as in the 
resent instance, a person sues for specific performance of an agreement, and it is 
held that he cannot obtain an order in respect of the whole but only part of the 
property, the subject of the agreement sought to be enforced, it is at that stage 
that he must make up his mind what he will do if he considers that the decision 
of the trial Court, which has held that he is not entitled to specific performance 
of the whole, is incorrect. He cannot call in aid section 15, and at the same time, 
proceed in addition to obtain the remainder of the property or damages ; that is not 
relinquishment of all claims. But, if, however, he is content to take what the- 
section gives him, he must abandon all further claim and all further rights and 
indeed it would seem, a right of appeal, which ordinarily would be open to him 
when the trial;Court has held, as it did in this case, that the agreement in suit 
could not be ordered to be specifically performed but that the contracting party 
was able to perform a part of it; the injured party must then and there make up. 
his mind whether he will ask the Court to pass a decree giving him relief provided! 


he 
4 
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by section 15, and, as a condition precedent to the Court granting a decree, forego 
all further claims and righ-s to enforce performance of the contract or to compen- 
sation for loss or damage. 


The plaintiff was not content to do this but wished to obtain what relief he 
could against the first defendant under section 15 and at the same time, reserve 
to himself a right to proceed further to try to obtain something more. By adopting 
that course, in my view, he failed to carry out the conditions prescribed in section15 
and the learned Subordinate Judge was correct in refusing to allow the section to 

e invoked. | 


In this connection, there is one further matter. The plaintiff claimed damages, 
as an alternative to an order for specific performance ; that is to say, compensation 
for the loss of his bargain. The learned Subordinate Judge awarded him Rs. 376, 
the amount of the advance which he paid and, in addition, a sum of Rs. 100 as 
damages against the first defendant for his failure to carry out the contract which 
he had made ; in other words, the plaintiff was awarded, and a decree was passed 
in bis favour for compensation for the loss he sustained through the default of that 
defendant. Although, it may be, the amount of damages was inadequate, and 
with which I will presently deal, nevertheless that sum was awarded in respect of 
the loss of the second defendant’s portion of the property as well as of the first 
defendant’s portion. In this appeal, the plaintiff seeks to have those damages 
increased on the ground that they are inadequate. Clearly, he is still continuing 
to enforce the contract. 


In the memorandum of appeal, ground No. 20, the plaintiff alleges that the 
lower Court failed to see that so long as he (the plaintiff) restricted his remedy 
against the first defendant to the oP at nga ieir of the contract of sale with respect 
to his share, the plaintiff was perfectly within his rights in proceeding in appeal 
against the second defendant with respect to the other questions arising in the 
case. This ground of appeal makes it manifest that, whilst he wished to invoke 
section 15 in the Court below, nevertheless he intended to continue enforcement 
of performance of the contract or to obtain compensation with respect to its non- 
performance. This ground of appeal, in itself, is sufficient to make it clear that the 
plaintiff is not entitled to the benefits of the section. The application of section 15 
of the Specific Relief Act was considered by their Lordships of the Privy Council 
in Pramathanath Mitra v. Gosthabthari Sen. ‘There, a piece of land was owned by 
two lots of proprietors, the Mitras owned a twelve anna share and the Basus a four 
anna share. The Mitras, in a document, purported to agree to grant a lease of 
the whole land at specified rent, and on payment ofa selami, to the plaintiff who 
prepared and registered a kabuliyat. ‘The Basus, owners of the four anna share, had 
not authorised the transaction and refused to accept the kabultyat. ‘The Judicial 
Committee directed the dismissal of the suit but the Board expressed an opinion 
regarding the application of section 15. At page 1033 of the report, it was observed 
in the judgment as follows : 

“ The proviso to the section, however, has been overlooked. The plaintiff has not relinquished 
all claim to further performance and all right to compensation either for the deficiency or for the 
loss or dam sustained by him through the default of the defendants. On the contrary, he claimed 
in his plaint Rs. 600 as loss of profit already suffered and he has obtained a decree for the return of 
that share of the selami which enured to the four anna share. The learned Judges who allowed the 
appeal, on the ground that an important question of law was involved, stated this is as one of the 

estions which they thought might properly be submitted to this Board, and their Lordships have 
ought it right, although in the view that they take of the case it is not necessary for their decision, 
that their opinion should be recorded.” 

The opinion of the Board supports the view, which has been previously expressed 
regarding the application of section 15 in the present instance. 


The next matter relates to damages. As mentioned above, the learned Sub- 
ordinate Judge awarded the plaintiff Rs. 100 for the failure by the first defendant 
+o implement his obligations under the agreement. I am unable to follow how 
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he arrived at that sum. The plaintiff is entitled to a sum, as damages,, which 
represents the difference between the contract price of Rs. 9,576 and the market - 
value of the land on the date of breach, namely, three months after the contract 
was made. ; 


One of the witnesses called by the plaintiff spoke to the value of the land." 
He said that the price rose 15 or 20 times after the date of the agreement and the 
price at the time he gave evidence was about Rs. 2,000 per acre. This witness 
was the writer of the agreement for sale, but he had no qualification to speak to 
land values. The other witness who spoke to value was a gentleman called on 
‘behalf of the defendants. He gave evidence as D. W. 3. He said that the, price 
of the land increased within three months by Rs. 200 or Rs. 300 an acre, the three 
months referred to being the period between the date of the contract and the date 
when it should have been performed. In light of that evidence, given by the defend- 
ants’ witness, I cannot see how the learned Subordinate Judge arrived at the figure 
-of Rs. 100, the defendants’ own case being that the land had increased in value 
by the amount stated by their witness. The approximate area of the land sold 
by the first defendant to the plaintiff was 17 acres. I think this Court should take 
the mean between the figures given by the defendants’ witness, that is Rs. 250 as 
the difference between the contract and the market prices on the date of breach. 
Allowing for the small deficiency below 17 acres, in my view, the amount which 
-should have been awarded was Rs. 4000, in addition to the sum of Rs. 376, the 
amount of advance which, quite rightly, the learned Subordinate Judge decreed 
in the plaintiff’s favour. 


By the memorandum of cross-objections, the first defendant challenges the 
„correctness of the learned Subordinate Judge’s decision regarding costs. Having 
„decreed a total sum of Rs. 476, he granted full costs of the suit in plaintiff’s favour 
as against the first defendant. It was contended by Mr. Satyanarayana Rao, 
for the first defendant, that the learned Judge should have directed the plaintiff to 
pay to the first defendant the costs on the issues which had been decided in that 
party’s favour. The question of Costs is always a matter of discretion and before 
interference can take place with an order for costs, it must be shown that the judgment 
as to costs offends against some principle. But, in the present instance, it is not 
n to discuss that matter. In my opinion, the plaintiff should have been 
awarded a total sum of Rs. 4,376. Whilst, in the suit, he claimed more than 
double that amount as damages, nevertheless he was obliged to bring his action 
to recover anything at all. I see no reason to allow any relief to the first defendant : 
upon the memorandum of his cross-objections. 


The decree of the lower Court will be varied, and in place of the sum awarded, 
there will be substituted the amount of Rs. 4,376 carrying interest at 6 per cent per 
annum from the date of suit. The plaintiff, as against the first defendant, is entitled 
‘to his costs in the Court below and also the costs of this appeal together with costs 
-of the memorandum of cross-objections. The appeal is dismissed with costs against 
the plaintiff, so far as the second defendant is concerned. 


Horwill, 7.—I entirely agree with my Lord that the first and second defendants 
became divided in status during the lifetime of their father and that the evidence 
of the plaintiff is altogether insufficient to prove that there was subsequently any 
Te-union. Almost all the evidence on which the plaintiff relies is consistent with 
a divided status if one remembers that the second defendant was a minor until 
1937 and that his elder brother, the first defendant, would in the ordinary course 
manage his property on his behalf. E 

The other important question argued in appeal is whether in view of the fact 
that the plaintiff has failed to prove that the contract, Ex. P-1, is binding on the 
second defendant, the lower Court ought to have applied section 15 of the Specific 
Relief Act, notwithstanding the circumstances that the appellant was not prepared 
‘to forego his right of appeal to this Court on the question wHether Ex. P-1 was 
‘binding on the second defendant and that he insisted on arguing the question of 
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} i - 
damages if the Court was not prepared to grant the equitable relief referred to in 
that section. 

Section a5 states: * é 

““ Where, a party to a contract is unable to perform the whole of his part of it, and the part which. 

myst be left unperformed forms a-considerable portion of the whole, or does not admit of compensation 
in money he is not entitled to obtain a decree for specific performance. | But the Court may, at the 
suit of the other party, direct the party in default to perform specifically so much of his part of the 
contract as he can perform, provided that the plainuff relinauiches all claim to further performance, 
and all rjght to compensation either for the deficiency or for the loss or damage sustained by him through 
the deafault of the defendant.” 
This section can only come into application where a party to a contract is unable 
to perform the whole of his part of it ; and so it is necessary for a Court to determine, 
before considering whether it should apply section 15, whether the party to the 
contract is able to perform the whole of his part of the contract or not. It is only 
on. the Court’s finding that he cannot perform the whole of his part of the contract, 
that any question ‘with regard to the application of this section arises. It is not 
often that a plaintiff desiring specific 1 of a contract is in a position to 
know, when he comes to Court, whether or not the whole of the contract can be 
performed by the other patty to the contract ; and so the Court has to decide that 
question. Ifthe Court finds, as it found in this case, that the party (the first defend- 
ant) is unable to perform his part of the contract, then the question arises whether 
the Court, in its.discretion, should enforce that part of the contract which the first 
defendant could perform. It can exercise that discretion only if the plaintiff 
relinquishes all claim to further performance, and all right to compensation either 
for the deficiency, or for the loss or damage sustained by him through the default 
of the defendant. The plaintiff contends that he gave such an undertaking, despite 
the fact that he was unwilling to promise that he would not appeal or, in the event 
of the Court’s declining to exercise its discretion under this section, that he would 
not press for damages for breach of contract. In An that he intended to appeal. 
he was not refusing to give the undertaking reguired by the proviso 0f section 15 
in the event of its being held in appeal that that section applied ; he was merely 
saying that he intended inviting the appellate Court to find that section 15 had no- 
applicability at all. Incidentally since the whole matter has been re-opened 
in appeal, this Court has the same duty as the trial Court of determining whether, 
the first defendant was able to perform the whole of his contract or not ; and if, 
as we have found, he was not, then of deciding whether this Court should direct 
the first defendant to perform so much of the contract as it lies in his power to do.. 
The undertaking to relinquish all claims to compensation for loss or damage sustained 
by the default of the defendant is the condition precedent to the exercise of the- 
Court’s discretion in the plaintiff’s favour ; but if the Court refuses to apply this 
section, then it seems to me that the plaintiff is again free to ask for such relief, by 
way of damages or otherwise, as he can obtain under other provisions of the law. 
It would be grossly unjust if the plaintiff, having foregone all claim to damages and 
compensation in the expectation that he would be granted relief under section 15, 
were to be deprived of all remedy upon the Court’s refusing to exercise its discretion 
under thissection. It is difficult to believe that the Legislature intended to introduce 
such ah ineguitable provision ; and I do not think that the words used in that 
section require that interpretation. ; 

In no case cited before us has any appellate Court refused to grant the equitable 
relief permissible under section 15 where the plaintiff has given a declaration such 
as he has in this case. In Poraka Subbarami Reddi v. Vadlamudi Seshachalam Chetty*, 
the appellant sought to enforce a contract against the whole family property. ‘The 
trial Court held that the agreement was not binding on the junior members of 
the family, and refused to apply section 15 to the shares of the first defendant and 
fourth defendant who had entered into the contract for sale. In appeal, the 
plaintiff again argued, as the plaintiff has here, that the contract was enforceable 
against the entire family property. The learned Judges said : 
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“ If the contract is indivisible under section 17 of the Act (Specific Relief Act), what then is 
the relief to which the plaintiff is entitled? We are asked by the appellant to give him a decree 
for the whole against the first and fourth defendants on the authority of Srinivasa Reddi v. Swarama 
R:ddi1, This we are unable to.do...... It is enough for us to say that the’ present case is 
different, because the contract is one entered into on behalf of minors as well and the suit is, therefore, 
properly brought for enforcement of the contract against them also. We cannot, therefore, treat 
the finding that the contract is not binding on defendants Nos. 2 and 3 as uncalled for’... . 2... 
It follows that no decree can be passed compelling conveyance of the interests of the second and third 
defendants as well by the first and fourth defendants. The appellant however expresses his willing- 
ness to take a conveyance by the first and fourth defendants of all their mterests in the suit properties 
for the purchase money agreed upon without abatement or compensation. We think he 1s entitled 
to this decree.” m 


Three months were thereupon allowed by the appellate Court for the plaintiff 
to deposit the balance of,the purchase money. A similar question arose in Balu- 
swam Aiyar v. Lakshmana Aiyar?, which came before a Full Bench of this High Court, 
which discussed whether a decree for specific performance could be given against 
all the members of the family. The learned Judges agreed with Subbarami Reddi 
v. Vadlamudt Seshachalam Chetty? and seeméd to dissent from the observations 
found in Srinivasa Reddi v. Sioarama Reddi! and Kosuri Ramaraju v. Ivabury Ramalingam* 
Kumaraswami Sastri, J., said : 


= * 


“The fact that section 15 would be a bar to the abatement in the price ordered does not affect 
the granting of the relief as to the share if the purchaser is willing to take it without claiming any 
abatement in the price.” 


The learned Judge then went on to djscuss various cases in which an equitable 
Telief under section 15 had been either granted or refused and concluded by saying : 
“My answer to the question is that section 15 of the Specific Relief Act applies to cases covered 
by the Order of Reference, and that specific performance cannot be granted of the contract so as to 
‘direct execution of a conveyance of the entire p he pall but that it is open to the purchaser to get 


r 
specific performance so far as the share of the vendor is concerned on payment of the consideration 
agreed upon without any abatement.” 


The other learned Judges agreed. In that case, the plaintiff gave the kind of 
undertaking that he has given here. In Waryam Singh v. Gopi Ghand”, the Court 
‘was asked to apply the equitable provisions of section 15 of the Specific Relief Act ; 
but it was objected by the other side that no undertaking such as is required by 
the proviso of section 15 had been given in the trial Court. Tek Chand, J., in 
his judgment, with which Agha Haidar, J., agreed, said : 

“ I cannot find anything in section 15 of the Specific Relief Act, or any other provision of the 
law, limiting action under section 15 to any particular stage of the proceedings. It seems to me 
that it is open to the plaintiff to relinquish his claim to any part of the property in suit on the condi- 
tions specified in section 15, at any time before the suit is finally decided by the Court of Appeal.” 


In Dinanath Sarma v. Gour Nath Sarma®, the plaintiff was given a decree in the trial 
Court for all that he prayed for in his plaint; but in appeal it was held that the 
contract could not be enforced against certain members of the family ; and the 
question arose whether section 15 should be applied. Although there was no.such 
prayer in the plaint, the learned Judges were prepared to treat the plaint as amended, 
and the plaintiff was given time to deposit the full consideration. In Panchanada 
v. Rajan Kanta”, there was apparently no offer under section I 5 either in the trial 
Court or in the appellate Court ; but the plaintiff was given 14. days to consider 
whether he would be willing to comply with the proviso jn section 15. If he was, 
the Court was prepared to grant him a decree for specific performance against the 
share of the defendant upon whom the agreement was found to have been binding. 


The only case cited by the defendants as an authority for the position adopted 
by the lower Court is Pramathanath Mitra v. Goshbihari Sen’, a decision of the 
Nana eaaa aa aaa aaa Aa aa aaa aaa aaa aana aana 

1. a L.L.R. 32 Mad. 320. 74. 
ë 2. a 41 M.L.J. 129: ILL.R. 44 Mad. 
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3. (1909) 20 M.L.J. 328 : I.L.R. . 33-Mad. ( j x , 
359. B . - (1931) 62 M.L.J. 243: L.R. 59 LA. 
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Privy Council. The lower Courts were there dealing with a matter that arose 
out of a suit for specific performance of a contract for sale, in which the owners 
of a r2 anna share only had given their consent. The District Judge found that 
the contract was not binding on the owners of the 4 anna share and so passed a 
decree for a declaration that the contract was binding on the owners of the 12 
anna share and that the plaintiff was a lessee of the 12 anna share. He directed 
the owners of that share to return one-fourth of the selami and awarded mesne profits 
on the 12 anna share. This decree, though clearly not one permissible under 
section 15, was affirmed by a Bench of the High Court in second appeal. In appeal 
to the Privy Council, their Lordships came to the conclusion that the contract 
had not been completed ; but they went on to consider the question whether even 
if the contract had been completed, the provisions of sections 14 to 17 of the Specific 
Relief Act would have any application. They agreed with the High Court that 
sections 14, 16 and 17 would not. They then went on to say, disagreeing 
with the High Court, that section 15 also would not apply. They pointed out 
that the High Court had overlooked the important proviso in section 15 and said : 


“ The plaintiff has not relinquished all claim to further performances and all right to com ation 
either for the deficiency or for the loss or damage sustained by him eee the default of 
the defendants. On the contrary, he claimed in his pa Rs. 600 as loss of profit already suffered 


and he has obtained a decree for the return of that of the selami which enured to the 4 anna 


share.” 

It seems to me that this decision can have no bearing on the present case ; because 
there was there no offer by the plaintiffrat any time—even before their Lordships 
of the Privy Council—to forego their right to compensation or damage. 


I am therefore of opinion that the learned Subordinate Judge could have 
applied section 15, in view of the undertaking given by the plaintiff in the lower 
Court, and that it was also open to this Court, if it were so minded, to. grant that 
relief to the plaintiff here. The plaintiff cannot, however, claim that relief as of 
right ; and since this is a matter for the discretion of the Court, I am not prepared 
to say that the lower Court should have granted the relief under section 15 that the 
plaintiff prayed for, or that this Court in appeal should interfere, especially as the 
plaintiff did not ask for such an alternative relief in his plaint. 


I am in entire agreement with my Lord that the compensation awarded by 
the lower Court was arbitrary and totally inadequate and that the sum of Rs. 4,000 
is a suitable compensation to the plaintiff for the default of the first defendant, 
I agree also with the order as to costs. | 


K.S. Decree varied. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice PATANJALI SASTRI AND Mr. JUSTICE CHANDRASEKHARA 
AIYAR. 


Mrs. Saradambal Ammal .. Afpellant* 
2. 
E. R. Kandasamy Goundar and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 22, rule 10o—Suit for specific performance—Sale of subject- 
matter to third party—Right of such party to be tmpleaded as party to suit—‘‘Any interest?’ includes any 
transferable right to sus. i 

Under a compromise decree in an original suit it was that the first plaintiff was to deposit 
a certain sum of money into Court by a certain date and the defendant was to convey to her the 
eitate. The first plaintiff then entered into an agreement with the second plaintiff purporting to sell 
th- estate to him and obtained a portion of the sale consideration which she deposited in Court in 
pursuance of the compromise and sucd the defendant for specific performance of the compromise. 





* A, A. O. No. 281 of 1946. 16th July, 1947. 
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Meanwhile the and pent executed a sale of the estate to one K who thereupon applied to the 
lower Court for impleading him as grd plaintiff and his application was allowed. On appeal, 


Held, that the words “any interest” in Order 22, Tule 10 of the Code includes any transferable 
“ right to sue” and the contention that the words “assignment, creation or devolution of any interest” 
in the rule refer to an interest in tangible property cannot be accepted and that K was properly 
+mpleaded. 


Basant Singh v. Mahabir Pershad, (1913) 25 M.L.J. 301: L.R. 40 LA. 86: LLR. 35 All. 279° 
(P.C.) and Nelliappa Pillai v. Sethuramalingam Pillai, (1940) 2 M.L.J. 937, distingyished. 

Appeal against the order of the Court of the Subordinate Judge, Nilgiris, 
at Ootacamund, dated 26th June, 1946, in I. A. No. 115 of 1946 in O. S. No. 13 
of 1945. 

K. V. Ramachandra Aiyar and T. N . Sundaresa Aiyar for Appellant. 


K. Subba Rao, P. S. Katlasam and P. S. Ramachandran for Respondents. 


The Judgment of the Court was delivered by 


Patanjah Sastri, F.—This appeal arises out of a suit for specific performance 
of a contract entered into by the defendant to convey-an estate known as the Kosalai 
estate to the first plaintiff. - 


The contract is evidenced by a compromise decree dated 8th April, 1942, 
in O. S. No. 67 of 1941 on the file of the. Sub-Court, Nilgiris, whereby the first 
plaintiff undertook, inter alia to deposit Rs. 16,500 by the goth June, 1943, and 
the defendant on his part agreed to convey the estate. The first plaintiff entered 
into an agreement on 17th June, 1943, with the second plaintiff purporting to sell 
the estate for Rs. 25,000 to the latter. Under this agreement, the first plaintiff 
got Rs. 17,880 which she deposited in Court in pursuance of the compromise decree 
on the 2gth June, 1943, and brought the present suit for specific performance of 
the compromise by the defendant executing a conveyance either to her or to the 
second plaintiff. 


~ 


It would appear that the second plaintiff in his turn purported to execute a 
sale for Rs. 30,000 of the estate in question to one Kandasami Goundan on 12th 
May, 1946, who applied in I. A. No. 115 of 1946 in the lower Court to be iumpleaded 
as the third plaintiff in the suit. This application having been allowed, the first 
plaintiff who opposed the application has preferred this civil miscellaneous appeal 
attacking the order of the lower Court. 


Learned counsel for the appellant argues that Order 22, rule 10 of the Code 
of Civil Procedure does not apply to the case and the Court below had no power 
to allow Kandasami Goundan to come on record as the third plaintiff as he has 
not acquired any “ interest” in the estate which is the subject-matter of the suit. 
It is argued that the words “ any interest” in Order 22, rule 10 of the Code refer 
to interest in property and as the third plaintiff has not acquired any interest in 
the Kosalai estate under the document of the 12th May, 1946, the provision does 
not entitle the third plaintiff to come on record to continue the proceedings as he 
seeks to do. We are unable to accept this contention. Apart from the fact that 
the first plaintiff herself impleaded the second plaintiff in the suit although the 
latter had acquired no interest in the estate under the document dated 17th June, 
1943, for the simple reason that the first plaintiff herself who executed the document 
has not yet acquired any such interest, we are of opinion that the word “ interest ” 
is used in rule 10 of Order 22 in a much wider sense. Learned counsel concedes 
that if in a suit for specific performance the original plaintiff died, the person on 
whom the right devolved would be entitled to continue the suit, for the action is not 

nal and would not terminate with the death of the original plaintiff. Similarly, 
if there.is an assignment of the right by the original plaintiff during the pendency 
of a suit for specific performance there is no obvious reason why the person to 
whom such right has passed should not be able to continue the suit under rule ro 
of Order 22. The words “any interest”? in this rule include in our Opinion, 
any transferable “ right to sue” spoken of in the earlier rules of the order which 
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provide for its devolution in cases of death. The contention therefore that the 
& assignment, creation or devolution of any interest” referred to in rule 10 mean 
an assignment, creation or devolution of an interest in tangible property cannot 
be accepted. 


Reference was made to Basant Singh v. Mahabir Pershad1, as supporting the 
contention of the appellant. That was a case where a person who had entered 
into a financing agreement with the original plaintiffs in a suit for recovery of pos- 
session of immoveable property sought to continue the suit after the original plaintiffs 
compromised their claim, and the question arose whether such person was compe- 
tent to continue the suit. Their Lordships held that the agreement in question 
did not confer a present right to the possession of the property which was the subject- 
matter of the suit, and that therefore the person who entered into such an agreement 
with the original plaintiffs was not competent to continue the suit. That decision 
has no application to the present case which is a suit for specific performance in 
which the first plaintiff’s right to relief is not based on any interest in the property. 
The other decision cited, viz., Nelliappa Pillai v. Sethuramalingam Pillai* merely 
follows the decision of the Privy Council referred to above and does not carry 
the matter any further. 


The appeal fails and is dismissed with costs of the first respondent. 
V.P.S. i Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAMANNAR. 
A. K. Gopalan Nambiar alias A. K. Gopalan .. Petitioner." 


Police (Incitement to Disaffection) Act (XXII of 1922), section 3—Speech attacking police and calculated 
40 create disaffection among them— Written t not in shorthand but only extracts taken by a constable—Con- 
viction based on—Legality—sSpeech, if should been addressed to members of the Police force. 


Where a n was convicted of an offence under section 3 of the Police (Incitement to Dis- 
affection) Act for making a speech which was not only an attack on the police, but was also calculated 
to create disaffection among them against the Government and also to incite them to go on strike, 
on the contentions that the conviction was bad as it was based on a report of a constable who had 
not taken down the entire speech in shorthand but only extracts from the speech as and when he 
could take it down and that the speech was not addressed to the members of the Police force, 

Held, while the Court would not encourage mutilated reporting of a speech to support a con- 
viction, it will not be in the interests of justice not to support a conviction merely because every word 
uttered by the speaker has not been en down verbatim. In the circumstances, as there was not 
only the report but also the oral evidence of the constable who reported the speech as to the general 
drift of the speech and since it was not proved there were serious omissions that could have given 
a different aspect to the speech and as there was no doubt as to the general trend of the speech, the 
speech fell within section 3 of the Police (Incitement to Disaffection) Act. 


Held further, that it is not necessary that the words spoken should be addressed directly to the 
members of the Police force to attract the application of section 3 of the Act. The speaker must have 
intended that his words should reach the members of the Police force so that they may act according 
to his appeal. 


22 Cox Criminal Law Cases 729, followed. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of Session 
of North Malabar division dated 23rd September , 1946, in C.A. No. 21 of 1946 
(C.C. No. 67 of 1946, Sub-Divisional Magistrate, Tellicherry). 


A. Ramachandran of Row and Reddy for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) and P. Chandra Reddi for the Crown. 





I. (1913) 25 M.L.J. 301 : L.R. 40 L.A. 86: 2. (1940) 2 M.L.J. 337. 
I.L.R. 35 All. 273 (P.C.). 
* Cri, R. C. No. 1032 of 1946. Ist August, 1947. 


(Cri. R. P. No. 987 of 1946). 
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The Court made the following 


OrpER.—The petitioner was convicted of an offence punishable under section 3 
of the Police (Incitement to Disaffection) Act, 1922, and sentenced to rigorous 
imprisonment for four months by the Sub-Divisional Magistrate, Tellicherry. On 
appeal the conviction was confirmed but the sentence was reduced to three months’ 
rigorous imprisonment. The charge was based on a speech delivered by him at a 
public meeting held on the goth April, 1946, at Taliparamba Road. Section 3 
of the Police (Incitement to Disaffection) Act, 1922, runs as follows : 


“ Whoever intentionally causes or attempts to cause or does any act which he knows is likely 
to cause disaffection towards His Majesty or the Government established by law in British India 
amongst the members of a police force, or induces or attempts to induce, or does any act which he 
knows is likely to induce, any member of a police force to withhold his services, or to commit a breach 
of discipline shall be poe with imprisonment which may extend to six months, or with fine which 
may extend to two hundred rupees, or with both.” 


The particular passages which according to the lower Courts fall within this section 
are the following : 

“It is the good for nothing persons and idiots who join the police service ..... most of the 
resent sor police officials are erstwhile table cleaners in hotels and tea shops. They beat with 
this for the sake of Rs. 18... .. None with honour of family greatness would join the police 

force. To-day a policeman does not get enough food to fill his belly. He gets ration only like an 
ordinary man. en why should he beat the people of the country? ...... If it is for their 
belly let them throw away the lathis and turbans and come to our Union office and join as volunteers. 
We would give them Rs. 20 or Rs. 25, as salary ..... The life of a policeman is very pitiable. 
He does not get a living wage ; no food and clothing. Such is hus life... .. It is because they 
have realised the falsehood of the Briti:h Imperialism, in many places where strikes for amenities of 
life have commenced, the policemen and military refuse to open fire. Such a realisation has not 
dawned on the Malabar police ..... The policemen should not molest poor country men 
hearing the words of the Circle Inspector, the District Superintendent of Police, ‘the Deputy 
Superintendent of Police, etc. .... In the event of the police of Malabar striking work, we wi 
hel to the best of our ability by calling public meetings wherein myself will be speaking and by 
collecting money make the strike a success.” 


The learned advocate for the petitioner first contended that the conviction was 
bad because the report of the speech by P.W. 1, the police constable who took 
it down, was not full and adequate. Reference was made to the admission of the 
‘constable that he noted down only portions of the speech which he considered 
necessary for his purpose. P.W. 1 did not know short hand and he admitted that 
he could not write down a speech in its entirety as it was being delivered. The 
learned advocate for the appellant relied on the observations in Sachin Das v. Emperor}, 
Bal Gangadhar Tilak v. Emperor? and Ntharendu v. Emperor’. No help can be derived 
from any of these decisions on the question raised by him. All these decisions say 
that the speech must be read as a whole. Undoubtedly so in the sense that a sentence 
or two should not be torn out of context and a conviction based purely on that 
part of the speech completely disregarding the tenor of the speech in its entirety. 
On this point I am inclined to adopt the view taken by Dalip Singh, J., in Sant 
Ram v. Emperor* in dealing with a contention such as is raised in the present case, 
viz., that the whole of the speech had not been taken down. It was held by that 
learned Judge that when the whole of the speech was not taken down by the reporter 
but only portions and there was nothing to show that such portions as were taken 
down were taken down incorrectly or that the excerpts of the speech were not a 
fair representation of the general drift of the speech, a conviction could be based on 
the speech so taken down in parts. In this case we have not only the report as 
taken down by the police constable P.W. 1 but we have also his own ‘evidence 
as to the general drift of the speech. It has not been proved that there were any 
serious omissions which could have given a completely different aspect to the 
speech. While I am anxious not to be underst to encourage a mutilated 
reporting of a speech to be used to support a convictioh, I do not consider that 





1. (1935) I1.L.R. 63 Cal. 588: A.I.R 1936 3. (1942) F.L.J. 47. | A 
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it will be in the interests of justice not to support a conviction merely because 
every word uttered by the speaker has not been taken down verbatim. 


Another point pressed before me was that the speech was not addressed to 
the members of the Police force and the evidence shows that the only policeman 
present was P.W. 1 who was in mufti. In my opinion it is not necessary that the 
words should be addressed directly to the members of the Police to attract the 
application of section 3 of Act XXII of 1922. No doubt it will be a clear case 
when the address is directed to him. A similar contention was negatived by 
Horridge, J., in Rex v. Browman and others}. It is obvious that the speaker must 
have intended that his words should reach the members of the Police force so 
that they may act according to his appeal. 

There can be no doubt that the general trend of the speech was not only an 
attack on the police but was also calculated to create disaffection among them 
against the Government and also to incite them to go on strike. ‘The speech would 
therefore fall within section 3 of Act XXII of 1922. The accused was therefore 
rightly convicted and the sentence as reduced by the learned Sessions Judge cannot 
be said to be severe in the circumstances. 

The revision petition is dismissed. 

V.S. | Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-MR. JusTicE PATANJALI SASTRI AND MR. JUSTICE CHANDRASEKHARA 
ATYAR, 


The Kollegal Silk Filatures, Limited .. Petitioner" 
v. 
The Province of Madras by the Director of Industries and Gommerce, 
Madras .. Respondent. 
Defence of India Act (1939), section 19 (g)—Scope and effeci—Excludess the application of Limitation Act 
to arbitration proceedings under the section—Appeal to High Court against by arbitrator of compen- 


sation for immoveable property compulsorily acquired—Not subject to bar of limitation. 


No bar of limitation is applicable to an appeal against the award of compensation by an arbitrator 
under section 19 of the Defence of India Act for compulsory acquisition of immoveable property. 
The words of exclusion in clause (g) of section 19 of the Defence of India Act, 1939, are very wide and 
must cover the Limitation Act as to which no saving provision is to be found in the section or in the 
rules. ‘“‘ Arbitration ” in the clause cover the entire proceedings from their commencement before 
the arbitrator to their termination in the High Court on appeal where an appeal has been preferred. 
The High Court in hearing and deciding the appeal acts essentially as an arbitration tribunal. 


Secretary aye India v. Chellikant Rama Rao, (1916) 31 M.L.J. 324 : L.R. 43 I.A. 192: I.L.R° 
89 Mad. 617 (P.C.), referred to. 


Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to excuse the delay in filing S.R. No. 20240 
of 1946, A.A.O. sought to be preferred to the High Court against the order of 
the District Court, Coimbatore, dated 22nd September, 1945 and made in O.P. 
No. 17 of 1944 (Compensation Case No. 2 of 1944). 

K. S: Sankara Aiyar and T. V. Rajagopalan for Petitioner. 

The Government Pleader (K. Kutttkrishna Menon) for Respondent. 

The Judgment of the Court was delivered by 


Patanjali Sastri, F7.—This appeal arises out of an award of compensation 
made by an arbitrator appointed under section 19 of the Defence of India Act, 





I. 22 Goxi Crl. Law Cases 729. 
* C.M.P. No. 4298 of 1946. 11th July, 1947. 
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1939, which provides for the payment of compensation in accordance with certain 
principles for compulsory acquisition of immoveable property, etc. The appeal 
was filed| admittedly beyond the time prescribed by Article 156 of the Limitation 
Act for an appeal to this Court. The appellant, while maintaining that the said 
article is, not applicable to the case, also applied under section 5 of that Act 
for admission of the appeal even if it was considered as presented after time, 
but that application was rejected on the ground that no sufficient cause was shown 
for not presenting it within the prescribed period. The appeal is now posted before 
us for determining whether, as contended by the appellant, no time limit has been 
provided for an appeal of this kind and it must accordingly be deemed to have 
been duly filed. 


The contention is based on two grounds : first, that clause (g) -of section 19 
of the Defence of India Act, 1939, has the effect of excluding the application of 
the law of limitation to arbitration proceedings under that section, and, secondly, 
this is neither an appeal “ under the Code of Civil Procedure” nor “an appeal 
from a decree or order” and consequently does not fall under Article 156. We 
are of opinion that the contention must be accepted on the first ground, and that 
it 18 unnecessary to consider the second which the Government Pleader for the 
respondent seeks to repel on the strength of Ramaswami Pillai v. The Deputy Collector 
of Madura}. 


Sub-section, (1) of section 19 provides, inter alia that when no agreement can 
be reached, regarding the amount of compensation the Central Government shall 
appoint as,“ arbitrator ” a person qualified for appointment as a Judge of a High 

ourt [clause (b)]. The arbitrator “ in making his award ” shall have regard to 
certain provisions of the Land Acquisition Act so far as they can be made applicable 
[clause (e)]. An appeal shall lie to the High Court against an award of an arbi- 
trator except in certain cases [clause (f)]. Clause (g) on the true construction 
of which the question turns reads as follows : 


“Save as provided in this section and in any rules made thereunder, nothing in any law for 
the time being in force shall apply to arbitrations under this section.” 


Sub-sections (2) and (3) confer’on the Central Government the power to make 
rules prescribing, inter alia, the principles to be followed in apportioning the costs 
of “ proceedings before the arbitrator and on appeal” [clause (b)]. 


It is manifest that the words of exclusion in clause (g) are very wide and must 
cover the Limitation Act as to which no saving provision is to be found in the sec- 
tion and none has been brought to our notice in any of the rules. It is, however, 
urged by the Government Pleader that the exclusion operates only in respect of 

roceedings before the arbitrator and that an appeal to the High Court cannot 

e regarded as an “ arbitration ” within the meaning of the clause. Reliance is 
placed on clause (b) of sub-section (3) where “ Proceedings before the arbitrator ” 
are referred to as being something distinct from proceedings “on appeal ”. We 
are unable to accept the argument. In our opinion “ arbitration’ in clause (g) 
covers the entire proceedings from their commencement before the arbitrator 
to their termination in the High Court on appeal where an appeal has been pre- 
ferred. Although the appeal is given to the “ High Court” under clause (Ff), 
the appeal is against the ‘‘ award ” of the arbitrator, and it seems to us that the 
High Court in hearing and deciding the appeal acts essentially as an arbitration 
tribunal, no less bound than the arbitrator under clause (¢) to have regard to the 
considerations referred to therein. We find nothing in clause (b) of sub-section (3) 
ee against this view. As that clause contemplates provisions being made 
by rules for the apportionment of costs incurred before the arbitrator and on appeal 
reference had: to be made to the proceedings in the two separate stages but such 
reference cannot in our view import any distinction in the nature of the proceedings 
in their different stages. 





| I. (1919) 37 M.L.J. 110: I.L.R. 43 Mad. 51. 
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In the analogous case of an award of compensation by the Collector under 
the Land Acquisition Act from which an appeal lies to the District Court in the 
first instance and then to the High Court, the entire proceedings from beginning 
to end were regarded by the Privy Council as arbitration proceedings. 
Distinguishing their decision in Rangoon Botatoung Company, Limited v. The Collector, 
Rangoon’, their Lordships observed in the Secretary of State for India v. Chellikant 
Rama Rao*, as follows : 


“In the Rangoon case a certain award had been made by the Collector under the Land Acqui- 
sition Act. This award was affirmed by the Court, which under the Act meant ‘ a principal Civil 
Court of Original Jurisdiction’. Two Judges sat as ‘the Court’ and also as the High Court to which 
the appeal is given from the award of ‘ the Court.’ The proceedings were, however, from beginning 
to end ostensibly and actually arbitration proceedings.” 


These observations support the view which we have expressed above. 


It follows that no bar of limitation is applicable to the’ appeal which is accord- 
ingly in time. 
K.S. Appeal held to be in time. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JusticE HoRWILL AND Mr. Justice SATYANARAYANA Rao. 


E. K. Krishnan .. Appellani* a 
Penal Code (XLV of 1860), section 415—“ Fraudulently or dishonestly”? and ‘‘ property > mah 
—Cheating—Gist of offence—Procuring motor driving licences from officer unthout applicants complying wi 
tests and paying fees—Offence. 

The offence of cheating is committed by (1) “ fraudulently or dishonestly ” inducing a person 
to deliver property and (2) by intentionally inducing a person to do or omit to do anything which 
he would not do or omit if he had not been so deceived and which act of omission is hkely to cause 
damage or harm to that person in body, mind, reputation or property. 


“ Fraudulently ” and “ dishonestly ” imply some idea of wrongful loss to a person or wrongful 
gain. Fraud is committed if any advantage is expected to the person who causes the deceit. 


A person who took money from applicants for motor car driving licences promising to get licences 
without their undergoing any of the tests and paying the incidental fees and deceived the licensing 
authorities and obtained licences, his act in procuring the licences is a fraudulent one. It cannot be 
said that the licences when in the possession of the licensing officer was not property but merely 
worthless pieces of paper. The accused who procures driving licences without the necessity of the 
applicants undergoing any test will be guilty of “ cheating.” 

. -Appeal against the order of the Chief Presidency Magistrate, Court of the 
. Presidency Magistrates, Egmore, Madras, in C.C. No. 1993 of 1946, dated 17th 
December, 1946. 


B. T. Sunda:arajan for Accused. 
The Assistant Public Prosecutor (A. S. Stvakaminathan) for the Crown. 
The Judgment of the Court was delivered by 


Horwill, 7.—The appellant has been convicted by the Chief Presidency Magis- 
trate, Egmore, of an offence punishable under section 420 of the Indian Penal 
Code, on three separate counts ; and on each count, he has been sentenced to one 
year’s rigorous imprisonment and a fine of Rs. 100, the sentences of imprisonment 
to run concurrently, 


The charge relates to three offences committed within the course of a year, 
from the 11th December, 1945, to the 16th April, 1946, all of the same description. 





I. (1912) 23 M.L.J. 276: L.R. 39 I.A. 197: 2. (1916) 31 M.L.J. 324 : L.R. 43 I.A. 192 : 
I.L.R. al. 21 (P.C.). I.L.R. 39 Mad.-617 (P.G.). 
* Crl. Appeal No. 6 of 1947. 11th August, 1947. 
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The gravamen of the charge is that the appellant used to approach persons desirous. 
of obtaining licences for the driving of cars and other vehicles and promise them 
that if they would give him a sum of money, (Rs. 35 in one case) he would procure 
them licences without the necessity of their undergoing any fest. The customary 
procedure to be adopted in a genuine application would be for the applicant to 
obtain a challan for Rs. 2 and submit an application with that challan, a photo- 
graph, and a medical certificate, for a licence. If the application is in proper 
form, the uaa will have to submit to a test which would be carried out by 
the Motor Vehicles Inspector, who, if he is satisfied with the applicant’s skill, will 
send the application back to the office of the Deputy Commissioner, Traffic Depart- 
ment. The applicant will then have to pay another Rs. 5, whereupon an order 
for the issue of a licence will be made. The evidence is to the effect that this pro- 
cedure was not adopted in the cases under charge and that the appellant, who 
was an assistant to the Traffic Head Constable, arranged everything for the a pli- 
cant, filled in his form, got a certificate attached to the application forged, filled | 
it in as if the test had been completed, himself made an entry in what is known 
as the Test Register and then got the application sent to the various officials in 
the office upon which the licence was in due course granted. 


No less than 7 drivers were examined, who all deposed that they were 
approached by the appellant, who took from them various sums of money and 
promised to secure licences for them. The requisite entries in the Test Register 
were made by the appellant ; and with the exception of one case, the signature 
in the certificates purporting to be granted by the Motor Vehicles Inspector were 
forged. P.W. 16, an Additional Motor Vehicles Inspector, and P.W. 17, a Traffic 
Inspector who was officiating as a Motor Vehicles Inspector, also deposed that 
with the one exception above referred to, the signatures. purporting to be theirs 
on the certificate were not theirs. It is argued that the evidence of the drivers 
is not worthy of credence, because they were in some measure accomplices. The 
statements made by them, however, were against their own interests ; and it is 
most unlikely that if they had been duly examined and found to be fit to drive, 
they would 'be willing to depose that they had not been submitted to a test. More- 
over, their évidence is supported by the evidence of P.Ws. 16 and 17, that the certi- 
ficates were not in fact signed by them. We are therefore satisfied that their evi- 
dence is true. It is true that evidence has not been produced to speak to every 
one of the steps between the preparation of the application and the granting of 
the licence ; but in view of the proved part played by the appellant, there can be 
little doubt that he was responsible for the preparation of false certificates -to the 
applications and after entry had been made in the Test Register by himself, he 
had put the applications in the necessary place in order that they might be dealt 
with in due course by the officials concerned. Once an application showed that 
the applicant had been tested, that his photograph and a medical certificate were 
attached, that he had paid everything that is necessary, and that his application 
was in order, a certificate would necessarily follow. 


Cheating is defined in section 415 of the Indian Penal Code, in these words : 


ga Whoever by deceiving any person, fraudulently or dishonestly induces the person so deceived 


to deliver any property to any person, or to consent that any person shall retain any property, or 
intentionally induces the person so deceived to do or omit to do anything which he would not do or 
omit if he were not so deceived, and which act or omission causes or is likely to cause damage or harm 
to that person in body, mind, reputation or property, is said to ‘ cheat ’.”? 


It is seen from this definition that there are two principal ways in which the offence 
may be committed. The first is by fraudulently inducing a person to deliver pro- 
perty, and the second is by intentionally inducing a person to do or omit to do 
anything which he would not do or omit if he had net been so deceived and which 
act or omission is likely to cause damage or harm to that person in body, mind, 
reputation, or property. It is not necessary to say very much with regard to 
the second class of cheating. Mr. Sivakaminathan for the Crown Prosecutor 
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argues that the act of granting a licence was likely to cause damage to the reputation 
of the licensing officer and to harm the public through the grant of a licence to a 
person who had not been found fit to drive. Although this argument derives some 
support from an obitér dictum of Benson, J., in Kotamraju Venkatarayudu v. Emperor’, 
we are of opinion that the possible injury to the licensing officer’s reputation ‘and 
the possible harm to the public are causes too remote to be taken account of. 


There remains for consideration the definition of the first class of cheating. 
Before the appellant can be found guilty under this part of section 415, it is necessary 
to prove, firstly, that the licensing officer was fraudulently or dishonestly induced 
to part with the licence and, secondly, that the licence is property. We agree 
with Mr. Sundararajan that “ fraudulently”. and ‘“ dishonestly” imply some 
idea of wrongful loss to a person or wrongful gain ; but we are satisfied that the 
act done was fraudulent in that it procured an advantage to the appellant. It 
is not necessary that the appellant should directly gain financially by inducing 
the licensing officer to part with the licence ; although we think that he did. In 
the case above referred to, Kotamraju Venkatarayudu v. Emperor, the learned Judges 
considered at considerable length what has to be proved to establish that an act 
was done fraudulently. They quoted with approval a passage from Sir James 
Stephen’s “ History of the Criminal Law of England”, Volume II, page 121 in 
which we find : 

“A practically conclusive test of the fraudulent character of a deception for criminal purposes 

is this: Did the author of the deceit derive any advantage from it which could not have been had 
if the truth had been known? If so, it is hardly possible that the advantage should not have had 
an equivalent in loss or risk of loss to some one else, and, if so, there was fraud.” 
They also refer with approval to a dictum of Banerji, J., in Queen-Empress v. Mohamed 
Saeed Khan*, to the same effect and to a passage in Haycraft v. Craesy®, accepted 
by the Bombay High Court in Queen-Empress v. Vithal Narayan*, where fraud is 
defined thus : 

“ by fraud is meant an intention to deceive whether it be from any expectation of advantage 

to the party himself or from illwill is immaterial.” 
It is clear from this and from other cases which have considered the meaning of 
fraud that fraud is committed if any advantage is expected to the person who causes 
the deceit. It is argued here that the appellant did not get any advantage from 
his deceit, because he had already received illegal gratification from the licensee 
and he received no further benefit from the issue of the licence. ‘The act of granting 
the licence cannot however be divorced from what went before. The appellant 
entered into an agreement with the licensee to give him a certificate if the licensee 
gave him a sum of money. In order to fulfil his agreement it was necessary for 
the appellant to obtain a licence from the licensing authority. He procured that 
licence from the licensing authority and was thereby enabled to fulfil his api 
It seems to us that it was an advantage to the appellant to be able to fulfil his agree- 
ment ; for if he had not done so, it is unlikely that the would-be licensee would have 
taken no further steps. The appellant could not, with impunity, have taken from 
different people sums of money, promising to procure licences for them, and taken 
no steps to acquire them. If he took the money and in order to fulfi] the agreement 
deceived the licensing authority and obtained licences, it seems to us that he derived 
an advantage, and so his act in procuring the licence was a fraudulent one. 


The further question is whether the licence was property. It is not denied 
that the licence was property in the hands of the licensee. It is argued that it did 
not become property until it reached the hands of the licensee and that when it 
was in the possession of the licensing officer as well as when it was in the possession 
of the appellant it was not property but merely a worthless piece of paper. We 
are prepared to agree that not every tangible object may be property. A piece 
of discarded rubbish thrown away in the street is perhaps not property ; but we 





I. BCR} I.L.R. 28 Mad. go (F.B.). 


g. (1801) 2 East. 92. 
2. (1 I.L.R. 21 All. 118. 4. (1889 
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do not hee that a licence can be placed in the same category. It is true that 
it had no monetary value to the licensing authority ; but apart from the intrinsic 
value of|the paper on which it was written it had a substantial potential value. 
As soon as the licence reached the hands of the licensee, it had an actual value ; 
but even before it reached his hands, it was of value to the appellant, because without 
that licence he would have been unable to fulfil his agreement and to have retained 
the money that was given to him. It seems to us that any object that is of value 
to one person cannot cease to be property because it passes into the hands of a 
person who has no use for it. Nor can it be said that an object becomes property 
only when it comes into the hands of some person who has an actual use for it. 
For example, if A were to make out a cheque in favour of B and keep it in his drawer 
with the intention of giving it to B when he met him, could it be said that the cheque 
was not the property of A while it was in his drawer, merely because it was of no 
value to A as long as he retained it? ‘The licencing authority was not willing to 
part with the licence except to the person in whose name it was issued and he was 
peruse with it for valuable consideration paid by the licensee. We do not there- 
ore think- that because to the licensing authority the licence was of little or no 
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actual value it was not property. 

It is pleaded on behalf of the appellant that the sentence should be reduced 
in view of the circumstance that the appellant has lost hisemployment. We however 
cannot lose sight of the fact that the appellant, as a public servant, had a special 
responsibility to the public. We do not therefore find sufficient reason for inter- 
fering with the discretion exercised by the Chief Presidency Magistrate. 

The appeal is dismissed. 

K.S. ' i Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE RAJAMANNAR. 


Godala Sanyal and others i ..  Petitionsrs.® 


| 

Criminal Procedure Code (V of 1898), sections 413 and 408—Apphicability—Sentence of fine of less than 
Rs. 50 under each of different sections of the Penal Code—Total fine imposed on each accused more Rs. 50 
—Right of appeal. ‘ 

Section 413 of the Criminal Procedure Code is really in the nature of a limitation on the general 
right of appeal given to a convicted person under section 408 of the Code. It would be therefore 
necessary to see, in each case, whether the Magistrate has passed a sentence of fine not exceeding 
Rs. 50 only. 

Accused 1 and g were sentenced to fine of Rs. 40 each in respect of each of the offences under 
sections 148 and 324 of the Indian Penal Code, while accused 2, 4, 5 and 6 were sentenced to pay a 
fine of Rs. 30 ach under each of the sections 147 and 323, Indian Penal Code. An appeal filed bv 
the six accused: to the Sessions Judge was held to be not maintainable on an application of 
section 413 of the Criminal Procedure Code. In revision, ; 

Held, that taking the individual accused, it cannot be said that any of the accused has been 
sentenced to a fine not exceeding Rs. 50, because the first and third accused were sentenced to a 
total fine of Rs. 80 each, while the reat of the accused were each sentenced to a total fine of Rs. 6o. 
The case therefore clearly falls outside section 4 3, Criminal Procedure Code, with the result that 
under section 408 of the Code the accused would have a right of appeal to the Court of Session. 


Petition' under sections 435 and 439, Criminal Procedure Code, 1898, raying 

that the High Court will be pleased to revise the judgment of the Court of Sessiong 

Judge of West Godavari at Ellore dated 29th March, 1947, in G. A. No. 10 of 1947 
(C. C. No. 40 of 1946, Additional First Class Magistrate, Tanuku). 


P. Satyanarayana Raju for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 





*Crl. R. CG. No. 617 of 1947. steel diy; teas: 
(Cr. R. P. No. 512 of 1947). iii 
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The Court made the following P 


Orver.—In C. C. No. 40 of 1946 on the file of the Additional First Class 
Magistrate, Tanuku, accused 1 and 3 were sentenced to pay a fine of Rs. 40 each 
in respect of each of the offences under sections 148 and 324 of the Indian Penal 
Code respectively. Accused 2, 4, 5 and 6 were sentenced to pay a fine of Rs. 30 
each under each of the sections 147 and 323, Indian Penal Code. The six accused 
filed an appeal to the Sessions Judge, West Godavari. The learned Sessions Judge 
held that the appeal was not maintainable because there was no sentence of fine 
exceeding Rs. 50 and applied the provisions of section 413 of the Code of Criminal 
Procedure. The learned Sessions Judge made a reference to two decisions of this 
Court in In re P. Venkataramayya! and Public Prosecutor v. K. Dasapat*, which dealt 
with the construction of section 415 of the Code of Criminal Procedure. But 
I think it is unnecessary to refer either to that section or to the two decisions for 
the purpose of this revision petition. — 


Section 413 says that: 

Oia es cae ee there shall be no appeal by a convicted person in cases in which... . a Court 

of Session or District Magistrate or other Magistrate of the First Class passes a sentence of fine not 
exceeding Rs, 50 only.” 
This is really in the nature of a limitation on the general right of appeal given to 
a convicted person under section 408 of the Code. It is therefore necessary to see 
if in this case it can be said that the trial Magistrate passed a sentence of fine not 
exceeding Rs. 50 only. Actually taking the individual accused it cannot be said 
that any of the accused has been sentenced to a fine not exceeding Rs. 50, because 
the first accused and third accused were sentenced to a total fine of Rs. 80 each, 
while the rest of the accused were each sentenced to a total fine of Rs. 60. The 
case therefore clearly falls outside section 413 of the Code of Criminal Procedure 
which restricts the right of appeal. The result is that under section 408 of the 
Code of Criminal Procedure the accused in the case would have a right of appeal 
to the Court of Session. 


The order of the lower Court dismissing the appeal is set aside. The learned. 
Sessions Judge will restore the appeal to his file and dispose of it in accordance 
with law. j 


V.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice YAHYA ALI. 
Pakkiriswami Pillai .. Petitioner. ® 

Criminal Procedure Code (V of 1898), section 476—Absence of finding that the prosecution is expedient 
in the interests of jusice—Defect, if curable. 

- The absence of a finding that the prosecution is expedient in the interests of justice in an order 
under section 476, Criminal Procedure Code, is an incurable defect. 

. Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment dated grd July, 1946, 
in C. A. No. 86 of 1946, preferred against the judgment of the Court of the First 
Class Bench of Magistrates, Madras, in S. C. No. 2739 of 1946. 


P. Radhakrishnayya for Petitioner. 
The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the Crown. 





1. (1939) 2 M.L.J. 878: I.L.R. (1939) Mad. 1035. 2. (1936) M.W.N. (Crl.) 37. 


* Cri. R. C. No. 865 of 1946. : rath March, 1947. . 
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The ‘Court made the following 


OrDER.— There is no finding given by the Magistrates that the prosecution is 
expedient, in the interests of justice. This is an incurable defect in the order made 
by the Magistrates under section 476 of the Code of Criminal Procedure. The 
petition is. allowed. The complaint filed will be withdrawn. 


VS. | Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice WADSWORTH. 
Chappalli China Satyalingam .. Appellant* 
i v 


Kalidindi China Venkataratnam and others .. Respondents. 


Madras Agriculturist Relief Act (IV of 1938), section 10 2) (i)—Mortgage and contemporansous lease 
— Lease not covering Property under Like Sati payable at stip rate—No relation to the initial instalment 
due on the mortgage—Payment of interest by mortgagor—Section 10 (2) (i) not applicable—Mode of appropriation, 

Where the contemporaneous lease by the mortgagor in favour of the mortgagee of a property 
not covered by the mortgage does not contain a recital that the lessee shall hold the property as 
security for the repayment of the debt, but does contain a covenant that the lessee pay a 
stipulated rent for the property, which however is not equal to the initial instalment due on the 
Mortgage, it is impossible to read the lease and mortgage as a single transaction making up an usu- 
fructuary mortgage. And even if it did, the stipulation for payment of interest to the mortgagee and 
the fact that the whole of the property mortgaged is not handed over to the mortgagee would make 
section 10 (2) (i) of the Act not applicable to the case. 


The mode of appropriation of the rent is in the absence of a contract or express appropriation 
that firstly all interest remaining due on rst October, 1937, 1s to be wiped out and the annual rent 
will have to be adjusted firstly towards interest at the scaled down rate of 61 per cent. and any 
balance towards the principal. 

Appeal against the order of the Court of the Subordinate Judge, Cocanada, 
dated 25th September, 1945, in A. S. No. 147 of 1945 (O. P. No. 78 of 1943, District 
Munsiff Court, Cocanada). 


B. V. Subrahmanyam for Appellant. 
G. Palaparameswart Rao for Respondents. 


The Court delivered the following 


JupGMENT.—This appeal arises out of a petition under the rules framed under 

Madras Act TV of 1938, pens the Court to scale down the debt due on a mortgage 
bond dated the ist February, 1930. The appellant here is the creditor. The 
debtors borrowed Rs. 1,500 under the mortgage Ex. P-1 on the security of a house 
site and a house covenanting to pay interest at 12 per cent. The mortgage stipu- 
‘lated that the debt should be repayable in 18 annual instalments consisting of a 
sum of Rs. 79 towards the principal together with the interest due. In case of 
default compound interest was to be payable at 12 per cent. On the same date 
under Ex. P-2, a registered document which is described as a cowl, the mortgagors 
demised their inam land to the mortgagee for a period of 19 years, the lessee under- ` 
taking to pay a rent of Rs. 210 on the ist of February each year which is the same 
date as the date on which the instalments were due under the mortgage and get 
the payments endorsed on the contemporaneous registered mortgage. ‘The lessee 
also makes himself liable for interest on any arrears of rent and undertakes to pay 
the taxes due to the Government. 


It is contended in this Court for the creditor that the mortgage debt is exempt 
from the operation of Madras Act IV of 1938 by reason of section 10 (2) (i) which 
exempts any mortgage by virtue of which the mortgagee is in possession of the 








* A. A. A. O. No. 36 of 1946. toth April, 1947. 


386 THE MADRAS LAW JOURNAL REPORTS. |, [1947 


roperty mortgaged where no rate of interest is stipulated as due to the mortgagee. 

tis difficult to see the force of this contention. Firstly, the mortgage quite clearly 
stipulates a rate of interest as due to the mortgagee. Secondly, it seems to me to be 
impossible to read the lease and the mortgage as a single transaction making up 
an usufructuary mortgage whereby the property is put into the possession of the 
mortgagee. Even if the lease could be treated as creating an usufructuary mortgage 
by way of additional security for the simple mortgage, it does not put all the property 
mortgaged into the possession of the mortgagee, for admittedly the house and site 
which are the properties expressly forming the security for the loan were not handed 
over to the possession of the mortgagee. Nor is there anything in the lease to 
indicate that the leasehold property was to be security for the debt. ‘This is quite 
different from the case dealt with by the Full Bench in Reference under Stamp Act, 
section 46% The document in that case, though described as a lease, 
expressly put the lessee in possession of the property so that he could 
enjoy the property for the amount of principal and interest due on an 
antecedent debt and though the document recited what was the rent of the property 
there was no covenant whereunder the so-called lessee should pay that rent. ‘The 
lease now under consideration is not only contemporaneous with the mortgage 
but it contains no recital that the lessee shall hold the property as security for the 
repayment of the debt. It does contain a covenant that the lessee shall pay a stipu- 
lated rent for the property and the only connection between the lease deed and 
the mortgage is that the rent, year by year, is to be credited towards the mortgage. 
The rent is not even equal to the initial instalment due on the mortgage, so that 
quite clearly there is a liability under the mortgage to pay interest apart from the 
credit to be made under the lease. I have no hesitation in agreeing with the view 
of the Courts below that the lease deed operates as a separate demise and does not 
create a mortgage in respect of the leasehold property. Even if it did, the case 
would not fall under section 10 (2) (i) of the Act for the house and site were not 
handed over to the mortgagee and it is settled that section 10 (2) (2) has no appli- 
cation unless the whole of the property mortgaged has been handed over to the 
possession of the mortgagee. 


It remains to be considered whether the Courts below have correctly adjusted 
the payments to be made towards the mortgage in the light of the provisions of Act 
IV of 1938. It seems to me that the position is plain. The mortgage stipulates 
that each year the interest shall be discharged and a sum of Rs. 79 paid towards 
principal. The annual interest would amount to Rs. 180 gradually diminishing 
as the principal is paid off. The document does not stipulate how a payment 
should be appropriated if it is less than the amount of the annual instalment of 

rincipal and interest. The first year’s rent under the lease deed would be Rs. 49 
B than the amount of the annual instalment. Since the precise appropriation 
of this payment is thus not settled by the contract and since there was no express 
appropriation effected by act of parties before Madras Act IV of 1938 came into 
force, it follows that this payment and the succeeding payments by adjustment 
of rent must be treated as open payments subject to ie limitation that no more 
than Rs. 79 can be adjusted of each to the principal without discharging the out- 
standing interest. It follows therefore that on 1st October, 1937, with all interest 
remaining due is to be cancelled, there would be out of those annual payments 
a sum not exceeding 7 times Rs. 79,-that is to say, Rs. 553 available to go in discharge 
of the principal, the rest of these annual payments having necessarily to be absorbed 
by interest according to the terms of the contract. ‘Thereafter the annual rent 
will have to be adjusted firstly towards interest at the scaled down rate of 6} per 
cent. and any balance towards the principal. This is what has been done by the 
lower gare Court with the result that the mortgage debt is discharged. I 
agree wi the view of the lower appellate Court and dismiss the appeal with costs. 


V.P.S. 3 | Appeal dismissed. 


1. (1897) I.L.R. 21 Mad. 358 (F.B.). 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ee PRESENT — MR. Justice BELL. 
Gonthina Pardhasaradhi .. Petttoner* 


D. 


Sri Marelle Venkatachalam Pantulu .. Respondent. 


Madras Revenue Recovery Act (IT of 1864), section 42—Sale for arrears of revenue to be free of all “ incum- 
brances ’’—Incumbrance—Meaning—Arrears of kattubadi—JIf ‘‘ incumbrance” for which the purchaser at 
revenue sals will be free from liability. 


“ Incumbrance ” means a charge upon a claim against land arising out of a private grant or 


contract. The right of collecting ka#lubadi in respect of a land cannot ber ed as an incumbrance 
on such land. By virtue of an assignment from government of the right to land revenue the inamdar 
does not acquire a charge upon the land. t right is a personal one. One might say that . 


incumbrances in this regard must be those which arise out of transactions which are the acts of 
parties. 
Petition under section 25 of Act IX of 1887, praying that the High Court 


will be pleased to revise the decree and judgment of the Court of the District Munsiff, 
Yellamanchilli, dated 28th December, 1945, in 5. C. S. No. 175 of 1945. 


P. Somasundaram and P. Suryanarayana for Petitioner. 


S. Ramamurit for Respondent. 


The Court delivered the following 


Jupement.—This is a petition under section 25 of Act IX of 1887 against a 
decree passed in the Court of the District Munsiff, Yellamanchilli, 


The successful claim was for Rs. 23-13-6 being the amount of kattubadt with 
interest, for certain faslis, due from the defendants to the plaintiff. The first defend- 
ant has remained ex parte and the third defendant who is the ja here says 
that a particular piece of land in which he is interested was sold for arrears of land 
revenue due to Government on 15th November, 1940 and that he purchased it. 
He contends that he is not liable to pay kattubad: to the zamindar because of section 42 
of the Revenue Recovery Act of 1864, which provides that all lands brought to sale 
on account of arrears of revenue shall be sold free of all incumbrances ..... 
The petitioner says that the liability to pay katiubadi to zamindar is an incumbrance 
within the meaning of section 42 and that as auction ‘purchaser he is now and will be 
for ever free from such a liability. The word “ incumbrance”’ is not defined in 
the Revenue Recovery Act. Even in the Transfer of Property Act there is no 
definition of the word. Feeling that a little research into the matter might be 
helpful I asked learned counsel at the end of their first argument to consider the 
matter a further and I am grateful to them for their industry. Mr. Suryanarayana, 
who appears for the petitioner, has, however, been unable to unearth any helpful 
definition of the word ‘‘ incumbrance” from the Madras Acts. Section 159 of ` 
the Bengal Tenancy Act at first sight seems to assist because it says that a purchaser 
of a tenure or holding sold in execution of a decree for arrears due in respect thereof 
may be able to avoid the incumbrances therein, but section 161 of the same Act 
merely defines the term “‘ incumbrance ” as used with reference to a tenancy within 
the Meaning of that Act. Sub-section (16) of section 3 of the Puniab Land Revenue 
Act of 1887 says that “ incumbrance” means a charge upon a claim against land 
arising out of a private grant or contract. Clearly this cannot be considered as 





* C. R. P. No. 309 of 1946. 28th February, 1947. 
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appropriate with regard to the right of collecting kattubadi. It has ‘been held in 
Subbaraya Goundan v. Ranganatha Mudaliar’ that by.virtue of an assignment from 
Government of the right .to land revenue the inamdar does ‘not acquire a charge 
upon the land. It is clear that this right is a personal one but not in the sense of 
a charge or mortgage or similar burden on land. One might say that encumbrances 
in this regard must be those which arise out of the transactions which are the acts 
of parties: see Pradyoti Kumar Tagore v. Gopi Krishna Mandal*. ‘The reasoning 
and the conclusion, therefore, of the learned District Munsiff Would appear to, be 

sound. The petition is dismissed with costs. 


K.S. Petition dismissed. 


t ad 
mr 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAJAMANNAR. 
R. Akbar Sheriff ` .. Petitioner. * 


Criminal Procédure Code (V of 1898), section 435— Tendering pardon under section 337 of the Criminal 
Procedure Code—If revisable by the High Court. 

The tendering of pardon by a magistrate under section 337 of the Criminal Procedure Code is 
not revisable by the High Court. Any irregularities in the grant of the pardon can be urged at the 
trial. 

Petitions under sections 435 and 439 of the Code of Criminal Procedure, 
1898, praying that the High Court will be pleased to revise the orders of the Court 
of the Sub-Divisional First Class Magistrate of Mangalore dated 5th June, 1947, 
in R. C. Nos. 1 and 2 of 1947, respectively. 


M. Santosh for Petitioner. 


The Court made the following 


| Orpver.—I do not think that the act of the Magistrate under section 337 of 
the Code of Criminal Procedure, namely, tendering pardon to a person is revisable 
by this Court. No authority has been placed before me to show that it is revisable. 
If there are any irregularitics in the grant of the pardon they can be urged by the 
accused at the trial. The petitions are dismissed. 


V.S. Petitions dismissed. 


ee e A 
) , 
1. (1915) 30 M.L.J. 387: I.L.R. 40 Mad. 2. (1910) I.L.R. 37 Cal. 322. 
93. i 
* Cri. R. C. Nos. 644 and 645 of 1947. 14th July, 1947. 
(Crl. R. P. Nos. 538 and 539 of 1947). 4 
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[FEDERAL COURT OF INDIA.] 
(On appeal from the Judgment of the High Court of Judicature at Lahore.) 


PRESENT :—Sir PATRIOK SPENS, Chief Justice, SIR MUHAMMAD ZAFRULLA KHAN 
AND H. J. Kania, JJ. 


‘The Punjab Province .. Appellant* 
l v. 
Pandit Tara Chand .. Respondent. 
Government of India Act (1935), Section 240—Scope and extent of the rights of government seroants— 


Termination of services in contravention of the provisions of section 240—Right to maintain action against the 
Crown for appropriate relief—Arrears of Right to recover—Limitation—Limitation Act (IX of 1908), 
Articles 102, 115, 120 and 131—Article applicable to such a suit. 

In the absence of express limitation a public servant in India holds office during His Majesty's 
pleasure. This has been recognised and given effect to in sub-section (1) of section 240 of the Consti- 
tution Act. Sub-sections (2), (3) and (4) are statutory limitations upon the right of the Crown to 
dismiss its servants at will. To the extent to which they go they are designed to confer security of 
tenure upon public servants. It is thus obvious that the prerogative right of the Crown to dismiss 
its servants at will having been given statutory form in sub-section (1) of section 240, it can only be 
exercised subject to the limitations imposed by the remaining sub-sections of the section and it must 
follow as a necessary consequence that if any of those limitations is contravened the public servant 
concerned has a right to maintain an action against the Crown for appropriate relief. There is nothi 
an the language of the section to suggest that the relief must be limited to a declaration and shoul 
mot go beyond it. 

Even assuming that there is a prerogative that no servant of the Crown could maintain an 
action against the Crown to recover arrears of pay even after the pay had been earned and had 
‘become due and that such a prerogative obtains or did obtain in England and assuming further 
that the 1 e of the opening part of section 2 of the Constitution Act is intended to include 
pr į ogatives of he Crown, it must be presumed that this prerogative had been abandoned in the 
case of India. 

So far as India is concerned the salary ofa public servant once it has become payable has always 
been treated as a debt due to him which is liable to attachment in satisfaction of a decree against 
him. ‘The provisions of section 60 of the Civil Procedure Code, are utterly inconsistent with any 
notion of a public servant’s salary bei a matter of the bounty of the Crown. Further, by 
reason of section 292 of the Constitution Act, section 240 (1) must be read not only with the sub- 
sections following but also with the relevant provisions of the Civil Procedure Code. It follows that 
a servant of the Crown in India has the right to maintain a suit for the recovery of arrears of pay 

which have become due to him. 


It is Article 102 of the Limitation Act that would govern such a suit and not either Article 115 
or 120 Or 131. 

M. C. Setaluad, Senior Advocate, Federal Court (G. N. Foshi and 
S. M. Sikri, Advocates, Federal Court, with him) instructed by Tarachand Brij- 
mohanlal, Agent, for Appellant. 


B. Banerji, Advocate, Federal Gourt, instructed by. Ganpat Rat, Agent, for- 
Respondent. 


The judgments of the Court were delivered by 


Kafrulla Khan, J.—Shorn of details that are no longer relevant the facts. 
of this case are as follows: The respondent was appointed Sub-Inspector of 
Police by the Deputy Inspector-General of Police, Punjab, on 2nd January 1911. 
On 1gth March, 1938, the Superintendent of Police, Amritsar, an officer subordi~ 
nate to the Deputy Inspector-General of Police, recorded an order purporting 
to dismiss the respondent from service. After exhausting his remedies by way- 
of departmental appeal the respondent instituted a suit on 14th April, 1942, 
against the Punjab Province claiming a declaration that the order of the Superin-~ 
tendent of Police of 19th March, 1938, was void and of no effect inasmuch as it 
was made by an officer subordinate to the authority by which the respondent had 
been appointed and thus contravened the direction laid down in section 240 (2) 
of the Constitution Act. He also claimed arrears of pay from goth March, 1938, 


I 
* Civil Appeal No. I of 1946. 11th Apri“ 1947, 
50 
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till 2nd January, 1941, the date on which he was normally due to retire from ser- 
vice. The trial Court gave the respondent the declaration prayed for but dis- 
missed his claim for arrears of pay as not maintainable. On appeal, a Division 
Bench of the Lahore High Court reversed the trial Court’s finding on the last point 
but holding that by virtue of Article 102 of Schedule I to the Limitation Act the 
réspondent was entitled to recover arrears of pay only in respect of such period 
of his service as fell within three years immediately preceding the institution of 
the suit, gave him a decree for Rs. 2,860 a sum representing 22 months’ 

at the rate of Rs. 130 per mensem. A certificate under section 205 (1) of the Consti- 
tution Act was granted by the High Court. The defendant has come up on appeal 
to this Court. The respondent has filed cross-objections claiming arrears of pay 
for the whole period from goth March, 1938, till 2nd January, 1941. 


In view of the judgment of this Gourt in Suraj Narain Anand v. The North-West 
Frontier Province1, counsel for the appellant conceded that the purported order 
of dismissal made by the Superintendent of Police on 19th March, 1938, was void 
and of no effect. His contention was that the plaintiff had no right to maintain 
a suit against the Crown or its representative for recovery of arrears of pay. It is 
necessary to point out that this is not a case for recovery of damages for 
wrongful dismissal as was sought to be contended at one stage by counsel for the 
appellant. The order of 19th March, 1938, purporting to dismiss the respondent 
having been made by an authority that had been expressly debarred by section 
240 (2) of the Constitution Act from making it was utterly void of all effect. It 
was in the eye of the law no more than a piece of wastepaper. The position is 
that the respondent was never legally dismissed from service and continued in law 
to be a Sub-Inspector of Police till the date on which he was under the conditions. 
of his service due to retire. He was thus entitled to draw his salary for the period 
of his service after 19th March, 1938. The only question on this part of the case 
is whether he could recover the amount of that salary by means of a suit. 


In Suraj Narain Anand v. The North-West Frontier Province’, this Court made 
certain observations as to the nature of the relief to which a plaintiff would be 
entitled in a case like the one before us. It was there said :— 

“It remains to consider what relief the plaintiff is entitled to, on the footing that the order of 
dismissal was void and inoperative. The plaintiff claims that he is entitled to a declaration to that 
effect. The decision in Rangachar:’+ case seems to us to support this contention, though a decla- 
ration was in fact refused in that case on other grounds, The plaintiff is obviously not entitled to 
any relief by way of damages for‘wrongful dismissal. As the case has been disposed of by the Courts 
below on the preliminary issue, we are not in a position to say what other questions remain to be tried 
before the nature of the reliefs to be awarded to the plaintiff can be finally determined. It seems to 
us best in the circumstances to say that the plaintiff was at least entitled to a declaration that the 
order of dismissal passed against him was void and inoperative, and that the Courts below were not 
justified in dismissing the suit as wholly unsustainable. 


“We accordingly set aside the decree of the Judicial Commissioner’s Court and remit the case - 
with a declaration that there shall be substituted for the decree appealed against a declaration in the 
terms above stated, with such further directions as the circumstances of the case may require in the- 
light of the observations in this judgment ........ 4 


On receipt of this Court’s judgment, the Judicial Commissioner’s Court 
remanded the case to the trial Court to hear and determine the plaintiff’s claim 
to arrears of pay. The trial Court passed a decree in favour of the plaintiff for 
a certain sum in respect of arrears of pay. The plaintiff being dissatisfied with 
the amount of the decree carried the matter again on appeal to the Judicial Com- 
missioner’s Court. That Court increased the amount awarded to the plaintiff 
by a certain sum. Against the decree of the Judicial Commissioner the plaintiff 
sought to move this Court by application which was dismissed on the ground that 
he could only come up by way of appeal under section 205 of the Constitution Act.® 
The Court went on, however, to observe : 
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“ There appears to be some force in his complaint that arrears of pay should have been awarded 
to him not merely up to the date of the institution of the suit, but to the date of a valid order of dis- 
missal. We are, however, not in a position to say whether this point was urged before the Judicial 
Commissioner or why the award has been so limited. As the claim relates to a period subsequent 
to the institution of die suit the petitioner may have a separate remedy in respect of the same. But 
this involves no constitutional question and we do not see how this Court is entitled to deal with it 
at this stage.” 

In Secretary of State for India v. I. M. Lall1, this Court was called upon to deal 
with a case in which it found (by a majority) that the plaintiff had been dismissed 
from the service of the Crown without having been given a reasonable opportunity 
of showing cause within the meaning of sub-section ( 3) of section 240 of the Consti- 
tution Act. On the question of the relief to be granted in such a case the Inajority 
observed : 


“ That leaves only the actual remedy to be considered. As indicated earlier, Mr. Lall is not 
in our judgment entitled to a declaration that he has never been dismissed or that he still remains 
a member of the service. His proper remedy was in our judgment damages for wrongful dismissal 
in breach of the statutory obligations aose by sub-section (9) of section 240.” 


A consideration of these two judgments shows that this Court has been of the 
opinion that in cases where a servant of the Crown is dismissed in contravention 
of the directions laid down in sub-section (2) or sub-section (3) of section 240, 
he has a remedy against the Crown which he can enforce by suit. In Suraj Narain 
Anand v. The North-West Frontier Province®, the Court held that where the direction 
contained in sub-section (2) of section 240 had been contravened the servant of 
the Crown was entitled to a declaration that the order of dismissal was void and 
inoperative but it did not go on to determine whether he would be entitled to any 
further and, if so, what relief. The observation set out above from the order of 
the Court in Suraj Narain Anand’s case? appears to indicate that the Court assumed, 
though without debate, that the plaintiff would in such a case be entitled to recover 
arrears of pay. Where a servant of the Crown had been dismissed in contravention 
of the provisions of sub-section (3) of section 240 the Court held that his remedy 
was damages for wrongful dismissal. 


In Abdul Vakil v. The Secretary of State for India in Council and another? a case 
very similar to the one before us, the Chief Court of Oudh gave the plaintiff a decree 
for arrears of pay and the same course was adopted by the Nagpur High Court 
in Hifzul Qadeer v. Provincial Government of C.P. and Berar‘. 

It was, however, contended on behalf of the appellant that a servant of the 
Crown held office during His Majesty’s pleasure and could be dismissed at will 
and that consequently he had no right to maintain a suit to recover arrears of pay. 
It was further contended that even if salary had been earned and had become 
payable in respect of any period no suit could be maintained for its recovery inas- 
much as the payment of salary by the Crown was a matter of bounty and was 
not a matter of legal right vesting in the public servant. It was urged that the 
Crown was by prerogative exempt from liability to be sued by its servants for reco- 
very of pay and that the prerogative could not be derogated from by any contract 
express or implied between the Crown and its servants providing for payment 
of salary. The only manner in which the prerogative could be limited or modified 
was by statute. 


This last proposition appears to us to run counter to the observations of their 
Lordships of the Judicial Committee in Reilly v. The King®. Lord Atkin, delivering 
the judgment of the Judicial Committee in that case, observed : 


“ The petition of right is founded on averments that there was a contract between the suppliant 
and the Crown and that the contract had been broken. Both Courts in Canada have decided that 
by reason of the statutory abolition of the office, Mr. Reilly was not entitled to any remedy, but 
apparently on different grounds. Maclean, J., concluded that the relation between the holder of 


I. (1945) F.C.R. 103 : (1945) 2 M.L.J. 270: 3. (1944) LL.R. 19 Luck. 169. 
1945 F.L.J.1 129. 4. I.L.R. (1945) Nag. 460. 
FEJ (1941) F.G.R. 37: (1942) 1 M.L.J. 77:4 5. (1934) A.C. 176. 

: . 22. 


392 THE MADRAS LAW JOURNAL REPORTS. [194.7 


a public office and the Crown was not contractual. There never had been a contract ; and the found- 
ation of the petition failed. Orde J.’s judgment in the Supreme Court seems to admit that the rela- 
tion might be at any rate partly contractual ; but he holds that any such contract must be subject 
akan necessary term that the Crown could dismiss at pleasure. If so, there could have been no 
“ Their Lordships are not prepared to accede to this view of the contract, if contract there be, 
Tf the terms of the appointment definitely prescribe a term and expressly provide for a power to deter 
mine ‘ for cause’ it appears necessarily to follow that any implication of a power to dismiss at pleasure 
is excluded. This appears to follow from the reasoning of the Board in Gould v. Stuart’. That 
was not the case of a public office, but in this connection the distinction between an office and other 
service is immaterial. The contrary view to that here expressed would defeat the security given 
to numerous servants of the Crown in judicial and quasi-judicial and other offices throughout the 
Empire, where one of the terms of their appointment has been expressed to be dismissal for cause.” 
It may be conceded that in the absence of express limitation a public servant 
in India holds office during His Majesty’s pleasure. ‘This has been recognised 
and given statutory effect in sub-section (1) of section 240 of the Constitution Act. 
It bas, however, been made subject to the express provisions of the Constitution 
Act some of which are set out in the remaining sub-sections of section 240. ‘These 
provisions operate as limitations upon the applicability of the doctrine of tenure 
during His Majesty’s pleasure. It seems to us very doubtful whether the doctrine 
itself imports anything more than that the period of tenure of office of a servant 
of the Crown is liable to be terminated at His Majesty’s pleasure and that in the 
absence of any express provision binding upon the Crown guaranteeing to a public 
servant a tenure terminable on other conditions a public servant may be dismissed 
from office at will. It follows, of course, that where office is held during 
pleasure and is terminated at pleasure no claim can possibly arise to salary or 
remuneration in respect of a period subsequent to such termination. It is only 
in this sense that it may be said that where office 1s terminable at pleasure no claim 
to payment of salary or remuneration can arise after the pleasure has been exercised. 


Section 240 runs as follows: 

“ (1) Except as expressly Bi by this Act, every person who is a member of a civil service 
ofthe Crown in India, or holds any civil post under the Crown in India, holds office during His 
Majesty’s pleasure. 

(2) No such person as aforesaid shall be dismissed from the service of His Majesty by any autho- 
rity subordinate to that by which he was appointed. 

(3) No such person as aforesaid shall be dismissed or reduced in rank until he has been given 
a reasonable opportunity of showing cause against the action proposed to be taken in regard to him : 

Provided that this sub-section shall not apply— 

(a) where a person is dismissed or reduced in rank on the ground of conduct which has led to 
his conviction on a criminal charge; or 

(6) where an authority empowered to dismiss a person or reduce him in rank is satisfied that 
for some reason, to be recorded by that authority in writing, it is not reasonably practicable to give 
to that person an opportunity of showing cause. 

(4) Notwithstanding that a person holding a civil post under the Crown in India holds office 
during His Majesty’s pleasure, any contract under which a pan not being a member of a civil 
service of the Crown in India, is appointed under this Act to hold such a post may, if the Governor- 
General, or, as the case may be, the Governor, deems it necessary in order to secure the services of 
a person having special qualifications, provide for the payment to him of compensation if before the 
expiration of an agreed period that post is abolished or he is, for reasons not connected with any miş- 
conduct, on bis part, required to vacate that post.” 

Sub-sections (2), (3) and (4) are statutory limitations upon the right of the 
Crown to dismiss its servants at will. To the extent to which they go they are 
designed to confer security of tenure upon public servants. Sub-section (4) deals 
with a special class of case. Counsel for the appellant was constrained to admit 
that a person entitled to receive compensation under that sub-section could recover 
the amount of the compensation by suit, if payment was withheld ; though no 
right of suit is expressly conferred by that sub-section. It was also conceded that 
a public servant dismissed in contravention of the direction contained in sub-section 
{25 of section 240 was entitled to maintain a suit for a declaration that the purported 
dismissal was void. It was contended, however, that in such a case no further 
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relief could be given. There is nothing in the language of the section that compels 
us so to limit the relief that ought to follow upon a contravention of its provisions. 


It is useful to recall that whi'e sub-sections (1) and (2) of section 240 re- 
produce the provisions of section 96-B of the Government of India Act, 1915, 
sub-section (3) enacts in the form of a statutory provision that which theretofore 
had been only a matter of statutory rule. Sub-section (4) is new. We are of 
the view that Parliament enshrined these provisions in the body of the Act deli- 
berately in order to provide public servants with safeguards the contravention 
of which should give them a right of action for appropriate relief. ‘The distinction 
_ between the consequences flowing from the contravention of a statutory rule, such 
as the provision corresponding to section 240 (3) then was and the contravention 
of a statutory provision itself, such as the provision corresponding to section 240: 
(2) contained in section 96-B of the Government of India Act, 1915, is well brought 
out in the judgments of the Judicial Committee in R. Venkata Rao v. Secretary of 
State for India in Councilt and R. T. Rangachari v. Secretary of State for India in Council 2. 
In the last case their Lordships observed : 


a ante. Sag It is manifest that the stipulation or proviso as to dismissal is itself of statutory force 
and stands on a footing quite other than any matters of rule which are of infinite variety and can be 
changed from time to time. It is plainly necessary that this statutory safeguard should be observed 
with the utmost care and that a deprivation of ion based upon a dismissal purporting to be 
made by an official who is prohibited by statute from making it rests upon an illegal and improper 
foundation.”’ 


In Attorney-General v. De Keyser’s Royal Hotel’, Lord Atkinson in the course of 
his speech quoted with approval a passage from a judgment of the Master of the 
Rolls to the following effect : 


“ Those powers which the executive exercises without Parliamentary authority are comprised 
under the comprehensive term of the prerogative. Where, however, Parliament has intervened 
and has provided by statute for powers, previously within the prerogative, being exercised in a parti- 
cular manner and subject to the limitations and provisions contained in the statute, they can only 
be so exercised. Otherwise, what use would there be in imposing limitations, if the Crown could 
at its pleasure disregard them and fall back on prerogative ?” 


Lord Atkinson went on to observe: 


“ I further concur with him in his analysis of the provisions of the Acts passed in 1803, 1804 
1819, dealing with the public service. I agree that in all this legislation ‘ere is not a trace of 
a suggestion that the Crown was left free to ignore these statutory provisions, and by its unfettered 
prerogative do the very things the statutes empowered the Crown to do, but free from the conditions 
and restrictions imposed by the statutes. 


“It is quite obvious that it would be useless and meaningless for the Legislature to impose res- 
trictions and limitations upon, and to attach conditions to, the exercise by the Crown of the powers 
conferred by a statute, if the Crown were free at its pleasure to disregard these provisions, and by 
virtue of its prerogative do the very thing the statutes empowered it to do. One cannot in the con- 
struction of a statute attribute to the Legislature (in the absence of compelling words) an intention 
so absurd. It was suggested that when a statute is passed empowering the Crown to do a certain 
thing which it might theretofore have done by virtue of its prerogative, the prerogative is merged 
in the statute. 1 confess I do not think the word ‘ merged’ is happily chosen. I should prefer 
to say that when such a statute, expressing the will and intention of the King and of the three estates 
of the realm, is passed it abridges the Royal Prerogative while it is in force to this extent : that the 
Crown can only do the particular thing under and in accordance with the statutory provisions, and 
that its prerogative power to do that thing is in abeyance. Whichever mode of expression be used, 
the result intended to be indicated is, I think, the same—namoely, that after the statute has been passed, 
and while it is in force, the thing ıt empowers the Crown to do can thenceforth only be done by and 
under the statute, and subject to all the limitations, restrictions and conditions by it imposed, however 
unrestricted the Royal Prerogative may theretofore have been.” 


I: is thus obvious that the prerogative right of the Crown to dismiss its servants 
at will having been given statutory form in sub-section (1) of section.240 it can 
only be exercised subject to the limitations imposed by the remaining sub-sections 
of that section and it must follow as a necessary consequence that if any of those 
limitations is contravened the public servant concerned has a right to maintain 
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an action against the Crown for appropriate relief. There is in our judgment 
no warrant for the proposition that that relief must be limited to a declaration 
and should not go beyond it. 


It was urged that apart from the prerogative of the Crown to terminate the 
service of any of its servants at will there was the further prerogative that no servant 
of the Crown could maintain an action against the Crown to recover arrears of 
pay even after the pay had been earned and had become due and that this prero- 
gative had been preserved in the case of India by section 2 of the Constitution Act. 
In support of the first part of this proposition reliance was placed upon Lucas V. 
Lucas and High Commissioner for Indiat and the observations of Lord Blackburn in 
Muloenna v. The Admiralty? quoted therein. 


The short answer to the argument based on section 2 of the Constitution Act 
is that assuming, but by no means admitting, that such a prerogative obtains or 
did obtain in England and assuming further that the language of the opening 
part of the section is intended to include prerogatives of the Crown it must be 
presumed that this prerogative had been abandoned in the case of India. That 
the will of the Crown to abandon a particular branch of its prerogative in respect 
of any territories may be collected from Treaties, Charters, Regulations, Statutes 
or other circumstances was recognised in Mayor of Lyons v. East India Company». 


In Lucas v. Lucas and High Commissioner for Indiat, Pilcher, J., had to consider 

the question whether the sterling overseas pay of an Indian Civil Servant was a 
debt owing or accruing within the meaning of rule 1 of Order XLV of the Rules 
of the Supreme Court which could be attached in satisfaction of an order for the 
ayment of alimony. The learned Judge relying mainly upon the dictum of Lord 
Pia kbar in Muloenna v. The Admiralty“ that public policy forbids a servant of the 
Crown successfully prosecuting any action against the Crown in respect of unpaid 


salary answered the question in the negative. In the course of his judgment he 
observed : 


ETTET The real point for decision in this case is this. If for any reason Mr. Lucas while 
continuing to hold his appointment in the Indian Civil Service and to discharge his duties, failed to 
receive the salary appropriate to his rank, or any salary, could he maintain an action in respect 
of the salary so unpaid against the Crown through its appropriate officer? If no such action could 
successfully be maintained by Mr. Lucas, ıt cannot be successfully argued by his wife that this is, 
even in the words of Order XLV, rule 1, a debt owing or accruing from the Crown through the 
appropriate officer to Mr. Lucas in respect of salary unpaid. While a study of the material sections 
of the various Government of Paa ke might leave an Indian civil servant who was minded to 


take action against the Crown in respect of salary unpaid in ual E doubt as to the appro- 
0 


priate officer to name as a defendant, there is, in my view, n 


conditions of service against the Crown through its appropriate officer or department. While it 
would, no doubt, be competent to His Majesty by appropriate legislation to confer on his servant 


it is sufficient for me to say 
that, in my view, the position of Mr, Lucas and other members of the Indian Civil Service in regard 
to actions against the Crown or its appropriate officer arising out of their employment as servants 
of His Majesty is quite unaffected by the various provisions of the Government of India Act,” 
The point that the learned Judge had to decide was a very narrow one, namely, 
whether the whole or any portion of the salary of a member of the Indian Civil 
Service was liable to attachment in England in satisfaction of a judgment debt. 
If the learned Judge was seeking to discover how the law stood with regard to that 
matter in India he would have Sand it set out in section 60 and the other relevant 
provisions of the Civil Procedure Code. To these, it appears, the learned Judge’s 
attention was, unfortunately, not invited. So far as this country is concerned the 
salary of a public servant once it has become payable has always been treated 
as a debt due to him which is liable to attachment in satisfaction of a decree against 


eee 
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him: see Tejram Jagrupaji v. Kusaji bin Gangji et all, ‘That was a case decided 
under the provisions of Act VIII of 1859. 


The relevant portions of section 60 of the Civil Procedure Code of 1908 run 
as follows :— 

“ (1) The following property is liable to attachment and sale in execution of a decree, namely, 
lands, houses, or other buildings, goods, money, bank-notes, cheques, bills of exchange, hundies, 
promissory notes, Government securities, bonds or other securities for money, debts, shares in a 
corporation and, save as hereinafter mentioned, all other saleable property, moveable or immoveable, 
belonging to the judgment-debtor, or over which, or the profits of which, he has a disposing power 
which he may exercise for his own benefit, whether the same be held in the name of ike. fudement: 
debtor or by another person in trust for him or on his behalf: 


Provided that the following particulars shall not be liable to such attachment or sale, namely ;— 


* * * t * 4 
(i) the salary to the extent of the first hundred rupees and one-half the remainder : 


Provided that where such salary is the salary of a servant of the Crown or a servant of a railway 
company or local authority, and the whole or any part of the portion of such salary liable to attachment 
has been under attachment, whether continuously or intermittently for a total period of twenty-four 
months, such portion shall be exempt from attachment until the expiry of a further period of twelve 
months and, where such attachment has been made in execution of one and the same decree, shall 
be finally exempt from attachment in execution of that decree ; 

(j) the pay and allowances of oe to whom the Indian Army Act, 1911, or the Burma 
Army Act applies or of persons other than commissioned officers to whom the Naval Discipline 
Act as modified by the indian Navy (Discipline) Act, 1934, applies ; 

(k) * + * 4 4 * * 

_ (2) any allowance forming part of the emoluments of any servant of the Crown or of any servant 
of a railway company or local authority which the appropriate Government may by notification in 
the official Gazette declare to be exempt from attachment, and any subsistence grant or allowance 
made to any such servant while under suspension ; 

* * + + * * 

Explanation 1.—The particulars mentioned in clauses (g), (A), (i), (7), (D) and (0) are exempt 
from attachment or sale whether before or after they are actually payable in the case of salary 
other than salary of a servant of the Crown or a servant of a railway company or local authority 
the attachable portion thereof is exempt from attachment until it is actually payable. 


lanation 2.—In clauses (h) and (i) ‘ salary’ means the total monthly emoluments, excluding 
any allowance declared exempt from attachment under the provisions of clause (|) derived by a 
person from his employment whether on duty or on leave.” 

It is clear that this section treats all salaries including salaries of servants of 
the Crown as debts and as such liable to attachment. If the section had no proviso 
or explanation attached to it its effect would have been merely to continue the 
law as it had stood under Act VIII of 1859, that is to say, that the whole of the 
salary of a public servant was liable to attachment but could be attached only after 
it had become payable. The effect of clause (t) of the proviso is that the salary 
of a servant of the Crown is exempt from attachment to the extent of the first hundred 
rupees and one-half the remainder, subject to the further proviso set out in the 
clause. The inference from Explanation 1 is that the attachable portion of the 
salary of a servant of the Crown may be attached before or after it becomes actually 
payable. 

Attention may also be drawn to Order XXI, rule 48 of the First Schedule 
to the Civil Procedure Code which prescribes the procedure for the attachment 
of the salary of a public servant. It runs as follows :— 

“ (1) Where the property to be attached is the salary or allowances of a servant of the Crown 
or of a servant of a railway company or local authority, the Court, whether the judgment-debtor 
or the disbursing officer is or is not within the local limits of the Court’s jurisdiction, may order that 
the amount subject to the provisions of section 60, be withheld from such salary or allowances 
either in one payment or by monthly instalments as the Court may direct ; pei notice of the 
order to such officer as the appropriate Government may by notification in the official Gazette appoint 
in this behalf,— 

(a) where such salary or allowances are to be disbursed within the local limits to which this 
‘Code for the time being extends, the officer or other person whose duty it is to disburse the same 
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shall withhold and remit to the Court the amount due under the order, or the monthly instalments 
as the case may be; 


(6) where such salary or allowances are to be disbursed beyond the said limits, the officer or 
other person within those limits whose duty it is to instruct the disbursing authority regarding the 
amount of the salary or allowances to be disbursed shall remit to the Court the amount due under 
the order, or the monthly instalments as the case may be, and shall direct the disbursmg authority 
to reduce the aggregate of the amounts from time to time to be disbursed by the aggregate of the 
amounts from time to time remitted to the Court. 


(2) Where the attachable proportion of such salary or allowances is already being withheld 
and remitted to a Court in pursuance of a previous and unsatisfied order of attachment, the officer 
appointed by the appropriate Government in this bebalf shall forthwith return the subsequent order 
to the Court issuing it with a full statement of all the particulars of the existing attachment. 


(3) Every order made under this rule, unless it is returned in accordance with the provisions 
of sub-rule (2), shall without further notice or other process, bind the appropriate Government or 
the railway company or local authority, as the case may be, while the sre see prota is within the 
local limits to which this Code for the time being extends and while he is nd those limits if he is 
in receipt of any salary or allowances payable out of His Majesty’s Indian revenues or the funds of 
a railway company carrying on business in any part of British India or local authority in British India ; 
and the appropriate Government or the railway company or local authority, as the case may be, 
shall be liable for any sum paid in contravention of this rule.” 

Sub-rule (3) is significant. Its effect is that save where an attachment order 
is returned in accordance with the provisions of sub-rule (2) not only is the order 
binding on Government but failure to obey it renders Government liable for the 
amount which could have been stopped out of the judgment-debtor’s pay. By 
virtue of these provisions of the Civil Procedure Code the disbursing officer is bound 
in obedience to a proper order of attachment to remit the attached amount to the 
Court issuing the attachment for payment to the judgment-creditor. If he fails 
to do so and the amount is paid out to the judgment-debtor Government is liable 
to make the amount good to the decree-holder. Surely all this is utterly inconsistent 


with any notion of a public servant’s salary being a matter of the bounty of the 
Crown. 


For us to hold that while a creditor of a servant of the Crown was entitled 
as of right to compel the Crown to pay to him a substantial portion of the sal 
of such servant in satisfaction of a decree obtained against him the servant him self 
had no right to sue the Crown for recovery of arrears of pay, would be to lend 
our authority to an absurd proposition against which we must guard ourselves. 


It may also be desirable to mention that by section 292 of the Constitution Act 
it is expressly provided that all the law in force in British India immediately before 
the commencement of Part III of the Act is to continue in force until altered or 
repealed or amended by a competent Legislature or other competent authority. 
Part of the law so in force in British India was the Civil Procedure Code of 1908. 
The result is that the very Act containing section 240 itself confirms the provisions 
of the Civil Procedure Code above referred to. Section 240 (1) must therefore 
be read not only with the sub-sections following but also with the relevant provisions 
of the Civil Procedure Code. 


We must accordingly conclude that a servant of the Crown in India has the 
right to maintain a suit for recovery of arrears of pay which have become due 
to him. We agree with the learned Judges of the High Court that the respondent 
was in this case entitled to a decree for arrears of pay. 


Both sides asked our leave to raise the question of limitation and leave was 
granted. It was urged on behalf of the appellant that the claim for arrears of 
pay was governed by Article 115 and not by Article 102 of ScheduleI to the Limi- 
‘tation Act. On behalf of the respondent it was contended that Article 131 or 
failing that Article 120 was applicable. We do not consider that either of these 
‘contentions is sustainable. Article 102 applies to suits for wages not otherwise 
provided for by the Schedule and covers in our judgment a suit to recover arrears 
‘of pay. For the respondent it was sought to be argued that pay or salary was 
not included in the term “ wages.” e do not see any warrant for placing so 
narrow a construction upon the word “ wages’ used in Article 102. The word 
occurs in Article 7 but that Article is limited in its operation to suits for the wages 
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of household servants, artisans or labourers. It occurs again in Article 101 which 
is a specific article governing suits for seaman’s wages. In Article 102 it is intended 
in our judgment to cover all claims for wages, pay or salary, not otherwise expressly 
provided for in any other Article of the Schedule. i 


Article 115 is applicable to suits “for compensation for the breach of any 
contract, express or implied, not in writing registered and not herein specially 
provided for.” The period of limitation under this Article is the same as under 
Article 102, namely, three years and it begins to run “ when the contract is broken, 
or (where there are successive breaches) when the breach in respect of which the 
suit is instituted occurs, or (where the breach is continuing) when it ceases.” We 
do not consider that on the face of it this Article is applicable to this suit but if it 
were we fail to see how the appellant would be better off under this Article than 
under Article 102. It is obvious that if this was a case of breach of contract there 
were successive breaches at the end of each month and the respondent would stili 
be entitled to recover arrears of pay which fell due within a period of three years 
before the institution of the suit. On this being pointed out counsel conceded 
that that was so and the point was not further pressed. 

Article 131 applies to suits to establish a periodically recurring right. The 
period of limitation provided by the Article is 12 years and begins to run when the 
plaintiff is first refused the enjoyment of the right. A claim to recover arrears of 
pay is manifestly not one to establish a periodically recurring right. 

Article 120 is applicable to suits for which no period of limitation is pro- 
vided elsewhere in the Schedule. Inour judgment the period of limitation for 
a suit to recover arrears of pay is provided for in Article 102 and Article 120 is thus 
not applicable. 


In Abdul Vakil v. The Secretary of State for India in Council and another}, the learned. 
Judges of the Oudh Chief Court applied Article 120 to a claim for arrears of pay. 
They relied upon Secretary of State for India in Council v. Guru Proshad Dhur®, Raja of 
Viztanagaram v. D. C. Thammanna® and Secretary of State for India in Council v. Lodna 
Colliery Company, Limited’, In none of these cases the claim was for the recovery 
of arrears of pay. 


We agree with the learned Judges of the High Court that the claim to recover 
arrears of pay is governed by Article 102. 


The appeal fails and is dismissed with costs. 


Kania, 7.—I agree. As the rights of a civil servant under the Crown have 
been discussed at length in the light of section 240 of the Constitution Act I desire 
to express my views on the point. 


In Suraj Narain Anand v. The North-West Frontier Province®, this Court held that 
if a person holding a civil post under the Crown in India was ordered to be dis- 
missed by any authority subordinate to that by which he was appointed, the 
order was inoperative and of no effect so far as the civil servant was concerned. 
That decision is regarded as binding on this Court. The question therefore is 
whether in the present case after such an inoperative order was served on the 
respondent he had a right to claim any salary in a Court of law against the Crown. 


It was contended for the appellant that every civil servant except in special 
cases where it is otherwise provided by law, held office under the Crown uring 
His Majesty’s pleasure. It was urged that under the Common Law of England 
this has been accepted without any question: De Doshe v. Reg (not reported. 
Decided by the House of Lords on November 25, 1886, and referred to in Dunn v. 
The Queen®.} Strong reliance in this connection was placed on Lucas v. Lucas and 
High Commissioner for India”, where Justice Pilcher following the observations of 
a ee ee 
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Lord Blackburn in Mulvenna v. The Admiralty! held that it was an implied term of 
the employment of a civil servant that he could be dismissed at His Majesty’s 
pleasure and that he had no right to claim through a Court of Law the salary during 
the period he had served the Grown. In that case the question arose in England 
on an attempt by the wife of the civil servant to attach money alleged to be payable 
to him for salary for the period he had worked under the Grown. That application 
for attachment was dismissed. On behalf of the appellant it was argued that 
section 240 (1) of the Constitution Act recognises the principle that a civil servant 
holds office during His Majesty’s pleasure and that is a prerogative of the Crown. 
It was urged that the question of salary was either a part of the same prerogative 
or was an independent prerogative of the Crown. [fit formed part of the same 
prerogative, section 240 (1) recognised it and the Court should therefore give effect 
to it. If it formed part of a separate prerogative, the same remained unaffected 
because of section 2 of the Government of India Act, 1935. Omitting words which 
are not material to the present discussion, that section runs as follows :— 

» “ Alirights belonging to His Majesty the King-Emperor of India which appertain or are incidental 
to the Government of the territories in India for the time being vested in him are exercisable by 
His Majesty except in so far as may be otherwise provided by or under this Act or as may be otherwise 
directed by His Majesty.” 

It was contended that section 240 (2) and (3) limited the right of dismissal but 
did not give any remedy to the civil servant. 


In my opinion these contentions cannot be accepted. The decided cases 
to which our attention has been drawn have nowhere held that this alleged pre- 
rogative of the Crown in respect of non-liability to pay salary, has been extended 
to India. In Shenton v. Smith?, Lord Hobhouse at page 235 expressly pointed 
out that this was not any special prerogative of the Crown but an implied or under- 
stood term of public service. The salary is described in some English decisions 
as a bounty, but I do not find any decision to support the contention at the option 
not to pay the salary is a prerogative of the Crown. If it is not a prerogative of 
the Crown, it is not saved by section 2 (1) of the Government of India Act, 1935. 
Moreover, in order to succeed, the appellant has to show not merely that it was 
a prerogative of His Majesty the King as recognised in England or by the English 
Courts. He has further to show that it is a prerogative which appertains or is 
incidental to the Government of the territories in India for the time being vested 
jn His Majesty and was in existence before the Constitution Act came into force. 
Nothing is shown to that effect. With the exception of Lucas v. Lucas and High Com- 
missioner for India?, no decision or statute is pointed out which recognises such 
right as existing in respect of territories in India for the time being vested in His 
Majesty. According to Keith’s Constitution of England (1940 edition), Volume 2, 
page 367, the question of the liability of the Crown to pay salary is not settled 
in England. In Reilly v. The King*, Lord Atkin at page 179 observed as follows :— 

“In this particular case their Lordships do not find it necessary to express a final opinion of the 
theory accepted in the Exchequer Court that the relations between the Crown and the holder of a 
ublic office are in no degree constituted by contract. They content themselves with remarking that 
in some offices at least it 1s difficult to negative some contractual relations, whether it be as to salary 
or terms of employment, on the one hand, and duty to serve faithfully and with reasonable care and 
skill on the other. And in this connection it will be important to bear in mind that a power to deter- 
mine a contract at will is not inconsistent with the existence of a contract until so determined.” 
These observations support the view that the right to dismiss at pleasure is only 
an implied term of service under the Crown, and not a special prerogative, 


If this right is treated as a part of the right which is embodied in section 240 (1), 
the question is one of construction. In Attorney-General v, De Keyser’s Royal Hotel”, 
it has been pointed out by Lord Atkinson that when a prerogative is embodied 
in a statute the question is whether the field of the prerogative is intended to be 
taken by the statute. If so, nothing of the prerogative recognised under the 
m 
I1. (1926) S.C, 526. I A.G. 176. 
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Common Law remains to support the claim : the same must be based on the 
wording of the statute alone. It is a question of abridgment of the privilege and 
the statute alone has to be looked into to find out what remains of the Common 
Law doctrine. The prerogative power to do that thing is in abeyance. It is 
therefore necessary to ascertain from the words used in section 240 what the Legis- 
lature intended to do. Sub-section (1) records the Common Law doctrine that 
service under the Crown is during His Majesty’s pleasure. The matter does not 
end there however. Sub-section (2) puts one limitation on the power to dismiss 
and provides who can dismiss a civil servant. Sub-section (3) contains a statutory 
provision of what steps should be taken before a civil servant could be dismissed. 
It may be noted that under the Government of India Act of 1915, there was no 
such provision in the Act itself. The rules which were framed under the Act 
contained a similar provision. That, however, was construed by the Judicial 
Committee in Rangachan v. The Secretary of State for India in Council} as standing 
on a different footing, because the rules could be altered by the Governor-General. 
When enacting the Government of India Act of 1935 the Parliament thought fit 
to include sub-section (9) as a part of the Statute itself. That creates another limi- 
tation on the right to dismiss. Sub-section (4) is new. In England it has been 
held that even if there was an express contract made by a representative of the 
Crown with the servant to employ him for a fixed number of years that provision 
was against public policy and the right to dismiss at His Majesty’s pleasure remained 
unaffected. It has been further held there that after the civil servant was employed 
under such a contract if he was dismissed he can have no claim for damages or 
compensation. Bearing in mind this state of the law in England, sub-section (4) of 
section 240 should be carefully noted. It permits the employment of a civil servant 
by the Governor-General under a contract to hold such post for a certain period 
and further permits the contract that if the employment was terminated before the 
agreed period, for reasons not connected with any misconduct on his part, he 
should be paid compensation. It should be noted, that this sub-section also does 
not expressly provide for a right to sue the Crown. On a plain reading of the 
sub-section, however, it is clear that a right to sue under those circumstances must 
be considered as given to the civil servant. The word contract means an enforceable 
agreement. Enforceable must be at law. The stipulation about payment of 
compensation further supports that view. It will be meaningless to permit a 
contract for payment of compensation without there existing any remedy to enforce it. 
Such an intention cannot be imputed to the Imperial Parliament. If, therefore, 
under sub-clause (4) a suit is permissible there is no reason why a suit cannot be 
permitted to enforce the rights given under sub-sections (2) and (3). It was argued 
that the aggrieved person may file a suit to obtain a declaration that the provisions 
of sub-section (2) and/or (3) were not complied with. Apart from the difficulty 
created by the words used in section 42 of the Specific Relief Act, under which 
declaratory decrees are granted, such view is poor satisfaction to the aggrieved 
employee. It was argued that on such declaration being obtained the administrative 
side of the Government are expected to respect the Court’s decision and make 
payment. If the Legislature, instead of leaving the provision in sub-section (3) 
in the realm of rules only, as had been done under the Government of India Act 
of 1915 and also in the case of Dominions (see Reilly v. The King?) thought fit to 
include that in the Constitution Act itself, it is difficult to assume that the Legis- 
lature left the question of payment to the administrative side of the Government 
and therefore made no provision for payment. A more rational reading of the 
whole section is that: in all the three cases such remedy as the law under the 
circumstances permitted was left to the aggrieved civil servant. The argument 
that the privilege to the extent of the express words used in sub-sections (2) and (3) 
only was waived cannot be accepted because the same argument would prevent 
a suit being filed by the civil servant under sub-clause (4), as it does not expressly 
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provide for enforcing the payment of compensation by a civil suit. Neither in 
England nor in the Dominions any legislation like sub-sections (2), (3) or (4) 
of section 240 of the Constitution Act has been pointed out. No decision of the 
English Courts showing the effect of such provisions in a Statute has been cited 
at the Bar. 


The question whether the law in England and India is the same on this point 
should be further considered having regard particularly to the provisions found in 
the Civil Procedure Code. In this connection, section 60 (1) and clauses (7) and (7) 
of the proviso, and Explanation (2) should be noted. Under section 60, all property 
belonging to the judgment-debtor is liable to be attached. In stating the particulars 
of what may not be attached and sold, exemption, to a limited extent, is given 
in respect of the salary of a public servant. These provisions of the Civil Procedure 
Code were not noticed in Lucas v. Lucas and High Commisstoner for Indiat, as the 
application was made in England and the Civil Procedure Code of 1908 did not 
apply there. The provisions of section 60 of the Civil Procedure Code give a right 
to the creditor to attach the salary of a servant of the Crown. There can be no 
dispute about that. If the contention of the appellant was accepted, the result 
will be that while the civil servant cannot recover the money in a suit against 
the Crown, his creditor can recover the same in execution of a decree against the 
civil servant. This right of the creditor to receive money in that manner has been 
recognised in innumerable decisions of all High Courts. There were similar 
provisions in the Civil Procedure Code of 1882 also. By reason of section 292 
of the Constitution Act, the Code of Civil Procedure of 1g08 continues in force, 
in spite of the repeal of the Government of India Act of 1915. Could the Imperial 
Parliament in enacting section 240 and being deemed aware of the provisions 
of section 60 of the Civil Procedure Code, have thought it proper to give this privilege 
to a creditor, while denying it to the officer himself? To hold so, the words of 
section 240 of the Constitution Act will have to be unduly and unnaturally strained. 
Moreover in Explanation 2 of section 60 the word ‘salary’ is defined. In the 
proviso to section 60, clause (f) the word ‘ salary’ is used as applicable to private 
employees and to Government servants also. The word ‘salary’ in respect of 
a private employee must mean an enforceable right to receive the periodical 
payments mentioned in the Explanation. In that connection it is not used in the 
sense of a bounty. It will therefore be improper to give the same word, when 
used with regard to a civil servant under the Crown, a different meaning in the 
same clause. It seems to me therefore that the Imperial Parliament has not accepted 
the principle that the Crown is not liable to pay its servant salary for the period 
he was in service, as applicable to British India or as forming part of the doctrine 
that service under the Crown is at His Majesty’s pleasure. 


On the remaining o I have nothing to add. I agree that the appeal 
should be dismissed with costs, 


G.R./V.S. — Appeal dismissed. 
[FEDERAL COURT OF INDIA.) 


(On appeal from the Judgment of the High Court of Judicature at Madras.) 
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Where the extent to which any guidance might have been needed for the purposes of a case 
on the interpretation of a section of the Government of India Act, that guidance been furnished 
so far as the Federal Court was concerned by a prior decision of that Court, there is no “substantial 
question of law ” as to the interpretation of the Constitution Act involved in such a case which could 
form the basis of a certificate under section 205 (1) of the Act. 


N. Rajagopala Iyengar, Advocate, Federal Court, instructed by Naunit Lal, 
Agent, for Appellant. 

Sir Noshirwan P. Engineer, Advocate-General of India (H. K. Bose, Advocate, 
Federal Court, with him) instructed by A. Y. Bhandarkar, Agent, for Res- 
pondent. 

; The Judgment of the Court was delivered by 

i< Zafrulla Khan, ¥——The appellant was in 1939 employed as Chief Signaller 
in the Post Office at Kumbakonam. In October of that year he was suspected 
of misappropriation of Government funds and was suspended by the Superintendent 
of Post Offices. Thereafter he was prosecuted for criminal breach of trust and 
was acquitted on gth September, 1940. Not being satisfied with this result the 
Postal Authorities took up the matter departmentally and on 1st March, 1941, 
the Superintendent of Post Offices framed charges against the appellant and called 
upon him to show cause why he should not be dismissed from service. He was 
asked to submit his explanation within one week in default of which he was told 
the case would be decided ex parte. He was also informed that if he wished to be 
heard in person he would be afforded suitable opportunity for that purpose. On 
5th March, the appellant wrote to the Superintendent of Post Offices acknowledging 
receipt of the notice and requesting the grant of a month’s time to prepare and put 
up his defence. On 7th March, he was informed that he should submit his la- 
nation by rst April. On 23rd March, the appellant informed the Superintendent 
that the subject-matter of the charges framed against him had been elaborately 
dealt with by the Magistrate by whom he was tried on the criminal charge and 
that as he had been found not guilty he had “ at this stage” nothing further to 
submit. On 24th March, he was reminded that the time granted to him for 
submitting his explanation would expire on 31st March, and that he should submit 
his explanation within time and should note that no extension of time would be 
granted to him on any account. The appellant took no further steps in the matter 
and on 4th April, the Superintendent of Post Offices on a consideration of all the 
material before him recorded the conclusion that all the charges were established 
and made an order dismissing the appellant from service. After exhausting his 
departmental remedies the appellant instituted a suit against the Governor-General 
in Council on 15th April, 1943, in which he claimed a declaration that the order 
of dismissal was void and. inoperative and asked for certain further relief. The 
trial Court held that the plaintiff had not been given a reasonable opportunity 
of showing cause against his dismissal within the meaning of sub-section (3) of sec- 
‘tion 240 of the Constitution Act and that consequently the order of dismissal was 
void and inoperative. It gave the appellant the declaration prayed for but refused 
any further relief. On appeal by the respondent the High Court at Madras found 
on the facts that there was no substance in the appellant’s contention that he had 
not been afforded a reasonable opportunity of showing cause and dismissed the 
appellant’s suit but granted a certificate under section 205 (1) of the Constitution 
Act, on the strength of which the appellant has come up on appeal to this Court. 

We have failed to discover any substantial question of law as to the inter- 
pretation of the Constitution Act or any Order in Council made thereunder which 
may be said to be involved in this case. It was urged before us that the case in- 
volved a question relating to the interpretation of sub-section (3) of section 240 
of the Act. To the extent to which any guidance might have been needed for 
the purposes of this case on the interpretation of that sub-section that guidance 
-was furnished so far as this Court is concerned in its judgment in Secretary of State 

Jor India v. I. M. Lalil. The rest was a simple question of fact. In our judgment 
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no “ substantial question of law ” as to the interpretation of the Constitution Act 
was involved in this case, which could have formed the basis of a certificate under 
section 205 (1) of the Act. 


An attempt was made to persuade us to hold that the appellant had not been 
given a reasonable opportunity of showing cause against his dismissal. On the 
facts set out above, it 1s quite clear that there is no substance in this contention. 


The appeal fails and is dismissed with costs. 

Appeal dismissed. 
G.R./V.S. — 
[FEDERAL COURT OF INDIA.] 
(On appeals from the High Courts of Judicature at Bombay, Madras, etc.) 


PRESENT :—SIR PATRIOK Spens, Ghief Justice, Sır MUHAMMAD ZAFRULLA 
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Federal Court, with him) instructed by Rajinder Narain, Agent, for Appellants. 


Sir Noshirwan P. Engineer, Advocate-General of India (G. N. Joshi, Advocate, 
Federal Court and B. D. Boovanwala, Advocate, High Court, Bombay, with him). 
instructed by K. Y. Bhandarkar, Agent and 


C. K. Daphtary, Advocate-General of Bombay (G. N. Joshi, Advocate, Federah 
Court, with him) instructed by Ganpat Rat, Agent, for Respondent 


Criminal Appeal No. 3 of 1947. 


Motiram Narayan Desai and others .. Appellants* 
U. 

The King-Emperor .. Respondent. 

The Governor-General in Council _. Intervener. 


M. C. Setalvad, Senior Advocate, Federal Court (F. M. Thakore, Advocate, 
Federal Court, with him) instructed by Vasant Lal D. Mehta, Agent, through Rajinder 
Narain, Agent, for Appellants. 


C. K. Daphtary, Advocate-General of Bombay (G. N. Joshi, Advocate, Federal: 
Court, with him) instructed by Ganpat Rai, Agent, for Respondent. 


Sir Noshtrwan P. Engineer, Advocate-General of India (G. N. Joshi, Advocate, 
Federal Court, with him) instructed by K. Y. Bhandarkar, Agent, for Intervener. 
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Dunichand and ten others .. Appellants* 
v. 

The King-Emperor .. Respondent. 

The Governor-General in Council ..  Intervener. 


M. C. Setaload, Senior Advocate, Federal Court (7. M . Thakore, Advocate, 
Federal Court, with him) instructed by Waunit Lal, Agent, for Appellants. 

Fatehchand Asudomal, Advocate-General of Sind (Sri Narain Andley, Advocate,, 
Federal Court, with him) instructed by Ranjit Singh Narula, Agent, for Respondent. 





* 11th April, 1947. 
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Sir Noshirwan P. Lngineer, Advocate-General of India (G. N. Joshi, Advocate 
Federal Court, with him) instructed by K. Y. Bhandarkar, Agent, for Intervener. 
Criminal Appeals Nos. 4, 5, 6, 7, 8 and 9 of 1946. 
(On appeals from the High Court of Judicature at Madras.) 
Criminal Appeal No. 4 of 1946. 
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Karamuthu Thiagarajan Chettiar and two others .. Appellants* 
J. | 
The King-Emperor (through the Textile Control Officer (Yarn), 
Madura) ! Respondent. 
The Governor-General in Council .. Intervener. 


Str Allad: Krishnaswami Ayyar, Senior Advocate, Federal Court (K. Subrahmanyan, 
Advocate, Federal Court and Alladi Kuppuswami Iyer, Advocate, High Court, Madras, 
with him) instructed by Naunit Lal, Agent, for Appellants. 

K. Rajah Atyar, Advocate-General of Madras (D. Narasa Raju, Advocate, 
Federal Court, with him) instructed by Ganpat Rai, Agent, for Respondent. 

Sir Noshirwan P. Engineer, Advocate-General of India (G. N. Joshi, Advocate, 
Federal Court, with him) instructed by K. Y. Bhandarkar, Agent, for Intervener. 


Criminal Appeal No. 5 of 1946. 


Venkataraman Chetty ! .. Appellant* 
U. 
The King-Emperor ; .. Respondent. 
The Governor-General in Council .. Intervene. 
Criminal Appeal No. 6 of 1946. 
S. V. Srinivasan and two others .. Appellants* 
2. ; l 
The King-Emperor | ma Respondent. 
The Governor-General in Sonen .. Intervener. 
Criminal Appeal No. 7 of 1946. 
N. Ramakrishnan and three others .. Appellants® 
U. 
The King-Emperor ! .. Respondent. 
The Governor-General in Council .. Interovener. 
Criminal Appeals Nos. 8 and 9 of 1946. 
S. Rangaraju Naidu | -- Appellant* 
U. 
The King-Emperor | -. Respondent. 
The Governor-General in Council Intervener. 


N. Rajagopala Aiyangar, Advocate, Federal Court, instructed by Naunit Lal, 
Agent, for Appellants in Crl. Aps. Nos. 5 to 9 of 1946. 

K. Rajah Atyar, Advocate-General of Madras (D. Narasa Raju, Advocate, 
Federal Court, with him), instructed by Ganpat Rai, Agent, for Respondent in Cr. 
Aps. Nos. 5 tog of 1946. ` 

Str Noshirwan P. Engineer, Advocate-General of India (G. N. Joshi, Advocate, 
Federal Court, with him) instructed by 5. Y. Bhandarkar, Agent, for Intervener in: 
Cri. Aps. Nos. 5 to 9 of 1946: 

Defence of India Rales (1939), rule 81 (2)—Authority empowered to make orders under— Central Govern- 
” to be construed as meaning Governor-General in Council—Constitution 


ment Acts—Principles of construction 
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applicable—Government of India Act a ea schedule, section 40 (1)—Construction—If 

or only directoryp—Government of India Act (1935), section 102 (4)—Scops effect of —" Except as respects 
things done or omitted to be dons "— Words, 1f authorise a continuation of prosecutions under the Defence 
of India Rules after goth September, 1946—Government of India Act (1935), section 205 (1 )—Caritficats 
undsr—Appeal should be from a “ judgment, decree ur final ordsr”’—Certificate once granca—P noer of the 
Fedsyat Court to determine competency of the appeal—Ordars tn pending proceedings—Appeat to Federat Court— 
Competency. 

The Defence of India Act, 1939, was a Central Act to which the provisions of the General 
‘Clauses Act (1897) applied. By rule 3 (1) of the Defence of India Rules it is provided that the General 
Clauses Act, 1897, s apply to the interpretation of the Defence of India Rules as it applies to the 
interpretation of a Central Act. Having regard to the application of the provisions of che General 
Clauses Act, 1897, to the Defence of India Act, and the rules made thereunder, it is clear that the 
authority empowered to make orders under rule 81 (2) and referred to therein as the Central 
‘Government is in fact the Governor-General in Council. In view of this, it does not make any substan- 
tial difference whether the phrase ‘Governor-General in Council’ is used or the phrase ‘the Central 
‘Government’. The latter phrase has to be construed as meaning the former. 


No narrow construction such as ae be applicable to a body or corporation created by statute 
for certain purposes only is to be applied to an Act passed to ensure the peace, order and Government 
of a country like India. Hence such narrow construction should not be put upon any provisions of 
the old or the present Constitution Act of India. Such Acts must be given a large and liberal cons- 
truction. 

Section 40 (1) of the old Government of India Act, set out in the Ninth Schedule to the Constitution 
Act of 1935, is in force as one of the Transitional Provisions of the Constitution Act. It cannot be 
said to be mandatory and an order of the Central Government not expressed to be made by the 
Governor-General in Council cannot on that account be held to be invalid as not complying with 
the requirements of sub-section (1) of section 40. As the sub-section itself indicates, it is not a sub- 
section prescribing a manner and form in which orders of the Governor-General must be made 
to be valid. Nor can it be given in its context any force beyond that of a directory provision as to 
how orders and proceedings already made should be expressed. It is inconceivable that if such 
overriding, if not vital, importance was intended by Parliament to be put upon the manner and form 
in which orders of the Governor-General in Council were to be expressed to be made, the provisions 
-of section ki (1) would not have been enacted originally in the old Constitution Act and in the 
Transitional Provisions of the present Constitution Act in more absolute and emphatic terms and 
‘reinforced by clear enactments as to the complete invalidity of orcers not strictly complying with 
the requirements of section 40 (1). 

The emergency on the happening of which an ordinance can be promulgated is separate and 
-distinct from and must not be confused with the emergency which occasioned the passing of the 
India and Burma (Em ar Provisions) Act, 1940, and the clear effect of the words of the Act 
on section 72 of the Ninth Schedule is that ordinances promulgated under that section during the 
period specified in section 3 of the Act are subject to no time limit as regards their existence and 
-validity, unless imposed by the ordinances themselves or other amending or repealing legislation, 
whether by ordinance or otherwise. 

Prima facie the amendment to sub-section (4) of section 1 of the Defence of India Act made by 
Ordinance XII of 1946 would clearly save prosecutions against breaches of orders for acts or omissions 
committed prior to the expiration of the Act, save for one matter. The Defence of India Act in 
go far as it dealt with Provincial subjects is itself subject to the provisions of section 102 of the Consti- 
tution Act as amended by section 5 of the India (Central Government and Legislature) Act, 1946. 
The effect of sub-section (4) of section 102 as so amended is that any provision of the Defence of India 
Act purporting to deal with Provincial subjects has to cease to have effect on the goth September, 
1946, except to the extent to which any saving provision can be found in sub-section (4) itself. That 
-sub-section does in fact provide that what may be called the incompetent provisions of such an Act 
as the Defence of India Act shall “ cease to have effect” on the goth September, 1946, “ except as 
respects things done or omitted to be done” before that date. Those words do authorise a continua- 
tion of a prosecution for an offence under rule 81 (4) of the Defence of India Rules (read with the 
-provisions of the relevant Control Order) after the goth September, 1946. 


Wicks v. Director of Public Prosecutions, 63 T.L.R. 6 (H.L.), followed. 

Section 205 of the Constitution Act requires that the appeal should be from a “judgment, decree 
or final order”. It is not enough that the case before the High Court should involve a substantial 
question of law as to the interpretation of the Constitution Act or any Order in Council made 
thereunder. Whilst the Federal Court would not question certificates granted by High Courts or 
permit an appeal to the Federal Court against any refusal to grant a certificate, the Federal Court 
fs at liberty 10 determine, if necessary, whether the appeal is really from a “judgment, decree 
or final order” so as to ensure that that Court has jurisdiction in the matter under the provisions 
of section 205. The provisions of section 205 (2) seem to indicate important considerations why 
the Federal rt should not be asked to deal with an appeal until the High Court has finally 
disposed of the case and the rights of parties are finally determined. ' 


The Judgment of the Court was delivered by 
Spens, C.J.—This group of appeals all arise out of proceedings initiated 
against the various appellants for alleged offences contravening orders or regulations 


-A — 
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made under the war emergency legislation. As certain submissions against such 
proceedings being allowed to be continued were sought to be established in all 
the cases and other submissions with like purpose were advanced in more than 
one case, it was thought convenient that all the appeals should be called on and 
dealt with by this Court together. AJl counsel agreed to this course. For purposes 
of this judgment and to clarify the grounds of the decision in each case, we shall 
deal at length with the arguments submitted on behalf of the appellants and record 
the decisions of the Court and the reasons therefor in Criminal Appeal No. 1 of 
1947. ‘Thereafter we shall apply the results of such decisions to each of the other 
appeals, 3 


Criminal Appeal No. I of 1947.—This appeal arises out of the initiation of 
proceedings on the 19th February, 1946, against five accused before a special tribunal 
known as the Second Lahore Tribunal, in respect of certain acts of the accused 
alleged to have been committed during the month of November, 1943, in contra- 
vention of the provisions of clauses 5 and 8 of the Iron and Steel (Control of Distri- 
bution) Order, 1941. Such contraventions were alleged to constitute offences 
punishable under certain of the Defence of India Rules, and in respect of them 
the said Tribunal on the 14th October, 1946, despite previous lengthy arguments 
submitted on behalf of the accused against the legal existence of the Tribunal and 
of any jurisdiction in the matters, proceeded to frame charges against the accused. 
The accused are: 


1. Juggilal Kamlapat, Gas Plant Manufacturing Company, Limited, Rampur, 
through Kailashpat Singhania, Kamla Tower, Cawnpore. 


2. Juggilal Kamlapat (Rampur), Limited, through Kailashpat Singhania, , 
Kamla Tower, Gawnpore. 


3. Kailashpat Singhania, Kamla Tower, Cawnpore. 
4. B. B. Mathur, Bandi Bilas, Arya Nagar, Cawnpore. 


5. 5. K. Seth, Manager, Juggilal Kamlapat Gas Plant Manufacturing Com-.- 
pany (Rampur), Limited, Kamla Tower, Cawnpore. 


The first two accused both claim to be foreign corporations, being registered 
or incorporated, in and according to the law of the “Beate of Rampur. At all 
material times the second accused company was acting as the managing agents 
of the first accused company. The third accused was the Chairman and the 
fourth accused a Director of both the accused companies, whilst the fifth accused 
was the Manager of the first accused company. The transactions in respect of 
which the charges were ultimately framed against the accused may be shortly 
described as follows: The first accused company was duly authorised by licence 
to acquire in Delhi during the months of July and August, 1943 and consign to 
Rampur to be used in specified manners certain iron and'steel. From these consign- 
ments, it was alleged that some portion was then improperly moved to Bombay 
and there in November, 1943, some 25 tons was sold to unauthorised persons, 
Such disposal of these 25 tons was alleged to contravene the provisions of clauses 
5 and 8 of the Iron and Steel (Control of Distribution) Order, 1941 (hereinafter 
referred to as “ the Distribution Order”). The Tribunal framed charges against 
the accused on the 14th October, 1946, and thereupon the appellants (being accused 
Nos. 1, 2 and 3) filed an application in revision before the High Court of Judicature 
at Bombay. ‘This application of the appellants was heard by Stone, G.J., and 
Lokur, J., who on the goth December, 1946, dismissed the application in revision 
and directed the proceedings before the Tribunal to continue, but granted a certi- 
ficate under section 205 (1) of the Government of India Act, 1935 (hereafter referred 
to as “the Constitution Act ”). 


One of the points taken on behalf of the appellants before the High Court 
at Bombay and the first point taken on their behalf in this Court was that the 
Distribution Order was not and never had been a valid Order. The grounds 
for this submission can be summarised as follows: — " 

5 TETE 
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The Distribution Order which was notified in the official Gazette of 26th 
July, 1941, was purported to be made under powers conferred by sub-rule (2) 
of rule 81 of the Defence of India Rules, which authorised “the Central Govern- 
ment ” to provide by order for certain matters including, without doubt, control 
of the user and disposal of iron and steel. At the time when the Distribution Order 
was made the words “or the Provincial Government ” had not been introduced’ 
into sub-rule (2) of rule 81. Rule 81 was itself made under the rule-making 
powers conferred by section 2 of the Defence of India Act, 1939, upon “ the 
Central Government.” The Defence of India Act, 1939, was a Central Act to 
which the provisions of the General Clauses Act (X of 1897) applied. By rule 
9 (1) of the Defence of India Rules it is provided that the General Clauses Act, 1897, 
shall apply to the interpretation of the Defence of India Rules as it applies to the 
interpretation of a Central Act. 


By the General Clauses ‘Act (X of 1897) as modified by the Government of 
India (Adaptation of Indian Laws) Order, 1937, it is provided that : 

“ (Bab) ‘ Central Government’ shall— 

(2) in relation to anything done or to be done after the commencement of Part III of the 
Government of India Act, mean the Federal Government ; ” 

“ (18a) ‘ Federal Government’ shall— 3 ; 

(a) in relation to anything done or to be done after the commencement of Part II of the 
Government of India Act 1985) but before the establishment of the Federation, mean, as respects 
matters with respect to whi e Governor-General is by and under the provisions of the said Act 
for the time being m force required to act in his discretion, the Governor-General, and as respects 
other matters, the Governor-General m Council.” 

Having regard to the application of these provisions of the General Clauses: 
Act (X of 1897) to the Defence of India Act, 1939, and the rules made thereunder, 
it is clear that the authority empowered to make orders under rule 81 (2) and referred’ 
to therein as the Central Government is in fact the Governor-General in Council. 


By virtue of sections 312, 313 and 317 of the Constitution Act, section 40 (1) 
of the old Government of India Act,,set out in the Ninth Schedule to the Consti- 
tution Act, is in force as one of the Transitional Provisions of the Constitution Act. 
It has been strongly argued before us that the Distribution Order does not comply 
with the requirement of section 40 (1). It was contended that under section 40: 
(1) it is imperative that all orders and proceedings made by the Governor-General 
in Council should fulfil three requirements : 

(x) that they should be made by the Governor-General in Council, 

(2) that they should be expressed to be so made, and 

(3) that they should be signed by the proper person therein mentioned. 


It was submitted that ‘the Governor-General in Council is a legal entity created 
by and deriving its existence and all its powers from Statute, including the powers 
of making orders, and that the statutory provisions relating to the exercise of such 
wers must be scrupulously and in every detail observed, if the orders are to be 
legally valid. Only therefore when all the three requirements above set out are 
complied with, can the order be held to be validly made. l 


Section 40 is as follows : ; 


“40. Business of the Governor-General in Council—(1) All orders and other proceedings of the 
Governor-General in Council shall be resed to be made by the Governor-General in Coun 
and shall be signed by a secretary to the Government of India, or otherwise as the Governor-Gen 
in Council may direct, and, when so signed, shall not be called into question in any legal proceeding 
on the ground that they were not duly made by the Governor-General in Council. < 

(2) The Governor-General may make rules and orders for the more convenient transaction 
of business in his Executive Council, and, every order made or act done, in accordance with such 
rules and orders, shall be treated as being the order or the Act of the Governor-General in Council.” 


The Distribution Order on the face of it purports to be made by “ the Central 
Government”. It has been signed by a Secretary to the Government of India, 
It was therefore argued that while the condition as to signature may have been 
fulfilled, the condition about the order being expressed to be made by the Governor- 
General in Council has not been complied with. 
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In support of this contention strong reliance was placed on the wording of 
sections 17 and 59 of the Constitution Act. Counsel drew attention to section 175 
of the Constitution Act corresponding to section 30 of the Government of India 
Act of 1915, with reference to orders passed by the Provincial Governors. It was 
pointed out that the old section 30 has been construed to be imperative. It has 
been held that a contract has to be made in the name of the Provincial Government 
and also signed by the authorised person. Reliance was placed in this connection 
on Secretary of State for India in Council v. Bhagwandas Goverdhandas' and the obser- 
vations in particular at page 28. ‘That case, however, is not helpful because the 
, initial correspondence, which was contended to contain the contract, was not 

carried on in the name of the Secretary of State or with his authority. At a later 
stage the Government passed a resolution accepting the transaction, but that was 
a one-sided move. In pursuance of that resolution when a contract form was 
offered to the other party he refused to accept the transaction. Therefore, at no 
stage was an offer made in the name of the Secretary of State and accepted by the 
other party. Similarly in Krishnaji Nilkant Pitkar v. Secretary of State Jor India®, 
the employee was never employed in the name of the Secretary of State. Counsel 
further relied strongly on Maxwell on the Interpretation of Statutes (gth Edition) 
at page 376 (last three lines), where the imperative meaning of the word “ shall ” 
is stated in the following words : 

“ Where a company or public body is incorporated or established by statute for special 
only and is altogether the creature of statute law, the prescriptions for its acts an contracts are 
imperative and essential to their validity.” 

It must be noticed, however, that these observations are in respect of a body 
or corporation created by Statute for certain purposes only. It has also been held 
that in such cases strict compliance with the conditions must be made. That ig 
natural because the Act creating the body is its sole charter and the latitude of 
action is controlled by the words of the charter. We are, however, by no means 
satisfied that this criterion must be strictly applied to an Act passed to establish 
the Government of a Dominion or in this case India. From Edwards v. The Attorney 
General of Canada? and British Coal Corporation v. The King‘, it appears that no narrow 
construction such as might be applicable to the affairs of an English parish is to 
be applied to an Act passed to ensure the peace, order and good government of 
a British Colony. Still, less, in our opinion, should any such narrow construction 
be put upon any provisions of the old or present Constitution Act of India. Such 
Acts must be given a large and liberal construction. 


In further support of their contentions numerous other cases in the reports. 
of the United Kingdom and of British India were cited to us on behalf of the appel- 
lants. We do not propose to deal with such other cases on other statutes in res- 
pect of other statutory bodies. The general principles on which courts have to 
decide such cases as this, where a statute requires that O shall be done 
in a particular manner without expressly declaring what shall be the consequences 
of non-compliance, are in our judgment accurately and conveniently set out in 
section 3 “Imperative or Directory °—on pages 372 to 374 of Maxwell. It 
is to be noted that the question whether the provision. is affirmative or negative 
has a material bearing. If it is in the affirmative, it is a weaker case for reading 
the provisions as mandatory, Vita Food Products Inc. v. Unus Shipping Company, Lid.*, 
Further according to this passage in Maxwell, we are in our judgment entitled 
to consider certain questions :—First, would the whole aim and object of the 
Legislature in constituting the Governor-General in Council and conferring the 
far reaching powers which have by statute been conferred on the Governor-General 
in Council be plainly defeated if the provisions of section 40 (1) were not held to 
imply a prohibition to allow validity to orders of the Governor-General in Council 
expressed otherwise than as provided in sub-section (1) of section 40? Secondly, 





. (1938 Bom.L.R. 19. 4. (1935) A.C. 500 at pp. 518-519. 
A fea a Bom.L.R. 807. 5» (1939) A.C. 277. 
3. (1930) A.C. 124 at 136. 
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would the construction contended for by the appellants involve general in- 
convenience and injustice to innocent persons without promoting the real aim and 
object of the Constitution Act? Thirdly, is the construction suggested in conformity 
with the whole scope and purpose of the Constitution Act? In our opinion the 
answer to the first question, so far as this case is concerned, is clearly in the negative. 
It is to our minds inconceivable that if such overriding, if not vital, importance 
was intended by Parliament to be put upon the manner and form in which orders 
of the Governor-General in Council were to be expressed to be made, the provi- 
sions of section 40 (1) would not have been enacted originally in the old Consti- 
tution Act and in the Transitional Provisions of the Constitution Act in more absolute 
and emphatic terms and reinforced by clear enactments, as to the complete invalidity 
of orders not strictly complying with the requirements of section 40 (1). As to 
the second question, no one can possibly doubt the immense general inconvenience 
and injustice, which would be caused to mnocent persons, if the appellants’ con- 
struction of section 40 (1) were held to be justified. As to the third, after the most 
careful examination of the scope and purpose of the Act, we cannot conclude that 
its scope and purpose demand a construction giving a mandatory rather than a 
directory effect to these words in section 40 (1). On this reasoning, we prefer ` 
to approach the question feeling ourselves not compelled, so far as authorities are 
concerned, to put either a mandatory or directory construction on the provision 
in question, but free to construe it, having regard to the ordinary meaning to be 
put upon the sub-section itself and the context in which the provision is found. 
In the first p-ace, it must be noticed, dealing with sub-section (1) of section 40 
alone, that the provision that all orders of the Governor-General in Council are 
to be expressed to be made by the Governor-General in Council does not define 
how orders are to be made but only how they are to be expressed. It appears 
to imply that the process of making an order precedes, or is something different 
from, the expression of it. It does not say that orders can only be made by “being ”, 
or “if”, expressed to be made by the Governor-General in Council. Secondly, 
it must be noticed that these provisions are not confined to orders only. They 
also include ‘ proceedings’. In the case of ‘ proceedings’ it is still more clearly 
a method of recording proceedings which have already taken place which is being 
prescribed rather than any form in which proceedings must take place if they are 
to be valid. Thirdly, there is the addition of the provision relating to the signature 
by a Secretary to the Government of India or other persons indicated, which clearly 
indicates that it is a provision as to the manner in which a previously made order 
should be embodied in publishable form. Lastly, there is the result indicated in 
the last words of the sub-section, that if the previous directions, either both the 
direction as to the expressing of orders and proceedings and that as to signature 
or the latter as to signature only (whichever be the true construction) are complied 
with, the orders and proceedings shall not be called into question in a Court of 
Law on one ground only. Ali these points in the sub-section itself indicate that 
it is not a sub-section prescribing a manner and form in which orders of the Governor- 
General must be made to be valid. It may be that there are two possible construc- 
tions of the sub-section. Either the whole is to be read together as one provision 
prescribing the manner in which orders and proceedings of the Governor-General 
in Council are to be expressed and signed, for the limited purpose of preventing 
them being called in question in Courts of Law as not duly made 
by the Governor-General in Council, or the directions as to manner of ex- 
pression. are separate from those as to signature and it is the signature only of the 
appropriate person which gives the necessary protection against investigation in 
a Court of Law. Clearly, if the first construction be the right one, the purpose of 
the sub-section is a very limited one and does not go near to forming any sound 
basis for the submissions of the appellants. They have to rely on the second and 
maintain that the provision as to the expression is completely separate and mandatory 
by itself, though unfortunately coupled with provisions as to signature which clearly 
are inserted for very limited purposes. In our judgment it is not necessary to decide 
which is the true construction of the sub-section, for, if we accept the view put 
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forward by the appellants that the provision as to the method of expression of 
orders of the Governor-General should be read as a separate provision, we cannot 
read it, placed as it is in close juxtaposition with the provision as to signature and 
its limited purpose, as a separate imperative provision as to the only valid method 
in wh'ch orders can be made, nor give it in its context any force beyond that of 
a directory provision as to how orders and proceedings already made should be 
expressed, 


That this is the right view is in our judgment strongly reinforced by a considcr- 
ation of sub-section (2) of the same section which is clearly not a mandatory provi- 
sion. In such context it would be surprising to find one independent mandatory 
provision. 


For all thesereasons in our judgment the provisions cannot be held to be 
mandatory and given the construction and effect claimed by the appellants. 


We would further add tbis, thatin any event we are prepared to hold that 
section 40 (1) has in substance been complied with. It is the Distribution Order 
that has in this case to be construed, to determine whether it adequately complies 
with the provisions of section 40 (1). By virtue of the provisions of sub-section 
(2) of the Defence of India Act, 1939, and of rule 81 and of the application thereto 
of the General Clauses Act (X of 1897), the expression Central Government in 
the Distribution Order has to be construed as the equivalent of the Governor- 
General in Council. In the circumstances there is no substantial difference in 
such an order, which has to be construed in the Courts of British India, in accord- 
ance with the General Clauses Act (X of 1897), whether the phrase Governor- 
General in Council is used or the phrase the Central Government. The latter 
phrase has to be construed as meaning the former. 


In our judgment there is therefore no force in this first contention urged on 
behalf of the appellants. 


Some attempt was then made on behalf of the appellants to suggest that on 
some evidence tendered to the Tribunal by the Crown before the charges were 
framed, it might be deduced that the Distribution Order was made and approved 
by one Member of the Council only and not by the Governor-General in Council 
at all and might therefore be invalid. In this connection reference was made 
to the Rules of Business made under the powers conferred on the Governor-General 
by sub-section (2) of section 40 which purported to authorise such action by one 
Member of the Council, and it was suggested that any such delegation of authority 
to one Member only was ultra vires. It was submitted that the only Rules of Business 
which were authorised by the sub-section were rules in respect of business actually 
transacted by Members of the Council when in Council assembled, emphasis being 
laid on the expression “ business in his Executive Council ”, and it was contended 
that no order could be made except at a meeting of the Council. In our judgment 
there is no substance in this point. We are of opinion that in sub-section (2) the 
phrase “ business in his Executive Council ” really means business of the Governor- 
General in Council, and that the sub-section gives authority for rules of business 
to be made for the more convenient transaction of such business. In the circum- 
stances it is unnecessary for the Court to consider the alleged evidence on the point. 


The appellants then proceeded to make a vigorous challenge to the continued 
existence of the Tribunal at various material dates. For this purpose it is desir- 
able to consider the history and constitution and jurisdiction of the Second Lahore 
Tribunal before whom the proceedings against the appellants were initiated. By 
the Criminal Law Amendment Ordinance, 1943 (XXIX of 1943), promulgated 
on the 11th September, 1943, two Special Tribunals, one to sit at Calcutta and 
one at Lahore, were constituted to try certain cases allotted to them respectively. 
The names of the accused and the offences in respect of which charges might be 
preferred were indicated in the Schedules. From time to time this Ordinance XXIX 
of 1943 was amended by other Ordinances, in particular by Ordinance XVI of 
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1944, by which a third Special Tribunal at Lucknow was constituted, by Ordi- 
nance LII of 1944 by which two more were constituted including the Second Tri- 
bunal at Lahore, by Ordinance XII of 1945 by which it was provided that the 
Central Government might from time to time by notification in official 
Gazette allot cases for trial to each Special Tribunal, and by Ordinance XXII 
of 1945 by which the Tribunals were invested with jurisdiction to try offences 
committed under the Defence of India Rules. By virtue of the provisions of the 
original Ordinance, as so amended from time to time, the Second 
Lahore Tribunal was thus constituted and given jurisdiction to try cases including 
such offences so allotted to it by notification in the official Gazette. By a notifi- 
cationin the Gazette of the 21st November, 1945, the Central Government 
purported to allot for trial to the Second Lahore Tribunal at Lahore the case to 
which this appeal refers. 


Ordinance I of 1946, promulgated on the 5th January, 1946, repealed a num- 
ber of Ordinances, including Ordinance LII of 1944, which was the Ordinance 
amending the original Ordinance X XIX of 1943 so as to authorise, as stated, the 
constitution of the Second Special Tribunal at Lahore. A submission, somewhat 
tentatively advanced, that after the repeal of Ordinance LII of 1944 the Second 
Lahore Tribunal ceased to exist, could not be maintained and was not persisted 
in, having regard to the saving provisions in clause 3 of Ordinance I of 1946 itself 
and section 6-A of the General Clauses Act (X of 1897). Thereafter the attack 
was developed on more general lines. 


These Ordinances were made under the powers conferred on the Governor- 
General by section 72 of the Ninth Schedule to the Constitution Act, as amended 
by the India and Burma (Emergency Provisions) Act, 1940 (3 & 4 Geo. 6, Ch. 33). 
Under the said section 72, as it originally stood, Ordinances were limited to an 
effective life of six months only from the date of promulgation. Sub-section (3) 
of section 1 of the said Act, however, provided that in respect of Ordinances made 
under section 72 during the period specified in section 3 of the Act, section 72 should 
have effect as if the words “for the space of not more than six months from its 
promulgation ° were omitted. The period specified in section 3 of the Act is 
*‘ the period beginning with the date of the passing of this Act and ending with 
such date as His Majesty may by Order in Council declare to be the end of the 
emergency which was the occasion of the passing of this Act.” The date of the 
passing of the said Act was the 27th June, 1940, and the emergency was notified 
to have come to an end on the Ist April, 1946. 


It was contended on behalf of the appellants that the true construction to 
be given to section 72 as so amended was in effect to substitute in section 72 in res- 
pect of the duration of an Ordinance, the period specified in section 3 of the Act 
for the original six months’ period and that accordingly on the expiration of that 
period, viz., on the rst April, 1946, Ordinances made after the passing of the Act 
automatically came to an end. It was not made very clear how one could arrive 
at such a construction. It appeared to be based on the suggestion that the power 
to promulgate an Ordinance under section 72 was by the section confined to the 
existence ofan emergency, cf. the words in the sub-section “in cases of emergency ”’, 
and that the Act was intituled an Act to make emergency provision with respect 
to the Government of India and Burma and defined the period of emergency. 
Unless therefore the construction contended for by the appellants was accepted 
no period would be provided for the continuance of these Ordinances, and that 
could not have been the intention of the Legislature, as the ordinance-making 
power of the Governor-General was recognised as temporary only. In our opinion, 
the emergency on the happening of which an Ordinance can be promulgated is 
separate and distinct from and must not be confused with the emergency which 
occasioned the passing of the Act and the clear effect of the words of the Act on 
„section 72 is that Ordinances promulgated under that sub-section during the period 
specified in section 3 of the Act are subject to no time limit as regards their existence 
and validity, unless imposed by the Ordinances themselves, or other amending 
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or repealing legislation, whether by Ordinance or otherwise. In our judgment, 
it is clear that the Second Lahore Tribunal did not cease to exist or to have juris- 
diction in the case under appeal by reason of the expiration on the rst April, 1946, 
-of the period specified in section 3 of the Act in question. 


On the other hand, it must be remembered that the constitution and juris- 
diction vested in the Second Special Tribunal at Lahore and the subject-matters 
of the Distribution Order were prima facie matters which would come within List IT 
— Provincial Legislative List—in the Seventh Schedule and in particular within 
items Nos. 1, 2, 29 and 37 and that the power of making Ordinances promulgated 
under section 72 (whether within the period specified in section 3 of the said Act 
of 1940 or not) is subject to the like restrictions as the powers of the Indian Legis- 
lature to make laws: Under the transitional provisions in Part XIII of the Consti- 
tution Act and section 316 thereof in particular, the Indian Legislature was given 
the powers of legislation conferred on the Federal Legislature by the provisions 
for the time being in force of the Constitution Act. Having regard to the relevant 
provisions relating to the exercise of legislative powers by the Federal Legislature 
and the Provincial Legislatures respectively, the Indian Legislature, apart from 
the provisions of section 102, has no powers to legislate on matters comprised in 
the Provincial Legislative List. By virtue however of section 102, if the Governor- 
General has in his discretion issued a Proclamation of Emergency as therein defined, 
power was given to the Federal Legislature and therefore to the Indian Legislature 
to make laws for a Province or any part thereof with respect to any of the matters 
enumerated in the Provincial Legislative List. Such a Proclamation of Emergency 
was made on the grd September, 1939. It is by virtue of these provisions and 
the making of this Proclamation of Emergency that not only was the Indian Legis- 
lature authorised to enact the Defence of India Act, 1939, with wide powers to 
‘make rules and orders, extending in innumerable cases to matters comprised in 
the Provincial Legislative List, but the Governor-General also was able by Ordi- 
nances issued by him under section 72 to legislate in respect of matters comprised 
in the Provincial Legislative List. 

By sub-section (3) of section 102, a Proclamation of Emergency may be revoked 
‘by a subsequent Proclamation. The Proclamation of Emergency of the grd 
September, 1939, was in fact revoked by a Proclamation of the rst April, 1946. 


Sub-section (4) of section 102 1s as follows: 


“A law made by the Federal Legislature which that Legislature would not but for the issue of 
a Proclamation of Emergency have been competent to make shall cease to have effect on the expiration 
of a period of six months after the Proclamation has ceased to operate, except as respects things done 
or omitted to be done before the expiration of the said penod 


Section 5 of the India (Central Government and Legislature) Act, 1946 (9 & 10 
Geo. 6, Ch. 39) which came into force on the 26th March, 1946, provided as 
follows : 

“ Duration of Laws passed by virtue of a Proclamation of Emergency —A law made by the Indian Legis- 
lature, whether before or after the passing of this Act, during the continuance in force of the Procla- 
. mation of Emergency being a law which that Legislature would not, but for the issue of such 

Proclamation, have been competent to make, shall not cease to have effect as required by sub-section 
(4) of section one hundred and two of the Government of India Act, 1935, except to the extent to which 
“the said Legislature would not, but for the issue of that Proclamation, have been competent to make 
it, and accordingly in the said sub-section (4) for the words ‘ shall cease to have effect’ there shall 
be substituted the words ‘ shall, to the extent of the incompetency, cease to have effect.” 

So far therefore as the constitution and jurisdiction of the Second Lahore 
Tribunal in respect of the alleged offences by the appellants against the provisions 
of the Distribution Order is concerned, it may well be that they might have come 
to an end on the goth September, 1946, had not an Act of the Bombay Legislature 
(No. XXI of 1946) been passed and published on the goth September, 1946, having 
been assented to by the Governor-General on the 28th September, 1946. This 
Act provided that the Tribunal (meaning the Special Tribunal known as the 
second Special Tribunal at Lahore) should have jurisdiction to try the cases specified 

an the Schedule of the Act as if it had been constituted by an Act of the Provincial 
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Legislature. In the Schedule’ were included two cases, namely, this case with 
-which this appeal is ‘concerned and the case against the appellants with which 
the next appeal is concerned. There were consequential provisions in the Act, 
giving the Tribunal all the powers which it had under the Ordinances and giving 
effect to all prior proceedings. 


It was not contendéd that if in fact the Tribunal was still in existence when 
this Bomaby Act becanie law, the Act would not authorise its continued existence 
and jurisdiction in the case under appeal. It was submitted that if its existence 
or jurisdiction had already ceased, the Act would not be effective to revive it or 
reinvest it with jurisdiction. As in our opinion the Tribunal had not ceased to 
exist or been deprived of jurisdiction at any time prior to the goth September, 1946, 
we have no doubt that the Act was effective to continue its existence and jurisdiction 
as a Provincial tribunal after the goth September, 1946. 


It must however be noted that the offences with which the Tribunal is thus 
authorised to continue to deal by the Act are still the same offences, namely, under 
rule 81 (4) of the Defence of India Rules read with clauses 5 and 8 of the Distri- 
bution Order. The appellants contend that the trial of such a case cannot be 
. continued after the goth September, 1946. The Distribution Order was made 
, under sub-rule (2) of rule 81 of the Rules made under the Defence of India Act, 

1939. The Defence of India Act itself was enacted pursuant to the powers conferred 
by section 102 of the Constitution Act, after the Proclamation of Emergency of the 
grd September, 1939. It deals, as mentioned earlier, with a number of subjects 
comprised in the Provincial Legislative List as well as subjects comprised in the 
Federal Legislative List. By sub-section (4) of section 1 it was provided that the 
Act should be in force during the continuance of the present war and for a period 
of six months thereafter. By Ordinance X of 1946, promulgated on the 5th February, 
1946, it was declared that for the purposes of any provision made after the end 
September, 1939, in any enactment the present war should be deemed to continue 
and to end on the day on which the Proclamation of Emergency made on the 
grd September, 1939, under section 102 of the Constitution Act is revoked. As 
previously stated that Proclamation was revoked on the īst April, 1946. The 
Defence of India Act therefore expired on the goth September, 1946, and with it 
all rules and orders made thereunder ; likewise all offences, proceedings and 
prosecutions thereunder, unless authority is to be found to save them in some 
provision in the Act itself or elsewhere. 


By Ordinance XII of 1946 promulgated on the goth March, 1946, sub-section (4) 
of section 1 of the Defence of India Act, 1939, was amended by the addition of 
the following saving provisions : 


“ but its expiry under the operation of this sub-section shall not affect— 

(a) the previous operation of, or anything duly done or suffered under, this Act or any rule 
made thereunder or any order made under any such rule, or 

(b) any right, privilege, obligation or liability acquired, accrued or incurred under this Act 
or any rule made thereunder or any order made under any such rule, or 


(c) any alty, forfeiture or punishment incurred in respect of any contravention of any rule 
made under this Act or any order made under any such rule, or 


(d) any investigation, legal proceeding or remedy in respect of any such right, privilege, obli- 
gation, liability, penalty, forfeiture or punishment as aforesaid ; and any such investigation, legal 
proceeding or remedy may be instituted, continued or enforced, and any such penalty, forfeiture or 
punishment may be imposed as if this Act had not expired.” 

The express insertion of these saving clauses was no doubt due to a belated reali- 
sation that the provisions of section 6 of the General Clauses Act (X of 1897) apply 
only to repealed statutes and not to expiring statutes, and that the general rule 
in regard to the expiration of a temporary statute is that “‘ unless it contains some 
special provision to the contrary, after a temporary Act has expired, no proceedings 
can be taken upon it and it ceases to have any further effect. ‘Therefore offences 
committed against temporary Acts must be prosecuted and punished before the 
Act expires and as soon as the Act expires any proceedings which are being taken 
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against a person will ipso facto terminate.’ Craies on Statute Law, p. 347 (4th 
Edition). 

Prima facie the amendment to sub-section (4) of section 1 of the Defence of 
India Act made by Ordinance XII of 1946 would clearly save prosecutions against 
breaches of orders for acts or omissions committed prior to the expiration of the 
Act, save for one matter. The Defence of India Act in so far as it dealt with 
provincial subjects is itself subject to the provision of section 102 of the Constitution 
Act as amended by section 5 of the India (Central Government and Legislature) 
Act, 1946. The effect of sub-section (4) of section 102 as so amended is that any 
provision of the Defence of India Act purporting to deal with Provincial subjects 
has to cease to have effect on the goth September, 1946, except to the extent to 
which any saving provision can be found in sub-section (4) itself. That sub-section 
does in fact provide that what may be called the incompetent provisions of such 
an Act as the Defence of India Act, shall ‘‘ cease to have effect ” on the goth Sep- 
tember, 1946, “ except as respects things done or omitted to be done ” before that 
date. The ultimate question therefore is whether these words do authorise a 
continuation of the prosecution in this case. On behalf of the appellants it was 
argued that the scope of these words was only to protect or indemnify officials in 
respect of acts or omissions on their part. It is difficult to see why they should be 
given such a restricted meaning in any event. But any doubts which the Court 
might have felt in the matter are fortunately dispelled as a result of the consideration 
of reports of a recent case in England of a very similar nature under the English 
Emergency Powers (Defence) Act, 1939. The case is Wicks v. Director of Public 
Prosecutions. At present this Court only received the reports published in 
62 T.L.R. 674 (Court of Criminal Appeal) and 63 T.L.R. 6 (House of Lords). 
The decision is not binding on this Court but of course must be considered by us 
with deep respect, particularly having regard to the fact that the Lord Chief Justice 
and four Judges in the Court of Criminal Appeal and Viscount Simon and six 
others of their Lordships all came to the same conclusion. ‘The relevant facts of 
the case as reported in the House of Lords were as follows : 


“The offences charged against the appellant were committed between April, 1943, and January, 
1944, and were offences against regulation 2-A of the Defence (General) Regulations, 1939, made 
- under the Emergency Powers (Defence) Act, 1939. The Act and the regulations expired pn February 
24, 1936. The appellant was arrested on 31, 1946, and convicted on May 28, 1946. He 
contended that a prosecution could not validly be launched against him after the regulation on which 
it was based had expired. 

Regulation 2-A provided: “ (1) If, with intent to assist the enemy, any person does any act 
which is likely to assist the enemy ...... sos re he shall be guilty of an offence against 
t his regulation and shall, on conviction or indictment, be liable to penal servitude for life.” 


In his speech Viscount Simon stated as follows: 


“ The question raised by the appeal, therefore, is simply this: Is a man entitled to be acquitted 
when he is proved to have broken a defence regulation at a time when that regulation was in operation. 
because his trial and conviction take place after the regulation has expired? As was pointed out in 
the course of the argument, to which we have closely listened, very strange results would follow if 
that were so. Supposing the case were one in which a man broke the regulation a week or two 
before it expired, then, on the argument of the appellant, as those appearing for him have quite 
frankly admitted, he could never be punished, unless, indeed, the trial was carried to the point of 
conviction before the regulation itself expired. One could put a more extreme case: the authorities 
may have been so prompt as to start the prosecution before the regulation had expired, but if the 
trial were not over, then at the very moment when the regulation expired, the trial would necessarily 
cease and the man would go free. In so far as one is entitled to consider the reasonableness of the 
contentions put forward by the appellant, obviously those results would be far from reasonable. 
But the question is not, or at any rate not mainly, whether such a result would be reasonable, or 
such as one should expect ; the question is a pure question of the imterpretation of sub-section (9) 
of section 11 of the Emergency Powers (Defence) Act, 1939. I need not read it, because we have 
gone through it, with the help of counsel, very carefully. 


It is pointed out that the Interpretation Act, 1889, does not apply to the case of a statute, or a 
regulation which has the power of a statute, when it expires by efHuxion of time. The section in the 
Interpretation Act is addressed to Acts which have been repealed, and not to Acts which expire owing 
to their purely temporary validity. It is, I apprehend, with this distinction in mind, which is quite 
well known, and certainly quite well known to the authorities who frame statutes, that the draughtsman 
inserted the words used in section 11. Section 11 begins with the words ‘ subject to the provisions 
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«of this section,’ and those introductory words are enough to warn anybody that the ision which 
19 andaka immediately is not absolute, but is going to be quelfed 3a some way by what follows. 
It is therefore not the case that, at the date chosen, the Act expires in every sense ; there is a quali- 
fication. Without discussing whether the intermediate words are ifications, sub-section (3), 
in my opinion, is quite plainly a qualification. It begins with the phrase, ‘The expiry of this Act’. 
A noun which corresponds with the verb ‘ expire "—‘ The expiry of this Act shall not affect the 
operation thereof as respects things previously done or omitted to be done.’ Counsel for the 
-appellant have therefore been driven to argue ingeniously, but to admit candidly, that the contention 
which they are putting forward is that the phrase ‘ things previously done’ does not cover offences 
previously committed. I think that view cannot be correct. It is clear that Parliament did not 
intend sub-section (3) to expire with the rest of the Act, and that its presence in the statute is a 
provision which preserves the right to prosecute after the date of expiry. This destroys the validity 
of the appellant’s argument altogether. 


_ The Court of Criminal Appeal, after a most careful examination of the whole matter, came to 
this conclusion. I am quoting the words of the Lord Chief Justice (62 The Times, L.R. 674, at p. 677) ; 
In our opinion, giving the words of the sub-section their natural meaning, there is neither doubt 
mor ambiguity and the result would appear to be both just and reasonable.’ I think that your 
ee unanimously agree with the conclusion of the Court of Criminal Appeal, and I therefore 
move the House that this appeal be dismissed.” 
There can be no difference between the provision in section 11 (3) of the English 
Act and that in section 102 (4), as amended, of the Constitution Act. 


_ In our judgment none of the grounds of appeal on behalf of the appellants 
in this case succeed and the appeal is dismissed. 


We should add that counsel for the appellants asked leave to argue that some 
of the charges as framed went beyond the jurisdiction vested in the Tribunal. 
Having regard to the early stage at which the appellants have thought fit to have 
recourse to the High Court and this Court, we refused leave. It is not convenient 
that such a matter should be debated before us before the Tribunal have been 
given a chance to consider it. But in refusing leave this Court must not be thought 
to have formed or expressed any view on the point. 


Criminal Appeal No. II of 1947.—In this appeal the accused and the appellants 
are the same as in Criminal Appeal No. I of 1947. The offences of which the 
appellants are accused were allotted in the same manner and at the same time 
as the offences in Criminal Appeal No. I of 1947 to the Second Special Tribunal 
.at Lahore to be dealt with by that Tribunal. 

The complaint was lodged on the same date as that in Criminal Appeal No. I - 
and arose out of the same transactions. It was based on alleged infringements 
by the accused of clause 2 of Iron and Steel (Movement by Rail) Order, 1942, 
in that the appellants and the two accused, who have not appealed, between the 
Ist and 18th August, 1943 and during September and October, 1943, offered for 
transport by rail to the railway authorities at Rampur and at Moradabad railway 
stations certain consignments of the iron and steel, acquired by the accused as set 
out in the judgment in Criminal Appeal No. I, without a valid permit and without 
a valid priority certificate, and procured the movement of these commodities by 
rail to Wadi Bunder, Bombay, thus rendering themselves liable to punishment 
under rule 81 (4) of the Defence of India Rules. 


The Iron and Steel (Movement by Rail) Order, 1942 (hereafter referred to 
as ‘the Movement Order’) was comprised in Government Notification No. 914 
of the 17th September, 1942, which was published in the Government Gazette 
of the 26th September, 1942. It was made under the powers conferred by sub- 
rule (2) of rule 81 of the Defence of India Rules. It was expressed to be an order 
made by “the Central Government.” While, however, the Distribution Order 
dealt with matters within the Provincial Legislative List in the Seventh Schedule 
to the Constitution Act, the Movement Order dealt with matters within the Federal 
Legislative List, being in particular matters within items 20 and 42 in List I in the 
Seventh Schedule. Subsequently to the lodging of the complaint, the proceedings 
against the accused before the Tribunal progressed in the same way as in Criminal 
Appeal No. I. In these proceedings also, as soon as the charges were framed, 
the appellants applied to the High Court of Bombay in revision and the High Court 
dealt with both appeals together and gave a certificate under section 205 (1) in 


II] J. K. GAS PLANT MNFG. CO. (RAMPUR), LTD. J. KING-EMPEROR (F.G.). 415 


this case also. The High Court set aside a charge of an offence alleged to have 
taken place at Rampur Station in Rampur State as being outside the sphere of 
legislation of the Indian Legislature and consequently of the Governor-General in 
Council and of the ordinance-making powers of the Governor-General. There 
was no appeal on this point. 


On the appeal to this Court the same points were submitted and argued as 
in Criminal Appeal No. I of 1947 save that inasmuch as the Movement Order 
and the Defence of India Rules in this case dealt with Federal subjects only, the 
question of the effect of the saving provisions under section 102 (4) did not arise and 
the only point on the saving provisions which had to be considered was the sufficiency 
(which was not really contested) of the provisions inserted into sub-section (4) 
ofsection 1 of the Defence of India Act, 1939, by Ordinance XII of 1946 to authorise 
the continuation after the goth September, 1946, of the proceedings before the 
Tribunal in this case. 

In regard to all the points raised on behalf of the appellants in this case, our 
conclusions in Criminal Appeal No. I of 1947 above apply. This appeal also 
fails and is dismissed. 

Criminal Appeal No. IIT of 1947.—In this case the appellant No. 1 Motiram Nara- 
yan Desai is the proprietor of the firm of Rao Bahadur Anant Shivaji Desai Topiwalla 
and the appellants 2, 3 and 5 are employees of the firm. The appellants were 
arrested by an Inspector of the Anti-Corruption Branch of the Bombay C.I.D., on 
various dates in June, 1946, for an alleged contravention of clause 12 (1) of 
the Cotton Cloth and Yarn (Control) Order, 1945, read with the Government of 
India, Department of Industries and Civil Supplies Notification No. TC (12) 22, 
dated the 14th October, 1944. The order purported to be made by “the Central 
Government ”’ exercising the powers conferred by sub-rule (2) of rule 81 of the 
Defence of India Rules. A complaint was made on the 27th August, 1946, before 
the Presidency Magistrate, 6th Additional Court, Bombay, in which the facts 
alleged were that the appellants had sold or abetted the sale of 31 yards of Velveteen, 
imported cloth, at the rate of Rs. 20 per yard against its landed cost of Rs. 3-15-5 
and had thus committed an offence as regards appellant No. 1 punishable under 
rule 81 (4), and as regards the rest of the appellants under rule 81 (4) read with 
rule 121 of the Defence of India Rules. Evidence was taken and on the 18th Sep- 
tember, 1946, charges were framed. The case was adjourned to the 2nd October, 
194.6, on which date the appellants raised objections against the continuance of the 
trial and upon this objection the Presidency Magistrate referred the matter to the 
Bombay High Court for opinion under section 432 of the Criminal Procedure Code. 
The High Court sent an answer to the reference following their judgment in Criminal 
Appeals Nos. 1 and 2 above and directed that the trial should continue. A certificate 
under section 205 was however granted suo motu by the High Court. 


All the arguments which were advanced in Criminal Appeal No I of 1947, 
except those as to the existence and jurisdiction of the Tribunal, were also submitted 
as applicable in this case. 


Our judgment on the relevant pointsin Criminal Appeal No.I of 1947 
governs this case. ‘This appeal fails and is dismissed. 


Criminal Appeal No. IV of 1947.—This is an appeal from an order of the 
Chief Court of Sind. 

Appellants Nos. 1 to 6 are partners and appellants 7 to 11 employees of the 
firm of Ganesh Khopra Mills, Karachi. The proceedings started on a complaint 
presented against the accused by the police on the 2nd September, 1946, in the 
Court of the Additional District Magistrate, Karachi. It was alleged that between 
the months of December, 1943 and September 1944, the accused persons conspired 
to sell raw cocoanut oil, cocogold and empty tins for profit in excess of the profits 
allowed under the Hoarding and Profiteering Prevention Ordinance (No. XXXV 
of 1943), and profiteered in these commodities, thus contravening section 6 of that 
Ordinance and thereby committing an offence punishable under section 13 thereof. 
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Before the commencement of any formal proceedings the accused on the 17th 
October, 1946, filed applications before the Additional District Magistrate, praying 
that as the Ordinance in question was made and promulgated under section 72 
of the Ninth Schedule of the Constitution Act, it was a temporary statute and 
therefore expired on the goth September, 1946, and the prosecution against them 
could not be continued. 


The Magistrate by his order dated the 14th November, 1946, rejected these 
applications and on the 22nd November, 1946, the accused filed an application in 
revision to the Chief Court of Sind. The application was heard by Davis, C.J. 
and O’Sullivan, J., who by order dated gth January, 1947, dismissed the appli- 
cation and directed the trial to continue, but granted a certificate under 
section 205 (1). 


Ordinance XXXV of 1943 was promulgated under the powers conferred 
upon the Governor-General under section 72 as amended by the India and Burma 
(Emergency Provisions) Act, 1940. It deals with goods and offences which, but 
for the provisions of section 102 of the Constitution Act, would ke matters for 
Provincial legislation. The only point, therefore, which counsel for the appellants 
attempted to submit on this appeal was that raised in Criminal Appeal No. I of 
1947 as to the true construction and effect of the saving provision in sub-section (4) 
of section 102 of the Constitution Act as amended by section 5 of the India (Central 
Government and Legislature) Act, 1946. 


Our decision on this point in Criminal Appeal No. I of 1947 disposes of this 
appeal. The appeal fails and is dismissed. 


Criminal Appeal No. IV of 1946.—The appellants are the managing agents of 
Sree Meenakshi Mills, Ltd., Madura, and in the course of business used to hand 
out yarn manufactured by the mills to weavers outside the mill premisesfor conver- 
sion into cloth and upon conversion took possession of the cloth for their own purpcse 
after paying wages to the weavers for the labour involved. 


On the 7th February, 1946, the Provincial Textile Gcmmissioner, Madras, 
purporting to act under clause 18-B (1) (6) of the Cotton and Yarn (Control) Order, 
194.5, issued directions to the accused persons prohibiting them frcm issuing yarn 
except to certain persons to be specified. ‘The order is alleged to have teen received 
by the appellants on the 13th February, 1946. The Provincial Textile Ccmmissioner, 
Madras, specified the authorised persons on the 20th February, 1946. In the mean- 
time on the 14th February, 1946, the appellants had issued yarn to certain persons, 
as is alleged, other than those specified in the communication referred to. Certain 
proceedings are alleged to have taken place concerning the seizure of certain yarn 
with which this Court is not in any way concerned. On the 27th July, 1946, the 
Textile Control Officer of Madura filed a complaint before the Additional District 
Magistrate, Madura, against the appellants for their alleged contravention of the 
Order dated the 7th February of the Textile Commissioner concerning the issue 
of yarn. 


On the 16th October, 1946, the appellants applied to the High Court, 
Madras, under sections 439 and 561-A of the Criminal Procedure Code to quash 
the proceedings before the Additional District Magistrate, Madura. ‘The appli- 
cation (with other similar applications) was heard by Happell and Shahab-ud-din, 
JJ., who by order dated the 19th November, 1946, dismissed all the applications 
but granted a certificate under section 205 (1) of the Constitution Act.* 


Shortly after the opening of Criminal Appeal No. I above and when Mr. 
Setalvad had indicated his point on the construction of section 40 (1) in the Ninth 
Schedule to the Constitution Act, Sir Alladi Krishnaswami Iyer on behalf of the 
appellants in this case asked, and was given, leave to amend his grounds of appeal 
by adding a similar ground in this case. 
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In all respects therefore the submissions advanced on behalf of these a pellants 
were similar to those advanced on behalf of the appellants in Criminal: Appeal 
No. I of 1947. Our judgment in that appeal governs this case. This appeal fails 
and is dismissed. 


The material facts in the remaining appeals are as follows : 
Criminal Appeal No. V of 1946. 


Accused Venkataraman Chettiar, a merchant at Salem, is alleged to have 
sold sugar at a price above the price fixed by an order dated the 25th March, 1946, 
of the Collector of Salem purporting to act under the powers conferred on the Pro- 
vincial Government by rule 81 (2) of the Defence of India Rules. The offence 
as punishable under rule 81 (4) of the Defence of India Rules. 

The offence is alleged to have been committed on the 18th July, 1946 and the 
complaint was filed by the authorities on the 8th September, 1946, in the Court 
of Additional First Class Magistrate, Salem. No formal proceedings took place 
in that Court before the appellant filed in the High Court an application under 
sections 439 and 561-A, Criminal Procedure Code, praying for the quashing of 
the proceedings. 


Criminal Appeal No. VI of 1946. 


Srinivasan and Annamalai, merchants at Salem, are alleged to have sold sugar 
at rates above the control rates ae abetted therein by Narayanaswami Chettiar, 
their shop assistant, on the 18th July, 1946. Srinivasan and Annamalai are also 
accused of having failed to issue a proper receipt for the price charged. 


The complaint was filed by the authorities on the 8th September, 1946, in 
the Court of Additional First Class Magistrate, Salem. The offence alleged is 
the contravention of a notification issued on the 25th March, 1946, by the District 
Collector, Salem, under rule 81 (2) of the Defence of India Rules, an offence 
punishable under rule 81 (4) of the said Rules. No formal proceedings took place 
in that Court before the appellants filed in the High Court an application under 
sections 439 and 561-A, Criminal Procedure Code, praying for the quashing of 
the proceedings. 


Criminal Appeal No. VII of 1946. 


Appellants Ramakrishnan, Ramalingam, Nagappa Chetti and Peran Chetty 
are the accused, of whom Ramakrishnan, accused No. 2 is the shop assistant, and 
Nagappa Chetti and Peran Chetty, accused Nos. 3 and 4, are the owners of the 
shop where the offence is alleged to have been committed. It is alleged that accused 
No. 1 committed and accused No. 2 abetted an offence against the Hoarding and 
Profiteering Prevention Ordinance (No. XXXV of 1943) in that they contravened 
the provisions of section 10 (1) (c) and section 4 (3) of the said Ordinance, in the 
matter of selling a Petromax Light on the 18th July, 1946, and became liable to 
punishment under section 13 (2) and section 13 (1) of the Ordinance. It is further 
alleged that they failed to issue a proper receipt for the price charged and thereby 
rendered themselves liable to punishment under rule 81 (4) of the Defence of India 
Rules. 

The complaint was filed by the authorities on the 12th September, 1946, in 
the Court of the Additional First Class Magistrate, Salem. No formal proceedings 
took place in that Court before the appellants filed an application in the High Court 
under sections 439 and 561-A, Criminal Procedure Code, praying for the quashing 
of the proceedings. 

Criminal Appeal No. VIIT of 1946. 


Appellant Rangaraju Naidu, an agent of the Burmah Shell Oil Company 
and a wholesale dealer in kerosene oil at Salem, is alleged to have failed to write 
up the stock book from the 5th July, 1946 to the roth July, 1946 and thereby to have 
committed an offence punishable under rule 81 (4) of the Defence of India Rules 
with reference to the licence granted to him under the Madras Kerosene Controk 
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Order, 1945, an Order made by the Madras Government purporting to act under 
rule 81 (2) of the Defence of India Rules. KN 


The complaint was filed on the rath August, 1946 and charges were framed! 
by the Additional First Class Magistrate, Salem, on the 17th September, 1946. 
Thereafter the appellant filed on the 17th October, 1946, an application in the 
High Court praying for an order guashing the proceedings. 


Criminal Appeal No. IX of 1946. 


Rangaraju Naidu, the same accused as in Criminal Appeal No. VIII, was 
charged with having an excess stock of kerosene in his possession and was therefore 
complained against by the authorities in the Court of the Additional First Class 

istrate, Salem, Madras. ‘The offence alleged is the contravention of clause 
10 of the Madras Kerosene Control Order, 1945, an offence punishable under 
rule 81 (4) of the Defence of India Rules. In this case the summons only was. 
served on the accused person. ‘This was on an unspecified date prior to the goth 
September, 1946. No formal proceedings were started in the Court. On the 
18th October, 1946, the accused filed an application in the High Court praying 
for the quashing of the proceedings under sections 439 and 561-A of the Criminal: 
Procedure Code. 


These applications under sections 439 and 561-A, Criminal Procedure Code, 
to quash the respective proceedings in the cases, now the subject of Appeals Nos. V 
to IX inclusive, were all heard together with the case, the subject of Appeal No. IV 
of 1946, and by the same Bench of the Madras High Court as heard that Appeal 
and were dismissed, but a certificate under section 205 (1) was granted in each case. 


On these appeal; before this Court counsel for the appellant admitted that 
the only point to be argued and decided was as to the true construction and effect 
of the saving provision in sub-section (4) of section 102 of the Constitution Act 
as amended by section 5 of the India (Central Government and Legislature) Act, 
1946. In all cases the orders for the contravention of which prosecutions had been: 
initiated were in respect of matters normally the subject of Provincial Legislation, 
and their validity was derived from the powers to make them conferr by the 
Defence of India Act, 1939, or in the case of Criminal Appeal No. VII, from Ordi- 
nance XXXV of 1943. 


Our decision in Criminal Appeal No. I of 1947 applies to all these cases. The 
appeals all fail and are dismissed. 


There remains one further point to which we desire to draw attention. Sec- 
tion 205 (1) under which certificates have been given by the respective High Courts. 
in these cases requires that the appeal should be from a “judgment, decree or 
final order.” It is not enough merely that the case before the High Court should 
involve a substantial question of law as to the interpretation of the Constitution 
Act or any Order in Council made thereunder. Whilst this Court accepts the 
position that it is not for this Court to question certificates granted by High Courts 
or to permit an appeal to this Court against any refusal to grant a certificate, this. 
Court does hold itself at hberty—it may indeed be the duty of this Court—to deter- 
mine, if necessary, whether the appeal is really from a “‘ judgment, decree or final 
order”? so as to ensure that this Court has jurisdiction in the matter under the 
provisions of section 205. A study of the provisions of sub-section (2) of section 205. 
seems to indicate important considerations why this Court should not be asked 
to deal with an appeal until the High Court has finally disposed of the case and 
the rights of parties are finally determined. An order of the High Court made 
upon an application involving the revisional jurisdiction of the Court or upon an 
application to quash proceedings, which puts an end to such proceedings for good 
and all may well be a “ judgment, decree or final order” from which an appeal 
would properly lie to this Court upon the grant of a certificate. It is not so casy 
to be assured that an order on either form of application made during the conti- 
nuation of proceedings which fails, with the result that pending proceedings continue, 
is such a “ judgment, decree or final order ” as the sub-section contemplates. Still 
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less may an order of an High Court answering a reference submitted to it by a 
Presidency Magistrate under section 432 of the Criminal Procedure Code be such 
a judgment, decree or final order. It is not necessary for us on these appeals to. 
come to a decision whether all or any of the orders under appeal are judgments, 
decrees or final orders within the proper construction to be put upon these words 
in section 205 (1). We must not, however, because this Court has entertained 
and allowed these appeals to be argued and expressed our conclusions upon questions 
of construction and law involved therein, be taken to accept the view that any 
or all of these orders are such judgments, decrees or final orders. 


G.R./V.S. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE TYAGARAJAN. 


Dr. Muhammad Ibrahim -. Appellant* 
2. 
Rahiman Khan and others .. Respondents. 
Madras House Rent Control Order (1945), rule 7-A (2-A)—Order Controller directing the tenant to- 
put the landlord in possesion of house which the landlord desea to conte Roca te execution after 


the death of landlord—Rights of the legal representatives. 


An order of the Rent Controller directing the tenant to put the landlord in possession of his house 
on the ground that the landlord desired to occupy the house himself is one for the personal benefit 
of the landlord and is not capable of execution after the death of the landlord at the instance of his 
legal representatives. 


Kalloo Chaudhri v. Ramzan, (1942) I.L.R. 18 Luck. 578, applied. 


If in the future there are circumstances which will entitle the legal representatives to ask for- 
eviction against the tenant, they can do so on a proper application being made to the Rent Controller. 
Section 7-A (5) of the Rent Control Order is not a bar to such an application. The executing Court 
can question executability of the decree by enquiring whether the decree is a personal one or not. 

Appeal against the order of the District Court, Guntur, dated the 27th June, 
1946, and made in A. S. No. 38 of 1946 (E. P. No. 326 of 1945 on the file of the 
Court of the Subordinate Judge of Guntur in R. F. No. 44/50-45D of the House- 
Rent Controllér, Guntur). 


M. S. Ramachandra Rao for Appellant. 
K. Krishnamurthy for Respondents. 
The Court delivered the following 


JupGMENT.—This is an appeal against the order of the learned District Judge 
of Guntur, made in A. S. No. 38 of 1946 filed against the order in execution made 
in E. P. No. 326 of 1945, on the file of the Subordinate Judge of Guntur. The 
said execution was filed to execute an order made by the Rent Controller of Guntur 
in favour of one Rabia Bibi on the 12th September, 1945. An appeal was taken 
from the Rent Controller’s order and that order was upheld by the Collector of 
Guntur on the roth October, 1945. A period of two months had been granted 
for the tenant who is the appellant before this Court to vacate the premises. On the 
6th November, 1945, Rabia Bibi died and the application for execution was made 
by the legal representatives of Rabia Bibi before the learned Subordinate Judge 
of Guntur. Oojection was taken by the tenant to the execution on the ground 
that the order for eviction was personal to the landlady and intended io enure. 
only for her benefit as her case was that she required the premises for her personal 
occupation and was therefore entitled to an order in ejectment. She having died, 
it is contended that the order is not capable of execution at the instance of her legal 
representatives who apparently possess houses of their own which they are occupying. 
The learned Subordinate Judge while finding that the order for eviction was per- 
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sonal and for the benefit of Rabia Bibi ordered delivery holding that section 7-A 
(5) of the Madras House Rent Control Order, 1945, stood in the way of the con- 
tention set up by the tenant. In my view this section seems to have no bearing 
on the case. Section 7-A (5) is in the following terms : 

“The Controller shall summarily reject any Aia ie under sub-clause (2) or sub-clause (2-A) 

which raises substantially the same issues as have been finally decided under the provisions of thi® 
order in a former proceeding between the same parties or between parties under whom they or any 
of them claim.” 
‘This provision is clearly intended to bar frivolous applications which may ke made 
on the same grounds by a landlord for eviction against his tenant. It has no 
reference to different circumstances which may exist at different times enabling 
a landlord to apply for eviction subsequently, though his application for eviction 
against the tenant might have been refused on an anterior date having regard 
to the circumstances then present. The learned District Judge in appeal held 
that the appeal itself was incompetent and that even otherwise the order of the 
learned Subordinate Judge directing the appellant to deliver possession of the 
house to the legal representatives was justified and did not call for interference. 


The question that arises for decision in this C.M.S.A. is bereft of authority. 
The order protects the rights of tenants to continue in possession of property leased 
to them notwithstanding that decrees in ejectment might have teen passed prior 
to the commencement of the order and enables eviction of tenants only in certain 
‘circumstances. One of the provisions enabling a tenant to be evicted is rule 7-A 
(2-A); which is in the following terms : 

“ A Iandford who is not living in a house of his own in a city, town or village and who desires 
to occupy his house in such city, town or village which is in the occupation of a tenant may apply 
to the Controller for an order directing the tenant to put the landlord in possession of the house. 
The Controller shall if he is satisfied that the landlord is actmg in d faith make an order directing 
the tenant to put the landlord in possession of the house on date as may be specified by the 
‘Controller and if the Controller is not so satisfied, he shall make an order rejecting the application.” 
This provision enables a landlord who desires to occupy his house which is in the 
occupation of a tenant, to apply to the Controller for an order directing the tenant 
to put the landlord in possession of his house. In the present case the landlady 
for whose personal benefit the order for eviction was made is dead. Mr. Rama- 
-chandra Rao on behalf of the appellant has contended that there may be several 
cases in which orders or decrees which had been made could not be executed 
after the death of the decree-holders. In the case of a decree for restitution of 
conjugal rights, on the death of either the husband or the wife the decree becomes 
incapable of execution. A decree in favour of a widow to reside in a house 
is purely personal and would become unenforceable on her death. Mr. Rama- 
«chandra Rao has cited the decision in Kalloc Chaudhri v. Ramzan1. That was 
a case where a person who was ex-communicated filed a suit for a declaration 
that the ex-communication was not valid and for damages. The trial Court 
-dismissed the suit. ‘The appellate Court granted the declaration that the ex-com- 
munication was bad but disallowed the claim for damages. An appeal was filed 
by the defendants and it was held that in so far as the decree for declaring that the 
-ex-communication was not valid was concerned it was personal and on the death 
of the plaintiff the appeal abated. Mr. Krishnamurthi on behalf of the respondents 
has contended that the attempt of the appellant is really to question the validity 
of the order for eviction before the executing Court and that this is not permissible. 
I do not agree. The appellant does not contest the validity of the order but states 
that on the death of the landlady the order has become unenforceable and I am 
‘inclined to agree with this contention. 


My decision, however, does not mean that if in future there are circumstances 
which would entitle the legal representatives to ask for eviction against the tenant, 
they would not be in a position to do so on a proper application being made to 
the Rent Controller. My decision is only with reference to the order appealed 
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against. With reference to the decision of the lower appellaie Ccurt that. the 
appeal before it was incompetent I need only refer to the decision of this Court in 
Kandaswami v. Neelamegam Pillai, An appeal lay to the lower appellate Court 
and lies to this Court. 

The appeal is therefore allowed with costs throughout. 

K.S. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GOVINDARAJACHARI. 


D. Thyagaraja Iyer „. Petitioner* 
0 
The Abishera Kattalai of Tiruvarur Devasthanam represented : 
by its Executive Officer Sri M.A. Pandian Pillai .. Respondent. 


Madras Tenants and Ryots Protection Art (XVII of 1946), section 4 (3)—Other proceedinge—If includes 
“ suits °—Ryot asking for stay of a suit in which the prayer is for the sale of his holding—Depostt of arrears 
of rent—Liahility of tenant to make. : 

It is permissible to construe the words “ or other proceeding ” in sub-section (3) of section 4 of 
Madras Act XVII of 1946 as including a suit of the nature specified in section 4 (1) (b) and the 
condition by way of a deposit of arrears of rent can be imposed upon a ryot where he seeks stay of 
a suit in which the prayer is for the sale of his holding. If a ryot failed to deposit what he has to 
deposit under the provisions of sub-section (3) within two months from the commencement of the 
Act he cannot ask for a stay of the suit any longer. 

Quaere ':—Whiat is to hapnen if a suit for sale of a holding for recovery of rent is filed more than 
two months after Madras Act XVII of 1946 came into force and it is impossible for the ryot to comply 
with section 4 (3) which provides for deposit within two months of that date? Need for 
‘amending sub-section (3) suitably to cover a case of that kind pointed out. 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the Deputy Collector of Negapatam 
Division, dated 31st March, 1947, and made in M.A. No. 20 of 1947 in 5.5. No. 45 


of 1946. 
K. S. Desikan for Petitioner. 
| 
N. Arunachalam for Respondent. 


The Court delivered the following 


Jupcment.—The petitioner in this civil revision petition is the defendant in 
S.S. No. 45 of 1946 on the file of the Court of the Sub-Collector, Nerapatam, which 
is a suit filed under section 77 of the Madras Estates Land Act (Act I of 1908). 
It is admitted that the plaint asks for a sale of the holding of the ryot for recovery 
of the arrears of rent claimed. Learned ccunsel are not agreed as to whether 
the suit was filed shortly Tefore or shortly after the 4th October, 1946, on which 
date Madras Act XVII of 1046 came into operation. But the exact date of the 
suit is immaterial and it is admitted that it was instituted early in Octoker, 1946. 
Shortly after filing his written statement the petitioner applied for stay of the suit 
under the said Act and the Deputy Collector by his order, dated 2rd November, 
1946, accordingly stayed it till 15th April, 1947. It weuld appear that alcrg with 
this suit several other suits were also stayed under similar orders. Against the 
orders passed in four of such suits civil revision petitions were filed in the High 
Court on behalf of the present respondent which is Sri Thyagarajaswami Devas- 
thanam, the plaintiff in the entire batch of suits. While dismissing those civil 
revision petitions at the stage of admission Horwill, J., made the following order : 

“ Under section 4 (1) (b) of Act XVII of 1946 the tenant had two months from the coming 
into force of the Act in which to deposit 2 years’ arrears of rent. The order of the Deputy Collector 
was made within a month of the passing of the Act: so the defendant was entitled to a stay until 


4th December, 1946. There is no reason to think that the Deputy Collector intended to continue 
to stay the suit beyond that date, whether the defendant paid the arrears or not.” The petitions are 
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On the 27th February, 1947, the plaintiff in the present suit filed an application 
before the Deputy Collector stating that the stay order already granted must be 
taken to have expired as the defendant did not deposit two years’ arrears of rent 
and praying that the suit should therefore be taken up for.trial. In support of 
his application he would appear to have produced a copy of the order of Horwill, 
J. The Deputy Collector thereupon cancelled the order of stay which he had 
passed on the 2nd November, 1946, and directed that the trial of the suit should 
be proceeded with. The present civil revision petition is against this order of the 
Deputy Collector which is dated 31st March, 1947. 


Mr. Desikan argued that the Deputy Collector should not have cancelled 
his previous order after having directed that the suit should not be taken up for 
trial before 15th April, 1947. But I do not see why the Deputy Collector should 
not advance the trial of the suit when it is pointed out to him that an order of stay 
which he had previously made was passed for a period longer than what is warranted 
under the provisions of the Act. An order of stay is not an adjudication on the 
rights of the parties and it is quite within the competence of the Court to advance 
the trial of a suit notwithstanding the order of stay previously made, or if it is so 
inclined, to continue the order of stay for a longer time. 


It was next argued by Mr. Desikan that there is no provision under which 
in a suit like the present one the Court could direct the deposit of arrears of rent 
for two years. Section 4 (1) runs as follows :— 

“ All suits, proceedings in execution of decrees or orders and other proceedings— 

(a) for the eviction of tenants from their holdings or land, as the case may be, or in which 
a claim for such eviction is involved, whether in addition to a claim for rent or not, or 


(6) in which the sale of the holding of a tenant or ryot for recovery of rent is claimed and 

which are pending at the commencement of this Act or may be instituted thereafter in any civil or 
revenue Court shall be stayed subject to the provisions of the following sub-sections.” 
It is clear that clause (a) does not apply to this suit and it is equally clear that 
clause (b) applies. The question, however, is whether the order of stay is subject 
to any of the conditions laid down later in this section or in other words whether 
any of the following sub-sections covers a suit like the present. Sub-section (2) 
is concerned with suits for eviction of tenants in which there is also a claim for rent. 
Clause (i) of sub-section (2) deals with such suits instituted before the commencement 
of Act XVII of 194.6, while clause (ii) of the same sub-section deals with like suits 
instituted on or after the commencement of the Act. The present suit being 
one for recovery of arrears of rent and for an order directing the sale of the holding 
of the ryot for such recovery would obviously not come under sub-section (2) which 
goes and should be read along with clause (a) of sub-section (1). 


It is contended by Mr. Arunachalam, for the respondent that sub-section (3) 
would apply to the present suit. That sub-section is in the following terms :— 

“ In the case of a decree or order for eviction, if the decree or order provides for payment of 
rent, or in the case of a decree, order or other proceeding for the sale of a holding to recover rent, 
the tenant or ryot shall, within two months from the date of the commencement of this Act, deposit 
in Court, for payment to the landlord, the amount payable under the decree or order or an amount 
equivalent to rent for two years immediately preceding the commencement of this Act, whichever 
is less.” 

I shall revert to this sub-section after dealing briefly with the scope and effect of 
the rest of the section. 


The period specified in sub-section (2) or sub-section (3) can in proper cases 
be extended under sub-section (4) subject to the limitation contained init. Under 
sub-section (5) if a suit or other proceeding is stayed under sub-section (1) the 
ryot is directed to deposit each year’s rent as it accrues due during the subsistence 
of the order of stay. In his original order dated 2nd November, 1946, the Deputy 
Collector arm to give the ryot an opportunity of depositing the current year’s 
rent as provided in this sub-section, evidently under the impression that the provi- 
sions of the other sub-sections did not apply and that he had to provide only for 
payment of the rent which may fall due after the institution of the suit. 


h | 
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Sub-section (3) on which the advocate for the respondent relies does not by 
any means seem to be happily worded. It applies on the one hand to decrees 
or orders'for eviction where such decrees or orders provide for payment of rent. 
Admittedly the present case does not fall under that category. On the other hand 
sub-section (3) provides that in the case of a decree, order or other preceeding 
for the sale of holding to recover rent, the ryot shall deposit in Court within two 
months from the date of the commencement of the Act the amount therein specified 
which is either the amount payable under the decree or order or the rent for two 
years whichever is less. While section 4 (1) contemplates stay of two classes of 
suits, viz., suits for the eviction of tenants whether including a claim for rent or 
not and suits in which the sale of the holding of a tenant or ryot for recovery of 
rent is claimed and stay is made subject to the provisions of the following sub- 
sections, it is curious that there is no further reference in the following sub-sections 
to suits of the latter description while sub-section (2) lays down the conditions 
subject to which suits of the former class are to be stayed. If as would appear 
from the language of sub-section (1) the Lecislature contemplated some provision 
in regard to the deposit of rent in suits in which the sale of a ryot’s holding is asked 
for, such a provision can only be found in sub-section ( 3) under the rather inappro- 
priate expression ‘other proceeding’. It would no doubt be curious phraseology 
to describe'a suit as “other proceeding’ after referring to a decree or order, but 
if the words just quoted are not interpreted as including a suit, we are left in this 
peculiar position that there is no provision at al] under which the condition by way 
of a deposit of arrears of rent can be imposed upon a rvot where he seeks stay of 
a suit in which the prayer is for the sale of his holding. Having regard to the demi- 
nant intention underlying sub-section (1), namely, that the rights of the land-helder 
should be properly safeguarded where his suit is sought to be stayed, by providing 
for a deposit of rent by the ryot and in order to avoid a lacuna I think it is permissible 
to construe the words “or other proceeding’? in sub-section (3) as including a 
suit of the nature specified in section 4 (1) (b). 


The result of this construction would be that if a ryot failed to deposit what 
he has to deposit under the provisions of sub-section (3) he cannot ask for a stay 
of the suit any longer. What would happen if a suit for sale of a holding for recovery 
of rent is filed more than two months after Madras Act XVII of 1946 came into 
force and it:is consequently impossible for the ryot to comply with section 4, 
sub-section (3) which provides for deposit within two months of that date, I do 
not pause to consider. That difficulty does not arise in the present case and it is 
for the Legislature to amend sub-section (3) suitably to cover a case of that kind. 


In the view indicated above the order of the Deputy Collector directing the 
trial of the suit to be proceeded with is correct as the defendant did not make the 
necessary deposit. 


The C.R.P. is therefore dismissed with costs. 
K.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JustTICE HAPPELL. 
Thammana Gangaraju Chetty and others .. Appellants* 


' 0. 
1 
Pabbichetty Bhimalingam and others .. Respondents. 
Execution—Continuation of precious application for—Property put up for sale but not sold because there 
were no bidders—Petition “closed” by order of Court—.No final disposal of petition—Petition could be con- 
tinued by a later application. 


Where in an execution application the property is put up for sale but is not sold because there 
were no bidders and thereafter the District Munsi nae an order that the petition was “ closed,” 
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“there is no final disposal of the petition and a subsequent execution application filed would be in 
continuation of the prior one. 


Pattannayya v. Pattaypa, (1925) 50 M.L.J. 215, followed. ; 

Appeal against the order of the District Court of Vizagapatam, dated gth 
November, 1944, in A.S. No. 283 of 1945 preferred against the order of the Court 
„of the District Munsiff, Chodavaram, in unnumbered E.P. in O.S. No. 64 of 1931. 


P. Somasundaram and P. Suryanarayana for Appellants. 
E. Venkatesam for Respondents. 


The Court delivered the following 


JupcmMentT.—The question in this civil miscellaneous second appeal is whether 
a petition for execution filed by the decree-holder in O.S. No. 64 of 1991 was 
barred by limitation or not. It was not barred by limitation if it cculd Fe regarded 
as having been filed in continuation of the previous petition in E. P. No. 137 of 
.1934. It was barred by limitation if that petition had been finally dismissed. 


The learned District Munsiff of Chodavaram who dismissed the petition 
. expressed the opinion that the facts in the two cases decided bv this Court cited 
before him, viz., Pattannaypa v. Pattayya! and Madanapalli Lakshmikantha Nidhi, 
Lid. v. Raghunathacharlu*® were not applicable to the facts with which he was concerned: 
. The learned District Judge on the other hand was of opinion that the two decisions 
applied and in that view allowed the appeal to him. In E.P. No. 137 of 1934 
the property was put up for sale on the 6th December, 1937, but was not sold Fecause 
there were no bidders. Thereafter on 18th December, 1937, the District Munsiff 
made an order that the petition was closed. In these circumstances it is clear 
on the authority of Pattannayya v. Pattayya! that there was no final disposal of the 
petition so that the execution petition now in question was in continuation of it. 
This indeed is conceded by Jearned counsel for the appellant but he argues that 
the petition should not have heen held to be in time because of the inordinate delay 
in the presentation of it. The petitioner did take a very long time to decide to 
take any further steps in execution ; but mere delay cannot, on the authorities, 
affect the fact that when the petition now in question was filed, the previous petition, 
E.P. Nn. 137 of 1934 must be deemed to have been still pending. That being 
so the decision of the lower appellate Court was correct and this appeal must be 
dismissed with costs. 


Leave refused. 
V.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HAPPELL. 
R. Sivarama Padayachi and another .. Petitioners.” 


Madras Food Grains Control Order (1945), sections 3 (1) and 10—Prosecution for offence in contrarention 
of ction 3 (1) committed prior to coming into force of the Control Ordsr—Maintainability—Section 10 if would 
applv to such a case. 

The Collector and District Magistrate has no jurisdiction to make an order sanctioning the 
prosecution for an offence in contravention of section 3 (1) of the Madras Food Grains Control Order, 
1945, in respect of an offence committed before the date on which that order came into force. It 
cannot be said that the prosecution could be made because of section 10 of the Order. Section 10 
applies only to orders made in pursuance of the provisions of the Food Grains Control Order, 1942, 
and would have no application to section 3 (1) of the Madras Food Grains Control Order, 1945. 


4 
t 





1. (1925) 50 MLL.J. 215. 2. (1943) 2 M.L.J. sor. m 
* Cri. R. C. Nos. go7 and g08 of 1946. 17th April, 1947. 
(Cri. R. P. Nos. 873 and 874 of 1946). 
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Petitions under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pieased to revise the judgment ot the Ccurt of the Sub- 
Divisional, Magistrate, Mayavaram, dated 11th May, 1946,in C.A. Nos. 10 and 
11 of 1946 respectively (C.C. Nos. 19 and 20 of 1946, Siauonary Sub-Magistrave’s 
Court, Mayavaram). 

T. R. Ramachandran for Petitioners. 


The Assistant Public Prosecutor (A. S. Sioakaminathan) on behalf of the Crown. 
The Court made the following 


ORDER.— The petitioners have been convicted for an offence in contravention 
of section 3 (1) of the Food Grains Control Order read with rule 81 (4) of the 
Defence ot India Rules and have been sentenced to pay a fine of Rs. 100 each. 


The point taken in support of this revision petition is that the Madras Food 
Grains Control Order came into force only on the ist January, 1945, whereas 
the offence charged under the order was committed on the 11th May, 1944. The 
learned Assistant Public Prosecutor was disposed to argue first that a prosecution 
for the offence could be properly made under the Madras Food Grains Control 
Order because of the provisions of section 10 of that order. Section 10 however 
applies only to orders made in pursuance of the provisions of the Food Grains 
Coatrol Order, 1942, and seems to have no application to section 3 (1) of the Madras. 
Food Grains Control Order. The lood Grains Control Order, 1942, which was 
repealed by Madras Order of 1945 on the ist January, 1945, contained the same 
provisions as that emoodied in section 3 (1) ot the Madras Food Grains Control 
Order. Having regard to section 6 of the General Clauses Act a prosecution could 
have been instituted under section 3 (1) of the Food Grains Control Order, 1942, 
notwithstanding the fact that that order had been repealed. Unfortunately, 
however, the prosecution was not instituted under that Order ; but sanction was 
givea by the Collector and District Magistrate, Tanjore, for the prosecution to 
be instituted under section 3 (1) of the Madras Food Grains Control Order, 1945, 
and the charge was framed azainst the petitioners as a charge under section 3 (1) 
of the Madras Food Grains Control Order, and they were convicted of an offence 
in contravention of that section. The point taken is purely technical ; but it must 
be held that the Collector and District Magistrate had no jurisdiction to make 
an order sanctioning the prosecution under the Madras Food Grains Control 


Order, in respect of an offeace committed before the date on which that order 
came into force. 


The convictions of the petitioners must therefore be set aside and their peti- 
tions are allowed. ‘The fines, if paid, will be refunded to them. 


V.S. Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BELL AND MR. JUSTIOE GOVINDARAJACHARI. 


Pasumarti Satyanarayana Rao and another .. Appellants* 
t U. 
The Official Receiver of West Godavari and another .. Respondents. 
Provincial Insolvency Act (V of 1920), sections 5 and 43 and Civil Procedure Code (V ? , 
rule 1—Orders passed under section 43 Gitte Prasad Isaka Ae ee Br ie Bhaag jaba ija 


Orders passed under the Provincial Insolvency Act are reviewable as Order 47, rule 1, Civil 
Procedure Code, is rendered applicable to proceedings in insolvency by section 5 of the Provincial 
Insolvency Act. 





* A.A. O. Nos. 641 and 642 of 1945- srd September, 1947. 
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Where matters of which the Court should have been apprised by the Official Receiver are not 
brought to its notice and the Court annuls the insolvency under section 43 of the Provincial Insolvency 
Act, the Court would have jurisdiction to entertain an application for review of such an order when 
its attention 18 drawn to tne tacts which were.not placed betore it by the Official Receiver and 
which justify a re-consideration of the previous order. 

Official Receiver, Tanjore v. Natarqja Sastrial, (1922) 44 MLL.J. 251: I.L.R. 46 Mad. 405 and 
Abbireadi v. Venkatareddi, (1925) 51 M.L.J. 60, followed. 

Appeals against the orders of the District Court of West Godavari at Ellore, 
dated 19th April, 1945, in unregistered petition of 1945 (541 and 575) in I.P. 
No. 8 ot 1927. i 


B. V. Subrahmanyam for Appellants. 
V. Viyyanna for Respondents. 
The Judgment of the Court was delivered by 


Govindarajacharti, J.—These civil miscellaneous appeals are against the orders 
of the District Judge of West Godavari dismissing two petitions filed by the ap- 
pellants, two creditors of an insolvent, for review ot an order which had been made 
py the District Judge on the 18th November, 1944, whereby he annulled the insol- 
vency under section 43 of the Provincial Insolvency Act. The insolvent was one 
Chakka Rangayya who was adjudged an insolvent on his own petition on the 17th 
November, 1927, in I.P. No. 8 ot 1927 on the file of the District Judge of West Goda- 
vari. It would appear that the insulvent had obtained a decree for about Rs. 10,000 
against one Appala Raju. ‘There was a doubt whether that decree created a charge 
and there was litigation for the purpose of enforcing the charge, if any. The two 
appellants and certain other creditors financed that litigation and advanced about 
Rs. 2,000. ‘The litigation was, however, unsuccessful and it was ultimately esta- 
blished that there was no charge in respect of the decree against Appala Raju. 
On the 25th September, 1944, the Official Receiver wrote to the District Judge 
asking that the adjudication should be annulled. On the 24th October following, 
the District Judge directed that notice of the Official Receiver’s letter be given 
to the concerned vakils. He also called for a report from the Official Receiver 
as to whether the administration of the estate was completed and whether there 
was any amount in deposit to cover the charges of publication of the notice of annul- 
ment. The matter was ‘‘called on” the 4th November by which time notice was 
given only to one vakil. Notices were therefore directed to be served on three 
other vakils who had appeared for some of the creditors in the course of the in- 
solvency proceedings and the matter was adjourned to the 18th November to await 
the opjections of the creditors and the report of the Official Receiver. Nobody 
appeared on the date. Meanwhile the Official Receiver submitted his report 
in which he stated that there was one decree in favour of the insolvent which he, 
could not execute as none of the creditors was taking any interest in the matter 
of the execution of that decree. He recommended that the adjudication should 
be annulled and that an order should be made revesting the property in the insol- 
vent. This recommendation was accepted by the District Judge who annulled 
the insolvency under section 43 of the Provincial Insolvency Act. Two of the 
creditors thereupon filed applications under Order 47, rule 1 of the Code of Civil 
Procedure read with section 5 of the Provincial Insolvency Act for reviewing the 
order which the District Judge had made on the 18th November, 1944. The appli- 
cations were dismissed by the District Judge and the present appeals are against 
those orders of dismissal. In the supporting affidavits the creditors referred to 
the fact that the insolvent died on or about 13th November, 1941, and that they 
and certain other creditors had advanced a sum of Rs. 2,000 tor the Litigation 
already referred to and that the proper course for the receiver would have been 
to auction the decree in the insolvent’s favour and to realise thereby as much as 
could be realised and distribute the same amongst the creditors. Reading the 
letter of the Oificial Receiver and the affidavit together it is obvious that the Official 
Receiver was unaware of the death of the insolvent so early as 1941 and that 
he failed to recommend what he ought to have recommended, sig., the sale of 
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the decree in favour of the insolvent. He no doubt says that none of the creditorr 
‘co-operated with him in the matter of execution of the decree, but it does not appeas 
whether he issued any notice to the creditors asking them for assistance in the 
matter of execution and whether on such notice they refused or neglected to co- 
operate with him. Thus matters of which the Court should have been apprised 
by the Official Receiver were not brought to its notice. The District Judge was 
therefore not justified in refusing to review his previous order when his attention 
was drawn to facts which were not placed before him by the Official Receiver 
‘and which justified his re-considering his previous order and setting aside the annul- 
ment which he had directed. 


It has been argued by Mr. Viyyanna on behalf of the second respondent in 
these appeals who is said to be the legal representative of the deceased insolvent 
that the lower Court had no power to review its previous order. He relied on 
Venugopalachariar v. Chinnalal Sowcar1 in support of his argument. In that case 
there was an application under Order 9 of the Civil Procedure Code read with 
section 5 of the Provincial Insolvency Act for sétting aside an order of annulment 
which had been passed in the absence of the insolvent. It was pointed out that 
under section 10 of the Provincial Insolvency Act the insolvent could apply for 
a fresh adjudication, since section 5 of the Provincial Insolvency Act provides that 
the provisions of the Code of Civil Procedure shall apply subject to the provisions 
of the Act. Phillips and Madhavan Nair; JJ., held-in the case under discussion 
that the special procedure prescribed by section 10 excluded the procedure laid 
down in Order o of the Code of Civil Procedure. ‘It is not suggested that there 
is any special procedure prescribed by the Provincial Insolvency Act of which 
the creditors could have availed themselves, in the circumstances of the present 
«ease. There is abundant authority in support of the proposition that orders passed 
under the Provincial Insolvency Act are reviewable as Order 47, rule 1 is rendered 
applicable to proceedings in insolvency by section 5 of the Provincial Insolvency 
Act (see Official Receiver, Tanjore v. Nataraja Sastriat® and Abbireddi v. Venkatareddt®). 
We therefore hold that there was jurisdiction in the Court to entertain the appli- 
cation for review filed by the creditors. In view of what we have stated above 
as regards the merits of these applications, we allow the appeals and grant the 
review asked for. The second respondent will pay the costs of these appeals, but 
there will be only one counsel’s fee. 


V.S. l l Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAJAMANNAR AND, MR. JUSTICE SHAHABUDDIN. 


“The Public Prosecutor ‘. 4. Appellant* 
v. i 
Oor Goundan alias Sommalai Goundan and another .. Respondents. 


Penal Code (XLV of 1860), section 302 and Evidence Act (I of 1872), section 27—Admissible portior- 
of the statement mads by accused to the police leading to recovery of knife—Sufficiency to convict accused in the 
absence of evidence connecting the knife or accused with murder. 

Where on a proper view of section 27 of the Evidence Act the only poun of the statement made 
to the police by an accused charged with murder was “I have buried in the margin of the eastern 
ridge of my sugarcane garden the knife. If you come with me I shall take and give it,” and there 
was no other evidence connecting the knife or the accused with the murder and the chemical analysis 
of the knife did not disclose stains of human blood, 


Held, that the statement did not connect the accused with the murder and in the circum- 
-stances the charge of murder cannot be held to have been proved. 


Appeal against the order of the Court of Session of Salem Division in GC. 
No. 73 of 1946. 





I. (1926) 51 M.L J. 209. : g. (1925) 51 M.L.J. 6o. 
a. (1922) 44M.L.J.251 : I.L.R. 46 Mad. 405. 
* Cri. Appeal No. 86 of 1947. = 28th May, 1947. 


55 


428 THE MADRAS LAW JOURNAL REPORTS. [1047 


The Assistant Public Prosecutor (A. S. Stvakaminathan) for Appellant. 
K. S. Sundaram for Respondents. 
The Judgment of the Court was delivered by 


Shahabuddin, 7.—This is an appeal preferred by the Provincial Government 
against the acquittal of the accused in Sessions Case No. 73 of 1946 in the Court 
of Session, Salem Division. The charge against the accused was that on or about 
the 1st May, 1946, they intentionally caused the death of Aran alias Arumuge 
Padayachi in furtherance of their common intention to killhim. On the evening 
of the 4th May, the corpse of the deceased Aran was found in the river bed close 
to the village of Porasalapatti. The head had been severed and it was found. 
at some distance from the trunk. Information of this occurrence was given by 
P.W. 4 to P.W. 5, the Village Munsiff, and the post mortem examination disclosed. 
an incised injury on the abdomen and another in front of the left armpit. In 
the opinion of the doctor these injuries could have been caused with a knife like 
M.O. 1 which was recovered as a result of a statement made by the first accused 
to the police. The part of this statement marked by the learned Sessions Judge 
under section 27 of the Indian Evidence Act, according to the view taken by this. 
Court of that section was this, 


“ Before burying I had cut the belly asunder with the knife. There was a silver waist cord om 
the waist of the corpse. I removed it and gave it to my brother-m-law. I have buried in the 
margin of the eastern ridge of my sugarcane garden the knife with which Aran’s neck was cut. If 
you come with me I take and give it.” 


The second accused is the brother-in-law of the first accused and from him a silver 
waist cord was recovered. There is no direct evidence and the prosecution relied 
entirely on the statement mentioned above. 


The learned Sessions.Judge however thought it was permissible to peruse 
the entire statement and having regard to the fact that the portion that was not 
admitted in evidence was to the effect that Aran had been throttled to death before 
his head and belly were cut, he considered that the charge of murder had not been 
proved against the first accused. As regards the second accused he took the view 
that there was nothing in the evidence to connect hrm with the murder. The 
possession of the silver waist cord he held could make out a case of misappro- 
priation or theft. In this view the learned Judge came to the conclusion that the- 
accused were not guilty and therefore acquitted them. 


The main ground in the memorandum of appeal is that the learned Judge 
should not have referred to the inadmissible portion of the statement made by 
the first accused to the police, but should have confined himself to the portion 
actually admitted and that as there was no evidence that the deceased was throttled 
to death before his head was cut off, the acquittal was not justified. But according 
to the decision of their Lordships of the Judicial Committee in Pulukuri Kotayya 
v. King-Emperor!, where the view of this Court on section 27 of the Indian Evidence 
Act was overruled, the only portion of the statement made by the first accused 
to the police that can be admitted in evidence-is this, 

“T have buried in the margin of the eastern ridge of my sugarcane garden the knife. If 

you come with me I shall take and give it.” 
This statement does not connect the accused with the murder. The chemical 
analysis of the knife did not disclose stains of human blood. ‘There is no other 
evidence connecting the knife or the accused with the murder. In the circum- 
stances the learned Assistant Public Prosecutor does not rightly press this appeal.. 
We therefore dismiss it. 


V.S. sa = Appeal dismissed. 


Ş ` 2 : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| 


PRESENT :—Mr. Justice BELL AND MR. JusTicE GOVINDARAJACHARI. 


The Associated Oil Mills, Ltd., Katpadi | -. <Appellani* 
v. 
The Provincial Government of Madras represented by the 
Collector of North Arcot at Vellore, .. Respondent. 


Defence of India Act (1939), section 19 (1) (e) (i) and Land Acqusition Act (I of 1894), section 23— 
‘Requisition by Government—Liability to pay interest on the amount of compensation awarded, 

Land belonging to the claimant was requisitioned by the Gdvernment for mili urposes. 
under section 19 (0) e) (i) of the Defence of India Act with some structures which ia of a 
groundnut ail , which but for the requisition would have been worked by the claimant. The 
claimant removed the mill to a different place and after obtaining the necessary permit started working 
the same. The claimant claimed compensation by way of loss of income to the date when it. 
received the it, and interest on the amount awarded and it was contended on behalf of the 
Government iar: is for the claimant to show that it could not have obtained a permit and 
started working the mill earlier and that interest was not payable on the amount awarded. 


Held, (i) even assuming that the contention of the Government was correct, the claimant had 
established by evidence that it could not have started working-the mill earlier than the date up to. 
which compensation was claimed. 

(ii) The claimant was not entitled to any interest as there was no agreement by the Govern- 
ment to pay any interest and there is no provision for the award of interest in section 29 of the Land 
Acquisition Act, which is the only section made applicable to requisition by the Government under 
section 19 (1) (€) (i) of the Defence of India Act. ` f 

(iii) The claimant was not entitled to any interest from and up to the date of reference to the 
arbitrator as no such claim was put forward before the arbitrator. 


Appeal against the order of the District Judge of North Arcot at Vellore, dated. 
„th August, 1945 and made in O.P. No. 16 of 1945. 


CG. Venugopalachart, V. Ramaswami, and T. T. Srinivasan for Appellant in 
A.A.O. No. 667 of 1945 and Respondent in A.A.O. No. 732 of 1945. | 


The Government Pleader (K. Kutttkrishna Menon) for Respondent in A.A.O. 
No. 667 of 1945 and Appellant in A.A.O. No. 732 of 1945. 


| ae 
The Judgment of the Court was delivered by `> > l 


Govindarajachari, j-—These two appeals are directed against the judgment 
and decree of the District Judge of North Arcot, Vellore, acting as an arbitrator 
under section 19 (1) (b) of the Defence of India Act. C.M.A. No. 667 of 1945 
is by the Associated Oil Mills, Ltd., Katpadi, hereinafter referred to as the claimant 
and C.M.A. No. 732 of 1945 is by the Government of the Province of Madras. 
It is convenient to deal with the latter appeal first. 


The only point taken in this appeal on behalf of the Government is that in his 
award concerning the loss of income to the claimant the District Judge should 
have confined it to the period from ist June, 1942 to 11th September, 1942, and 
should not have given any amount for loss of income for the period between 11th 
September, 1942 and 15th October, 1942. About 4 acres and 15 cents of land 
belonging to the claimant in the:village of Ammanur in Arkonam taluk was requi- 
sitioned by the Government for military purposes with some superstructures standing 


thereon. The order requisitio ing those properties was passed on the goth May, 
1942 ; but possession was actually 


taken three days later. The superstructures 
included a mill which the claimant had erected for crushing groundnuts and other 
oil seeds. It is common ground that the claimant.would have commenced the 
working of the mill and would have gone on with the manufacture of oils had it 
not been for the requisitioning. of the properties by the Government. After it 





* A. A. O. Nos. 667 and 732 of 1945. 25th August, 1947. 
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received the order of requisition the claimant had to remove the mill from there 
and erect it at Katpadi. On behalf of the claimant it was at first claimed that 
it should be awarded compensation by way of loss of income from the 23rd May, 
1942 to ist November, 1942. At the time, however, when evidence was 
adduced before the arbitrator the claim was restricted to the period between the 
ist June, 1942 and 24th October, 1942. There is no objection on the part of the 
Government to the ist June, 1942, being regarded as the commencement of the 
period ; but it is contended by the Government that the claimant should not be 
awarded any compensation for loss of income after the 11th September, 1942. 
The District Judge awarded Rs. 63,259-12-0 under this head calculating as already 
stated for the period between Ist June, 1942 and 15th October, 1942. It would 
appear that the claimant applied to the proper authorities for permission to work 
the factory on the 6th October, 1942, and that permission was given on the 11th 
‘October, 1942. The District Judge allowed four days for the permit to reach the 
claimant and that is how he fixed the 15th October, 1942, as the date up to which 
-compensation should be awarded. On behalf of the Government the learned 
Government Pleader argued that it is for the claimant to show that it could not 
have started the working of the factory at Katpadi at an earlier date. The evidence 
on this matter is meagre; but from the evidence of the claimant’s director who 
was the only witness examined in the case it appears that soon after the requisition 
was received the claimant purchased another site at Katpadi on the 2nd June, 1942, 
and that with the greatest expedition the witness constructed the buildings there 
and planted the machinery which he had removed from Arkonam, by the last 
week of October, when according to him he actually started pressing oil after getting 
a permit. There was no serious challenge of this statement which was made by 
the witness in his examination-in-chief. He was asked in  cross-examination 
about the purchases made by his company on the 11th September, 1942, and again 
on the 14th September. He admitted the purchases, but stated that they were for 
small amounts, He added that the company carries an advance stock of 15,000 
bags valued at Rs. 3,75,000. - The Government called no evidence contra. The 
mere fact that some quantity of groundnut was purchased on the 11th September 
and 14th September, does not indicate that the crushing of the groundnut was 
started on either of these dates. Assuming that it is fete claimant to establish 
that it could not have started the working of the mill at Katpadi earlier, the evidence 
given by the witness examined on behalf of the claimant, in our opinion, satisfactorily 
-establishes that the company could not have started the working of the mill at 
Katpadi earlier than the date fixed by the learned District Judge. It is not denied 
that the mill could not be worked without a permit which was only issued on the 
11th October, 1942. All that is suggested on behalf of the Government is that 
the claimant could have constructed the mill at Katpadi and obtained the permit 
earlier than that date but for reasons already stated not only has the Government 
not made this out, but the claimant has definitely established that it could not have 
-started the working of the mill at Katpadi earlier than 15th October. That is the 
only point argued in the appeal filed by the Government. The appeal fails and is 
dismissed with costs. 


In the appeal filed by the claimant two points were taken on its behalf. One 
3s that interest should have been awarded by the learned District Judge on the 
amount which he has decreed. The second is that the learned District Judge is 
-wrong in allowing only Rs. 100 by way of costs to the claimant, while allowing a 
Jike amount of costs to the Government though the claimant has very substantially 
succeeded before him. 


As to the first point we do not see how interest can be awarded on an amount 
which is in the nature of damages. It was suggested that the Government had 
agreed to pay interest. The appellant’s counsel took us through some of the letters 
which passed between the claimant’s solicitor and the Government in an endeavour 
to establish that there was an agreement between the claimant and the Government 
as to the amount payable to the former by way of compensation for loss of income, 
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We are satisfied that at no stage during the correspondence was there any such 
agreement. In his award dated 31st January, 1945, the Collector of North Arcot 
refers to the claims made before him on behalf of the Associated Trading Corporation, 
Limited and the Associated Oil Mills, Ltd., the latter being the claimant in this 
an Dealing with the claim made by the Associated Trading Corporation 

e stated that it was agreed between the Government and the Corporation that 
Rs. 3,394-0-0 should be paid by the Government by way of compensation for 
requisitioning certain properties of the Corporation and in referring to this amount 
the Collector says that the Government was pleased to sanction payment of interest 
at 6 per cent. per annum on the amount of compensation as finally agreed upon. 
In a separate paragraph he refers to the claim made by the Asscciated Oil Mills, 
Ltd. There he simply sets out the particulars of the amounts which the Govern- 
ment was prepared to pay to the claimant and expressly states that there teing 
no agreement between the Associated Mills and the Government, there would Le a 
reference to the arbitrator, viz., the District Judge of North Arcot. Moreover, 
we are not concerned with the question whether there was any agieement between 
the Government and the claimant as to the period for which ccmpensation should 
be awarded for loss of income, the point which we have to decide teing merely 
whether the Government consented to pay interest. We have not Leen shown 
any document from which it can be said that the Government agreed to pay interest 
on such compensation as may be awarded to the claimant. 


It was then argued on behalf of the appellant that under section 19 (1) (e) (i) 
of the Defence of India Act, it would be entitled to the award ofinterest. Section 
Ig (1) (e) (i) runs as follows :— 

“ The arbitrator in making his award shall have regard to— 

(i) The provisions of sub-section (1) of section 23 of the Land Acquisition Act, 1894, so far 
as the same can be made applicable.” 
Turning to sub-section (i) of section 23 of the Land Acquisition Act it will Le noticed 
that there is no provision therein for the award of interest in cases arising under 
the Land Acquisition Act, the appropriate provision teing contained in section 34, 
which, it will be observed, is not one of the provisions made applicable by the Defence 
of India Act to claims made in regard to properties which are requisitioned. Refer- 
ence was made on behalf of the appellant to the decision of the Judicial Ccmmittee 
in Inglewood Pulp and Paper Co.v. New Brunswick Electric, Lid.1 At page 290 of the 
report occur the following observations of the Privy Council :— 

‘Tt is now well-established that on a contract for sale and purchase of land it is the practice 
to require the purchaser to pay interest on his purchase money from the date when he took possession 
Be aed Cave, L.G., in Swift v. The Board of Trads*). 

n PF law on the point has also been extended to cases under the Lands Clauses Consolidation 

ct, 1845.” 

So far as the compulsory purchase of properties in this country is concerned, the 
law is statutorily laid down in the Land Acquisition Act. In the aksence of any 
provision in the Defence of India Act or the rules framed thereunder making 
section 34 of the Land Acquisition Act applicable and in view of the provision 
expressly making sub-section (1) of section 23 of that Act alone applicakle, we 
are unable to see on what general principle we can award interest to the claimant 
because he was kept out of the use of money which ultimately is found payable 
to him by way of compensation. 


It is unnecessary for us to go into the question whether any interest is awardable 
from and after the date of the reference to the arbitrator. Assuming that there- 
is power and jurisdiction in the arbitrator to award interest during the pendency 
of the arbitration in appropriate cases, it must ke noticed that no claim for interest 
from the commencement of the arbitration proceedings was made before the arbitra- 
tor. In a careful judgment the learned District Judge deals with every one of 


1, ALR. r928 P.C. 287. ` 7 2. (1925) A.G. 520 at 532. 
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the claims made before him and there is no reference anywhere to any claim for 
interest. In these circumstances we must hold that the claimant is not entitled 
‘to the award of any interest on the amount which has been decreed to him. 


As regards costs it must be mentioned that by the time the reference was 
made to the arbitrator the claimant’s total demand stood so high as Rs. 1,65,275-5-6. 
-It is only in the statement that he subsequently filed before the arbitrator that 
the claim in respect of loss of income was reduced to the figure Rs. 72,957-4-2. 
It is true that the District Judge has awarded Rs. 63,259-12-0 which represents 
_a substantial portion of the amount claimed in the respondent’s statement but if 
costs are to be awarded ad valorem as the appellant’s advocate claims, the Govern- 
ment would be entitled to costs on the amount in respect of which the claimant’s 
demand was refused by the learned District Judge. If there are to be costs ad 
valorem on both sides there would be very little difference indeed in the matter 
of the resultant costs payable by one side to the other. We are unwilling to interfere 
with the discretion of the learned District Judge in his award as to costs. He fixed 
the sum at Rs. 100 each to the counsel appearing for the Government and the 
claimant. In our opinion the award must stand. The appeal filed on behalf 
of the claimant also fails and is dismissed with costs. 


V.P.S. Appeals dismissed. 


[FEDERAL COURT OF INDIA.] 
(On appeals from the High Court of Judicature at Patna.) 


PRESENT :—SIR PATRICK SPENS, Chief Justice, SIR MUHAMMAD ZAFRULLA KHAN 
AND H. J. Kania, JJ. 


Civil Appeal No. TTI of 1946. 


Messrs. Chatturam and others .. Appetlanis* 
D. 
The Commissioner of Income-tax, Bihar .. Respondent. 
Civit Appeal No. IV of 1946. 
‘Chatturam Horilram, Ltd. .. Appellant 
D. 
The Commissioner of Income-tax, Bihar .. Respondent, 
Cioil Appeal No. V of 1946. 
Darsan Ram and others .. Appellants 
U. 
The Commissioner of Income-tax, Bihar .. Respondent. 


Government of India Act (1935), section 92 2 and (2)—Scope of the Governor's powers under —Power of 
‘Governor to give retrospective effect to any Act by Notification under section 92 (1) or enactment of a Regulation 
ne aa g2 (2)—Notification by Governor of Bihar on 26th May, 1940 and Bihar Regulation I of 1941 
— ity. 

It cannot be said that section 92 of the Constitution Act does not give legislative powers to the 
‘Governor in respect of excluded or partially excluded areas and that it is only a delegation of 
administrative authority. The Governor has been given the right to modify any act of the Legis- 
lature and such a right is only legislative power and not administrative power. 


Section 92 (1) only deals with a Governor’s power to apply an existing Act ın operation in the 
whole or a portion of British India, with exceptions or modifications to the whole or part of an excluded 
‘or partially excluded area. It does not give him power to make independent legislation. Sub- 
section (2) however stands on a different footing. The words of the sub-section do not limit his 
legislative powers to any period of time or to any particular entry in the three lists in the Seventh 

edule of the Constitution Act. Therefore, any Regulation issued by the Governor under the 
power vested in him under section 92 (2) can override an Act of the Federal or Provincial Legislature 
qn operation in the area in question. To determine the extent of the legislative powers of the Governo 
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the two sub-sections have to be read together and they clearly show that acting under the appropriate 
sub-section he has full plenary powers of legislation. 


The words in the Notification issued by the Governor of Bihar on 26th May, 1940, that the 
Acts mentioned in the schedule “ shall be deemed to have been applied” have to be construed to 
mean as if they were in existence, although not in fact, from the dates mentioned in the Notification. 
Further, the Notification uses expressly the word ‘ retrospectively.’ It is therefore clear that the 
intention of the Governor was to give effect to those Acts retrospectively. To make matters clear 
Regulation I of 1941 was issued by the Governor of Bihar on 13th June, 1941, under section 92 (2) 
of the Act. The words in that R tion “ shall be deemed to have come into force in the areas to 
which the Regulation extends on the various dates mentioned therein ” give it a retrospective effect. 
As under section g2 (2) the Governor has plenary powers of legislation in respect of the partially 
excluded areas, he has clear power to make the Regulation and make the existing Acts applicable 
to the areas with retrospective effect. 


Mahabir Prasad, Senior Advocate, Federal Court (R. J. Bahadur, Advocate, 
Federal Court, with him) instructed by S. P. Varma, Agent, for Appellants (in all 
the appeals). 


Sir Noshirwan P. Engineer, Advocate-General of India, G. W. Joshi, Advocate, 
Federal Court and S, N. Datta, Advocate, High Court, Patna, with him) instructed 
by K. Y. Bhandarkar, Agent for Respondent (in all the appeals). 


The Judgment of the Court was delivered by 


Kania, J.— These are three appeals from three judgments of the High Court 
of Judicature at Patna. The appellants are all residents of Jhumritalaiyaa place 
in the district of Hazaribagh in Chotanagpur Division of Bihar. By an Order 
in Council, dated 3rd March, 1936, Chotanagpur and Santal Parganas were declared 
to be “ partially excluded areas”. The questions involved in these appeals are 
with regard to the assessment of the appellants to income-tax for the year 1940-41. 
Except for minor differences in the dates, the points of law raisedin the appeals 
and the facts are identical. Under the circumstances one judgment can conveniently 
dispose of the three appeals. 


The assessees have been assessed for the year 1940-41. Their accounting 
year was 1939-40. On or about the 2oth April, 1940, a notice under section 22 
(2) of the Income-tax Act was served upon the assessees requiring them to furnish 
a return in the prescribed form. On the 22nd April, 1940, a notice under section 22 
(1) of the Income-tax Act was published inthe newspapers requiring persons 
generally to submit the returns in the prescribed form. The Indian Finance Act 
of 1940 had not been extended by any Notification up to that time to this partially 
excluded area. On the 26th May, 1940, the Governor of Bihar issued a Notifica- 
tion under section g2 (1) of the Government of India Act, 1935, in the following 
terms : 

“ In exercise of the power conferred by sub-section (1) of section g2 of the Government of India 
Act, 1935, the Governor of Bihar is pleased to direct that each of the Acts specified in the Schedule 
shall be deemed to have been applied to the Santal Parganas and the Chotanagpur Division with 


affect retrospectively from the date on which each of the said Acts came into force in other parts of 
he Province of Bihar. 


SCHEDULE. 


(1) The Indian Income-tax (Amendment) Act, 1939 (VII of 1939). 
(2) The Income-tax Law Amendment Act, 1940 (XII of 1940). 

(3) The Excess Profits Tax Act, 1940 (XV of 1940). 

(4) The Indian Finance Act, 1940 (XVI of 1940).” 


To remove doubts as to the retrospective applicability of the Indian Finance Act, 
1940 and the other Acts mentioned in the Notification, acting under section 92 (2) 
of the Government of India Act, 1935, the Governor of Bihar made Regulation I 
of 1941, for the peace and good government of the area in question. It received 
the assent of the Governor-General on the 13th of June, 1941 and*was published 
in the Bihar Official Gazette on the 17th of June, 1941. The Regulation was in 
the following terms : 
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. . “ BIHAR REGULATION I OF 1941. 
The Chotanagpur Division and the Santal Parganas District Validating Regulation, 1941. 
A 
Regulation. 


To remove doubts as to the Operation of certain Acts of the Central Legislature in the Partially excluded areas- 
of the Province of Bihar. Mls oe 


WHEREAS it is expedient to'rémove doubts as to the operation of certain Acts of the Central | 
Legislature in the partially excluded areas of the Province of Bihar. 
It is hereby enacted as follows :— 


Short title, extent and com-""' r. (1) This Regulation may be called Tue CHOTANAGPUR, 
mencement. DIVISION AND THE SANTAL PARGANAS VALIDATING REGULATION, 1941. 
- (2) It extends to the Chotanagpur Division and the Santal Parganas District. 
(3) It shall come into force at once. 


2. (1) Section 1 and Part I of the Indian Income-tax: 

Operation of Act VII of (Amendment) Act, 1939, shall be deemed to have come into force 
1939. ‘‘ ‘in the area to which the Regulation extends on the rst day of 
"“ April, 1939 : i 

Provided that sub-clauses (iti) and (fv) of clause (b) of section II shall not be deemed to have- 
taken effect earlier than the 1st day of April, 1940. 

(2) Part II of the Indian Income-tax (Amendment) Act, 1939, shall be deemed to have 
come into force in the said area on the date appointed by the Central Government for its coming 
into force, throughout British. India generally, 

3. The Income-tax Law Amendment Act, 1940, the Excess Profits Tax Act, 1940, and the 
Indian Finance Act, 1940, shall be deemed to have come into force in the area to which this Regulation. 
extends on the 26th day of March, 1940, the 13th day of April, 1940, and the 6th day of April, 1940, 
respectively.” pe ar > 

The assessees submitted their returns to the appropriate Income-tax Officer 
and the assessment proceedings were completed before the Income-tax Officer 
on the gth March, 1941." The assessees appealed to the Appellate Assistant Com- 
missioner, but the same were dismissed on the goth December, 1942. There were 
further appeals to the Income-tax Appellate Tribunal but the same were also dis- 
missed on the 27th July, 1943,, On the application of the assessees, the Income- 
tax Tribunal framed a question of law under section 66 (1) of the Indian Income- 
tax Act, 1922 and submitted the same in each case for the opinion of the High Court 
of Judicature at Patna. The question was in the following terms : 


“ Whether the Notification dated the 26th May, 1940, read with the Chotanagar Division and’ 
Santal Parganas District Validating; Regulation, 1941, issued by the Governor of Bihar, is competent 
in law to validate the proceedings initiated and completed for the assessment of the applicant under 
the Indian Income-tax Act, 1922, as amended by the Indian Income-tax Act, 1939, for the assessment. 
year 1940-41.” 


The High Court answered the question in the affirmative. As the judgments 
dealt with the construction of sectibns 9I and g2 of the Government of India Act, 
the High Court granted: a, certificate under section 205 (1) of the Government 


of. India Act, 1935. The appellants have thereupon brought these appeals to this 
Court. 


Section gi (1) (which only is material for the discussion in these appeals) 
and section 92 of the Government of India Act, 1935, run as follows : 


ay ty Qt. (1) In this Act the expressions ‘excluded area’ and 
Excluded areas and partially `` partially excluded area’ mean respectively such areas as His. 
excluded areas. ‘Majesty may by Order in Council declare to be excluded areas. 
or partially. excluded areas. 
The Secretary of State shall lay the draft of the Order which it is proposed to recommend His 
ey to make under this sub-section before Parlament within six months from the passing of this 
Act. ` UEN na ; i 


- 92. (1) The executive authority of a Province extends to excluded and partially excluded 
< «4 areas therein, but, notwithstandi anything in this Act, no Act 
Administration of excluded, pf the Federal Legislature or of the Provincial Legirlature shalk 
areas and partiaJy excluded , apply to an excluded area or a partially excluded area, unless, the- 
areas, . , 1, , Governor by public notification so directs, and the Governor im 
= giving such a direction with respect to any Act may direct that 


eu v 
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the Act shall in its application to the area, or to any specified part thereof, have effect subject 
to such exceptions or modifications as he thinks fit. l 


| (2) The Governor may make regulations for the peace and good government of any area 
in a Province which is for the time being an excluded area, or a partially excluded area, and any 
regulations so made may repeal or amend any Act of the Federal Legislature or of the Provincial: 
Legislature, or any existing Indian Law, which is for the time being applicable to the area in question, 


Regulations made under this sub-section shall be submitted forthwith to the Governor-General 
and until assented to by him in his discretion shall have no effect, and the provisions of this Part of 
this Act with respect to the power of His Majesty to disallow Acts shall apply in relation to any such 
regulations assented to by the Governor-General as they apply in relation to Acts of a Provincial 
Legislature assented to by him. 

(3) The Governor shall, as respects any area in a Province which is for the time being an 
excluded area, exercise his functions in his discretion.” 

It was first contended that the Income-tax Act, 1922, itself was not applicable 
to these areas as no Notification or Regulation under section 92 applying the said 
Act to the said areas had been issued by the Governor of Bihar. This contention 
is unsound. By sub-section (2) of section : of the Indian Income-tax Act (XI of 
1922), it is provided that the Act extends to the whole of British India including 
Baluchistan and Santal Parganas. It may be noted that this Act was passed before 
the Government of India Act of 1935. The term ‘British India’ is defined in 
section 311 (1) of the Constitution Act as follows : 

“ British India means all territories for the time being comprised within the Governors’ provinces: 

and the Chief Commissioners’ provinces.” 
The areas, in question are a part of the Province of Bihar and are therefore included 
in a Governor’s Province. By section 292 of the Constitution Act, it is proyided 
that notwithstanding the repeal by that Act of the previous Government of India 
Act, but subject to the other provisions of the Act, all the law in force in British 
India immediately before the commencement of Part III of the Act shall continue 
in force in British India until altered or repealed or amended by a competent Legis- 
lature or other competent authority. It is therefore clear that the Indian Income- 
tax Act (XI of 1922) was in force when the Constitution Act came into force and 
continued to remain operative, amongst others, in the Province of Bihar until 
altered, as provided in section 292 read with section 92 of the Constitution Act: 
It is therefore futile to contend that the Notification of the 26th May of 1940 to 
the extent'it sought to make operative the Income-tax (Amendment) Act of 1939 
(VII of 1939) and the Income-tax Law Amendment Act, 1940 (XII of 1940) 
could have no operation as the main Act itself was not in force in the partially 
excluded areas. 


It was next argued that section 92 of the Constitution Act did not give legis- 
lative powers to the Governor in respect of these areas, but it was only a delegation 
of administrative authority. This argument cannot be accepted. The first part 
of section 92 (1) deals with the executive authority, while the latter part of the 
same sub-section deals with the functions of the Governor in respect of Acts of 
the Federal Legislature or Provincial Legislature. By that part of the sub-section, 
the Governor is given authority, by Notification, to direct that a certain Act either 
of the Federal or Provincial Legislature will apply to a particular area or a portion 
of that area. He is further given power to direct that the same shall apply 
subject to such exceptions and modifications as he thinks fit. By the last words 
mentioned above, the Governor is therefore authorised either to exclude from its. 
operation certain sections or portions of sections of the Act of a Federal or Provincial 
Legislature and also he is given authority to make modifications therein. The 
right to modify an Act of the Legislature can only be legislative power and not 
administrative power. In making modifications, the whole aspect of an Act or 
a section may be changed. Ifso, it is clearly the exercise of legislative powers. 


It was'next contended that in the present case notices under section 22 (Ir 
and (2) of the Income-tax Act were already issued before the Notification of 26th 
May, 1940. The notices were the foundation of the jurisdiction of the Income- 
tax Officer. At that time the Finance Act of 1940 was not operative in the area. 
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in question and the Governor, by his Notification, cannot give jurisdiction to the 
Income-tax Officer in respect of his ultra vires notices. This contention is founded 
on a misunderstanding of the jurisdiction of the Income-tax Officer and the operation 
of the Income-tax Act. The Income-tax assessment proceedings commence with 
the issue of a notice. The issue or receipt of a notice is not, however, the foundation 
of the jurisdiction of the Income-tax Officer to make the assessment or of the liability 
of the assessees to pay the tax. It may be urged that the issue and service of a notice 
under section 22 (1) or (2) may affect the liability under the penal clauses’ which 
provide for failure to act as required by the notice. The jurisdiction to assess and 
the liability to pay the tax, however, are not conditional on the validity of the 
notice. Suppose a person, even before a notice is published in the papers under 
section 22 (1), or before he receives a notice under section 22 (2) of the Income-tax 
Act, gets a form of return from the Income-tax office and submits his return, it 
will be futile to contend that the Income-tax Officer is not entitled to assess the 
party or that the party is not liable to pay any tax because a notice had not been 
issued: to him. ‘The liability to pay the tax is founded on sections (3) and (4) of 
the Income-tax Act, which are the charging sections. Section 22, etc., are the 
machinery sections to determine the amount of tax. Lord Dunedin in Whitney 
y. Commissioners of Inland Revenue} stated as follows : 

“Now, there are three in the imposition of a tax. There is the declaration of liability, 
that is the part of the statute which determines what persons in respect of what property are liable. 
Next there is the assessment. Liability does not depend on assessment, that ex hypothest has already 
been fixed. But assessment particularizes the exact sum which a person liable has to pay. Lastly 
come the methods of recovery if the person taxed does not voluntarily pay.” 

In W. H, Cockerline & Co. v. Commissioners of Inland Revenue*, Lord Hanworth, M.R., 
after accepting the passage from Lord Dunedin’s judgment quoted above, observed 
as follows: 

“ Lord Dunedin, speaking, of course, with accuracy as to these taxes, was not unmindful of 
the fact that it is the duty of the subject to whom a notice is given to render a return in order to enable 
the Crown to make an assessment upon him ; but the charge is made in consequence of the Act, upon 
the subject ; the assessment is only for the purpose of quantifying it.” 

He quoted with approval the following passage from the judgment of Sargant, 
L.J., in the case of Williams ? : 

“ I cannot see that the non-assessment prevents the incidence of the liability, though the amount 
of the deduction is not ascertained until assessment. The liability is imposed by the charging section, 
namely, section 38 (of the English Act) the words of which are clear. The subsequent provi- 
sions as to assessment and so on are machinery only. They enable the liability to eae banga aa 
and when guantified to be enforced against the subject, but the liability is definitely and y created 
by the charging section and all the materials for ascertaining it are available immediately.” 


In Attorney-General v. Aramayo and others‘, it was held by the whole Court that there 
may be a waiver as to the machinery of taxation which inures against the subject. 
In India these well-considered pronouncements are accepted without reservation 
as laying down the true principles of taxation under the Income-tax Act. This 
contention of the appellants therefore fails. 


The principal argument advanced on behalf of the appellants was that the 
Governor had no authority to apply the different Acts mentioned in the Noti- 
fication dated the 26th May, 1940, and Regulation I of 1941 retrospectively. It 
was contended that the Court should be slow to give retrospective effect to legis- 
lation, particularly when it is a taxing legislation. It is therefore necessary to 
consider the words of section 92 and the Notification and Regulation in question. 
Section 92 (1) empowers the Governor to direct, by public Notification, that an 
existing Act of the Federal or Provincial Legislature shall, in its application to the 
whole or a portion of the excluded or partially excluded area, have effect, subject 
to such exceptions or modifications as he thinks fit. In the absence of such 
direction no Act of the Federal or Provincial Legislature applies to the excluded 





1. (1926) AC. 37. g3. 10 T.C. 88 at 110. 
2. 16 T.G. 16. 4. 9 T.G. 445. 
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‘or partially excluded areas. That sub-section only deals with the Governor’s 
power to apply an existing Act in operation in the whole or a portion of British 
India, with exceptions or modifications to the whole or a part of an excluded or 
partially excluded area. It does not give him power to make independent legis- 
lation. Sub-section (2), however, stands on a different footing. Thereunder 
the Governor is authorised to make Regulations for the peace and good government 
of any area in a Province which is for the time being an excluded or a partially 
excluded area. Those words do not limit his legislative powers to any period of 
time or to any particular entry in the three lists in the VII Schedule of the Consti- 
tution Act. ‘The plain meaning of the words used in the first part of that sub-section 
is that his powers are limited only to the extent any legislative body could legislate 
under the Constitution Act. In order to make the position more clear it 1s further - 
provided in that sub-section that any Regulation so made may repeal or amend 
any Act of the Federal or Provincial Legislature or any existing Indian law, which 
for the time being was applicable to the area in question. Therefore the Regulation 
issued by the Governor under the power vested in him under section g2 (2) can 
-override an Act of the Federal or Provincial Legislature in operation in the area 
in question. To determine the extent of the legislative powers of the Governor 
the two! sub-sections have to be read together and they clearly show that acting 
under the appropriate sub-section he has full plenary powers of legislation. 


The Notification issued by the Governor on the 26th May, 1940, was issued 
an exercise of the power conferred under section 92 (1). Thereby he directed 
that thel Acts specified in the Schedule “ shall be deemed to have been applied ” 
‘to the two partially excluded areas and he further declared that they shall be so 
deemed to have been applied with retrospective effect from the date on which 
each of the said Acts came into force in the other parts of the Province of Bihar. 
It is not disputed that the Acts mentioned in the Schedule had come into opera- 
‘tion in the other parts of the Province of Bihar before the 20th of April, 1940. The 
‘words “ deemed to have been applied” are construed to mean as if they were in 
existence, although not so in fact, from the dates mentioned in the Notification. 
This is further strengthened in the Notification in question by the express use 
of the word ‘ retrospectively’. It is therefore clear that the intention of the Governor 
was to give effect to those Acts retrospectively. It was argued that the Governor 
is not given any power to give retrospective effect to any Act under section 92 
(1) of the Constitution Act. He has power only to bring into operation an existing 
Act of the Federal or Provincial Legislature which is operative in the other parts 
of the Province of Bihar, to the partially excluded area in question from the date 
of his Notification. Even so the appellants’ contention about the invalidity of 
the order of assessment made against them must fail. It is conceded that the 
Finance Act of 1940 did come into operation in the partially excluded areas from 
the date of the publication of the Notification, viz., 26th May, 1940. The dispute 
is only about its retrospective operation. The assessment under the circumstances 
would be proper because on the 26th of May 1940 when the Notification was 
issued, the assessment proceedings were pending before the Income-tax Officer. 
“The blank left in section (3) of the Income-tax Act was filled in and the Income-tax 
‘Officer had therefore to make a computation on the footing of the then existing 
legislation and pass his order. On that interpretation of the Notification therefore 
the assessment order passed by the Income-tax Officer would be valid. 


The matter, however, does not end there. To set at rest all doubts about the 
applicability of the different Acts mentioned in the Notification the Governor of Bihar 
made Regulation I of 1941 on the 13th June, 1941. That was made under the 
power given to him by section g2 (2) of the Constitution Act. His powers of legis- 
lation under that sub-section are of great width. He is the sole Judge to decide 
‘whether the Regulation was required for the peace and good government of the 
partially excluded area in question in his Province. It was expressly made to 
remove doubts as to the operation of the Acts of the Central Legislature mentioned 
an the Regulation in the partially excluded areas of the Province of Bihar. The 
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Governor-General assented to that Regulation as required by sub-section (2), and. 
thereupon the Acts mentioned in the Regulation came into operation in the partially 
excluded areas on the dates mentioned therein. The words “ shall be deemed: 
to have come into force in the areas to which the Regulation extends on the various. 
dates mentioned therein” give it a retrospective effect. As under section 92 (2) 
the Governor of Bihar has plenary powers of legislation in respect of the partially 
excluded areas in question, he has clearly the power to make the Regulation and 
make the existing Acts applicable to the areas with retrospective effect. 


When Regulation I of 1941 was made, the assessees’ appeals before the Appellate 
Assistant Commissioner were pending. Those appeals were preferred under the 
provisions of the Indian Income-tax Act and are an integral part of the machinery 
of assessment. It cannot be contended therefore that the assessment proceedings 
were over and the Regulation cannot apply to the proceedings covered by these 
appeals. ‘The appellants’ contentions therefore fail. They have been considered: 
fully by the High Court and we agree with the conclusion of the High Court about 
the answer to be given to the question submitted for the High Court’s opiniom 


The appeals fail and are therefore dismissed with costs. 
G.R./V.S. Appeals dismissed. 


[FEDERAL COURT OF INDIA.] 
(On appeal from the High Court of Judicature at Patna.) 


PRESENT :— SIR Patrick Spens, Chief Justice, Sir MUHAMMAD ZAFRULLA 
KHAN AND H. J. Kania, JJ. 


Raja Bahadur Kamakshya Narain Singh of Ramgarh .. Appellant* 


U. 


The Commissioner of Income-tax, Bihar .. Respondent. 
Constitutional Law—Enactment of legislation by a tate legislative authorityp—Pending appeals—Law 
applicable—Government of India Act Bee section 92 (1) and (2)—Notyfication and Regulations in respect 


of “ partially excluded areas ” giving retrospective effect to existing Indian Income-tax legislation—KEffect on 
pending appeals. 

The right to appeal against orders of assessment by the Income-tax Officer or the Appellate 

istant Commissioner are valuable rights. Hence the fact that an appeal is pending against the 
assessment is a material fact. When an Appellate Tribunal (whether it is the Assistant Commissioner 
or the Tribunal of Appeal, or the High Court or the Federal Court) decides the appeal it has to do 
so according to the law then in operation. If pending the litigation or pending the ma some 
relevant legislation is enacted by the appropriate legislative authority, the deciding tribunal must 
give effect to it. 

An assessment was made on an assessee in Chotanagpur division of the Province of Bihar by the 
Income-tax Officer on 14th February, 1940. The assessee appealed to the Appellate Assistant 
Commissioner. Pending the disposal of the appeal Regulation I of 1941 was made by the Governor of 
Bihar on rgth June, 1941. The assessec’s appeal was dismissed on 3rd March, 1942. Regulation 
IV of 1942 was made by the Governor of Bihar on 30th June, 1942. This was when the appeal 
of the assessee was pending before the Income-tax Appellate Tribunal. On a contention that 
Regulation I of 1941 and Regulation IV of 1942 (giving retrospective effect to certain existing Indian 
Income-tax legislation so far as the “ partially excluded areas”? was concerned) were ineffective, 
so far as the assessee was concerned because his assessment was completed on 14th February, 1940, 


Held, that the assessment proceedings had not come to an end with the making of the assessment. 
The assessee had kept the proceedings alive by filing appeals. As the Regulations in question had 
retrospective operation it is clear that the Court of Appeal should decide the appeal according to the 
law then prevailing, because the adjudication on the rights of the parties as made by the lower Court 
was not final. 


L. K. Jha, Senior Advocate, Federal Court (R. 7. Bahadur, Advocate, Federal 
Court, with him) instructed by S. P. Varma, Agent, for Appellant. 


Sir Noshtiwan P. Engineer, Advocate-General of India (G. N. Joshi, Advocate, 
Federal Court and S. N. Dutta, Advocate, High Court, Patna, with him) 
instructed by K. Y. Bhandarkar, Agent, for Respondent. 
Se ee aaa 

* Civil Appeal No. VI of 1946. rith April, 1947. 
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The Judgment of the Court was delivered by 


Kania, -J.— This is an appeal from the judgment of the High Court of Judi- 
cature at Patna and relates to the assessment of the assessee to income-tax and 
super-tax for the year 1939-40. The assessee is the proprietor of the Ramgarh 
Raj in the district of Hazaribagh in the Chotanagpur Division of the Province 
of Bihar, The assessment was for the year 1939-40 and the accounting year was 
1938-39. ‘The Income-tax Officer completed the assessment on the 14th February, 
1940. ‘The assessee appealed to the Appellate Assistant Commissioner. On 
the 26th May, 1940, the Governor of Bihar acting under section 92 (1) of the Gov- 
‘ernment of India Act, 1935, issued a Notification in the following terms : 

“In exercise of the power conferred by sub-section (1) of section 92 of the Government of India 
Act, 1935, the Governor of Bihar is pleased to direct that each of the Acts specified in the Schedule 
shall be deemed to have been apes to the Santal Parganas and the Chotanagpur Division with 


effect retrospectively from the date on which each of the said Acts came into force in other parts 
of the Province of Bihar.” 


SCHEDULE, 


(1) The Indian Income-tax (Amendment) Act, 1939 (VII of 1939). 
(2) The Income-tax Law Amendment Act, 1940 (XII of 1940). 

-4 (3) The Excess Profits Tax Act, 1940 (XV of 1940). 
(4) The Indian Finance Act, 1940 (XVI of 1940). 


To remove doubts as to the retrospective applicability of the Indian Finance Act, 
1940 and the other Acts mentioned in the Notification, acting under section 92 
(2) of the Government of India Act, 1935, the Governor of Bihar made Regula- 
tion I of 1941, for the peace and good government of the area in question. 
It received the assent of the Governor-General on the 13th of June, 1941, and was 
published in the Bihar Official Gazette on the 17th of June, 1941. The Regulation 
was in the following terms :— 


BIHAR REGULATION I OF 1941. 
“THE CHOTANAGPUR DIVISION AND THE SANTAL PARGANAS DISTRICT VALIDATING REGULATION, 1941, 
A 
REGULATION 


“To remove doubts as to the Operation of certain Acts of the Central Legislature in the partially excluded areas 
of the Province of Bihar. 
WHEREAS it is edient to remove doubts as to the o tion of certain Acts of the Central 
Legislature in the partially excluded areas of the Province of Bihar, 
It is hereby enacted as follows :— 
1. (1) This Regulation may be called Tur CHoranacpur 
Short title, extent and com- DIVISION AND THE SANTAL PARGANAS DISTRIOT VALIDATING 
mencement. REGULATION, 1941. 
(2) It extends to the Chotanagpur Division and the Santal Parganas District. 
(3) It shall come into force at once. 
2. (1) Section 1 and Part I of the Indian Income-tax (Amend- 


Operation of Act VII of 1939. ment) Act, 1939, shall be deemed to have come into force in the area 
to which the Regulation extends on the ist day of April, 1939: 


Provided that sub-clauses (iii) and (iv) of clause (b) of section 2 shall not be deemed to have 
taken effect earlier than the 1st day of April, 1940. 


(2) Part II of the Indian Income-tax (Amendment) Act, 1939, shall be deemed to have 
come into force in the said area on the date appointed by the Central Government for its 
coming into force throughout British India generally. 

3. The Income-tax Law Amendment Act, 1940, the Excess Profits Tax Act, 1940, and the 

Indian Finance Act, 1940, shall be deemed to have come into 

Operation of Acts XII, XV force jn the area to which this Regulation extends on the 26th 

and XVI of 1940. day of March, 1940, the 13th day of April, 1940, and the 6th 
day of April, 1940, retrospectively. : 

The appeal to the Appellate Assistant Commissioner was dismissed on the 

grd March, 1942. The assessee submitted additional grounds of appeal con- 

tending, inter alia, that the assessment was ultra vires, as the Indian Finance Act of 
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1939 was not in operation on the date of the assessment and the Validating Regula- 
tion I of 1941 passed by the Governor of Bihar on 13th June, 1941, was ultra vires. 
As these grounds were submitted after the appeal was ordered to be dismissed they 
were not taken into consideration by the Appellate Assistant Commissioner. The 
assessee appealed to the Income-tax Appellate Tribunal where he urged these 
grounds. In the meantime it was found that in making Regulation I of 1941 
the Finance Acts of 1938 and 1939 were not included in the list of Acts extended: 
to these partially excluded areas. The Governor of Bihar thereupon, acting under 
section 92 (2) of the Government of India Act, 1935, made Regulation IV of 1942 
on 30th June, 1942. It runs as follows :— 


THE BIHAR GAZETTE. 
Extraordinary. 
Published by Authority. 
Ranchi, Tuesday, July 7, 1942. 
LEGISLATIVE DEPARTMENT. 
Notification. The 7th July, 1942. 


No. 133-Leg.-R.—The following Regulation made by the Governor under sub-section (2) 
of section 92 of the Government of India Act, 1935, has been assented to by the Governor-General 
on the goth June, 1942, and is hereby published for general information :— 


(BIHAR REGULATION IV OF 1942.) 
The Chotanagpur Division and the Santal Parganas District Validating (Amendment) Regulation, 1942- 
A 


Regulation to amend the Chotanagpur Division and Santal Parganas District Validating Regu- 
lation, 1941, for a certain purpose. 

WHEREAS it is expedient to amend the Chotanagpur Division and the Santal Parganas District 
Validating Regulation, 1941, for a certain purpose. 

It is hereby enacted as follows :— 

1. (1) This Regulation may be called THe CHOTANAGPUR 

Short title and commence- DIVISION AND THE SANTAL PARGANAS District VALIDATING 

ment. (AMENDMENT) REGULATION, 1942. 
(2) It shall come into force at once. 

a, For section 3 of the Chotanagpur Division and Santal 

Parganas District Validating Regulation, 1941, the following 

Bihar Regulation I of 1941. section shall be substituted and shall be deemed always to have 
been so substituted, namely, 

3. The Indian Finance Act, 1938, the Indian Finance Act, 1939, the Income-tax Law Amend- 

ment Act, 1940, the Excess Profits Tax Act, 1940, the Indian 
XII of 1940; XV of 1940; Finance al 2) Act, 1940, and the Indian Finance Act, 1941 
XVI of 1940; VII of 1941. shall be deemed to have come into force in the area to which 
Regulation extends on the 26th day of March, 1938, the goth da 
of March, 1939, the 26th day of March, 1940, the 19th day of April, 1940, the êh day of April,, 
1940, the 29th day of November, 1940, an the gist day of March, 1941, respectively. 

The appeal was dismissed by the Tribunal on the 31st March, 1943. The 
appellant’s contention that Regulation I of 1941 and Regulation IV of 1942 were 
ultra vires the Governor was rejected. On the application of the assessee the Income- 
tax Appellate Tribunal (Calcutta Branch) under section 66 (1) of the Indian 
Income-tax Act, 1922, submitted the following question for the opinion of the 
High Court of Judicature at Patna :— l 

“Ts the assessment made legal and valid in view of the Bihar Validating 
Regulation I of 1941 and IV of 1942?” 

In a considered judgment, the High Court answered the question in the 
affirmative. As the decision involved the construction of various sections of the 
Government of India Act, the High Court granted a certificate under section 205 (1) 
of the Constitution Act, and the appellant has thereupon come in appeal to this 
Court. 
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Section g1 (1) which only is material in this case, and section g2 of the 

Constitution Act, run as follows :— 
“gr. (1) In this Act the expressions ‘excluded area’ and 
` Excluded areas and partially ‘partially excluded area’ mean respectively such areas as His 
excluded areas. Majesty may by Order in Council declare to be excluded areas or 
partially excluded areas. 
The Secretary of State shall lay the draft of the Order which it is proposed to recommend 
His Majesty to make under this sub-section before Parliament within six months from the passing 
of this Act. 

gz. (1) The executive authority of a Province extends to excluded and partially excluded 

areas therein, but, notwithstanding aap Aad in this Act, no Act 

Administration of excluded of the Federal lature or of the incial Legislature shall 

areas and partially excluded apply to an excluded area or a partially excluded area, unless 

arcas. Governor by public notification so directs, and the Governor 

| in giving such a direction with respect to any Act may direct that 

the Act shall in its application to the area, or to any specified part thereof, have effect subject to such: 

exceptions or modifications as he thinks fit. 

(2) The Governor may make regulations for the peace and good government of any area in 

a Province which is for the time being an excluded area, or a partially excluded area, and any regu- 

lations so made may Eer or amend any Act of the Federal La lature or of the Provincial Legis-- 
lature, or any existing Indian law, which is for the time being applicable to the area in question. 

Regulations made under this sub-section shall be submitted forthwith to the Governor-General 
and until assented to by him in his discretion shali have no effect, and the provisions of this Part of 
this Act with respect to the poa of His Majesty to disallow Acts shall apply in relation to any such 
regulations assented to by the Governor-General as they apply im relation to Acts of a Provincial 
Legislature assented to by him. 

(3) The Governor shall, as respects any area in a Province which is for the time being am 
agan area, exercise his functions in his discretion.” 

Before us the appellant raised contentions about the validity of the Notification 
issued by the Governor of Bihar on the 26th May, 1940, and Regulation I of 1941 
and argued the question of the legislative power of the Governor under section 92 
of the Constitution Act. The contentions of the appellant on these points have- 
been discussed fully and rejected by us in our judgment delivered to-day just before 
this appeal in Civil Appeals Nos. IIL, IV and V of 19461. We do not therefore 
deal with the same arguments again. 


In this appeal a further argument was advanced having regard to the following 
dates. The Income-tax Officer made the assessment order on the 14th February, 
1940. Regulation I of 1941 was made by the Governor of Bihar on the 13th of 
June, 1941 (on which date it received the assent of the Governor-General) and 
was published in the Bihar Official Gazette on the 17th of June, 1941. At that 
time the appeal of the appellant was pending before the Appellate Assistant Com-. 
missioner. That appeal was dismissed on the 3rd of March, 1942. Regulation 
IV of 1942 received the assent of the Governor-General on the goth June, 1942, 
and was published in the Bihar Official Gazette on the 7th of July, 1942. ‘This 
was when the appeal of the appellant was pending before the Income-tax Appellate- 
Tribunal. That Tribunal dismissed the appeal on the 31st March, 1943. 


It was argued on behalf of the appellant that Regulation I of 1941 and Regu- 
lation IV of 1942, ware ineffective, so far as the appellant was concerned, because- 
his assessment was completed when the Income-tax Officer made the order on 
the 14th February, 1940. It was argued that at that time the Finance Act of 1939 
had not been made applicable to the Chotanagpur Division and therefore the 
order of the Income-tax Officer was a nullity. It was further argned thai the 
appellant’s appeal to the Appellate Assistant Commissioner was dismissed on grd 
March, 1942, and the assessment proceedings thereupon came to an end. The 
subsequent making of Regulation IV of 1942 by the Governor cannot put life into 
what was already dead. 


In our opinion this argument is unsound. ‘The assessment proceedings had’ 
not come to an end nor were they dead. The appellants had kept the proceedings: 





1. (1947) F.L.J. g2 : (1947) 2 M.L.J. 482. 
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alive by filing appeals and the proceedings were thus pending for decision, The 
rightto appeal against orders of assessment by the Income-tax Officer or the 
Appellate Assistant Commissiorter are valuable rights. In The Raleigh Investment 
‘Company, Lid. v. The Governor-General-in-Council*> (as yet unreported their Lord- 
ships of the Privy Council observed as follows :— 


““ The argument for the appellant was that an assessment was not an assessment ‘made under 
the Act’ if the assessment gave effect to a provision which was ulira vires the Indian Legislature. - In 
law such a provision, being a nullity, was non-existent. An assessment justifiable in whole og in 
part by reference to or by such a provision was more aptly described as an assessment not made 
under the Act than as an assessment made under the Act. The section in question had therefore, 
it was urged, no application if the impugned provision in the Income-tax Act, 1922, was ultra vtres. 
"This construction finds some support in cases decided in India. 


. In construing the section it is pertinent in their Lordships’ opinion to ascertain whether the 
Act contains machinery which enables an assessee effectively to raise in the Courts the question 
whether a particular provision of the Income-tax Act bearing on the assessment made is‘or is not 
ultra vires. The presence of such machinery, though by no means conclusive, marches with a cons- 
truction of the section which denies an alternative jurisdiction to enquire into the same subject- 
‘matter. The absence of such machinery would greatly assist the appellant on the question of _ cons- 
truction and, indeed, it may be added that, if there were no such machin and if the section affected 
to preclude the High Court in its ordinary civil jurisdiction from caddenin a point of ulirà vires, 
there would be a serious question whether the opening part of the section, so far as it debarred the 
-question of ultra vires being debated, fell within the competence of the Legislature. 

In tbeir Lordships view it is clear that the Income-tax Act, 1922, as it stood at the relevant 
“date, did give the assessee the right effectively to raise in relation to an assessment made upon him 
the question whether or not a provision in the Act was ultra vires. Under section 30, an assessce whose 
only ground of complaint was that effect had been given in the assessment to a provision which he 
contended was ulira vires might appeal against the assessment. If he were dissatisfied with the decision 
.on appeal—the details relating to the procedure are immaterial—the assessee could ask for a case 
to be stated on any question of law for the opinion of the High Court and, if his request were refused, 
the might apply to the High Court for an order requiring a case to be stated and to be referred to the 

h Court (ses section 30 and Secretary of State v. Meyyappa Chettiar*). It cannot be doubted that 
included in the questions of law which might be raised by a case stated is any question as to the 
validity of any taxing provision in the Income-tax Act to which effect has been given in the assessment 
under review. Any decision of the High Court upon that question of law can be reviewed on appeal. 
Effective and appropriate machinery is therefore provided by the Act itself for the review on grounds 
of law of any assessment. It is in that setting that section 67 has to be construed.” 


These observations clearly show that the right of appeal and the machinery provided 
in the Income-tax Act to take a question of law for the opinion of the High Court 
are important provisions which have a bearing on the question whether a certain 
-piece of legislation is ulira vires or not. 


The fact that an appeal was pending against the assessment is a material 
fact. When an Appellate Tribunal (whether it is the Assistant Commissioner, 
or the Tribunal of Appeal, or the High Court, or the Federal Court) decides the 
appeal it has to do so according to the law then in operation. If pending the 
litigation or pending the appeal some relevant legislation is enacted by the appro- 
priate legislative authority, the deciding tribunal must give cffect to it, In K C. 
Mukerjee v. Mt. Ramratan Kuer and cth.rs*, the Judicial Committee of the Privy 
Council had occasion to consider the effect of the Bihar Tenancy Amending Act, 
1934, pending an appeal to His Majesty-in-Council. In delivering tke judgment 
of the Board, Sir George Rankin observed as follows : 

The first question to which their Lordships have to address themselves is the question whether 
‘this Act does not take away from the appellant the right which he is proposing to enforce by bringing 
this appeal to His Majesty in-Council” 
After considering the different sections of the Bengal Tenancy Act of 1885 it was 
observed as follows :— 

“ Tn these circumstances it appears to their Lordships that unless some saving can be implied 
-as regards occupancy holdings, which at the date of the commencement of the Act are in question 


in a pending suit, section 26 (N) must be applied to the present case and the plaintiff’s appeal must 
fail in limine. Their Lordships are of opinion that no such saving can be implied. Section 26 (N) 





1. (Since reported) (P.C.) (1947) F.L.J.-43: - 9. -(1935) -70 M.L.J: 10 LR, 65-LAr 47: 
L.R. 74 I A. 50 : (1947) 2 M.L.J. 16. LER. 15 Pat. 268 (B.O). = “ 
2. LL.R. (1937) Mad. 211 :4 ILT.R. 341. 
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is not a provision to the effect that no action shall lie in certain circumstances, nor has it any reference 
directly to litigation. Its provision is that every person claiming an interest as a landlord shall be 
deemed to have given his consent to every transfer made before the rst January, 1923. This is retros- 
pective : the question is not whether language shall be taken only in a prospective sense 
ibe ofa As substantive rights of landlords and their accrued causes of action were to be abrogated, 
respect for pending suits over all transfers cannot be assumed.” 

This principle came to be considered by this Court in Lachmeshwar Prasad Shukul 
and others v. Keshwar Lal Chaudhuri and others1. In that case soon after the decision 
of the High Court the Bihar Legislature repealed the Money-Lenders Act of 1938 
and substantially re-enacted it as Act VII of 1939, taking certain precautions which 
were required to obviate the objections to the validity of the earlier Act. It was 
the agreed view of all the Judges that in deciding the appeal they had to take into 
account legislative changes made since the decision ae appeal was given. It 
was pointed out that this rule of law has been accepted not only in England (Aitorney- 
General v. Birmingham Tame and Rea District Drainage Board?) but also in the United 
States of America. Once the new legislation is held to have retrospective operation 
it is clear that the Court of Appeal had to decide the appeal according to the 
law then prevailing, because the adjudication on the rights of the parties as made 
by the lower Court was not final. 


The Court has therefore to consider whether when the Income-tax Appellate 
Tribunal decided the appeal and when the High Court expressed its view on the 
question of law submitted for its opinion, the same was according to the law then 
in operation.. The dates mentioned at the commencement of the judgment show 
that by Regulation IV of 1942, clause 3 of that Regulation was declared “as deemed 
always to have been substituted” in place of section 3 of Bihar Regulation I of 
1941. That clause included, inter alia, the Indian Finance Act of 1939 in the 
Acts which were declared as deemed to have come into force in the areas mentioned 
therein, on the dates therein specified. As already pointed out in the previous 
judgment in Civil Appeals Nos. III, IV and V of 19468 the effect of the words 
“ deemed to have been applied ” is to treat as if they were in existence, although 
not so in fact, from the dates mentioned in the Regulation. Giving effect to the 
words used in the Regulation it is therefore clear that the Finance Act of 1939 was 
in operation in the partially excluded area of Chotanagpur when the Income-tax 
Appellate Tribunal and the High Court decided the points put before them. The 
orders passed by those Tribunal are valid according to the law then in force and 
the fact that on the date the Income-tax Officer passed the assessment order the 
Finance Act of 1939 had not been extended to the Chotanagpur Division, is irrele- 
vant. Under the circumstances the appellant’s further contention urged in this 
appeal fails and the appeal is dismissed with costs. 


G.R./V.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR FREDERICK WILLIAM GENTLE, Chief Justice AND MR. JUSTICE 
GOVINDARAJACHARI. 
Maduri Lakshminarasimham .. Appellant* 
v. 
Maduri Suryanarayana and others .. Respondents. 
Limitation Act (IX of 1908), Article 182 (5)—Decree including several reliefs based upon distinct causes 


of action—If separate decrees—Final orders on previous execution petitions—If save limitation for subsequent 
execution petition claiming reliefs other than that claimed in the prior petitions. ; 


There is only one decree within the meaning of Article 182 of the Limitation Act, notwithstanding 
that it includes several reliefs based upon distinct causes of action and it is open to the decree-holder 





1. (1940) F.C.R. 84:3 F.L.J. 73 : (1941) 1 2. (1919) A.C. 788. 
M.L.J. (Supp.) 49 : I.L.R. 20 Be 429 GC). 3. Ba F.L.J. ga. 
* L. P. A, No. 68 of 1946. 14th August, 1947. 
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to rely upon clause (5) of Article 182 of the Limitation Act and ask for limitation to be calculated 
from the dates of the final orders in previous execution petitions notwithstanding that those peti- 
tions sought execution of reliefs other than that sought in the later execution petition, b 


Caselaw discussed and decision of Chandrasekhara Aiyar, J., affirmed. 


Appeal under clause 15 of the Letters Patent against the judgment and decree 
of Chandrasekhara Aiyar, J., dated 22nd March, 1946, in A. A. O. No. 116 of 1945 
preferred to the High Gourt against the order of the Court of the Subordinate Judge 
of Chicacole, dated 8th December, 1944, in E. P. No. 65 of 1944, in O. 5. No. 6 of 
1936. 


D. Narasaraju for Appellant. 
B. V. Ramanarasu for Respondents. 
The Court delivered the following 


JupoMENTS : Govindarajachari, f.— The appellant was the first judgment-debtor 
in O. 5S. No. 16 of 1932 on the file of the District Court, Vizagapatam, which on 
transfer was re-numbered as O. S. No. 6 of 1936 on the file of the Court of the 
Subordinate Judge of Chicacole. The suit was one for Kan and conseguential 
reliefs by a member of a joint Hindu family. The final decree which is dated 3 Ist 
March, 1939, provided inter alia for the payment of Rs. 4,515 by the first defendant 
personally and by defendants 2 and 3 outof their family properties towards mesne 
profits from the year 1924 till date ofsuit (3 1st August, 1932) with interest thereon at 
the rate of six per cent. per annum from date of plaint and also for the payment simi- 
Jarly of three sums of Rs. 530 each towards mesne profits for the years 1932-33, 1933-34. 
and 1934-35 with interest on the respective amounts at six per cent. per annum 
from ist March, 1933, Ist March, 1934, and rst March, 1935. Costs of the suit 
were also awarded to the plaintiff in a sum of Rs. 1,019-15-0. As the three sums 
of Rs. 530 together amounting to Rs. 1,590 were profits which arose subsequent 
to suit and on which therefore no court-fee was paid with the plaint there was a 
direction that the plaintiff should pay Rs. 157-7-0 towards the court-fee payable 
on that amount. The plaintiff applied for execution of the decree as to past mesne 
profits and costs in E. P. No. 59 of 1939 which was filed on ist July, 1939. He 
made a reservation in the execution petition that as regards mesne profits due to 
him from the year 1932 up to the end of 1934 he “will take out execution proceedings 
later on.” The execution petition was finally dismissed on 25th August, 1941, 
with a direction that the attachment should continue for one month. On 2grd 
September, 1941, the decree-holder again applied for execution in respect of past 
mesne profits and costs with a similar reservation as to mesne profits subsequent 
to suit. Certain properties of the judgment~debtors were sold in execution on 
27th March, 1944. ‘The judgment-debtors deposited Rs. 9,503 under Order 21, 
rule 89 of the Civil Procedure Code and on 6th July, 1944, the sale was set aside, 
part satisfaction of the decree was entered up, the execution petition was struck off 
and the attachment was raised. Meanwhile in E. P. No. g2 of 1943, dated 25th 
March, 1943, the decree-holder applied for delivery of properties allotted to him 
but this petition was dismissed on 17th February, 1944. 


On 24th April, 1944, the decree-holder applied in E. P. No. 65 of 1944, out 

of which the present Letters Patent Appeal has arisen for recovery of Rs. 2,75 6-9-6 
being the amount of subsequent mesne profits and Interest thereon and the court-fee 

payable in respect of the former amount, by bringing the immoveable properties 
of judgment-debtors 1 and 3 to sale. On 24th April, 1944, the decree-holder also 
applied in E. P. No. 264 of 1944 for extension of time for payment of the court-fee 
payable in respect of subsequent mesne profits and on the Court granting him the 

permission asked for he paid the court-fee on that day itself. In E. P. No. 65 of 
1944, the principal contention was that it was barred by limitation. Upholding 

this contention the learned Subordinate Judge of Chicacole dismissed the petition 
but on appeal to this Court, Chandrasekhara Aiyar, J., held that the petition was 
in time. The present Letters Patent ope is against the latter finding and the 

only question: that has been argued before us is one of limitation, 
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The first step in the argument of Mr. Narasarayu, the learned Advocate for the 
appellant is that even in respect of that portion of the decree which directs the 
payment of Rs. 1,590 towards the mesne profits subsequent to suit, limitation Legan 
to run on the date of the decree itself notwithstanding that execution of that part 
of the decree could not be sought without the previous payment of the court-fee 
payable on it by virtue of the provisions ofsection 11 of the Court-Fees Act. This 
argument is fully AU by two decisions of this Court reported in Venkatappa 
v. Venkatappa! and Venkatraya Goundan v. Mallappa Goundan*, the former of which 
refers with approval to a decision of the Calcutta High Court reported in Kishorimohan 
Pal v. Provashchandra®, Dealing with the requirement that a decree for partition 
must be drawn up on non-judicial stamp paper in accordance with Article 45 of 
the Indian Stamp Act, before it is put in execution, it was held in these decisions 
that the date of the decree for the purpose of Article 182 of the Indian Limitation 
Act is the date on which the judgment is pronounced and limitation runs frem 
that date although the party in whose favour the decree is passed has not furnished 
the stamp paper for purpose of the drawing up of the decree. 


The next step in the argument of the appellant’s advocate requires closer 
consideration. He argues that when a decree grants distinct reliefs arising out 
of different causes of action there are in substance a number of separate decrees 
though set out on one sheet of paper. With this as the major premises itis contended 
that an earlier execution petition filed in respect of one of such decrees cannot be 
relied upon under clause (5) of Article 182 as providing a fresh starting point of 
limitation for a later execution petition concerning another of such decrees. If 
this argument is to prevail the result will be that the decree as to future mesne 
profits in respect of which limitation began to run on 31st March, 1939, cannot be 
executed more than three years thereafter and the present execution petition which 
was filed on 24th April, 1944, will be out of time, E. P. No. 59 of 1939 and E. P. 
No. 131 of 1941 being according to this argument execution petitions relating to 
another decree and the final orders passed in those execution petitions being conse- 
quently unavailable for the extension of the period of limitation under clause (5) 
of Article 182. In support of his proposition that the portion relating to mesne 
profits prior to suit and the portion relating to mesne profits after suit arose out of 
two distinct causes of action the appellant’s advocate cited Ponnammal v. Ramamirtha 
Aiyar*, Doraiswami v, Subramania’ and Ramalinga Sethupathi v. Andiappan®. In the 
first of these cases it was held that a claim for possession and a claim for mesne 
profits which accrued prior to the institution of the suit for possession constitute 
two separate causes of action and that the later suit is not barred under Order 2, 
rule 2 of the Code of Civil Procedure. In Doraiswamt v. Subramania®, it was held 
by Wallis, C.J. and Kumaraswami Sastriar, J. (Ayling, J., contra) that when in 
a suit for possession and past mesne profits and future mesne profits the Court gives 
a decree for mesne profits down to the date of suit and says nothing about subsequent 
mesne profits, a fresh suit to recover them is not barred under section 11 of the Code 
of Civil Procedure, read with explanation V to the said section which provides 
that any relief claimed in a plaint which is not expressly granted by the decree, 
shall be deemed to have been refused. The principle on which the decision of - 
the Full Bench was based was that the cause of action in respect of future mesne 
profis which obviously did not arise by the date of suit was distinct from the causes 
of action in respect of the claim for possession and the claim for past mesne profits. 
In Ramalinga Sethupathi v. Andiappan®, it was held that when a decree gives possession 
of immoveable property and past mesne profits and future mesne profits the decree- 
holder is entitled to execute the decree with reference to possession irrespective 
of the question whether court-fee has or has not keen paid: on the future mesne 
profits decreed to him by the same decree. I may at once point out that 
Wa i EA REND, A TES pa a aa aan 


1. (1945) 2M.L.J. 405: I.L.R. 1944 Mad. 266. . (1917) 33 M.L.J. 699: I.L.R. 41 Mad, 
2. (I 4) 1 M.L.J. 163. 18h .B.). 
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Mr. Ramanarasu, the learned advocate for the respondent does not dispute the 
proposition that claims for past mesne profits and future mesne prcfits arise out 
of two distinct causes of action and is content to rest his case on the argument 
that the reliefs in respect of past and future mesne profits are nevertheless parts of 
the same decree and not two different decrees. 


It may also be convenient at this stage to refer to a group of decisions cited 
on behalf of the respondent decree-holder. In Radhakrishan Lall v. Radhe Pershad 
Singh!, it was decided that the Code of Civil Procedure does not prevent a person 
from making separate and successive applications for execution of a decree giving 
reliefs of different characters, in respect of each such relief and that section 43 of the 
Code of Civil Procedure of 1882, corresponding to Order 2, rule 2 of the Ccde of 
Civil Procedure, 1908, did not apply to proceedings in execution of a decree. In 
Upendranath Bose v. K. B. Dutt*, there was a decree of the High Court which made 
the judgment-debtors liable for payment of costs in the trial Court and in the High 
Court and an application for execution of that decree confined to the costs of the High 
Court only was first made and it resulted in partial satisfaction. It was held that 
a subsequent application for execution of the decree as to the costs of the lower 
Court and for the unrealised balance of the costs of the High Court was sustainable 
and that Order 2, rule 2 of the Civil Procedure Code places no bar. The decision 
in Balasubramania Chettiar v. Swarnammal® is to the same effect and is clear authority 
for the position that there is nothing in the Code of Civil Procedure to prevent a 
decree-holder from presenting successive applications for realising different portions 
of his decree. The correctness of these decisions is not questioned by the appellant’s 
advocate. He states that it is no part of his argument that the execution petition 
with which we are concerned is not maintainable by reason of earlier execution 
petitions not comprising the relief as to the future profits and by reason of their 
being confined to the other reliefs granted by the decree. He, however, maintains 
that those execution petitions cannot be pressed into service for invoking the appli- 
cation of clause (5) of Article 182, because they relate to what would amount in 
his argument to a different decree or decrees. 


Article 182 of the Indian Limitation Act provides a pericd of three years 
for the execution of a decree of a Civil Court. The starting point of limitation is 
laid down in the third column and the material clauses for the purpose of this case 
are as follows : 

“ Time from which period begins to run. 

(1) the date of the decree or order. ..... 

(5) (where the application next hereinafter mentioned has been made) the date of the final 
order passed in an application made in accordance with law to the proper Court for execution, or 
to take some step in aid of execution of the decree or order, ......, 

Explanation 1.—Where the decree or order has been passed severally in favour of more person® 
than one, distinguishing portions of the subject-matter as payahe or deliverable to each, the application 
mentioned in clause 5 of this Article shall take effect in favour only of such of the said persons or their 
representatives as it may be made by. But where the decree or order has been hc jointly in 
favour of more persons than one, such application, if made by any one or more of them, or by his 
or their representatives, shall take effect in favour of them all. 

Where the decree or order has been passed severally against more persons than one, distinguishing 
portions of the subject-matter as payable or deliverable by each, the application shall take effect 
against only such of the said persons or their representatives as it may be made against. But, where 
the decree or order has been passed jointly against more persons than one, the application, if made 
ARASI any one or more of them or against his or their representatives, shall take effect against them 

33 


To construe the word “ decree ” occurring in this article it is not only permissible 
but necessary to refer to the definition of a decree contained in section 2 (2) of the 
Code of Civil Procedure. According to that definition a “ decree ” means a formal 
expression of an adjudication which, so far as regards the Court expressing it, con- 
clusively determines the rights of the parties with regard to all or any of the matters 
in controversy in the suit. 





1. be LL.R. 18 Cal. 515. 3. (1913) 25 M.L. J. 367: I.L.R. 38 Mad. 199. 
2. (1926) LL.R. 53 Cal. 582. 4. ALR. 1935 Mad. 557. 
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A decree is thus spoken of in the singular notwithstanding that several rights 
may have been adjudicated upon and several matters may have been in contro- 
versy in the suit and may therefore have teen dealt within the decree. If 
there can be a single suit in respect of several rights and several matters in contro- 
versy it would follow that the formal ression of the adjudication in such suit 
is a decree and not several decrees. Ave having provided in clause (5) of Article 182 
that the date of the final order passed in an application for execution of a decree 
will provide a fresh starting point for purposes of limitation the Legislature goes on 
to deal with four possible cases which may arise where there is a plurality either 
of decree-holders or of joint debtors : (1) where a decree has teen passed severally 
in favour of more persons than one and there are distinguishing portions of the 
subject-matter payable or deliverable to-each ; (2) where a decree has teen passed 
jointly in favour of more persons than one; (3) where a decree has keen passed 
severally against more persons than one and there are distinguishing portions cf 
the subject-matter payable or deliverable by each ; and (4) where a decree has keen 
passed jointly against more persons than one. The first two of these cages are 
dealt with in the first paragraph of explanation (1) while the third and the fourth 
are dealt with in the second paragraph. As regards the first case it is laid dcwn 
hy the explanation that any application for execution made by one of such decree- 
holders can be availed of only by him for the purpcse of clause (5) and not by any 
one of the other decree-holders, while in the second an application by one of 
several joint decree-holders can be relied on by another decree-holder or other 
decree-holders for the purpose of clause (5). Similarly in the third case an applica- 
tion for execution against a judgment-debtor provides no fresh starting point 
when execution is sought in a later execution petition against another judgment- 
debtor in respect of another distinguishing portion of the sukject-matter while in 
the fourth case an application against one of several judgment-debtors who are 
jointly liable can ke availed of for the purpose of clause (5) in support cf a later 
application for execution against one or more of the other judgment-debtors. It 
will be noticed that the explanation throughout speaks of a decree and that 
even where there are reliefs granted severally in favour of the several decree- 
holders or against several judgment-debtors, those reliefs are descrited only as 
distinguishing portions of the sukject-matter of the decree. 


In the present case the amounts decreed are payable towards past mesne 
Profits, future mesne profits and ccsts, by the same judgment-debtors, viz., 
defendants 1 to 3 and judgment-debtors 1 and 3 against whom execution is now 
sought were parties to every one of the previous execution petitions. 


The construction I am inclined to place upon Art. 182 receives considerable 
Support from the decision in Kanniammal v. Balakrishna  Tharvady?. 
That was a case where several reliefs arising out of several causes of action 
were asked for, possession of a house, a mandatory and a prohibitory injunction in 
respect of the right to light and air, a right of passage, a right of drainage and so on. 
Some of the reliefs were granted and some were denied. An appeal was preferred by 
the plaintiff in respect of some of the reliefs which were refused. A question 
arose whether an execution petition in respect of reliefs which were granted 
by the trial Court would be barred by limitation if not filed within three years from 
the date of the decree of that Court or would be in time if filed within three 
years from the date of the decree of the appellate Court. The discussion prin- 
cipally turned on Art. 182 (2) of the Limitation Act. The following obser- 
vations are, however, quite apposite : 

“ In all cases, what Article 182 (2) of the Limitation Act refers to is a decree, viz., one decree, and 


it is not permissible for Courts in execution to look into the matter and say that, as there are several 
reliefs which are severable, the decree, although nominally one decree, consists of several decrees.” 


In my opinion the reasoning applies with equal force to clauses (1) and (5). 


eS 
I. AIR. 1935 Mad. 557. 
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On behalf of the appellant considerable reliance was placed on the decisions in 
Wise v. Rajnarain Chuckerbutty! and Dhirendranath v. Nichintapore Co.* The former 
decision was given under the Limitation Act XIV of 1859, section 20 which 
may be said to correspond in effect to Art. 182, clauses (1) and (5). The 
headnote correctly brings out the point of the decision and may be fully 
quoted : 

‘A decree against one person for the rent of one period and against another for the rent of 
another period is in fact two decrees, i.e., a separate decree against each for the sum for which he is 
liable. In such a case the decree is to be kept in force against each, and the proceedings in execution 
against one of the defendants are not sufficient to prevent the law of limitation applying to the other 
defendant.” 

It is obvious that if the case had arisen under the present Limitation Act it 
would have fallen directly under the first part of the second paragraph of explanation 
(1). It was argued by Mr. Narasaraju that since that decision was given with reference 
to a section which contained no provision corresponding to the present explanation 
No. (1) it must be ragarded as an authority on the interpretation of clauses (1) and (5). 
It is arguable that the Legislature may have had this decision in contemplation when 
they introduced an explanation corresponding to the present explanation (1) in 
the Limitation Act of 1877 and that it meant specifically to provide for a case of that 
description. It is not, however, possible to say that the enactment in 1877 of what 
corresponded to our present explanation (1) meant that the Legislature approved 
of the decision in Wise v. Rajnarain Chuckerbutty4, that it was satisfied that section 
20 of the Limitation Act of 1859 was prcperly construed therein and that it only 
intended to make explicit what was previously implied in the Act of 1859, or in 
other words, that the Legislature was merely describing by way of an illustration 
one of several cases which may come under the principal portion of Art. 179 
of the Act of 1877 (corresponding to our present Art. 182). It can besaid with equal 
plausiblity on the other side that while not agreeing with the decision in Wise v. 
- Rajnarain Chuckerbutty}, in its construction of section 20 of the Limitatiom Act of 
1859 the Legislature may have been anxious to provide for a case which was 
prominently brought to light in that decision and may have desired to take it out 
of the scope of clause (5). 


In construing the clear words of a consolidating and amending statue like the 
present Limitation Act, it is in my opinion, not permissible to alter or to cut down 
their effect by a comparison with the language of the earlier statutes. 


In Dhirendranath v. Nichintapore Co.* the facts were somewhat peculiar. Ina 
suit for recovery of arrears of rent in respect of three tenancies held by the 
defendants a decree which was made at the instance of the plaintiffs specified 
the sums due in respect of and leviable from each of the tenancies. An appli- 
cation for execution of the decree in respect of the sum leviable from one of the 
tenancies would not, it was held, stop the running of limitation against the decree 
in respect of sums leviable from the other tenancies by reason of anything contained 
in Article 182, clause (5). It was stated that although the decree was in one suit 
and was set out on one sheet of paper the position was precisely the same as if the 
plaintiffs had brought three distinct sets of suits against the tenants one in respect 
of each tenancy. The rulings that were quoted in support of this decision, how- 
ever, were all cases where there were separate decrees against different defendants 
or groups of defendants. The learned Judges observed that they saw no distinction 
between decrees made against different defendants and decrees made against the 
same defendants in respect of different properties. They pointed out that 
the decree was drafted in the manner it was, at the instance of the plaintiffs 
and for their benefit in order to enable them to proceed with execution under the 
provisions of the Bengal Tenancy Act with all the consequences which result 
therefrom, that having sought that advantage and having been awarded relief 





1. (18792) 19 W.R. g0 (F.B.) 2. (1916) 36 I.C. 398. 
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accordingly it was not open to the plaintiffs to contend that there was only one 
decree when they found themselves at a disadvantage by reason of the operation 
of the law of limitation. I am unable to see any compelling logic underlying this 
decision. It is not possible to deduce from it any general principle necessitating 
or even permitting a departure from a grammatical construction of the article 
and its several clauses. In dealing particularly with a statute of limitation which 
curtails the rights of parties I would point out that itis for the litigant who pleads 
the bar, to justify a construction which is other than literal and which would have 
the effect of depriving the party entitled to a right, of the benefit arising by a literal 
construction. No reason has been shown for reading Article 182 and particularly 
clause (5) thereof in a manner different from its prima facie meaning. There 
is no inconvenience which would result from a strict grammatical construction 
of that provision, while it is easy to visualise considerable hardship and compli- 
cation if it is to be construed in the manner suggested on the appellant’s behalf. 


It now remains to deal with certain decisions which have been given with 
reference particularly to the latter portion of the second paragraph of explanation (1).” 
The question was raised in those cases whether a decree which, as to a part of it, 
is a joint decree against several judgment-debtors while as to the rest, grants separate 
relief or reliefs against one or more judgment-debtors, can be said to bea joint decree 
against more persons than one within the meaning of the latter part of the second 
paragraph of explanation (1). In Subramania Chettiar v. Alagappa Chettiar}, it 
was held that a decree which contained a provision for recovery of costs from A, 
B and C and a provision for payment of mesne profits by A and B only, is a jcint 
decree against more persons than one within the meaning of the provision just 
referred to and that an application to execute the latter part of the decree will 
save limitation when execution is sought subsequently of the former. It was 
similarly held in Pattanayyav. Pattayya? that adecree for recovery of possession of 
certain immoveable properties from defendants 9 and 10 coupled with a direction 
for recovery of future rental from defendant g in respect of some of the prcper- 
ties and a direction for recovery of future rental from defendant 10 in respect 
of other properties is still a joint decree and that toinvcke the applicaticn ci the 
provision under consideration it is quite enough if any portion of a decree makes 
the judgment-debtors jointly liable. The same view prevailed in Muhammad 
Ishak Chowdhury v. Kurunamoy Chowdhury®, though an Allahabad Bench expressed 
its dissent in Nandlal Saran v. Dharam Kirti Saran*, form the view taken in 
Subramania Chettiar v. Alagappa Cheitiar1. It is unnecessary to discuss these decisions 
any further as the decree under consideration is not one in which one relief is grant- 
ed against several persons jointly while another or other reliefs are granted several- 
ly against one or more of them. All the reliefs granted in the present case are 
deed against all the three defendants. The distinction that is sought to be 
made on the appellant’s behalf between the several portions of the decree is based 
on the nature of the several reliefs and not on any difference among the persons 
against whom those reliefs are directed. 


For the reasons already stated I hold that there is only one decree within the 
meaning of Article 182 notwithstanding that it includes several reliefs based upon 
distinct causes of action and that it is open to the decree-holder to rely upon clause (5) 
and ask for limitation to be calculated from the dates of the final orders in previous 
execution petitions notwithstanding that these petitions sought execution of 
reliefs other than that sought to be executed in the present. In this view the judg- 
ment under appeal is correct and this appeal is therefore dismissed with costs, 

The Chief Fustice.—I have had the advantage of perusing the judgment of 
my learned brother. I agree with the conclusions at which he has arrived and 
the reasons given, and have nothing I can add. 


K.S. — Appeal dismissed, 


sT (1 I.L.R. g0 Mad. 268. 3. ALR. 1946 Cal. 266. 
a, CE 50 M.LJ. 215, 4. (1925) ILR. 48 All. 977, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao. 


Palla Veeraswami and another .. Appellants* 
U. 
Bandaru Chitti Naidu and others .. Respondents. 

Partnership—Suit for dissolution of an existing partnership and for accounts—Date from which plaintiff is 
entitled to interest on ths amount decreed. 

In a suit for dissolution of an existing partnership and for accounts the plaintiff is entitled to 
interest on the amount decreed only from the date of the final decree and not from the date of the 
plaint. 

Sulaiman v. Abdul Latif, (1939) I.L.R. 58 Cal. 208, applied ; Lala Hakim Rai v. Lala Gangaram, 
(1943) 1 M.L.J. 16, distinguished. 

Appeal against the decree of the District Court, East Gcdavari, at Rajahmundry, 
in A.S. No. 161 of 1940 preferred against the final decree of the Court of the Subordi- 
nate Judge, Amalapuram, in O.S. No. 11 of 1926. < 


B. V. Subrahmanyam for Appellants. 
V. Viyyanna for Respondents. 
The Court delivered the following 


JupGMENT.—This appeal arises out of proceedings for passing a final decree 
in a suit for dissolution of partnership and for accounts. The first plaintiff and 
the first defendant were partners and commenced business as partners on 16th 
September, 1923. They carried on business in tobacco until July, 1925, when 
on account of disputes between them the business was stopped. The first plaintiff 
then instituted this suit on 2nd February, 1926, for dissolution of the joint business 
and for taking accounts of the PU A preliminary decree dissolving the 
partnership was passed by the learned Subordinate Judge on 28th September, 
1931 and it had become final as there was no appeal against it. A Commissioner 
was appointed to take accounts and he submitted his report, dated 18th June, 1933. 
The matter then came up for consideration before the learned Subordinate Judge 
after objections were filed by both parties. After considering the objections the 
learned Subordinate Judge came to the conclusion that the plaintiff was entitled 
to a decree for a sum of Rs. 3,337-9-10 with interest on that amount at six per 
cent. per annum from the date of the plaint till realisation. The matter was 
carried in appeal by the defendants to the District Court, East Godavari. The 
learned District Judge modified the decree of the learned Subordinate Judge by 
reducing the amount decreed by a sum of Rs. 2,000, This second appeal has 
been preferred by the defendants against the judgment and decree of the learned 
District Judge. 

For the appellants three points have been argued before ma The inei 
that the Courts below erred in giving cerdit to the plaintiff for a sum of Rs. 792-2-6 
as advance ; secondly, that the Courts below did not follow the principles laid down 
in section. 48 of the Partnership Act for the distribution of the assets of a partnership 
in winding up ; and thirdly, that the Courts below erred in granting interest on 
the amount decreed from the date of the plaint instead of from the date of the final 
decree. ; 


As regards the first point, the contention urged by Mr. B. V. Subramanyam, 
the learned advocate for the appellants, is that the plaintiff failed to establish 
his case that the sum of Rs. 792-2-6 represented the value of the tobacco which 
he had advanced to the partnership. 

[His Lordship after discussing the evidence concluded.] 

I-am therefore unable to accept the contention of the appellants and I agree 
with the findings reached by the learned District Judge on this question. 


*S, A. No, 1627 of 1945. agth July, 1947. 
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It is also urged by the learned advocate for the appellants that in any event 
the plaintiff ought not to have been given credit twice over in respect of this amount 
of Rs. 792-2-6, once as an advance and-again as outstandings of the partnership 
as these |promissory notes were included in the partnership outstandings dealt 
with by the commissioner in paragraph 9 of his report. I thought at first that 
if it were so, there is no possible answer to the contention ; but, on a closer exami- 
nation of the accounts and also the method of calculation adopted by the learned 
Subordinate Judge it is clear that really the first plaintiff was not given credit twice 
over for this amount. He has allowed this amount only once as an advance. 


As regards the distribution of assets in accordance with the principles laid 
down under section 48 of the Partnership Act, I do not think there is any substance 
in this contention either. The point was not raised in any of the Courts below 
and eveniif it is permitted to be raised, I think the result of applying the section 
would be the same as the one now reached by the Courts below. 


As regards the date from which the plaintiff is entitled to get interest on the 
amount decreed to him, I agree with the contention of the appellant that the plaintiff 
is entitled to interest only from the date of the final decree, that is, gth August, 1939, 
and not from the date of the plaint. In my view, as this is a suit for dissolution 
of an existing partnership and for accounts, the principle laid down by the Privy 
Council in Sulaiman v. Abdul Latif! applies to this case. Their Lordships state 
at page 212: . 

“ This is not an action to recover some debt of which it can be said that it was due at the date 
ofthe plaints It is an action to dissolve and wind up the affairs of a partnership ; and until the accounts 
have been taken, it is impossible to say what, if anything, is due from any partner to his 
co-partners. In their Lordships’ opinion, interest should only be allowed to the plaintiffs from the 
date of the final decree by which the amount (if any) is found due from the defendants to the plaintiff.” 
Mr. Viyyanna, the learned advocate for the first respondent, placed strong reliance 
upon the decision of the Privy Council in Lala Hakim Rai v. Lala Gangaram*. That 
was a case in which the partnership was dissolved two years prior to the date of 
the suit by agreement between the parties and there was no question of dissolving 
an existing partnership. Further I am not satisfied on the evidence that the first 
defendant had utilised any large amount of the partnership funds for his own benefit 
after the business was stopped in May, 1925. It is also urged for the respondent 
that this is a case in which the partnership was by agreement dissolved prior to 
suit and that in any event after the cessation of the business the partnership must 
be treated as dissolved. JI am-unable to agree with this contention. There is no 
issue ; nor‘a finding in any of the judgments of the Courts below that there was an 
agreementito dissolve the partnership prior to suit and it is well established that with 
the mere cessation of business of the partnership a dissolution of the firm is not 
brought about. In these circumstances, I am unable to see how the principle in 
Lala Hakim Rai v. Lala Gangaram®, applies to the facts of this case. In my view, 
therefore, the interest at six per cent. per annum on the amount decreed by the 
learned District Judge must be calculated only from gth August, 1939, the date 
of the final decree, and not from 2nd February, 1926. I therefore allow the second 
appeal to this extent and modify the decrees of the Courts below by disallowing 
interest on the amount decreed from the date of the plaint —2nd February, 1926— 


to gth August, 1939. 
The parties will pay and receive proportionate costs throughout. (No leave.) 


V.S. — Appeal allowed in part. 





I. (1930) LL.R. 58 Cal, 208 at 212. 2. (1943) 1 M.L.J. 16, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE YAHYA ALI. | 
P. M. Natarajan Chettiar and others .. Appellants* 


v. 
Sitalakshmi Ammal and others , .. Respondents. 


_ Execution —lIdentity of property sold at an execution sale—Determination of dispute as to—Description given 
tn the sale certificate, of conclusive—Reference to description given in the earlier documents like the attachment list 
and affidavit filed for proclaiming the sale—Propriety. 

The scheme of the Civil Procedure Code in the case of an attachment and sale is that a complete 
description of the property establishing its identity shall be given at the time of attachment, and 
later at the tme of proclaiming the said sale a full description so as to establish its identity has to be 

along with encumbrances and the price subject to those encumbrances. It is the property 
so attached and which isso proclaimed alone that is sold without any warranty of title. Subsequently 
2 sale certificate is issued in order to clothe the auction purchaser with a formal document of title. 
The title to the prop takes effect not from the date of the sale certificate but from the date of the 
sale. It is clear from this that a description that is given in the carliar documents, viz., the attachment 
list and the affidavit filed for proclaiming the sale with reference particularly to its identity is parti- 
cularly important whenever there is a dispute as to identity of the property sold. Hence, it cannot 
be said that the sale certificate is the only document that should form the sole basis for determining 
the property that bas passed at the sale. 
Appeal against the decree of the Court of the Subordinate Judge of Deva- 
kottah in A.S. No. 50 of 1944, preferred against the decree of the Court of the 
District Munsiff of Devakottah in O.S. No. 97 of 1943. 


= K. V. Ramachandra Aiyar for Appellants. 
R. Kesava Atyangar for Respondents. 
The Court delivered the following 


JuDGMENT.—This appeal arises out of a suit under Order XXI, rule 63 of 
the Gode of Givil Procedure to set aside a summary order on a claim petition. 
In O.S. No. 190 of 1933, District Munsiff’s Court, Tirupur, an attachment before 
judgment was taken out of the properties belonging to defendants 5 and 6 in the 
present suit. The execution petition was transferred to the District Munsiff’s 
Gourt, Devakottah, and the property involved in the present suit was attached 
by that Court. In due course O.S. No. 190 of 1933 was decreed. On 3rd May, 
1938, the attached property was brought tosale by the decree-holder in O.S. No. 190 
of 1933 and purchased by the present appellants, who are defendants 1 to 4 in the 
suit. A sale certificate was issued in their favour on the 4th August, 1938 and 
on 7th October, 194.1, possession was delivered. . 


The plaintiff in O.S. No. 97 of 1943 on the file of the District Munsiff of Deva- 
kottah obtained a decree in S.C.S. No. 23 of 1941 on the file of the Subordinate 
Judge of Devakottah against defendants 5 and 6 herein and filed E.P. No. 520 
of 1941 for executing the decree, seeking to attach the suit property, and defendants 
I to 4 who had purchased the property in the sale in execution of the decree in 
O.S. No. 190 of 1933 preferred a claim on the ground that the property sought 
to be attached was comprised in their sale certificate, dated 4th August, 1938. 
The claim was allowed by order, dated 23rd April, 1942, by the District Munsiff 
and the present suit O.S. No. 97 of 1943 was brought to set aside that claim order. 


The plaintiff-first respondent contends that there are two houses west of Dorai- 
swami Ayyangar’s house, one a large house which lies to the east of Venkatachalam 
Ayyangar’s house and another a small house which lies between that large house 
and Doraiswami Ayyangar’s house. Her case is that while the large house formed 
the subject-matter of sale proceedings and the sale certificate under which the 
appellants have acquired it, the small house which lies immediately to the west 
of Doraiswami Ayyangar’s house was not comprised in the sale certificate. 





*S, A. No. 1464 of 1945. 7th August, 1947. 
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On 16th January, 1929, father of defendant 6 executed an usufructuary mort- 
gage in favour of Lakshmana Ayyangar of the large house only. Subsequently 
on 21st March, 1933, defendants 5 and 6 executed a simple mortgage in favour 
of Srinivasa Ayyangar of both the houses. The appellants’ contention is that there 
were no separate and distinct houses but that both of them formed one house and 
that house was brought to sale and purchased by them at the Court auction and 
was conveyed to them by the sale certificate, dated 4th August, 1938. The learned 
District Munsiff found that in pursuance of the Court sale, the appellants purchased 
both the houses and obtained delivery of the same. As regards the houses being 
separate, although he mentioned a number of facts to the contrary he was of the 
opinion that there was a composite assessment by the municipality for both 
the houses, although they bore separate door numbers. This finding was rightly 
found by the lower appellate Court to be incorrect. From the fact that there 
were separate door ne eet it can be inferred that there would have been separate 
assessments. As pointed out by the learned Subordinate Judge the usufructuary 
mortgage Ex. P-1 itself shows that the two houses were separate as the suit house 
described as ‘very small house’ is mentioned therein as one of the eastern boundaries 
of the other house. There is also oral evidence to the same effect. The finding of the 
learned Subordinate Judge on this matter being based onsatisfactory and sufficient 
evidence and being one of fact has to be upheld. The only question is which is the 
house that was sold to the appellantsin the Court sale. While the District Munsif 
had taken different view aboutit, the learned Subordinate Judge taking into con- 
sideration the recitals in the sale proclamation, the attachment warrant, the delivery 
application and warrant and the sale certificate came to the conclusion that the 
appellants were throughout proceeding only against one house, viz., the house 
that was the subject-matter of the usufructuary mortgage, dated 16th January, 
1929. I may refer to one of those documents, viz., the affidavit that was filed for pro- 
claiming the sale. In it two of the encumbrances mentioned are the usufructuary 
mortgage, dated 16th January, 1929, and a later deed of assignment of that mortgage. 
Against both those items it is stated in that affidavit Ex. P-4 that the ‘ suit property”? 
was usufructuarily mortgaged. In paragraph g, again, while giving the details of 
encumbrances, it isreiterated that the ‘suit property’ was usufructuarily mortgaged 
to Lakshmana Ayyangar. The same description is repeated in all the subsequent 
documents so that the only possible inference from those recitals is that what was 
intended to be brought to sale was the property which formed the subject-matter 
of the usufructuary mortgage and nothing more. I have already pointed out that 
the two houses were distinct and that the suit house which is the smaller house was 
subject to a simple mortgage of 21st March, 1933. If that house also was sought 
to be sold the encumbrance of 1933 would have had to be mentioned. That does not 
find a place in Ex. P-4. As against these indicia, there is the fact that in all these 
documents where a schedule is given describing the boundaries, the eastern boundary 
of the property intended to be sold is mentioned to be Doraiswami Ayyangar’s 
house. If that description is correct, it would take in the suit house also, Learned 
advocate for the appellants points out that this disparity between the description 
of boundaries and the precise property intended to be sold occurring in the other 
documents does not appear in the sale certificate itself and that the sale certifi- 
cate being a document of title should form the sole basis for determining the property 
that has passed under it and no extrinsic evidence can be taken or other documents 
referred to for the purpose of finding out the property that was intended to te 
conveyed under the sale certificate. He draws attention to a decision of Devadoss 
and Sundaram Chetti, JJ., in Natesa Pattar v. Ganapathi Subba Pattar’. ‘There, 
there was no disparity between the sale certificate and other documents connected 
with the sale, viz., the attachment list, attachment warrant, sale proclamation, etc. 
The only question was whether the execution sale conveyed to the appellants the 
interest of the plaintiffs in the suit property and whether what was bought by him 
was only the share of the fourth defendant. That had to be determined with 


I. (1926)"523M,L.J, 68, 
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reference to evidence outside the record of sale proceedings, which was a thing which 
was not permissible having regard to the general principle that when the document 
is plain and unambiguous, extrinsic evidence as regards the intention cannot be 
looked into. I may in this connection refer to the ruling of the Judicial Committee 
in Thakur Barmha v. Jiban Ram Marwari and Srimohun Marwarn+. ‘There a sale 
certificate was set aside and the doubt that had arisen was as regards the identity 
and not the description. If a property fully identified in the schedule is mis- 
described that would be a different position. Their Lordships pointed out 

“that which is sold in a judicial sale of this kind can be nothing but the property attached’ 
and that property is conclusively described in and by the schedule to which the attachment 
refers,” 
In fact the scheme of the Civil Procedure Code in a case of the present kind 
is that a complete description of the property establishing its identity shall 
be given atthe time of attachment, and later at the time of proclaiming the sale 
a full description so as to establish its identity has to be furnished along with 
encumbrances and the price subject to those encumbrances. It is the property 
which is so attached and which is so proclaimed alone that is sold without any 
warranty of title. After the expiry of a specified period of time if there is no appli- 
cation for setting aside the sale, the sale becomes absolute, and the title in the 
auction purchaser follows upon the confirmation of the sale as from the date of the 
sale. Subsequently a sale certificate is issued in order to clothe the auction purchaser 
with a formal document of title. The title to the property takes effect not from 
the date of the sale certificate but from the date of the sale. It is clear from this 
that a description that is given in the earlier documents, viz., the attachment list 
and the affidavit filed for proclaiming the sale with reference particularly to its 
identity is particularly important. In the present case the description is clearly to 
the effect that what was intended to be brought to sale was the house which was 
the subject-matter of a usufructuary mortgage. There was a misdescription, no 
doubt, in the schedule which was carried throughout describing the property intended 
to be brought to sale as the property lying to the west of Doraiswami Ayyangar’s 
house but having regard to the undoubted fact that only the large house was intended 
to be sold and was actually sold this description of the boundary to my mind 
does not affect the position. Reference was made on the appellants’ side to Rama- 
bhadra Naidu v. Kadiriyasamt Naicker?. Jt is not necessary for me to go into 
the facts of that case and it will be sufficient for me to point out that there the 
learned Judges of the High Court regarded the words set out in the sale certificate 
as capable of explanation and limitation by reference back to the mortgage itself. 
Their Lordships of the Privy Council pointed out that they would agree with this 
conclusion if they placed the same construction on the sale certificate as that accepted 
by the learned Judges of the High Court but that they were unable to do. Here 
also the attempt was not at tabooing any reference to the earlier records in the 
sale proceedings but prohibiting an attempt to go back to the pleadings or to other 
documentary evidence produced at the trial in order to supplement or elucidate 
the extent or nature of the property conveyed by the sale certificate. For these 
reasons I agree with the view taken by the learned Subordinate Judge and dismiss 
this second appeal with costs. 


Leave refused. 


V.S. Appeal dismissed. 





1. (1913) 26 M.L.J. 89 : L.R. LA, 398: : L.R. 48 TA. : IL ‘ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


| PRESENT — MR, Justice RAJAMANNAR. 
Gopal Naidu and others ..  Petitioners.* 
Defence of India Rules (1939), rules 81 (2), 121 and 130—Order under rule 81 See settee order 
by attempting to transport articles without permit—Offence of contravening order—Turisdiction of Second Class 
Magistrate to try the case—Invoking general jurisdiction under Criminal Procedure Code, 3 
Where three persons were accused of contravening orders made under rule 81 (2) of the Defence 
of India Rules for having attempted to transport rice bran and fried Bengal gram outside the district 


without a permit, and a Second Class Magistrate tried the case and convicted the accused, on a 
guestion as to the jurisdiction of the Second Class Magistrate to try the case, 


Held, that the offence of contravention of the order made under rule 81 (2) of the Rules is triable 
by a Second Class Magistrate also under sub-rule (g) of rule 130. Further, the combined result of rules 
81 (2) and 121 is to make a person charged with the offence of attempting to contravene any of the 
orders made under rule 81 (2), a person contravening the rules. Therefore, there is no scope for 
invoking the general jurisdiction under the Code of Criminal Procedure in this case. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Sub-Divisional 
Magistrate of Namakkal, dated 26th August, 1946, in G. A. No. 41 of 1946 (C. C. 
No. 37 of 1946, Second Class Magistrate Court, Sankari). 


M. Srinivasagopalan for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court delivered the following 


JuDGMENT.—Accused 1, 3 and 4 who are the petitioners were convicted by 
the Second Class Magistrate of Sankari under rule 81 (4) of the Defence of India 
Rules read with rule 121 of the Defence of India Rules for attempting to transport 
rice bran and fried Bengal gram outside the district without a permit. / Accused 
No. I was sentenced to undergo rigorous imprisonment for two months and accused 
3 and 4 to pay a fine of Rs. 200 each, in default to suffer rigorous imprisonment 
for six weeks. The first accused is the owner of the lorry in which the commodities 
were attempted to be transported. Accused 3 is the driver of the lorry and accused 4 
is the clean¢r and brother of accused 1. On appeal, the Sub-Divisional Magistrate, 
Namakkal, ‘confirmed the conviction and sentence of the lower Court. 

There is nothing that can be said in favour of the petitioners on the merits. 
But the learned advocate for them raised a point as to the jurisdiction of the Second 
Class Magistrate to try the case. The decision turns on the Defence of India Act, 
read with the rules thereunder. Section 2, sub-section (3) of the Act says: 

“ (3) The rules made under sub-section (1) may further— 

(1) provide for the arrest and trial of persons contravening any of the rules ; 

(it) provide that any contravention of, or any attempt to contravene, and any abetment of, 
or attempt to abet, the contravention of any of the provisions of the rules, or any order issued under 
any such provision, shall be punishable with imprisonment for a term which may extend to seven 
years or with fine or with both.” 

Section 14 says: 

“ Save as otherwise expressly provided by or under this Act, the ordinary Criminal and Civil 

Courts shall continue to exercise jurisdiction.” 
Sub-rule (3) of rule 130 of the Rules framed under the Act says : 
“ Notwithstanding anything contained in Schedule II to the Code of Criminal Procedure, 1898, 


Gitte ) and a contravention of any order made under rule 56 (a) [or under sub-rule (2) of rule 81 
shall be triable by a Court of Session, a Presidency Magistrate ora istrate of First Class or Secon 
Class.” 


Under rule 121 any person who attempts to contravene or abets, or attempts to 
abet, or does any act preparatory to, a contravention of, any of the provisions of 





* Crl. R. C. No. 1266 of 1946. 14th August, 1947. 
(Cri. R. No. 1206 of 1946). 
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these rules or any order made thereunder shall be deemed to have contravened 
that provision or as the case may be, that order. 


In the present case the material order was made under rule 81 (2) of the Rules. 
The attempt to contravene this order would amount to a contravention of the 
order itself under rule 121 of the Defence of India Rules. The offence of contra- 
ee of the order is triable by a Second Class Magistrate also under sub-rule (3) 
O e 130. 


The contention raised on behalf of the petitioners is that section 2, sub- 
section (3) of the Act mentions only the arrest and trial of persons contravening any 
of the rules. It does not indicate that the rules may provide for the trial of persons 
attempting to contravene any of the rules. But in my opinion the combined result 
of rules 81 (2) and 121 which are the relevant rules for the purpose of this case 1s 
to make a person charged with the offence of attempting to contravene any of thë 
orders made under rule 81 (2), a person contravening the rules. There is, therefore, 
no scope for invoking the general jurisdiction under Code of Criminal Procedure 
in this case. I overrule the objections taken on behalf of the petitioners that the 
Magistrate had no jurisdiction to try this case. 


The petitioner’s advocate submitted that the sentence so far as the first accused 
is concerned may be reduced to the period of imprisonment already undergone 
by him. The exact period so undergone is not known but it seems that it is less 
than a week. The attempt was certainly serious having regard to the object of the 
order in question. The first accused taking advantage of the fact that he owned 
a lorry attempted to use it to transport prohibited commodities outside the district. 
There is no reason to deal with such an offence leniently. It cannot be said that 
the sentence imposed, namely, two months’ rigorous imprisonment is severe. The 
Criminal Revision Petition is therefore dismissed. 


K.C. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE YAHYA ALI. 


The Public Prosecutor .. Appellant* 
0. 
Kachi Mohideen Maraikayar and another .. Respondents. 

Madras Prevention of Adulteration Act (III of 1918), section 20 (2)—Rules framed under—Rule 2'7-A— 
Scope and effect of the prohibition contained pals a oil kept for sale found to contain 95 per cent. of groundnut 
oil —Offence—Plea in defence that ol was sold for lighting purposes and not as food—Sustainability. 

The prohibition contained in rule 27-A of the Rules framed under section 20 (2) of the Madras 
Prevention of Adulteration Act is against the addition of any groundnut oil or any other oil to gingelly 
oil intended for sale and against sale of any gingelly oil to which any such addition have been made. 
The rule does not make any reference to the purpose of the addition or to the purpose for which it is 
sold. The prohibition is absolute for whatever purpose the consumer may e it or the seller may 
sell it. Hence, where gingelly oil kept for sale is found to contain 95 per cent. of groundnut oil, the 

n offering it for sale would be guilty of an offence committed under rule 27-A of the Rules and 
it would be no defence to say that the oil was not being sold as food but for lighting purposes. Neither 
rule 27-A nor section 5 of the Act is confined to sale of the article as food. What is prohibited is 
sale of food when it is adulterated in the manner prohibited. 


Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal 
of the aforesaid respondents (accused) by the Court of the Stationary Sub- Magistrate 
of Ramnad in C. C. No. 581 of 1946 on his file. 


The appellant in person. 
U. Somasundaram for Respondents. 
The Court delivered the following 


JupomeNntT.—This is an appeal by the Public Prosecutor against the acquittal 

of the respondents who are father and son, running a grocery shop at Rameswaram. 

e AA. 
* Crl. Appeal No. 158 of 1947. 28th August, 1947. 
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They had been charged under rules 27-A and 29 framed under section 20 (2) of 
the Madras Prevention of Adulteration Act, 1918. They admittedly kept for sale 
gingelly oil which on analysis by the Government Analyst was found to contain 
95 per cent. of groundnut oil. The oil was according to the defence being sold 
not as food but for lighting purposes. The entire attempt during the trial was to 
establish this but the eared Public Prosecutor contends that even as for lighting 
purposes no person is entitled to add groundnut oil to gingelly oil or to sell or 
offer or expose such a mixture. The prohibition contained in rule 27-A is against 
the addition of any groundnut oil or any other oil to gingelly oil intended for sale 
and against sale of any gingelly oil to which any such addition have been made. 
The rule does not make any reference to the purpose of the addition or to the 
purpose for which it is sold. The prohibition is absolute for whatever purpose 
the consumer may take it or the seller may sell it. The policy of the law apparently 
is that even if it is sold for lighting purposes and not as food the consumer may use it 
for food and it would be too deleterious for his health. The only argument raised 
by the learned advocate for the respondents in defence is that the gingelly oil was 
not sold as food. Neither rule 27-A nor section 5 of the Act is confined to sale of the 
article as food. What is prohibited is sale of food when it is adulterated in the 
manner prohibited. Thus there is no doubt that both the respondents are guilty 
of having committed the offences under the Act. The order of acquittal passed 
by the Sub-Magistrate is reversed and both the respondents are convicted under 
rules 27-A and 29 of the Madras Prevention of Adulteration Act Rules and each 
is sentenced to pay a fine of Rs. 15; in default to undergo one week’s simple 
imprisonment. 


V.S. —— - Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIGE RAJAMANNAR. 
AR. L. S. V. L. Sevugam Chettiar .. Petitioner,” 


Madras District Municipalities Act (V of 1920), sections 345 and 347—Relative licability of— 
Diference between the cases to which the tiwo sections would apply Prosecution Jor failure 19 pay property an 
—Limitation—Period provided in section 345 applies. 

One point of difference between the cases to which section 345 of the Madras District Municipa- 
lities Act would apply and the cases to which section 347 would apply is that in cases ing under 
section 345 a specific sum of money would be due to the Munici uucil under the provisions of 
the Act even before the date of the prosecution, whereas under section 347 there is no condition that 
there should be an amount due to the Municipality before the date of the prosecution. Hence, it 
is section 345 that would apply to a case of a prosecution for failure to pa property tax, because 
the prosecution is in respect of a sum due to the Municipal Council under the Act, that is, the 
property tax and section 347 could bave no application to such a case. Section 345 would apply just 
as it would apply to a suit for the recovery of the sum and also to a distraint in respect of the sum . 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court 
of the Sub-Divisional First Class Magistrate of Devakottai, dated 8th June, 1946, 
ahd passed in G. A. No. 22 of 1946 (S. T. C. No. 242 of 1945, Bench of Second 
Class Magistrate’s Court, Karaikudi). 


R. Gopalaswamt Atyangar for Petitioner. 

The Government Pleader (K. Kutttknshna Menon) for Respondent. 

G. Balasubramanian for The Public Prosecutor on behalf of the Crown. 
The Court made the following 


ORDER. — The petitioner as the managing trustee of the Iluppakudi devasthanam 
was convicted under rule go (2) read with rule 36 of Chapter IV to the District 
Municipalities Act for wilful omission to pay the property tax due to the Karaikudi 


- m 





* Cri. R. G. No. 1068 of iy sth September, 1947. 


1946. 
(Crl, R. P, No. 1022 of 1946 and Crl, M. P, No, 1925 of 1946), 
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Municipality for the first half year 1944-45, amounting to Rs. 795-6-3, and sentenced 
to pay a fine of Rs. 10 or two days’ simple imprisonment in default. He was also 
directed to pay the property tax of Rs. 696-15-0. On appeal to the Sub-Divisional 
Magistrate of Devakottai, the conviction and sentence were confirmed. 


The learried advocate for the petitioner raised several interesting points of law ; 
but, I do not propose to express my opinion on any of those points, excepting one, 
namely, the point of limitation. This is because, admittedly, these points were not 
raised in the lower Courts and I consider that the points cannot be satisfactorily 
disposed of without further facts. It is common ground that there is another 
prosecution pending in respect of property tax due to the municipality for a subse- 
quent period ; and, in fact there 1s now before me an application, C. M. P. No. 1925 
of 1946, to quash proceedings in S. T. G. No. 524 of 1946. It would be proper 
and advisable that the points now sought to be raised in revision should be raised 
before the lower Court in that case, that is, S. T. C. No. 524 of 1946, and the decision 
of the Court below obtained after a full investigation into the facts necessary for their 
proper disposal. 


The point of limitation, however, can be disposed of on facts now appearing 
on the record, of which there can be no dispute, and the only question to be decided 
is a pure question of law. The date of the complaint in this case was 16th March, 
1945, and according to the complaint, the date of the commission of the offence 
was 1st October, 1944. The date, namely, 1st October, 1944, is arrived at by appli- 
cation of the provisions’of rule 30 of Schedule IV of the District Municipalities 
Act, which gives a period of 15 days from the service of notice of the demand for the 
payment of the amount due. It is only thereafter that under sub-rule (2) of rule 30, 
if for any reason the distraint, or a sufficient distraint, of the defaulter’s property 
is impracticable, the executive authority may prosecute the defaulter before a 
Magistrate. The learned advocate for the petitioner contends that the prosecution 
is barred, because the complaint was made more than three months after the date 
of the commission of the offence. He relies on section 347 of the Act, the material 
part of which is as follows : 

“No person shall be tried for any offence against the provisions of this Act or of any rule, 
or by-law made under it unless complaint ıs made by the police, or the executive authority or by a 
person expressly authorised in this behalf by the council or the executive authority within three months 
of the commussion of the offence.” 

The learned Government Pleader, appearing for the Karaikudi Municipality, on 
the other hand, contends that the proper section applicable to the case is not section 
347, but section 345, which is as tollows : 

“No distraint shall be made, no suit shall be instituted and no prosecution shall be commenced: 

in respect of any sum due to the municipal council under this Act after the expiration of a period 


of three years from the date on which the distraint might first have been made, a suit might have 
been instituted, or prosecution might have been commenced, as the case may be, in respect of such 


sum. 


I agree with the learned Government Pleader. 


Prima facie, section 345 of the Act would apply to this case, because the prose- 
cution is in-respect of a sum due to the municipal council under the Act, that is, 
the property tax. There are various provisions of the Act, under which sums 
become payable and due to the municipal council either by way of tax or compen- 
sation and several methods of recovery are also indicated in the Act and in the 
schedule. A prosecution is one such method of recovery. Section 345 therefore 
would apply just as it would apply to a suit for the recovery of the sum and also 
to a distraint in respect of the sum, The rules of Schedule IV which are the rules 
applicable to the recovery of the property tax make it clear that if the amount due 
for the property tax is not paid, the executive authority may proceed to recover 
it in one of three ways: (1) by distraint, (2) by a prosecution, and (3) by a suit 
in a Civil Court [vide rule 30 (1), (2) and (3)]. Rule 36 (2) specifically provides : 

“ Whenever any person is convicted of an offence under sub-rule (1), the Magistrate shall, in 
addition to any fine which may be imposed, recover summarily and pay aver to the municipal council 
the amounts, if any, due under the heads specified in clauses (a) and- (b) of sub-rule (1).” 
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Section 347, on the other hand, would apply to all cases where an offence is 
committed against the provisions of the Act or any rule or by-law made under it, 
except where the prosecution is not in respect of any sum due to the municipal 
council. There are several sections in the Act and several rules in the schedules, 
a contravention of one or other of which is made an offence. Section 347 would 
apply to all such offences. One point of difference between the cases to which 
section 345 would apply and the cases to which section 347 would apply is that 
in cases falling under section 345 a specific sum of money would be due to the 
municipal council under the provisions of the Act even before the date of the 
prosecution ; whereas, under section 347 there is no condition that there should 
be an amount due to the municipality before the date of the prosecution. The 
learnéd advocate for the petitioner has contended that section 345 has some appli- 
cation to the fines that may be imposed in accordance with the provisions of section 
313. ‘I am really surprised at the contention. Under section 313 any person 
who is convicted of an offence is, on conviction, to be punished with a fine. Even 
if the fine is treated as an amount due to the municipality, which conception itself 
I do not agree with, it cannot be said that the prosecution is for the amount of fine 
which has to be imposed after a conviction as a result of the prosecution. Section 345 
obviously relates to proceedings either by way of distraint or by way of suit or by 
way of prosecution in respect of sums already due to the municipal council under 
one or the other of the provisions of the Act. 

I find that this is the view taken of these two sections by Lakshmana Rao, J., 
in Criminal Revision Case No. 565 of 1937 and I respectfully agree with the decision 
in that case. The same reasoning, more or less, is also to be found in the judgment 
of Horwill, J., in Panchayat Board, Swaganga v. Pillathian Seroai1, which, however; 
dealt with the corresponding provisions of the Madras Local Boards Act. 


I have therefore no hesitation in holding that the section applicable is section 345 
of the Act and obviously the prosecution was launched well within the time allowed ` 
by that section. 

The criminal revision case and the application (C. M. P. No. 1925 of 1946) | 
to quash! proceedings in S. T. C. No. 524 of 1946 are dismissed. 

V.S. | Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Govinpa MENON. 


Sreemanthu Rajah Y. S. R. Prasad, Zamindar of Devakota and 
others .. Petttioners*® 
U. 
Kolli Ramaswamy and others .. Respondents. 

„ „Criminal Procedure Code (V of 1898), sections 145 (4) and 435— Åttachmeni of lanka lands by Sub- 
Divisional Magistrate and direction to Idar to sell cultivation rights by public auction—Direction in the nature 
of administrative order—Order of Sub-Divisional Magistrate setting aside by Tahsildar—If revisable. 

When after an attachment of lanka lands under the second proviso to section 145 (4) of the 
Criminal Procedure Code, the Sub-Divisional Magistrate directs the Tahsildar to sell the cultivation 
ights by public auction and submit the sale list, etc., to him, the Tahsildar is only an agent of the 
A bah and the directions given to him are merely administrative orders which can be varied 
the Sub-Divisional Magistrate. Ifthe Sub-Divisional Magistrate sets aside the sale by the 
d indan, his order is only an administrative one and no revision would lie against such an 
cr. 


Petitions under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the orders of the Court of the Sub- 
ripe Magistrate of Masulipatam, dated 17th July, 1947, in M. C. Nos. 15 
to 18 of 1947. . 





1. (1937) 1 M.L.J. 191. 


* Cri. R. C. Nos, 752 to 755 of 1947. toth September i 
(Crl. R. P. Nos, dis to 648 of 1947. P 1 1947 


aQ 
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V. T. Rangaswami Atyangar and V. Ramanujachari for Petitioners. 
B. Jagannadha Das and C. V. Dikshitalu for Respondents. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court made the following 


ORDER. —In proceedings under section 145 of the Codé of Criminal Procedure 
the Sub-Divisional Magistrate attached the Lankas in dispute under the second 
proviso to section 145 (4) and directed the Tahsildar to sell the cultivation rights 
by public auction of each ok separately and submit the sale list and bidders’ 
list to him. Accordingly the Tahsildar sold the rights to a number of bidders 
and submitted the list. Whereupon the Sub-Divisional Magistrate on complaint 
by certain others cancelled the order of the Tahsildar and directed the cultivation 
rights to be given to various persons as stated in his order, dated 17th July, 1947. 
It is this order thatis now sought to be revised on the ground that the Sub-Divisional 

istrate has no jurisdiction to set aside the auction sale held by the Tahsildar. In 
Srinivasa Pillai v. Sathayappa Pillai t, Sankaran Nair, J., has laid down that a receiver 
appointed under section 145 (4) of the Code of Criminal Procedure is only an agent 
or servant of the Magistrate whose order is only an administrative order for the 
management of the property. A receiver under section 146 (2) has got all powers 
which an ordinary receiver has under the Code of Civil Procedure. This decision 
has been followed by a Bench of the Patna High Court in Nandkishore Prasad Singh 
v. Radhakrishna Chatteryee*, ‘Therefore the Tahsildar who was directed to sell culti- 
vation rights, is only an agent of the Magistrate and the directions given to him are 
merely administrative orders which can be varied by the Sub-Divisional Magistrate. 
As the order setting aside the sale passed by the Sub-Divisional Magistrate is only 
an administrative one no revision lies and this Court cannot interfere. 


The criminal revision cases are accordingly dismissed. 
V.S. Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusricE RAJAMANNAR. 
Kundaniyil Ayamutty < 
D. 
Bapputty alias Muhammad and others .. Respondents. 

Criminal Procedure Code (7 of 1898), section 203—Scope of the power to dismiss a complaint—Right of 
private person to insist upon an enquiry tn the case of an offence ssctton 392, Indian Penal ; 

Section of the Criminal Procedure Code confers le jurisdicti th Magistrate to 
dismiss a ani ifin his opmion no sufficient ground is mine oui for proceeding with the enquiry. 

It cannot be said that in the Case of an offence under section 302, Indian Penal Code, any pri- 
vate person has got any inherent right to insist upon an enquiry. 

Where a Magistrate has under section 203, Criminal Procedure Code, dismissed a complaint 
of an offence under section 302, Indian Penal Code, as against some only of the accused, the com- 
plainant has no right to insist upon an enquiry and the trial of those accused. , 

Petition under sections 435 and 439 of the Criminal Procedure Code, 1808, 
praying that the High Court will be pleased to revise the order of the Court of 
Session of South Malabar division dated 28th August, 1946, in Criminal M. P. 
No. 4 of 1946, P.R.C. No. 3 of 1946, Second Class Magistrate, Perintala- 
manna. 

B. Pocker and P, A. Quadir Meeran for Petitioner. 


S. Govind Swaminathan for Respondents. 
The Public Prosecutor (V. L. Ethtraj) on behalf of the Crown. 


Petitioner*® 


1. (1912) 14 LC. 759. 2. (1942) ILL.R. 21 Pat. 743 


* Cr.R.C. No. 1329 of 1946. rath August, 2649. 
"(Cr.R.P. No, 1268 of 1946), 4 947 | 
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The Court made the following 2 ; 


ORDER.— The petitioner preferred a complaint tó the Second Class Magistrate, 
Perintalamanna, accusing ten persons of the offence of murder of one Mammali 
alleged to be a servant of the petitioner in September, 1945. ‘The complaint was 
aie on 16th February, 1946. The Second Class Magistrate after referring to 
the report made by the police on investigation and the sworn statement of the 
complainant dismissed the complaint under section 203 of the Code of Criminal 
Procedure stating that there was no sufficient ground for proceeding with the 
enquiry. The petitioner sought the Court of Session to revise the order of dismissal 
passed by the Magistrate. "The learned Sessions Judge in revision set aside the 
order of dismissal so far as accused 3 to 8 were concerned and directed the District 
Magistrate to make further enquiry into the complaint as against them either 
by himself or by any other Magistrate. The petitioner complains that the enquiry 
should have been directed against the other accused also. 


I am not satisfied that the order of the learned Sessions Judge even as against 
accused 3 to 8. was proper in the circumstances but certainly I see no ground, 
whatever, to interfere with his order so far as it confirmed the order of dismissal 
against accused 1 and 2 and g and ro. The reason assigned by the learned Sessions 
Judge does to a certain extent justify a distinction being made between accused 
3 to 8 and the other accused because the former had been mentioned in the dying 
declaration purported to have been made by the deceased on the oth September, 
1945. The learned advocate for the petitioner contended that the complainant 
_ had a right to insist upon an enquiry and the trial of the accused. I do not think 
that in the case of an offence under section 302 of the Indian Penal Code any private 
person has got any inherent right to insist upon an enquiry. Section 203 of the 
Code of Criminal Procedure certainly confers ample jurisdiction on the Magistrate 
to dismiss a complaint ifin his opinion no sufficient ground is made out for proceeding 
with the enquiry. 


The revision case is, therefore, dismissed. 
V.S, Petition dismissed. 


t 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE YARYA Atl. : 
Subbammal .. Petitioner*® — 
2. 
Alamelu Ammal .. Respondent. 


Criminal Procedure Code (V of 1898), section 552—-Meaning of expression “ unlawful ’—Right of guardian 
to restoration af custody of child detat inne S Hi jan ik 

The expression “unlawful ” used in section 552, Criminal Procedure Code, has not been defined in 
the Code but by virtue of the provisions of section 4 it has the same meaning as the word “ill Ki 
occurring in the Indian Penal Code. In the Indian Penal Code the word “illegal” is defmed 
in section 43 as applicable to everything which is an offence or which is prohibited by law, or which 
furnishes ground for a civil action. 


Under section 552 of the Criminal Procedure Code what has to be established is that the 
detention of the child was unlawful and that the purpose of the detention was unlawful. If the 
detention was one which furnished a ground for civil, action it would be illegal within.the meaning: 
of that definition. The act of a person, who is not entitled to the custody of a child, of detaini 
it is one which entitles the natural guardian of the child who is its legal guardian and is entitled 
to its custody, to take civil action. Such detention would be clearly unlawful. 


Where a step-mother detains a step-daughter with a view to dispose of her in marriage as she 
pleases, the detention and the purpose of the detention are both unlawful which entitles the natural 
er ee o e eet guardian ene to the custody of the child, to take civil action. In such a case 


e natural mother js entitled under section to ask for and obtain restorati custody of th 
child from the step-mother. oe ia a le 





* Cr.R.G. No, 898 of 1946. th Sept ; . 
(Cr. R.P. No. 805 of 1946). ait ia 
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Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Second 
o a Magistrate, G. T., Madras, dated 31st May, 1946, in M. P. No. 47 
of 1946. : 

S. S. Bharadwaj for Petitioner. 

The Assistant Public Prosecutor (A. S. Sivakaminathan) for the Crown Prosecutor 
on behalf of the Crown. 4 


W. S. Krishnaswami Naidu for Respondent. 
The Court made the following 


OrperR.—One Govinda Chetti had two wives, Subbammal, the petitioner 
and Alamelu Ammal, the counter-petitioner. By the former he had a daughter 
Saraswathi aged 7 years. After his death, the two wives and the little girl were 
living together. Subbammal’s case is that when she went to some village tempo- 
rarily and returned, Alamelu Ammal refused to hand over custody of Saraswathi 
toher. She filed an application under section 552 of the Code of Criminal Procedure 
to compel restoration of Saraswathi to her. The senior widow stated in the Magis- 
trate’s Court that the conduct of Subbammal was immoral, that she had eloped 
with one Elumalai and that Govinda Chetti, before his death, had entrusted to 
her the custody of the child in view of Subbammal’s immoral conduct. Evidence 
was adduced on both sides but the Magistrate did not give any findings on any 
of these points. Subbammal stated in her application that the intention of Alamelu 
Ammal in detaining the girl was to get her married to a relation of Alamelu. The 
Magistrate found that no unlawful purpose had been established and dismissed 
the application. In coming to that conclusion I apprehend that the Magistrate 
took a very narrow view of the meaning of the word “ unlawful”? occurring in 
section 552 of the Code of Criminal Procedure. The expression “ unlawful” 
has not been defined in the Code of Criminal Procedure but it has the same meaning 
as the word “illegal ” occurring in the Indian’ Penal Code. In the Code of Criminal 
Procedure, after setting out the definitions, it is stated at the end of section 4 that 
all words and expressions used in this Code and defined in the Indian Penal Code, 
and not hereinbefore defined, shall be deemed to have the meanings respectively 
attributed to them by the Indian Penal Code. In the Indian Penal Code the 
word “illegal ” is defined in section 43 as applicable to everything which is an 
offence, or which is prohibited by law, or which furnishes ground for a civil action. 
Under section 552 of the Code of Criminal Procedure what has to be established 
is that the detention of the child was unlawful and that the purpose of the detention 
was unlawful. If the detention was one which furnished a ground for a civil action 
it would be illegal within the meaning of that definition. In the present case 
there can be no doubt that the natural mother is the legal guardian and is entitled 
to the custody of the child, The step-mother has no right aa to that custody 
unless she gets herself appointed by Court as a guardian under the Guardians 
and Wards Act. The Act of the person, who is not entitled to custody, of detaining 
the child is one which entitles the natural guardian to take civil action. The deten- 
tion is therefore clearly unlawful. It must also be held in the circumstances that 
the purpose was unlawful, as it has not been proved that Alamelu Ammal was 
entitled in any manner to keep the child in her custody and to dispose of her as 
_ she pleases. That is a matter which she will have to establish in appropriate 

civil proceedings and until she does so, she is not entitled to keep the child away 
from the custody of her natural mother. The petition is allowed. The order 
of the Magistrate is set aside and under section 552 of the Code of Criminal 
Procedure Alamelu Ammal is directed to restore Saraswathi immediately to the 
custody of Subbammal, 

V.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. JUSTICE 
PATANJALI SASTRI. 
The Commissioner of Income-tax, Madras .. Appellani* 
v. 
The Nattarasankottai Electric Supply Corporation, Nattarasankottai. Respondent. 


Income-tax Act (XI of 1922), sections 18 and 48—-Purchase of its own mortgage debentures 
by a company out of the proceeds of a sale of tts surplus plant and machinery—Interest on the debentures credited 


to the account of the debenture trustee—Tax le on the interest deducted and paid by the to the Central 
Government suffering loss in equent years—Claim by the company for r of the amounts so 
deducted and id to the Central Government—Sustainability. 

A company had raised a loan by issuing mortgage debentures bearing interest payable half 


yearly.: The existing and future property and assets of the company were charged with payment 
of the principal and interest due under the debentures. Subsequently the company sold its surplus 
plant and pepe | and utilised the sum realised, with the consent of the debenture holders, for 
purchasing its own debentures in the name of the debenture trustee “ to be held by him on account 
of the debenture holders as security for them.” The interest was to be credited to the account of 
the debenture trustee to be retained by him as part of the security. In thus crediting the interest 
the company rted to deduct the tax payable on the interest and paid it to the Central Govern- 
ment for five years. The company palered loss in the subsequent years and it applied under 
section 48 of the Income-tax Act for refund of the sums so deducted and remitted to the Central 
Government on the ground that the sums having been deducted in accordance with the provisions 
of section 18 of the Act should be treated as income-tax paid under sub-section (5) of that section. 


Held, as the funds utilised for the purchase of the debentures belonged to the company as part 
of its asséts, the company remained the owner of those debentures subject to the charge created in 
favour of the debenture holders and the so-called interest paid by the company to the trustee was 
in truth a deposit with the trustee of part of its funds for purposes of security. In such circumstances, 
there can be no question of those payments being regarded as the income of the trustee on which tax 
had to be deducted at the source ; nor was the company entitled to claim a deduction of the half 
yearly payments which it made to the trustee as an item of expenditure in the assessment of its profits 
for income-tax purposes. 

Commissioner of Income-tax, Bengal v. Chowringhee Properties, Lid., (1947) 2 M.L.J. 60: (1947) I.T* 
R. 405, relied ' 

Though the company remained the beneficial owner of the debentures, it did not follow that 
its claim to refund under section 48 is well founded. There is no room for the application of sec- 
tion 48 (1):to the facts of the case. The interest paid to the trustee was not his income chargeable 
to tax under the Act and no deduction at source fell to be made by the company under section 18 
(5) of the Act. Though the deduction on account of tax was in fact made and paid to the credit 
of the Central Government under that section it cannot be regarded as “tax paid” by the 
company in the sense of being payable and paid by it, nor be “treated as paid on its behalf” for 
the period in question. In any view of the matter the company’s application for refund under 
section 48 cannot be sustained. 

Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench, under section 66 (1) ofthe Indian Income-tax Act (XI of 1922) as 
amended by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 


1939) in 66 R. A. 3, Madras of 1946-47 on its file. 
G. S. Rama Rao Sahib for Appellant. 
M. Subbaraya Atyar for Respondent. 


The Judgment of the Court was delivered by 


Patanjali Sastri, J.—This is a reference by the Income-tax Appellate Tribunal 
(Madras Bench) under section 66 (1) of the Indian Income-tax Act, 1922. It 
arises out ofan application made by the Nattarasankottai Electric Supply Corpora- 
tion, Ltd. (hereinafter referred to as the company) for refund of income-tax under 
section 48 of the Act. 

The company raised a loan in 1935-36 by issuing mortgage debentures of the 
total value of Rs. 83,000 divided into 830 debentures of Rs. 100 each, tearin 
interest at 63 per cent. per annum, subject to tax payable on the ist April an 
on the 1st October of each year. The existing and future property and assets of 





* Case Referred No. 70 of 1946. ° agth August, 1947. 
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the company were charged with payment of the principal and interest due under 
the debentures. In August 1941, the company having arranged to purchase 
electrical energy in bulk from the Government Hydro Electric Works sold its super- 
fluous plant and machinery for Rs. 28,000 and odd, and it was decided with the 
consent of the debenture holders that that sum should be utilised by the company 
for purchasing its own debentures in the name of the debenture trustee “to be 
held by him on account of the debenture holders as security for them.” As regards 
the interest payable in respect of the debentures thus purchased by the company 
and Iddged with the trustee as security, resolution No. 6 of the resolutions passed 
at the general meeting of the debenture holders provided as follows : 

“ The interest accruing from time to time on the debentures purchased by the debenture trustee 

as security for the debenture holders or interest or yield from other investment, shall be credited 
to the account of the debenture trustee to be retained by him as part of the security.” 
In thus crediting the interest to the account of the debenture trustee every half 
year in respect of the debentures held by him, the company purported to deduct 
the tax payable on the interest and paid it to the Central Government. The total 
tax thus deducted and remitted to the Government for the five half years ending 
goth September, 1943, amounted to Rs. 1,090-9-0. ‘ 


Since 1940 the company had been sustaining losses and for the year 1943-44 
the company’s" accounts still showed a net loss of Rs. 13,936 to be carried forward. 
No assessment was, therefore, made on the company during these years. In 
1944 the company applied under section 48 of the Act for refund of the sum of 
Rs. 1,090-9-0 on the ground that the said sum having been deducted in accordance 
with the provisions of section 18 should be treated as income-tax paid under sub- ’ 
section (5) of that section. That sub-section, so far as material here, runs thus : 

“Any deduction made in accordance with the provisions of this section . . < . .-. 8 
shall be treated as a payment of income-tax or super-tax on behalf of the person from whose income 
the deduction was made, or of the owner of the security...... H 
It is to be noted that the tax deducted under section 18 and paid to the Government 
is to be treated as paid on behalf of the owner of the security in respect of which 
the deduction was made. ' 


The Income-tax Officer rejected the application on the ground that the ċom- 
pany, having transferred the debentures in question to the debenture trustee, was 
no longer the beneficial owner of the debentures, and was accordingly not entitled 
to claim refund of tax deducted fron the interest on such debentures. A letter from 
the debenture trustee stating that the debentures were registered in his name 
‘on behalf of the company” and requesting the officer “ to treat’ the interest as 
the income of the company ” and refund the tax to the company, was regarded 
as not affecting the position. On appeal, the Appellate Assistant Commissioner 
affirmed the order of the Income-tax Officer. The company then appealed to 
the Income-tax- Appellate Tribunal who, however, allowed the appeal. They 
held that the company which bought the debentures in question with its own funds 
in the name of the debenture trustee and deposited the same with him as security 
for the due fulfilment of the obligations under the debentures, was itself the beneficial 
owner of the debentures and as such was entitled to refund of the tax deducted at 
the source while paying interest on such debentures. 

Thereupon the Commissioner of Income-tax applied to the Tribunal under 
section 66 (1) of the Indian Income-tax Act to state a case to this Court as a ques- 
tion of law arose, and the Tribunal accordingly referred the following question 
for our decision : ` 

“Whether on the facts and in the circumstances and on a proper construction of the resolution, 
dated 4th August, 1941 and the instrument of trust, the Tribunal was right in holding that the res- 
pondent-company was entitled to claim refund of the tax deducted from the interest paid by the 
company to the debenture trustee on the debentures held by the trustee in his name.” 

On behalf of the Commissioner of Income-tax it was urged that the view taken 
by the Tribunal as to the beneficial ownership of the debentures purchased in the 
name of the trustee was erroneous, and that, on a true view of the facts, the’ 
trustee must be regarded as holding the debentures on behalf of the general 
body .of debenture holders who were therefore the beneficial owners, I 
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am unable to agree. The funds utilised in the purchase of these debentures being 
the sale proceeds of the company’s plant and machinery belonged to the company 
as part of its assets subject, no doubt, to the mortgage created under the debenture 
trust deed as-substituted security. The position is essentially the same as it the 
- company had purchased the Government bonds and lodged them with the trustee, 
as security for the debenture holders. The resolution passed at the general meeting 
of the debenture holders referred to already in pursuance of which the company 
purchased the debentures in the name of the trustee makes the position pertectly 
clear. The company therefore remained the owner of these debentures 
subject to the charge created in favour of the debenture holders, and the so-called 
interest paid by the company to the trustee was in truth a deposit with 
the trustee of part of its funds for purposes of security. Resolution No, 6 to which 
reference has been made already provided that such payments “shall be credited 
to the account of the debenture trustee to be retained by him as part of the security.” 
In such circumstances there was no question of these payments being regarded as 
the income of the trustee on which tax had to be deducted at source ; nor was the 
company entitled to claim a deduction of the half yearly payments which it made 
to the trustee as an item of expenditure in the assessment of its profits for income- 
tax purposes, though such claim appears to have been made and allowed by the 
income-tax authorities. 


This view is supported by the recent decision of the Privy Council reported 
in Commissioner of Income-tax, Bengal v. Chowringhee Properties, Lid.1. The assessee 
company in that case deposited certain of its bearer debenture bonds with its 
bankers as security for the overdraft in its current account, and the question arose, 
on the company’s assessment to income-tax on its income from buildings which 
had been mortgaged under the debenture trust deed, whether the company was 
entitled to an allowance in respect of the interest payable under the debentures 
deposited with the bankers, Their Lordships in disallowing the claim, referred 
to the interest payable under the debentures as 


“a segregated asset of the company in the hands of the bank 2 


being part of the charged property applicable in a particular way and as standing 
“ from the bank’s point of view in no different position from interest received by it from debentures 
of an outside concern lodged by the company as security.” 
That, essentially, is the position here. Mr. Rama Rao Saheb on behalf of the 
Commissioner of Income-tax submitted that the present case is distinguishable, 
as there was the interposition of the trustee in whose name the debentures were 
registered. I cannot see what difference that circumstance can make to the legal 
effect of the transaction. As I have already observed, it is clear from the resolution 
passed at the general meeting of the debenture holders that the debenture trustee 
was to hold these debentures only as security, and had more or less the same rights 
in regard to them as the bank had under the debentures deposited with it in the 
case before their Lordships. 


Though the view taken by the Tribunal as to the beneficial ownership of the 
debentures registered in the name of the trustee be thus substantially correct, it 
does not follow that the company’s claim to refund under section 48 of the Indian 
Income-tax Act is well founded: That section, so far as material here, provides : 


“ (1) Ifany .... company... . satisfies the Income-tax Officer or other authority appointed 
by the Central Government in this behalf that the amount of tax paid by him or on his or 
treated as paid on his behalf for an exceeds the amount with which he is properly chargeable 
under this Act for that year, he entitled to a refund of any such excess,” : 


In the view, I have.expressed above there would be no room for the application 
of section 48 (1) to the facts of the present case. The “interest” pate Whe 
trustee was not his income chargeable to tax under the Act, and no deduction 
at source fell to be made by the company under section 18 (5) of the Act. It is 
true that deductions on account of tax were, in fact, made to he ered 





1, (1947) 2 MLJ. 60: (1947) LTR: 405, 
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of the Central Government under that section; but they cannot be regarded as 
“ tax paid ” by the company in the sense of being payable and paid by it, nor be 
“ treated as paid on its behalf” for the period in question. The sums deducted 
and paid to the Government could be regarded if at all, only as the tax deducted 
and paid out of the income of the trustee, and he would be the person entitled . 
to apply for a refund under section 48. But, as I have already indicated, the. 
interest out of which the deduction was made was not the income of the trustee, 
and he did not, in truth, suffer any tax by reason of the company deducting and 
remitting to the Government what it erroneously regarded as tax payable by the 
trustee. 

In any view of the matter, therefore, the company’s application for refund 
under section 48 of the Act cannot be sustained, and the question referred to us 
must be answered in the negative. As the answer is however based on a ground 
which does not appear to have been taken before the Tribunal, I make no order 
as to costs. 

The Chief Fustice—I agree and have nothing to add. 


V.S. Reference answered against the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR. JUSTIGE RAJAMANNAR. 


The Public Prosecutor r? Appellant* 
U. 
A. V. Harihara Iyer .. Respondent. 
Madras Local Boards Act (XIV of 1920), sections 62, 159 and 207—Encroachment on strest—Option to 
prosecute ownsr or er—Pr construction of section 159—Property vested in Local Board—Declaration 


pags 
that it shall vest in the District Board—Legahty. 

The Madras Local Boards Act gives the option to the President of the Local Board to require 
either the owner or the occupier of any premises to remove or alter any encroachnient. Section 159 
of the Act cannot be so construed as to mean that the Local Board should prosecute either the owner 
or the occupier according to whoever is found to be the person making the encroachment or obstruc= 
tion in question. : 

Under section 62 of the Madras Local Boards Act, the District Board can declare that any pro- 
perty vested in any other Local Board in the same District shall vest in itself. 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondent (accused) by the Court of the Sub- 
Divisional Magistrate of Ariyalur in Criminal Appeal No. 46 of 1946 on his file, 
- dated 28th September, 1946 (G. G. No. 198 of 1946 on the file of the Court of the 
Sub-Magistrate of Ariyalur). 

The Public Prosecutor (V. L. Ethtraj) in person. 

A. V. Narayanaswami Aiyar for Respondent. 


The Court delivered the following 

Jupoment.—The Sub-Magistrate, Ariyalur, convicted the respondent who | 
was the accused in C. G. No. 198 of 1946 on his file of an offence under section 
159 (1) of the Madras Local Boards Act punishable under section 207 (1) of the 
Madras Local Boards Act and sentenced him to pay a fine of Rs. 100; in default 
to suffer simple imprisonment for two weeks. There was an appeal to the Sub- 
Divisional Magistrate, Ariyalur, and he set aside the conviction and sentence 
and acquitted the accused. The Crown appeals. é 


The prosecution was in respect of an alleged encroachment on a street called 
Vellala Street in Ariyalur.town. The encroachment was in the shape of a tiled 
shed and a big masonry arch. These were part of the house of which the accused 
was an occupier. The grounds on which the Sub-Divisional Magistrate acquitted 


the accused were : 


* (rl, Appeal No. 206 of 1947. 11th August, 1947. 
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(1) that as there was an owner residing in the town the attion of the District 
Board in prosecuting the occupier “ cannot be ei say as being consistent with 
the spirit of the provisions of law applicable to the case” ; 


(2) the prosecution failed to file the survey sketch in proof of encroachment : 


(3) the notice requiring the accused to vacate was not proved. or filed as. 
an exhibjt for the prosecution. i 


It is impossible to support ground No. (1) of the Sub-Divisional Magistrate. 
The section is unambiguous in its terms as it enacts that the Local Board may by 
notice require “the owner or occupier of any premises to remove or alter any 
projection, encroachment or obstruction.” ‘The Magistrate was apparently aware 
that the Act gives the option to the president of the Local Board to charge either | 
the owner or the occupier. Having found that it was so, he was not warranted 
in trying to resort to what in his opinion was the spirit of the provisions of law:. 
It was contended by the learned advocate for the accused that you should so construe 
the section as to mean that the Local Board should prosecute either the owner or 
the occupier according to whoever is found to be the person making the encroach- 
ment or obstruction in question. There is nothing in the terms of the enactment 
which compels me to adopt this construction. ‘The prosecution was certainly not 
illegal, because it was directed against the occupier. . 

I am surprised that the Sub-Divisional Magistrate should have observed that 
the fact that a survey sketch was not filed weakened the prosecution case. Theré — 
was a sketch filed by P.W. 1, the Local Fund Overseer, Ariyalur, showing the 
encroachments and containing the relevant measurements. (Exhibit P. 2). ‘The 
trial Magistrate says as follows :— 

“The correctness of the sketch or its measurements had not been challenged by the accused 
and nothing can be said against it.” 
I do not see therefore anything in this point that the prosecution has failed to prove 
that there was an encroachment ; nor do I see any reason why the original survey- 
‘sketch should have been filed if the plan (Exhibit P-2) prepared by the overseer 
is proved by the overseer himself and its accuracy was not challenged at the trial. 


The third ground is that the notice had not been proved and exhibited in the 
case. I am again surprised that this ground should have found favour with the 
Sub-Divisional Magistrate. I am unable to find anything in the record to cast 
any doubt in the matter. It is not disputed that there was a notice served on the 
accused and in fact it cannot be, because we have on record Exhibit P-4 which 
purports to be a reply on behalf of the accused to the notice sérved on him in res- 
‘pect of the encroachment in question. P.W. 2 deposed that a registered notice 
was issued to the accused. No ground was taken by the accused in his memoran- 
dum of ppa to the Sub-Divisional Magistrate that he was not in receipt of a 
notice under section 159 (1). - 


None of the three grounds therefore on which the Sub-Divisional Magistrate 
found the accused not guilty can be sustained. 


In this Court Mr. A. V. Narayanaswamy Ayyar, the learned Advocate for 
the accused, raised two further points. The first was that in the complaint the 
“offence was described to be that the accused had not vacated the encroachment 
and not that he had not removed the encroachment and on account of this flaw 
the prosecution must fail. There can be no doubt whatever that the prosecution 
and the accused as well as the Court, all understood what the case was about. The 
case for the prosecution cannot be more accurately summed up than in ground 
No. 2 of the grounds of appeal on behalf of the accused in the lower Court thus : 
“ The case for the prosecution is that the appellant failed to remove an alleged encroachment 
in spite of notice under section 159 (1) of the Local Boards Act (XIV of 1920)... .” 
The fact that the word ‘‘ vacate’? has been used in parts of the evidence and in 
the complaint could not have misled—and I find did not mislead the accused or 
the Court in any manner. To demonstrate that this is so it is enough to refer 
to the examination-in-chief of P.W. 2, the Local Fund Inspector. He says that 
Go 
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he issued a notice "asking the accused to vacate the tiled shed and the concrete 
koradu and winds up by saying ““ The encroachments are still existing. They have 
not yet been removed.” It is also clear that this point was never made even in 
the lower appellate Court. I find no substance whatever in this contention and 
I find that the accused has not been prejudiced in any way by this possibly 
inartistic use of the word “vacate ”. 

The other point pressed by Mr. Narayanaswami Ayyar on behalf of the accused 
was that the District Board could not validly launch any prosecution because the 
street in question did not vest in the District Board. On behalf of the prosecution 
Exhibit P-1, a notification purporting to be under section 62 of the Local Boards 
Act, 1920, was filed. According to that notification the street in question was onë 
of the streets which was declared to vest in the District Board, Trichinopoly, from 
ist April, 1936. This along with other streets mentioned in the notification had 
‘vested previous to the notification in the Panchayat Board, Ariyalur. The contention 
of the learned advocate for the accused was that under section 62 the District 
Board could not declare that any property vested in any Local Board in the same 
district shall vest in itself ; that is to say, the District Board may declare that a street 
vested in a particular Panchayat shall vest in another Panchayat in the same dis- 
trict and not that the street shall vest in the District Board itself, but I do not see 
any warrant for so restricting the meaning of the words ‘‘ any other local Board” 
as to exclude the District Board which would certainly be a local Board in the same: 
district from the operation of the section. I do not agree therefore in this contention 
raised on behalf of the accused. 


The conviction of the accused by the Sub-Magistrate was proper and ought 
not to have been set aside by the Sub-Divisional Magistrate. The appeal is there- 
fore allowed and the acquittal of the accused is set aside. I convict the accused. 
of an offence under section 159 (1) read with section 207 (1) of the Madras Local 
Boards Act (XIV of 1920). So far as the sentence is concerned, it does appear 
-that the encroachment was not very recent and though this fact may not render 
the accused less guilty, I take this fact into account. I sentence him to pay a 
fine of Rs. 50 ; in default to undergo one week’s simple imprisonment. 

B.V.V. ——— Appeal allowed.. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sie FREDERICK WILLIAM GENTLE, Chief Justice, Mr. Justice PATAN- 
JALI SASTRI AND MR. JUSTICE GOVINDARAJAOHARI. 


Muttaluru Veeraraghavayya .. Petitioner* 
D; 
Chundi Venkataraghavareddi .. Respondent. 


Limitation Act (IX of 1908), Articles 166 and 181—Application by judgment-debtor to set aside sale tn 
execution of his property on the ground that he had no saleable interest in it—Ltmitation—Sale if can be ignored’ 
as void or if to be, set aside. . 


When the judgment-debtor has no saleable interest in the property sold in execution, being vill- 

service inam, the attachment and sale of which are prohibited by section 5 of the Madras Heredi- 
tary Village Offices Act, even as the purchaser must make his application within go days of the sale 
aan 166 of the Limitation Act being applicable) to have it set aside, so also must the judgment- 

ebtor in an application made by him im that behalf. The necessity for the judgment-debtor 

to proceed under section 47 and not under rule gt of Order 21, Civil Procedure Code, does not give 
him an advantage over the purthaser in regard to the period within which his application should 
be instituted. The'application, although made under section 47 is one to which the principles of 
Order 21, rule gia f as also do the incidents attached to such an application. Article 166 and’ 
not Article 181 of oe Limitation Act is applicable to such an application. 
ss a Patanjali Sastri, 7—The sale must stand as between the parties to it until it is set aside by. 

Per Govindarajqcharj. 7.—The judgment-debtor must apply to set aside the sale. 

Authorities discussed. | 





* C. R. P. No. 296 of 1946. sth August, 1947. . 
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Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the District Court, Nellore, dated 24th September, 
1945, in A.S. No. 563 of 1944 preferred against the order of the Court of the District 
a Nellore, dated 27th June, 1944, in E.A. No. 831 of 1943 in S.C. No. 161 
-of 1936. ; 

K. Umamaheswaram for Petitioner. 

C. V. Dhikshitalu for Respondent. 


In pursuance of an order of reference, dated 24th March, 194.7, by Bell, J., 
this petition coming on for hearing, the Court delivered the following 


JUDGMENTS : The Chief Fustice.—This civil revision petition has been referred to 
a Full Bench by Bell, J., in consequence of apparent conflict in the decisions relating 
to the sale in execution of unenfranchisedinam land. The relevant facts can be 
stated shortly. The petitioner was the inamdar in respect of two acres of land, 
known as Vadla Kammara (carpenter and blacksmith) inam. The respondent 
obtained a money decree against the petitioner and, in execution of it, this pro- 
perty was attached on 21st March, 1942 ; notice was given to the petitioner, who 
appeared on 6th August, 1942 ; the property was sold at a Court auction held on : 
12th April, 1943, after several postponements of sale had been granted at the instance 
-of the petitioner ; the sale was duly confirmed by the Court on 29th June, 1943. 
‘Although he had full knowledge of the execution proceedings and appeared durin 
their progress, the petitioner made no objection to the attachment and sale an 
“he did not raise any contention regarding the peculiar character of the land or of 
-the existence of any legal bar to it being sold in execution. After the sale was 
confirmed by the Court, on 16th July, 1943, the petitioner filed an application 
under Order 21, rule go and section 47 of the Code of Civil Procedure which 
-is the application out of which thiscivil revision petition arises, the appellant sought 
inter alia a declaration that the sale was void and to have it set aside. Allegations 


_that there was fraud committed by the respondent, which enables an application 


to be made under Order 21, rule go of the Code, were not pursued and can be 
ignored. The application was instituted more than thirty days after, but within 
three years of, the sale. 

The learned Principal District Munsiff of Nellore, before whom the application 
came for disposal, held that section 5 of the Madras Hereditary Village Offices 
Act (III of 1895) applies to the petitioner’s inam land and that itis inalienable ; 
the respondent has not challenged the finding, and consequently the character 
of the land is not in dispute. It was held further that the petitioner’s application 
was barred by limitation, Article 166 being the relevant Article ; and, also, that 
‘since the petitioner was aware of the execution proceedings and raised no objection 
before confirmation by the Court of the sale of the land, he was prevented from 
doing so thereafter by the principle of constructive res judicata ; the application 
accordingly was dismissed. An appeal by the petitioner to the learned District 


Judge of Nellore was rejected. 


The effect of section 5 of the Madras Hereditary Village Offices Act is to pro- 
hibit the transfer, attachment or sale in execution of unenfranchised inam land. 
In Sannamma v. Radhabhayi*, the holder of land, falling within section 5, purported 
to transfer it by way of mortgage and at pages 425 and 426 of the report, it was 
‘held that such alienation was void. In Khatrajmal v. Dain?, property belonging 
to persons who were not parties to the proceedings was sold by the Court ; it was 
observed by their Lordships of the Judicial Committee, at page 312, that, as against 
such persons, the sale was a nullity and they could disregard it, and need not take 
-proceedings to have it set aside. 

After referring to those authorities, Mr. Umamaheswaram for the petitioner 
contended that: whenever a sale is void, the transaction can be ignored by all 
parties concerned, none of whom is obliged to take any proceedings with regard 


re (1917) 34 M.L.J.17: LL.R. 41 Mad. 418. 296 (P.C.). 
2. eae ER. g2 LA. ag: I.L.R. 32 Gal, 
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to it ; the sale of the petitioner’s land does not require to be set aside ; if proceedings. 
are taken, the sole relief which need be sought is a declaration that the transaction 
is void ; in these circumstances Article 181 and not Article 166 of the Limitation 
Act is applicable and the limitation period during which an application in that 
behalf can be made is within 3 years from the date of the sale ; here, there is not, 
or there is not in substance an application to set aside the sale and Article 166, 
_ with its limitation period of 30 days from the date of the sale during which an appli- 
cation has to be made, does not apply ; consequently, the petitioner’s application. 
- was made within the statutory period. 


In furtherance of the proposition that Article 181 and not Article 166, is the 
relevant article, reliance was placed upon a number of decisions to which reference 
can now conveniently be made. In Rajagopal Iyer v. Ramanwjachanar* land was sold 
in execution without notice, as required by Order 21, rule 22, having been given ; 
it was held that the sale was void and an application to set it aside was governed 
by Article 181, not by Article 166; there the sale was void by reason of an irregu- 
larity in the proceedings. Similar decisions are found in Seshagiri Rao v. Srinivasa Rao? 
and Nirode Kali Ray Chowdhuri v. Harendra Nath Ray Ghowdhuri®, regarding sales in 
execution of lands belonging to persons who are not the judgment-debtors and for 
that reason, the sales were void. Ma We Gyan v. Maung Than Bye* is a decision 
by a single Judge in which property was attached under Order 21, rule 32 (1) 
of the Code of Civil Procedure, to enforce a decree for restitution of conjugal rights; 
by sub-rule (3) attached property can be sold only when the attachment has remained 
in force for three months ; the Court ordered sale of attached property before the 
expiration of that period ; the judgment-debtor applied to set aside the sale and 
for the property to be returned to her ; it was observed, at page 128 of the report, 
that the Court had no jurisdiction to sell the property, since the attachment had 
not been in force for the period prescribed in sub-rule (3) prior to the sale, and 
consequently it was void ; it was further obgerved that in those circumstances it was 
unnecessary to have the sale set aside and the judgment-debtor need have asked only 
for the property to be returned, the prayer to set aside the sale not being required, 
it did not affect the real nature of the application, and consequently Article 181 
was that which was applicable. In B. Narotham Das v. B. Bhagwan Das*, property 
was sold by a Court which had not jurisdiction to do so since the sale should have 
been efrected by the Collector ; the sale was therefore void and, following Raja- 
gopala Iyer v. Ramanujachariai!, it was held that in the circumstances an appli- 
cation to set aside the sale was governed by Article 181. 


In each of the authorities which have been quoted, the question did not arise 
whether the judgment-debtor had a saleable interest in the land sold. In all those 
cases, the sales were void, because of non-observance of the rules of the Code, or 
the land did not belong to the judgment-debtors or belonged to other persons, 
or there was no authority in the Court to conduct and effect the sale. In Nirode 
Kali Ray Chowdhuri v. Harendra Nath Ray Chowdhuri®, the first defendant obtained 
a decree against the second defendant and, in execution of it, a tank was attached 
and sold which belonged to the plaintiffs who were not the judgment-debtors ; 
in the judgment of Nasim Ali, J., reference is made, at page 283 of the report, 
- to the second defendant having no interest in the tank ; that is, it was not his pro- 
perty and he was not the holder ; there, the question did not arise that whilst the 
judgment-debtor had some interest in the property sold in execution, he had no 
saleable interest in it. In the present instance the only ground upon which the 
validity of the sale can be, and is challenged, is that, whilst the judgment-debtor 
is the holder, the landis inalienable by reason of section 5 of the Madras Hereditary 
Village Offices Act. It follows therefore that whilst he is the holder he has no 
saleable interest in the land. Mr. Umamaheswaram conceded that if the purchaser 


ay (1923) 46 M.L.J. 104: ILR. 47 Mad. 3. I.L.R. (1938) 1 Cal. 280. 
2 


Jo 4. (1937) Rang.L.R. 164. 
2. (1919) 38 MLL.J.62: I.L.R. 43 Mad. 318. 5 ATR. 1934 All. 314. 
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made an application in respect of the sale he would have to do so under Order 21, 
rule gr of the Code which provides that, 


“ The purchaser at any such sale in execution of a decree may apply to the Court to set aside 
the sale on the ground that the judgment-debtor had no saleable interest in the property sold.” - 


It may be, and for the purpose of the present consideration I will assume that, 
wherever a sale in execution is void, each person concerned, whether the judgment- 
debtor or a stranger or a decree-holder purchaser, can disregard it. When the 
sale is void the transaction does not pass the ownership of the property to 
the purchaser. When, as in the present case, a person is the holder of land in res- 
pect of which there is a statutory prohibition agdinst it being transferred or attached 
or sold in executior, that person has no saleable interest in the property. If such 
property is purported to be sold in execution, the sale does not confer a title to it 
upon ‘the purchaser nor divest the holder of the property and the sale is void. 
The transaction can be disregarded by the purchaser of the property ; but Order 21, 
rule 91, however, expressly gives him a right to apply to the Court to have the 
sale set aside. Learned counsel for the petitioner conceded that if the respondent 
(purchaser) sought to obtain an order of Court to set aside the sale of the inam land 
concerned in the present matter, he would have to make an application in that 
behalf under rule 91. It is beyond doubt, and it was not argued to the contrary 
that Article 166 applies to such an application, and it would have to be made within 
go days of the sale. 

The presence of rule g1 in the Code reflects an intention by the Legislature 
that, in the case of a sale in execution of land in which the holder has no saleable 
interest, an application can be made to set it aside, irrespective of any other step 
which need or need not be taken. The rule, to my mind, accomplishes two objects : 


' (a) it enables a stranger-purchaser who, not being a party to the suit in which the 


decree was passed, cannot utilise section 47 of the Ccde, so as to have a summary 
remedy, instead of a proceeding by way of a suit; and (b) manifests an intention 
that in a sale in execution of property in which the judgment-debtor has no saleable 
interest an application can be made to set it aside. A decree-holder who purchases 
property of the judgment-debtor in execution is in the same position, qua the sale, 
as a stranger-purchaser and the machinery of rule g1 is available to both, although 
the decree-holder, being a party to the suit, has the provisions of section 47 open 
to him.| The judgment-debtor and the purchaser, whether the decree-holder or 
a stranger, are parties who are concerned in the sale in execution of the judgment- 
debtor’s property in which he has no saleable interest. Whilst rule 91, in its terms, 
applies only to the purchaser, the reason for this is that, in its absence, a stranger- 
urchaser would have no summary remedy. The principle of the rule cannot 
ve application only to one of the persons concerned in, or affected by, the sale. 
The principle of the competency of an application being made to set aside a sale 
of property in which the judgment-debtor has no saleable interest being contemplated 
by rule g1, such application can be made by a judgment-debtor under section 47. 
The incidents attending such an application must be the same, no matter by whom 
it is made. A purchaser, whether a stranger to the suit or a decree-holder, has 
not the same opportunity as the judgment-debtor, whose property is sold, of knowing 
the character and nature of the property and whether the judgment-debtor has 
or has not a saleable interest in it; that knowledge is within the ken, and in many, 
if not most, instances, within the sole ken of the judgment-debtor. It cannot have 
been the intention of the Legislature, and it is not in consonance with justice, equity 
and uniformity of practice that, in respect of a transaction, the innocent or ignorant 
party should be placed at a disadvantage to the guilty party, or at any rate, to the 
party having full knowledge of the whole circumstances so that the former must 
take proceedings with reference to the transaction within a shorter period than 
that which is available to the latter. Since the purchaser must make his appli- 
cation within 30 days of the sale in execution to have it set aside, when the judgment- 
debtor has no saleable interest in the property sold, it follows that so also must 
the judgment-debtor in an application made by him in that behalf. The necessity 
for the judgment-debtor to proceed under section 47 and not under rule 91, does 


Ld 
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not give him an advantage over the purchaser in regard to the period within which 
his application should be instituted. 


In the present case, the petitioner sought a declaration that the sale was void 
on the ground that the property is subject to section 5 of the Madras Hereditary 
Village Offices Act and the application also asked for the sale to be set aside on 
the same ground. Considerable argument was directed to the point that, being 
void, the sale could be disregarded, and that it is unnecessary for an application 
to be made either for a declaration that it is void or to have it set aside. 

It was urged that, following the decisions to which reference has been made, 
previously, the application is subject to Article 181 and therefore can be made 
within 3 years of the sale. As already pointed out, none of these decisions relate 
to sale of land in which the judgment-debtor has no saleable interest and in which 
the effect of rule 91 was not considered. The petitioner, however, has:not followed 
the course which it was stated he could have adopted, but instead he has made 
and pursued an application to set aside the sale. Whether it was necessary or 
not or whether the relief sought might have been confined to a declaration that 
the sale is void, to my mind, is immaterial ; what has to be considered is whether 
the application which the petitioner made in the District Munsiff’s Court is or is 
not barred by limitation. The application, although made under section 47 is 
one to which the principles of rule 91 apply as also do the incidents attached to 
such an application. In an application made by a purchaser in similar circum- 
stances, the limitation period would be thirty days from the date of sale, Article 166 
being the relevant article. Since the same incidents apply to the petitioner’s 
application as would have been involved in an application by the purchaser, it 
must be subject to those incidents. 

For the reasons given, Article 166 applies to the petitioner’s application and 
not Article 181. Since the application was instituted after the expiration of thirty 
days from the sale of this property, the application cannot be entertained and must 
fail. 

The above conclusion is sufficient to dispose of this civil revision petition. 
Able and lengthy arguments were addressed by Mr. Umamaheswaram and Mr. 
C. V. Dhikshitalu, learned counsel for the respondent, upon the question whether 
the principle of constructive res judicata can be invoked in an application of the 
nature of the one under consideration. In the light of the conclusion that it is 
barred by limitation, there is no necessity to discuss and consider those arguments. 

In my opinion, this civil revision petition should be dismissed with costs. 


Patanjali Sastri, 7.—I agree. Whatever may be the positionin regard to exe- 
cution sales vitiated by other defects or irregularities, Order 21, rule g1 indicates 
that the Legislature regarded a sale of immoveable property in which the judgment- 
debtor had no “saleable interest’? as one which, as between the parties to it, 
cannot, after confirmation, be simply ignored as a nullity but requires to be formally 
set aside by the Court before it can be effectually got rid of. This is evidently 
based on the principle that a judicial sale carries with it no warranty of title and 
must stand as between the parties to it (Muthukumaraswami Pillai v. Muthuswamt 
Thevan1, Fagannadharao v. Basavayya*, Surendra Kumar Singh v. Srichand Nahata’), 
subject to any special remedy having statutory sanction, though as between the 
purchaser and a stranger who may turn out to be the real owner of the property 
sold, the sale may bu “‘ void ” in the sense thatit passed no title and can be ignored 
as a ““rullity?” (Kedarnath Goenka v. Ram Narainlal*). If this distinction is kept 
in view, most of the decisions cited by Mr. Umamaheswaram can be ay 
distinguished from the present case. 


Whichever party to a Court sale seeks to get rid of it on the ground that the 
judgment-debtor had no saleable interest in the property sold, must, therefore, 


1. (1926) 52 M.L.J. 148: LL.R. 50 Mad. 639. 4- (1935) L.R. 62 LA. 224: LL.R. 14 Pat 
2. 611 (P.C). 
g. 


1927) 53 M.L.J. 255. 
1935 TLR. 15 Pat. 308 (F.B.). 


II] VEERARAGHAVAYYA 0. VENKATARAGHAVAREDDI (F.B.). 413 ` 


have it set aside and as the petitioner being the judgment-debtor could not apply 
for such relief under rule g1 which in terms does not cover his case, his application 
must be regarded as falling under section 47, but is nevertheless covered by Article 
166 of the Limitation Act and hence barred by time. 


It was, however, urged that the Court could have no jurisdiction to sell property 
which is made inalienable by statute on grounds of public policy, and the execution 
sale can, therefore, be ignored as a nullity even as between the parties without 
any setting aside by the Court. This distinction receives no support frcm rule 
gi the terms of which are wide enough to cover cases where the judgment-debtor 
has no interest in the property sold as well as those where he has an interest which 
is unsaleable by prohibition of law. As pointed out in Muthukumaraswami Pillai 
v. Muthuswami ant, the Court has on a “common sense interpretation ” of 
section 51 (b) of the Code of Civil Procedure, “‘ authority and jurisdiction to attach 
and sell in execution any property which the decree-holder puts forward as the pro- 
perty of his judgment-debtor, for attachment and sale. Otherwise, the learned 
Judges proceeded to say, 

“it would mean that a Court in selling property in execution gives a guarantee that the 

property sold is the property of the judgment-debtor which is opposed to one of the fundamental 
principles of Court sale” 
There is no obvious reason why this reasoning should not apply to the case of a 
prohibited sale. So long as the Court is not made aware of the true position, 
there can be no lack of jurisdiction in the latter case than in the former, and the 
sale must, in my opinion, stand in either case as between the parties to it until it is 
set aside by the Court. 


Gouindarajachan, F.—\ agree with the learned Chief Justice and would only 
add a few words. 


The question that finally emerged from the arguments in the case is a very 
narrow one. 


Assuming that the property sold in execution is unenfranchised village service 
inam coming within the prohibition against attachment and sale contained in 
section 5 of the Madras Hereditary Village Offices Act (III of 1895) is a petition 
by the judgment-debtor praying for an order “declaring that the sale is void, 
ultra vires, and without jurisdiction and setting aside the same ” governed by Arti- 
cle 166 or Article 181 of the Indian Limitation Act? 

While on the one hand the prayer that the sale should be set aside may not 
attract Article 166 if the judgment-debtor need not, in law, ask for such setting: 
aside, the judgment-debtor cannot, on the other, get round Article 166 by asking 
for a declaration that the sale is void if it is one which has to be set aside within 
the meaning of that article. 

It is obvious that Article 181 will not apply if Article 166 does and in order 
to decide as to what cases come under Article 166 it is permissible to refer-tc the . 
provisions of the Code of Civil Procedure, the two statutes being in pari materia 
(see Chandra Mani Saha v. Anarjan Bibi), i 


When asked whether an application by the auction purchaser in respect of 
the present sale would not come under Order 21, rule g1 of the Code of Civil 
Procedure, Mr. Umamaheswaram fairly and, in my opinion, rightly conceded 
that it would. Whether a judgment-debtor has no interest at all in the property 
sold or has an interest in it which is not saleable by reason of a statutory prohibition, 
he has, in either case, “ no saleable interest in the property sold ” in the language 
of the above rule. l 


An auction purchaser, whether a decree-holder auction purchaser, or a stranger 
auction purchaser has, in view of Order 21,rule 91 ofthe Code of Civil Procedure, 
to “apply to the Court to set aside” such a sale. It is illogical to hold that the 





1. (1926) 52 M.LJ. 148:LLR. 50 Mad. 2. (1934) 67 M.L.J. 79: LR. 61 LA. 248: 
639. I.L.R. 61 Cal. 945 at 952 (P.C). 
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same sale when assailed by the judgment-debtor assumes a different character 
so that it need not be set aside and a mere declaration can be sought that itis void. 


Order 21, rule g1 of the Code of Civil Procedure does not provide for an appli- 
cation by a judgment-debtor but while that necessitates a resort by him to section 47 
of the Code of Civil Procedure, the nature of the sale and the relief to be sought 
in respect of it cannot, by reason of that circumstance, be different. 


The conclusion, therefore, seems to me to be inescapable that a judgment- 
.debtor must, in circumstances like the present, apply to set aside the sale and that 
his application though it has to be and is laid under section 47 of the Code of Civil 
Procedure, is governed by Article 166 of the Indian Limitation Act. 


K.S. Pu.tition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR FREDERICK WILLIAM GENTLE, Chief Justice AND MR. JUSTICE 
PATANJALI SASTRI. 


The Commissioner of Income-tax, Madras .. Applicant* 
D. 
V. V. R. N. M. Subbiah Chettiar .. Respondent. 
Income-tax Act (XI of 1922), section 4-A (b)—Residence of joint Hindu family—Karta domiciled in 


Ceplon—Properties in British India managed through clerk—Frequent visits of the karta to British Indi 
Pang in work dons—Family, if “ resident”? in British India. g ja 


The assessment was made upon the karta of a joint Hindu family in ect of its income as 
such. Since 1923 the karta had lived in Ceylon with his family and it was shown that they 
were domiciled in that country and the karta had carried on business there. The joint family also 
-owned properties in the Province of Madras and the family house was occupied in part by the 
assessee’s mother and he also stayed there when he visited British India. Other properties there 
were leased at rentals which were collected by the clerk of the assessee. The karia of the family 
was assessed in British India in respect of its British Indian income. During the assessment years 
1940-41 ad E in addition to income derived from the family p ies and the annual value 
-of the ances house, the profits of the Ceylon business were included in the assessments on the ground 
that the joint family was resident in British India. The assessee was successful in an appeal to the 
Income-tax Appellate Tribunal against the family being deemed to be resident in British India. 
Nevertheless in the assessment for the following year 1942-43 the income-tax officer treated the family 
as resident in British India. The karta was again successful in an appeal to the Tribunal which 
“held the family was not resident in British India. It was shown that between April 1941 and 
March 1942 the karta visited British India on seven occasions spending an aggregate of one 
hundred and one days in the country, and he also attended to Court work there. 


Held, that the karta had the right of control and management of the affairs of the famil 
that right was vested in him during the times of his several visits to British India. The kartos 
:and things which he did during those visits were acts of control and management of the family affairs 
and, also, they related to the property of the family which is situated in British India. They were 
acts of control and management in British India of the family’s affairs. In such circumstances, the 
_ .eontrol and management of the family affairs were not wholly outside British India, and, in wah 
ma the family must be deemed under section 4-A (b) to have resided in British India duri 
urmg 
period covered by the assessment year 1942-43. 
Case referred to the High Court by the Income-tax Appellate Tribunal, 
Madras Bench, under section 66 ( 1) of the Indian Income-tax Act, 1922 (Act 
-XE of 1922) as amended by section 92 of the Income-tax (Amendment) Act, 
1939 (Act VII of 1939) in 66 R.A. No. 89 Madras of 1944-45 on its file. ` 


G. S. Rama Rao Sahib for Applicant. 
The Advocate-General (K. Rajah Aiyar) and K. Srinivasan for Respondent. 
The Court delivered the following 


Jupoments: The Chief Fustice-—This reference is made by the Income-tax 
Po igen Tribunal, at the instance of the Commissioner of Income-tax, Madras. 
The question raised is: i 





* Case Referred No. 25 of 1946. 22nd August, 1947. 
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“ Whether in the circumstances of the case the assessee (a Hindu undivided family) is ‘ resident 
an British India under section 4-A (b) of the Income-tax Act.” A 
The assessment was made upon the karta of a joint Hindu family in respect of 
its income as such. Since 1923 the karta has lived in Ceylon with his wife, son 
and three daughters ; it is stated they are domiciled in that country where, at one 
time, the karta carried on business in partnership with a stranger to the family ; 
in 1930 the partnership was dissolved and since that year a joint family business 
Has been conducted in Colombo. The joint family owns immoveable property 
at Kanadukathan, Madras, including the ancestral family house; that house is 
~ not let on lease but is occupied, in part at least, by the assessee’s mother and where 
the karta stays when he visits British India. Other properties are leased at rentals 
‘which are collected by a clerk who is employed for the purpose of looking after 
the family properties. The karta of the family is assessed in British India in respect 
of its British Indian income. During the assessment years, 1940-41 and 194 1%42, 
in addition to income derived from the family properties and the annual value of 
the ancestral house, the profits of the Ceylon business were included in the assess- ° 
ments on the ground that the joint family was resident in British India. The 
karta was successful in an appeal to the Income-tax Appellate Tribunal against 
the family being deemed to be resident. Nevertheless, in the assessment for the 
following year, 1942-43, in respect of the year of account 1941-42, the Income- 
tax Officer treated the family as resident in British India; the karta was again 
‘successful in an appeal to the Tribunal, which held the family was not resident. . 
"This reference arises out of that finding. 


At the hearing before the Tribunal some extracts from the karta’s diary, 
‘dealing with his visits in British India during the relevant period, were admitted 
in evidence. The Tribunal accepted those extracts as correctly recording the 
-date of each visit, the length of time spent in British India and what was done by 
him on those occasions. But the Tribunal came to the conclusion that the diary 
-entries, as well as other factors and matters upon which the Commissioner of 
Income-tax relied, did not establish that the family was resident in British India 
during year of account. The Commissioner challenges the correctness of the 
‘Tribunal’s decision and contends that, accepting the entries in this diary as proved 
facts, the inferences drawn from them by the Tribunal were wrong and that they 
establish that the family was resident within the meaning of section 4-A (b) of the 
Indian Income-tax Act. In this reference the Commissioner relies solely upon 
the entries in the diary, coupled with the ownership of their immoveable pro- 
‘perties and matters connected therewith; he does not rely upon the other ° 
matters which were urged before the Tribunal tc which reference was not made : 
in argument and which can be ignored. 


Section 4-A (b) was included in the Act by the Amending Act of 1939 ; it 
provides that: i Th 


““ For the purposes of this Act— 


a Hindu undivided family, firm or other association of persons is resident in British India unless, 
the control and management of its affairs is situated wholly without British India.” 
~: Firm ” and “other association of individuals ” are included with ““ Hindu un- 
divided family’ in the section; may be this was because each is comprised of 
individuals but it would seem that a firm is more analogous to a company, of which 
residence in British India is governed by clause (c) of section 4-A. Whilst a firm 
-and a joint family have several common attributes when the latter owns a family 
business, but many, if not the greater number of Hindu joint families possess only 
property, moveable or immoveable or both, and have no business, However, 
since a firm and a joint family are both included in the same‘section, when the 
same condition arise, each must be similarly dealt with. , 


Reference was made to several decisions of the English Courts. They mainly 
appertain to the meaning and effect of English statutes. There is no provision in 
an English Act which exactly corresponds to section 4-A (b) ; when the construction 
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of an Indian Statute is sought, help is seldom obtained from decisions in England 
upon statutes which are worded differently. Some decisions of this Court were 
also cited which were given before the new section was incorporated in the Income- 
tax Act, and, in my view, for the present consideration, they are not of any assist- 
ance and reference to them is not required. 


Three decisions in regard to section 4-A (b) were cited. The Commtsstoner 
| Ee ee Madras v. The Shanmugam Rubber Estates, Kualalampur', related to a 

in Malacca, and the relevant facts in that case were: The partnership deed! 
provided that 2 out of 6 partners should have control of the business in rotation ; 
one of the controlling partners lived in British India ; a letter sent to him during 
the previous year, sought his instructions upon some affairs of the business in 
Malacca. It was held that the proper inference to draw from those facts was that 
part of the control was within British India and, consequently, the firm resided 
within the territory ; at page 163 of the report, Sir Lionel Leach, C.J., observed 
that au 


“If the control and the management of its affairs is partly within. British India, the family, 
firm or association of persons, as the case may be, is deemed to be resident in British India for 
the purposes of the Act.” 


The Commissioner of Income-tax, Madras v. Gangabishan Mohanlal? concerned a joint 
Hindu family living at Secunderabad which owned a business at Guntur in British 
India ; the karta stayed in Guntur for two nights ; it was held that, in the absence- 
of any evidence of the exercise of control or management by the Karta during his- 
visit, there was nothing to show that the control or management of the business 
was not wholly outside British India. In Bhimji R. Naik v. Commissioner of Income- 
tax, Bombay®, oe of a firm in South Africa lived in Bombay ; under the 
partnership deed; he had the right of control in the firm, but he never exercised 
that right ; it was-held that the firm was not resident in British India. 


In each of ‘those cases, the karta or the partner, as the case may be, had the 
right of control and management. In the Shunmugam Rubber Estate caset, the partner 
exercised the right in British India whereby the. firm was deemed to be resident. 
in the country; but in Gangabishan’s case? and Bhimjt R. Natk®, while the Karta 
and the er respectively had the right of control and management, it was. 
not exercised within British India and the family and the firm were not deemed to 
be resident. 


As previously stated, the family owns property at Kanadukathan in British: 
India. ‘The karia was a defendant in a suit relating to the title to the property,. 
which was decreed. The karta preferred an appeal (called the “Palayanad appeal ”) 
against the decree. The assessment of income-tax in the years 1940-41 and 
194.1-42 related to the income from that property, and, also, included the income- 
from the Colombo business on the ground that the family was resident in British 
India. The karta successfully appealed against the family being treated as! resident 
but, although the appeal was successful whereby tax upon the Ceylon business 


“was excluded, some amount of tax remained to be paid in respect of the immoveable 


property in British India. These facts existed during the year of account, 1941-42,. 
- in respect of which the assessment for the year, 1942-43, was made. 7 


. > Bearing in mind the facts which are recited in the immediate preceding para- 
graph, it is now convenient to give the entries in the kartas diary. They record: 
the following :— | ° o’ 
Between 7th April, 1941 and 29th March, 1942, the karta visited British India ` 
on seven occasions, spending an aggregate of 101 days in the country ; two of those 
occasions were occupied solely in travelling through British India on journeys. 
from Ceylon to Burma and returning to Ceylon ; during three visits he attended: 
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to matters relating to the Palayanad appeal, including a consultation with counsel ; 
one entry in the diary states that the main purpose of the visit was to attend to that 
appeal and to the income-tax appeal ; another entry states that on one visit, he 
“left for Madras for filing the Palayanad appeal” ; on four occasions, the karta 
attended to matters connected with the income-tax appeal (two of such occasiong 
being the same as when the Palayanad appeal was dealt with) ; he interviewed 
the Inspecting Assistant Commissioner of Income-tax regarding payment of tax 
(during one of the visits when he dealt with the income-tax appeal). 


By section 4-A (b) a joint family is “ resident ” unless the control and manage- 
ment of its affairs is situated wholly outside the territory. The Colombo business 
is an.‘ affair” of the family but it is not suggested that its control and management 
was not wholly outside British India. But the property at Kanadukathan, 
undoubtedly, is also one of the affairs of the family; the family’s assessment to income- 
tax, which relates to the above property, and payment of tax due is another such 
affair. The suit, including the appeal by the karia, in regard to the family property, 
is an affair of the family, or, at any rate, a matter connected with the affairs of its 
property. The karta himself preferred the appeal by virtue of his position. The 
main object of one of the karta’s visits, as the diary records, was to attend to the 
Palayanad appeal. On that, as well as on two other visits, he did so and, also, 
at the same and other times, he attended to the income-tax appeal and interviewed 
the Assistant Commissioner regarding the payment of income-tax due from the 
family. The karta had the right of control and management of the affairs of the 
family, and that right was vested in him during the times of his several visits. While 
he was within British India, he did the several acts and things above mentioned. 
They are affairs of the family or relate to those affairs. The karta’s acts and the 
things which he did were done in the exercise of his rights and were acts of contro] 
and management of the family affairs, and, also, they related to the property of the 
family which is situated in British India. They were acts of contro] and manage- 
ment in British India of the family’s affairs. In those circumstances, the control 
and management of the family’s affairs were not wholly situate outside British 
India, and, in consequence, the family must be deemed under section 4-A (b) to 
have resided in British India during the period covered by the assessment year, 
1942-43. 

In my opinion, and for the reasons given, the question referred should be 
answered in the affirmative. The Commissioner of Income-tax is entitled to his 
costs, Rs. 250. 

Patanjali Sastri, J.—I agree that the question referred should be answered 
in the affirmative, but in view of the importance of the question raised, I wish to 
add a few observations. 


The criterion of “ residence”’ as applied to a Hindu undivided family, firm 
or other association of persons for purposes of income-tax is laid down in section 
4-A (b) of the Indian Income-tax Act, 1922, as amended by Act VII of 1939. It 
reads thus: ee 


“A Hindu undivided family, firm or other association of posers is resident in British India 
unless the control and management of its affairs is situated who y without British India;” 

The question is whether the control and management of the affairs of the respondent 
Hindu undivided family was situated wholly outside British India in the year of 
account as found by the Income-tax Appellate Tribunal. At one stage of his 
argument, the learned Advocate-General appearing for the respondent assessee 
insisted that the question was one of fact and that the finding of the Tribunal was 
conclusive. I cannot assent to that view. Nor, evidently, did the Tribunal which 
referred the question under section 66 (1) think that its finding was not open 
to review, or they would not have made the reference. Whether the require- 
ments of the test propounded in section 4-A (b) have been kept in view and 
whether proper inferences from the proved facts have been drawn as to the 


control and management of the affairs of the respondent family bein situated 
wholly without British India are matters of law. < < 7 5 


478 THE MADRAS LAW JOURNAL REPORTS, [1947 


For determining the residence for income-tax purposes of a limited company 
which can have no residence in the ordinary sense of the term the Courts in England 
have evolved the test of the seat of control and management of its business. 

“ A company resides, for the purpose of income-tax, where its real business is carried on, 
and the real business is carried on where the central management and control actually abides.” 
(De Beers Consolidated Mines v. Hows1). 

The same test was also applied by statute to partnerships carrying on trade or 
business (Finance Act, 1914, section 10; rule 12 of the Rules applicable to cases 
1 and 111 of Schedule D, Income-tax Act, 1918). Later, it was held that “the 
central management and control of a company may be divided and it may ‘ keep 
house and do business’ in more than one place and so may have more than 
one residence.” (Swedish Central Railway Co. v. Thompson*.) 


As residence was not defined in the Indian Income-tax Act, 1922, the Courts 
in this country also followed the above principles in determining the residence 
in the case of companies and firms for purposes of section 4 (2) of that Act. (See 
The Commissioner of Income-iax, Madras v. T. S. Firm).3 But the test was not applied 
to a Hindu undivided family which may or may not be a trading family and it 
was held to reside wherever its members lived. (The Commissioner of Income-tax, 
Madras v. Somasundaram Chettiar). The amending Act of 1939, however, introduced 
elaborate definitions of “residence”? and “ordinary residence ” as applied to 
individuals, Hindu undivided families, firms, companies or other associations of 
persons (sections 4-A and 4-B), making the seat of control and management the 
criterion of residence. It is, however, noticeable that, notwithstanding the dissimi- 
larity pointed out in The Commissioner of Income-tax, Madras v. Somasundaram Chettiar‘, 
a Hindu undivided family has been placed in the same position as a firm or other 
association of individuals in defining ‘ residence’. f 

The learned Advocate-General has, accordingly, urged that the principles 
laid down in The Commissioner of Income-tax, Madras v. T. S. Firm’, for determining 
the residence of a firm are also applicable here. In that case, a Nattukottai Chetti 
firm carried on business in various places in British India and abroad. The partners 
resided in Ramachandrapuram in Pudukottah state and there exercised a general 
supervision and control, over the whole of the business. ‘The branches in British 
India were generally controlled from Madras where the partners had a house 
which they occupied when. they visited the place for giving instructions to the agent 
and to supervise the business in British India. On these facts it was held that the 
firm was not resident in British India and the foreign profits remitted to the firm 
were not taxable. Coutts-Trotter, C.J., who delivered the judgment of the Special 
Bench referred to the English cases cited above and observed : 

“ Had it been found as a fact that the control of the whole business, that is to say, the business 

including the branches outside British India was exercised both from Ramachandrapuram and Madras, 
it may very well be that the principle of the Swedish Central Railway Company’s case? would apply 
and that the central management of the business asa whole might be considered to be split up 
between Ramachandrapuram and Madras. I cannot see anything in the findings to give the 
slightest colour to any suggestion of the kind.” 
Relying on the above passage the learned Advocate-General contended that what 
we had to see was whether the affairs of the respondent family as a whole including 
the business carried on at Colombo were controlled from British India also during 
the visits of the karta to this country in the course of the year of account, and, if not, 
his exercise of acts of management in respect of some of the affairs of the family 
cannot make the family “ resident in British India ” within the meaning of clause 
(b) of section 4-A. 

On the other hand, Mr. Rama Rao Sahib, for the Commissioner of Income- 
tax stressed the word “ wholly ” in clause (b) and suggested that if the karta of a 
family living abroad stayed in British India for however short a period and during 
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such stay exercised some acts of control or management in respect of any part of 
its affairs the family must be held to be resident in British India. In support of 
this contention he relied on Bhimji R. Naik v. Commissioner of Income-tax, Bombay? ; 
The Commissioner of Income-tax, Madras v. Gangabishan Mohanlal® and The Commissioner 
of Income-tax, Madras v. The Shanmugam Rubber Estates, K ualalampur®. In my opinion 
neither of these contentions in its extreme form is warranted by the language 
of clause (b) of section 4-A. 


“ Control and management ” signifies in the present context, the controlling 
and directive power, “ the head and brain ” as it is sometimes called, and “ situated”? 
implies the functioning of such power at a particular place with some degree of 
permanence, while “ wholly ” would seem to recognise the possibility of the seat 
of such power being divided between two distinct and separated places. Clause (b) 
accordingly requires that the power of control and direction of the affairs of the 
family or firm should not have a seat of operation in British India. I find nothing 
in that clause to support the view that the acts of control and management exercised 
in British India by the person having the power of control should extend to the 
whole affairs of the family or firm in order to make it “ resident ” in British India. 
On the other hand, the insistence on the situation rather than exercise of the control 
and management makes it difficult to accept the suggestion that an isolated or 
casual act of management and control exercised in British India by a karta who 
lives abroad is sufficient to bring the family within section 4-A (b). This view, as 
applied to clause (c), would lead to the result of a company controlled and managed 
in British India being relieved of its status as a resident in British India by its directors 
or other controlling authority proceeding to an Indian State and there exercising 
stray acts of management in regard to its affairs—a result which could not have 
been contemplated by the Legislature. l 


The decisions relied on by Mr. Rama Rao Sahib only establish that mere 
stay in British India of the persons having the right and power of control without 
an actual exercise of such power is insufficient to bring the family or firm under 
see 4-A (b). They lend no support to the suggestion now put forward by 
- counsel. 


Turning now to the facts found in the present case it appears that the karta 
of the respondent family has been living in Colombo with his wife and children 
for some years carrying on a family business there. He owns considerable ancestra 
immoveable property and has sundry investments in British India which are looked 
after by a clerk who is paid a salary of Rs. 25 per mensem. His ancestral family 
house is at Kanadukathan (in British India) where his mother is living. He pays 
frequent visits to British India and during these visits stays in his family house 
with his mother. In the year 1940-41 he stayed there in the aggregate for 69 days 
and in the year of account 1941-42, he visited British India on seven occasions of 
which two were concerned with his journey to and from Rangoon. The total 
period of his stay in British India was 101 days. During such stays he personally 
attended to a litigation relating to the family lands both in the trial Court and in 
the Court of appeal. He was also attending to income-tax proceedings relating 
to the assessment of his family income, appearing before the Income-tax authorities 
at Karaikudi and Madras. On one of these occasions he obtained an extension 
of time for payment of the tax after interviewing the authority concerned and 
explaining to him the troubles experienced on account of the war with Japan. These 
are all undoubtedly affairs of the family, and the karia in whom the right and 
power of control and management of the family affairs was vested exercised control 
and management over such of its affairs as called for his attention during the year, 
from the established place of residence at Kanadukathan where one of the members 
of the family continued to live. It is true that no act of control or management 
appears to have been exercised by the karta in relation to the business at Colombo 
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during his stay in British India, but that business is only one of the affairs of the 

family, and the learned Advocate-General’s suggestion that the non-exercise of 
control over it from British India rendered the control and management which 
the karta exercised in respect of the other affairs of the family from the ancestral 
family home ineffective in law to bring the family within section 4-A (b) cannot 
be accepted. As I have already observed, the theory that the control and manage- 
ment exercised in British India must, for the purposes of clause (b) of section 4-A, 
extend to the whole of the affairs of the family derives no support from the language 
of that clause. In this connection it must also be borne in mind that, unlike a 
firm or a company which has no existence apart from its business, a Hindu undivided 
family may or may not carry on business and even where it trades, such activity 
is but one of its affairs. 


The Income-tax Appellate Tribunal have, in my opinion, approached the 
case from a wrong angle. ‘They state: 

“The only point that we have to find out in this case is whether there was an act of 
management or control within British India during his stay there.” 

This apparently implies acceptance of the Commissioner’s point of view 
which, as I have already indicated, is not correct. But having thus formulated 
the point for their decision, their conclusion, in the light of the proved facts of the 
case, 1s, to say the least, remarkable. 

“ The evidence relied upon by the Departmental Representative from which he wants us to 

draw an inference that there were acts of management have been considered by us and we come 
to the finding that no act of management or control was exercised by the appellant during his stay 
in British India.” 
In my opinion, the Tribunal have misdirected themselves in determining the ques- 
tion of “ residence ” of the respondent family, and, further, they have not drawn 
the correct inference from the proved facts. On/these facts, the control and manage- 
ment of the affairs of the family cannot be held to have been situated wholly abroad, 
with the result that the family must be deemed to have been resident in British 
India within the meaning of the Income-tax Act. I agree with the answers pro- 
posed by my Lord and also with his order as to costs. 


B.V.V. Reference answered against assessee. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. JUSTICE 
TYAGARAJAN. 


P. Abdul Salam Saheb `.. Appellani* 
(Claimani-Respondent) 
D 


Provincial Government of Madras represented by the 
Collector of North Arcot District at Vellore .. Respondent 
(Referring Officer-Petitioner). 
Defence of India Act (1939), section 19 (1) ({}—Scope—Amount adjudged not exceeding rupess five thousand 
— Appeal to High Court—Maintainability 


The effect of clause (f) of section 19 (1) of the Defence of India Act is that an appeal shall not 
lie to the High Court whenever in an award the amount adjudged by it does not exceed the sum 
of Rs. 5,000. 


Appeal against the award of the District Court of North Arcot, Vellore, 
dated the rgth December, 1944, in O.P. No. 70 of 1944. 


S. T. Srinivasagopalachari for P. K. Fanakiram for Appellant. 
The Government Pleader (K, Kutttkrishna Menon) for Respondent. 


* A, A. O. No. 599 of 1945. 5th September, 1947. 
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The Court delivered the following 


JUDGMENTS : The Chief Justice-—The appellant is the proprietor of three mango 
fields in onc of which is a brick kiln. This property was requisitioned by the 
Government during the recent War pursuant to the provisions of the Defence of 
India Act and the Rules made thereunder. The appellant, as he was entitled, 
claimed compensation for the loss occasioned to him by reason of the requisition- 
Ing, under section e (1) of the Defence of India Act. His claim was for a total 
sum of Rs. 8,317. e claim came for disposal before the learned District Judge 
of North Arcot by virtue of his appointment as an arbitrator to decide claims 
under section 19 of the Act. In his award, the arbitrator adjudged the appellant 
to be entitled to a total sum of Rs. 180, being Rs. go eachin respect of the fasli 
years 1352 and 1353. He rejected one claim as fraudulent, another on the 
ground that already it had been paid, and he awarded a total of Rs. 180 in 
respect of a claim for Rs. 3,741. This is the appeal, by. the owner of the fields 
which were requisittoned, against the decision of the arbitrator. 


| At the outset, the learned Government Pleader took the preliminary objection 

that no appeal lies from the award of the arbitrator. This objection is under the 
provisions of the Act and the rules made thereunder. The relevant provisions 
are the following : 

“ Section 19 (1) (f): An appeal shall lie to the High Court against an award of an arbitrator 
except in cases where the amount thereof does not exceed an amount prescribed in this behalf by 
rule made by the Central Government.” 

Rule 14 of the Defence of India (Payment of Compensation and Arbitration) 
Rules, 1943, is as follows: 


“No appeal shall lie to the High Court against the award of an arbitrator— 
(i) in the case of an award of recurring compensation, where the total amount of such com- 
pensation for a period of five years does not exceed Rs. 5,000 ; 


(#) in other cases, where the amount of the award does not exceed Rs. 5,000.” 


So far as the amount awarded in the present instance is concerned, it is im- 
material, whether it is recurring compensation or a lump sum grant. “The learned 
Government Pleader contended that, since the award adjudged in favour of the 
appellant a sum not exceeding Rs. 5,000, no appeal lies from the adjudication by 
the arbitrator. This argument is based upon the wording of clause (f) of sub- 
section (1) of section 19 of the Act, it being argued that the words “ against an 
award of an arbitrator except in cases where the amount thereof does not exceed 
an amount prescribed’ means that the amount awarded does not exceed the 
amount prescribed, and as the amount awarded in the present instance is less 
than Rs. 5,000, no appeal lies. Mr. Srinivasagopalachari on behalf of the appellant 
contended thatthe words inclause (f) “the amount thereof,” donot mean the 
amount adjudged or given by the award but the amount in dispute in the arbitration 
or the amount upon which the arbitrator adjudicated or the amount claimed by 
the appellant in the arbitration. 


In order to ascertain the meaning of a piece of legislation, the best course is 
to see what the piece of legislation in fact says. There is nothing in clause (f) which 
suggests the meanings put forward by the learned counsel for the appellant. If it 
had been intended that an appeal would lie in every case in which a claim exceeded 
Rs, 5,000 or the amount in dispute or the amount upon which there was adjudi- 
cation exceeded that amount, the clause easily could so have stated. Instead of 
that, the clause provides that an appeal shall not lie against an award where the 
amount thereof does not exceed a prescribed sum. The word “thereof,” in my 
view, Clearly relates to the word “award” and cannot relate to any other word 
nor bear any other meaning. The meaning of clause (f), to my mind, is manifest 
and unambiguous. It means that an appeal shall not lie to this Court whenever 
in an award the amount adjudged by it does not exceed the sum of Rs, 5,000. That 
was the opinion expressed-in Varadarajulu Chettiar v. The Collector of Chingleput*, 
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decided by Wadsworth and Govindarajachari, J]J., which decision has not beem 
reported. With respect, 1 agree with that decision. It is not for this Court to 
express any opinion or comment upon legislation, and all that is open and proper 
to be done in this case is to allow the preliminary objection and dismiss the appeal 
with costs. 

Tyagarajan, 7—I agree that the preliminary objection must be upheld and. 
the appeal dismissed with costs. 

B.V.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—SIR FREDERICK WILLIAM GENTLE, Chief Justice AND MR. JUSTICE 
GOVINDARAJACHARI, 


N. K. Segu Abdul Khadir Hadjiar `.. Petitioner* 
U. gous 
A. K. Murthy ., Respondent. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946)—Appellate authority under—If and wher 
can set aside tts own ex parte appellate order. 

Where the appellate authority aoe Chief Judge of the Court of Small Causes, Madras) has 
found before he allowed an appeal under the Madras Buildings (Lease and Rent Control) Act 
that there has been a proper service of notice of appeal on the respondent as required by the rules 
made under the Act, he lias no jurisdiction thereafter to set aside his order on the ap on the 
ground that the respondent was not aware of the appeal. The provisions of the Code of Civil Pro- 
cedure have not been made applicable to proceedings under the Madras Buildings Control Act and’ 
therefore the appellate authority has no jurisdiction to set aside an ex parte order on the ground that 
the respondent was prevented by any sufficient cause from appearing at the hearing. 


Accordingly the order of the appellate authority setting aside the ex parte order on the appeal 
must be q by a writ of certiorari. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records 
in H. R. A. No. 30 of 1947 and M. P. No. 2162 of 1947 on the file of the 
Chief Judge, Court of Small Causes, Madras and to quash the order in said M.P. 
No, 2162 of 1947, dated 16th July, 1947. 


M. Rajagopalachari and G. A. Muhammad Ibrahim for Petitioner. 
Basheer Ahmed Sayeed for Respondent. 


The Order of the Court was made by 


The Chief jistice.—This is an application for the issue of a writ of certiorart 
directed to the learned Chief Judge of the Court of Small Causes, Madras, in his 
capacity as the appellate authority under the Madras Buildings (Lease and Rent 
Control) Act, 1946 (hereinafter called “the Control Act”). 


The relevant facts are the following. The applicant is the landlord of No. 875 
Thambu Chetty Street, Madras, of which premises the respondent is a tenant of 
the ground-floor portion, where he resides with his father and some brothers. Prior 
to June, 1946, there appears to have been disputes between thé parties regarding 
rent and its payment. ‘These disputes were terminated in July, 194.6, by payment 
of the rent due. It is said that the respondent was in default in regard to the 
following two months’ rent, July and August, 1946; but nothing arises regarding 
those months. In respect of rent for the months of September and October, 1946, 
the applicant’s case is that the respondent was in default and, in consequence, 
the applicant applied to the Rent Controller, pursuant to the provisions of the 
Control Act, for an order of ejectment. The Controller dismissed the application 
on the ground that it had not been established that there was any default. The 
applicant preferred an appeal to the learned Chief Judge of the Court of Small 
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Causes in his capacity as the appellate authority under the Control Act. On 
January 7th, 1947, the learned Chief Judge directed notice of the appeal to the 
respondent. Thi. was not served owing to some error in the address of the res- 
pandeng contained in the notice. Another order was made for the issue of a second 
notice returnable on February 28th. On February 26th the bailiff certified that 
he had served this notice on the respondent’s brother. It would seem that at that 
time the respondent was detained in the hospital at Mayavaram, which is about 
150 miles distant from Madras. Upon being apprised of the position, the learned 
Chief Judge directed further notice to the respondent for March 21st. According 
to his return, the bailiff, on March 17th tendered the notice to the respondent’s 
brother at the premises, it was refused whereupon the bailiff affixed it to the premises. 
The respordent, in an affidavit, alleges that this brother is a minor. The appeal 
was adjourned and came on for hearing on April and. No one appeared for the 
respondent. The learned Judge was satisfied that service had been effected as 
required by the rules under the Control Act, to which reference will be made pre- 
sently. He heard the appeal, allowed it and directed the respondent to give 
possession of the premises to the applicant. His order allowing the appeal was 
duly drawn up. Subsequently a copy of the order was filed in the City Civil Court, 
Madras, in order that execution upon it.could be effected. This was pursuant 
to section 9 (1) of the Control Act. On April 24th, 1947, the respondent applied 
to the learned Chief Judge to set aside his order allowing the present applicant’s 
appeal. This came on for hearing before the learned Chief Judge and on July 16th 
the order was set aside and a fresh hearing of the appeal was directed. 


This is an application by the applicant-landlord for a writ of cerfiorars 
against the learned Chief Judge to remove into this Court the record and to quash 
the order made by him on: July 16th setting aside his order in appeal. 


The material provisions of the Control Act are the following : 


“ Section 12 (1) (a). The Provincial Government may, by general or special order notified in 
the Fort St. George Gazette, confer on such officers and authorities as they think fit, the powers of 
appellate authorities for the purposes of this Act, in such areas or in such classes of cases as may be 
specified in the order. : 

+t * + * * 


_ , (3). The appellate authority shall send for the records of the case from the Controller and after 
giving the parties an opportunity of being heard and, if necessary, after making such further inquiry 
as he thinks fit either personally or through the controller, shall decide the appeal. 

(4) The decision of the appellate authority and subject only to such decision, an order of the 


Controller shall be final and shall not be liable to be called in question in any Court of law whether 
in a suit or other proceeding or by way of appeal or revision.” 


i “Section 17. (1) The Provincial Government may make rules to carry out the purposes of 
is Act. 
(2) Without prejudice to the generality of the foregoing power, such rules may provide for— 


(a) the procedure to be followed by Controllers and appellate authorities in the performanc® 
of their functions under this Act, 


(b) the manner in which notices and orders under this Act shall be given or served.” 


The learned Chief Judgé ofthe Court of Small Causes was duly appointed pursuant 
to section 12 (1) (a). By virtue of the provisions of section 17, the Provincial 
Government, on October roth, 1946, made the Madras Buildings (Lease and Rent 
Control) Rules of 1946. Rule g alone requires reference and it provides as follows : 


“ All notices and orders shall be served on the person concerned— 

(a) personally by delivering or tendering to him the notice or order; or 

(6) if such person is not found, by leaving the notice or order at his last known place of abode 
or premises or by giving or tendering the same to some adult member of his family ; or 

(c) if such person does not reside in the area within the Controller’s jurisdiction, by sending 
the same to him by registered post; or 

` (d) ifnone of the means aforesaid is practicable, by affixing the same in some conspicuous 

part of his last known place of abode or business.” 


Personal service was not effected in the present instance pursuant to (a). The 
bailiff reported tendering to, and refusal by the respondent’s brother of notice for 
62 : 
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March 21st on March 17th, with respect to (b), whereupon he affixed the notice, 
as provided in (d). Since the respondent resides in Madras, (c) has no application. 

It is beyond doubt that the learned Chief Judge at the hearing of the appeal 
on April 2nd when no appearance on behalf of the respondent was made, found 
that notice of the appeal had been served in conformity with rule 9g, above- 
mentioned; thereupon he heard the appeal and ordered possession of the 
premises to be given and his order was subsequently drawn up. l 


In his order dated July 16th, setting aside the order in appeal dated April 2nd, 
the learned Chief Judge observed that on the merits of the application he held that 
the applicant (respondent before ùs) was not aware of the appeal on the dates 
to which it Was adjourned from time to time and, later, that he agreed with the 
contention that service of notice of an appeal is mandatory under the rules and, 
where it has not in fact been done, there cannot be said to be any effective or valid 
order against the person concerned. The learned Judge continued that with regard 
to his powers to set aside any previous order of his under the Rent Control Act 
he made a distinction between a case like the one then before him and a case where 
notice of an appeal, having been served on a party, he did not appear for some 
sufficient reason. It is perfectly clear that the order made in appeal was not set 
aside on the ground that any fraud had been practised upon the Court by the 
present applicant with regard to service of notice of appeal. It seems to me that 
the reason which operated upon the learned Chief Judge and caused him to set’ 
aside the order in appeal was solely that the applicant was not aware of the appeal. 
In paragraph 7 of the respondent’s affidavit in opposition to the present application, 
he sets out the history regarding notices, which were directed to be issued by the 
Court and the attempts to serve the notices, including the happenings on March 
17th, when the bailiff tendered to the respondent’s brother a copy of the notice 
of appeal and it was refused by the brother and the notice was thereupon affixed 
to the premises. In that respect the respondent says that the brother in question 
is a minor. The affidavit then continues that, on the day upon which the bailiff 
is said to have gone to the respondent’s house he (the respondent) was actually 
in the train going to Masulipatam where he stayed until the evening of March goth. 
The paragraph in the affidavit concludes : 

“I was thus prevented from attending the Court on the day of hearing by sufficient cause.” 


In the next paragraph, paragraph 8, the respondent says that fraud was practised 
upon the Court; but as already pointed out, the learned Chief Judge does not 
find the existence of any fraud. It has to be noticed that nowhere does the res- 
pondent say that he was unaware of the appeal. He states twice that he was pre- 
vented from attending Court on the date fixed. 


Learned counsel for the applicant argued that the learned Chief Judge had 
no authority to set aside his order since it had been passed after ent and it 
had been drawn up ; and there was no authority by which he could have made, 
in those circumstances, the subsequent order of July 16th. In this respect reference 
was made to the decision of the Courts in England, in Hession v. Jonest. By Order 36, 
rule 33 of the Rules of the Supreme Court any verdict or judgment obtained 
‘where one party does not appear at the trial may be set aside by the Court or a 
Judge upon such terms as may seem fit. In that case an appeal was carried from 
the County Court to the Divisional Court; the successful party in the County 
Court did not appear because his solicitor had failed to take action as was required 
upon receiving notice of appeal ; the Divisional Court, sitting as a Court of Appeal 
heard the appeal and argument and allowed the appeal and the order was drawn 
up; it was held that adjudication having taken place and the order having been 
drawn up, no application lay to have it set aside under Order 36, rule 33. Learned 
counsel for the applicant contended that that decision completely covered the 
present matter and reflected the absence of jurisdiction and authority in the learned 
Chief Judge of the Court of Small Causes to set aside the previous order made by 
him as the appellate authority under the Control Act. 


3 
3 
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Learned counsel for the respondent addressed considerable argument to us 
regarding the service of the notice of appeal. He cited a number of cases in support 
of the proposition, which has universal acceptance, that no one can be condemned 
without having been given an opportunity of being heard. He argued that, in 
the present instance, the respondent had had no opportunity of being heard in the 
appeal. Therefore, he contended, the learned Chief Judge was correct in setting 
aside his order made in the appeal. Clearly, the learned Judge had jurisdiction to 
decide whether notice had been served as required by the rules or whether it had 
not been. Whether he decided correctly or incorrectly, matters not. We cannot 
go into the question whether he was right or whether he was wrong. Clearly he 
held, before he disposed of the appeal on April 2nd, that service had been effected. 
In my opinion, the sole question which we have to decide here is whether the 
learned Chief Judge had jurisdiction to set aside the order in appeal. If he had 
jurisdiction to set aside the order, then he was acting properly in making the order 
which he did on July 16th; and, again, in that circumstance, it is not for us to 
consider whether he was right or whether he was wrong in making the order setting 
aside his decision in appeal. If, on the other hand, he had no jurisdiction to set 
aside his previous order, then the present applicant is entitled to come to this Court 
and to ask for a writ of certiorari. In my view, it is not material for us to decide 
whether the service which was pa KE to have been effected pursuant to rule g 
of the rules made under the Control Act was proper service or not. The learned 
Judge held that it was proper. The question is, was he entitled to set aside the 
order on the ground that the respondent was not aware of the appeal. 


The argument of learned counsel for the respondent was that his client had 
been condemned without having been given an opportunity of being heard and 
consequently the learned Judge was correct in setting aside the order. The ground 
for that contention is that his client was not properly served. Order 9, rule 13 
of the Code of Civil Procedure provides for setting aside a decree passed ex parte 
against a defendant if the Court is satisfied that the summons was not duly served 
or that he was prevented by any sufficient cause from appearing at the hearing. 
‘There is a corresponding provision regarding appeals to be found in Order 41, 
rule 21 of the Code. In Neelavent v. Narayana Reddit}, it was held by a Full Bench 
of this Court that it has.no power, apart from rule 13 of Order 9, to set aside an 
ex parte decree ; and it must follow also with regard to setting aside an order in 
appeal, pursuant to rule 21 of Order 41. It is, in my view, to be regretted that 
the provisions of the Code have not been made applicable to proceedings under 
the Control Act, and that, when the Provincial Government, exercising the power 
conferred by section 17 of the Act, made rules of procedure, they did not in those 
rules do what would have been, I think, desirable ; they did not enable the provisions 
of the Code, so far as applicable and relevant, to be made use of in proceedings 
under the Control Act. In the absence of rules, it was argued, nevertheless the 
principles of them must be applied. I am unable to accept that contention. I can- 
not think that’ the appellate authority under the Control Act has wider jurisdiction 
than this High Court. In Neelavent’s case}, it was held that the Court would have 
had no jaradicdon to set aside an ex parte decree in the absence of Order g, rule 13. 
In those circumstances I cannot see how the appellate authority under the Control 
Act can exercise jurisdiction which, had the provisions of the Code been made 
applicable, could have been exercised. 


In the course of the argument for the respondent reference was made to Ajag 
Ahmad v. Nazir-ul-Hasan*. In that case there was a decree which was transferred, 
under section 68 of the Code, to the Collector for execution. After the sale and 
confirmation of it and the return of the records to the Court. the Collector set aside 
the sale on the ground of fraud ; the fraud being that the decree-holder had inten- 
tionally withheld from the judgment-debtor all knowledge of the proceedings for 
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sale so that the judgment-debtor would not be able to take objection to them or 
to avail himself of any provision of the Code relating to them. At page 256 an 
observation was made, upon which reliance was placed. It is as follows : 


“ It is well settled that a Court has inherent jurisdiction to recall and cancel its invalid orders, 

and to make such orders as may be necessary for the ends of justice or to prevent abuse of the process 
of the Court. On principle there is no difference between an order passed by a Court and an order 
passed by an officer acting judicially.” 
Whether that observation is wider than what the circumstances and the facts in 
question required, is not necessary for us to consider ; but they clearly were made 
with regard to an application to set aside an order or proceeding on the ground. 
of fraud. In the present instance the learned Chief Judge did not set aside his 
order in appeal on the ground of fraud but it would seem, at the highest, he sought 
to act by way of ex debito justitiae because the respondent was not aware of the appeal; 
but, again, there was a finding that service had been effected as required by rule o 
of the rules made under section 17 of the Control Act. Reference was also made 
by learned counsel for the respondent to the decision of the Calcutta High Court. 
in Raghmoni Dasi v. Ganada Sundari1, There, a Court exercised power conferred 
upon it by the Guardians and Wards Act and the provisions of the Code had appli- 
cation. Consequently it is not surprising to find that it was held that the principle 
of section 15; of the Code could be invoked. In my view, that decision is not 
in point in the present case. Considerable reliance was placed upon some obser- 
vations made by the Board in Ganeswar Singh v. Ganesa Das*, that : 


“ Their Lordships entirely agree with the learned Judge of the High Court that it is an elementary 

principle, which is binding on all persons, who exercise judicial or quasi judicial powers, that an 
order should not be made against a man’s interest without there being given to him am 
opportunity of being heard.” 
The judgment cf their Lordships of the Privy Council then points out that, in that 
case, the person who was affected by an adverse order was the purchaser of some 
property ; proceedings were before a commissioner, who expressed that it was un- 
necessary to hear the purchaser before disposing of the petition and made the order. 
That is not the position here. Later in the judgment of the Judicial Committee 
1t is pointed out that the purchaser should have applied to the Revenue authorities 
for a re-hearing} but he did not do so and it was then too late to take that course. 
It would seem that, so far as the present case is concerned, the decision of the Judi- 
cial Committee, to which referencu has been made, is an authority for the pro- 
position that if the learned Chief Judge had refused or failed to direct the issue of 
notice to the respondent and had heard the appeal without such notice having 
been given at all, the respondent could have applied to the learned Chief Judge 
for an opportunity to be afforded to him to be heard. 


In my opinion, since the rules of procedure made under the Act have 
been followed and service which those Rules require was effected and as was held 
by the learned Chief Judge to have been effected, he had no jurisdiction to set 
aside his order because he was later impressed and accepted that the respondent 
did not know of the date or of the fact of the hearing of the appeal. Ifthe material 
provisions of the Code of Civil Procedure had been made applicable to proceedings 
under the Control Act, or if there had been a rule corresponding to Order 9, rule 
13, or Order 41, rule 21 contained in the Control Act Rules then the learned 
Chicf Judge would have had jurisdiction and authority to set aside his order. I 
have already expressed the view that in the absence of incorporation of the pro- 
visions of the Code of Civil Procedure in the rules of procedure for the tribunals 
under the Control Act, there is no justification for the application of the pane 
of those provisions, otherwise it would mean applying those provisions when they 
are not made applicable. Jn my opinion, the learned Judge acted without authority 
or jurisdiction when he purported to set aside his previous order. 
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Before us, some argument was directed on behalf of the respondent with refer- 
ence to the Indian Soldiers Litigation Act, .1925. It was suggested that since the 
respondent is a Chief Petty Officer in the Royal Indian Navy, he is entitled to 
special privileges under that Act.” There is no doubt that the provisions of that 
4\ct have been made applicable to members of the Royal Indian Navy and also 
the Royal Indian Air Force. It is not clear whether this contention was raised 
or not before the learned Judge since it was not dealt with by him. In any event 
the meagre matters which have been mentioned before us, which are said 
to justify the respondent invoking the Act, do not bring him within the 
purview of its provisions. Whether there are other facts or circumstances which 
justify the Act being relied upon I do not know ; but so far as the information before 
us is concerned, there is no justification for it. ' However, by the observations I 
have made, I am not to be taken as deciding that the Act cannot be invoked. It 
is open to the respondent, if he thinks fit, to take such steps before the learned Chief 
Judge in that behalf as he may be advised. 


It was further argued that the issue by~this Court of a writ of certiorari is a 
matter purely of discretion and that, although it might be satisfied that the applicant 
has made out his case, which it is necessary for him to do, for an order for the issue 
of a writ, nevertheless in the circumstances of this case an order should not be made. 
In my view there is nothing which justifies an order for the issue of a writ being 
withheld. So far as the applicant is concerned, he has certainly shown that he 
is not disentitled to it. He placed his objection before the learned Chief Judge 
against setting aside the order in appeal and immediately he came to this Court 
thereafter. In the present instance, if an order were not made, the effect would 
be that, whilst this Gourt considers that the learned Chief Judge had no jurisdiction 
to set aside his order in appeal and to direct a further hearing, the further hearing 


before the learned Judge would be held which this Court holds he has no jurisdic- 
tion to direct. 


In my opinion, there is no ground to withhold the issue of the writ. ‘There 
will be an order directing the records to be removed into this Court and the order 
of July 16th to be quashed. The applicant is entitled to his costs, 


Govindarajachani, J. :—I agree. 
K.S. ' Order quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PATANJALI SASTRI AND MR. JUSTIGE TYAGARAJAN. 


“The Nellore Co-operative Urban Bank, Ltd., by its Secretary Mr. V. 
Venkatappayya .. Appellant* 


v. 
Akili Mallikarjunayya .. Respondent. 


Madras Debt Conciliation Act (XI of 1936), section 10 2)—Scops and effect—Debt due to co-operative 

Award against debtor as well his surety jointlyh—Appli a Hg al eh Sor settlement of his 
ts—Soctety failing to submit statement of debts within ftme—Statutory discharge of debt—Execution of 
award against the surety—wNot barr eby’s right to indemnity. Contract Act (IX of 1872), sections 
134, 195, 141 and 145—Applicability. 


Where a co-operative society which had obtained an award against its debtor and surety but 
‘failed to submit a statement of the debt within time in the proceedings by the debtor under the Madras 
Debt Conciliation Act and the debt was statutoril discharged under section 10 (a) of the 
‘Conciliation Act, there is no bar to the execution of che award as against the surety. 


The liability of such principal debtor to pay to his surety whatever sum the latter has right- 
‘fully paid under the guarantee will not arise until the society has recovered from the surety the 
amount due under the award and such contingent and future liability do not fall within the pur- 
view of the proceedings under the Debt Conciliation Act and cannot be affected by the discharge 
of the principal debtor’s liability to the society under section 10 (2) of the Act, 
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Appeal against the decree of the District Court, Nellore; in A.S. No. 371 of 
1944, preferred against the decree of the Court of the District Munsiff of Nellore 


in O. S. No. 85 of 1943. 
G. Venkatarama Sastri for Appellant. 
M. S. Ramachandra Rao and D. R. Krishna Rao for Respondent. 


On an order of reference by Rajamannar, J., dated 12th March, 1947, this 
appeal coming on for hearing, the Judgment of the Court was delivered by 


Patanjali Sastri, 7—This second appeal was heard by Rajamannar, J., in 
the first instance but the learned Judge by his order dated, the 12th March, 1947, 
referred the case to a Division Bench as it raised important points on which there 
is no direct authority. 


The facts are not in dispute and may be briefly stated. One Yarramreddi 
Balakrishna Reddi borrowed Rs. 500 on the 2oth May, 1932, from the Nellore Co- 
operative Urban Bank, Ltd. (hereinafter called “the Bank”), and the respondent 
herein guaranteed the due repayment of the debt. As the debt was not, however, 
duly paid, the bank preferred a claim under section 51 of the Madras Co-operative 
Societies Act (VI of 1932) and the claim having been referred to an arbitrator, 
an award was passed against both Balakrishna Reddi and the respondent on the 
13th July, 1936. 

The award runs thus: 

“< That the defendants 1 and 2 do pay plaintiff Rs. 469-14-1 with interest thereon at 1 and 14 

pies per rupee per mensem from this date until realisation.” 
In 1939 Balakrishna Reddi applied under section 4 of the Madras Debt Conciliation. 
Act (XI of 1936) to the Debt Conciliation Board of Nellore (hereinafter referred 
to as ““the Board ”), for the settlement of his debts including the one due to the 
bank under the award aforesaid. The bank was served with a notice under 
section 10 (1) of that Act calling upon it to submit a statement of debts owed to it, 
but it failed to do so within the time fixed, with the result that the Board in its 
proceedings dated the 21st April, 1939, recorded that the debt due to the bank 
ec will be deemed to have been discharged.” The bank took no steps to get the 
debt “revived ” under sub-section í3) of section 10. 


The bank attempted to recover the amount under the award from the respon- 
dent by filing an execution application on the 12th August, 1940, before the Deputy 
Registrar of Co-operative Societies, Nellore, for attachment and sale of certain 
moveable properties of the respondent, and it was sent to the sale officer, North: 
Nellore, for effecting the attachment and sale. Thereupon the respondent pre- 
ferred a “claim petition’? before that officer on the gth June, 1942, objecting 
to the execution of the award against him on the ground that inasmuch as the liabi- 
lity of the principal debtor B akrishna Reddi had been extinguished as a result 
of the proceedings before the Board and as he was only a surety, there was no sub- 
sisting award of which execution could be ordered against him. ‘The sale officer- 
by his order dated the 19th December, 1942, upheld the objection and allowed 
the “claim petition”. The bank thereupon instituted the suit in the District 
Munsiff’s Court, Nellore, out of which this appeal arises for a declaration that 
it is entitled to proceed against the respondent for recovery of the amount due under 
the award dated the 13th July, 1936, and that the order of the sale officer dated 
the 19th December, 1942, is illegal. The District Munsiff decreed the suit holding 
that the proceedings before the Board did not affect the liability of the respondent 
under the award and that the order of the sale officer was therefore contrary to 
law. On appeal, however, the District Judge of Nellore held that the statutory 
discharge of the debt of the principal debtor Balakrishna Reddi operated as a 
dischargé of the liability of the surety, the respondent, as well, and, accordingly, 
he dismissed the suit. Hence this second appeal. ; 


It is manifest that under the terms of the award an unconditional Jiability 
to pay the amount therein mentioned was imposed on the respondent as well as. 
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on the principal debtor onan equal footing. Though under his contract of guarantee 
his obligation was only dependent on Balakrishna Reddi’s default, such default 
having occurred before the bank preferred its claim the respondent had become 
actually liable for the debt, and the award was passed on that footing directing 
both Balakrishna Reddi and the respondent to pay the sum found due. Under 
section 57 -A of the Co-operative Societies Act the Registrar or a duly empowered 
subordinate officer is entitled to recover any amount due under an award together 
with the interest, if any, due thereon by the attachment and sale of “ property 
of the person against whom such award has been obtained or passed.” Rule 
15 (7) (a) of the Rules framed under the Act provides that on an application to 
the appropriate officer the award shall be enforced as provided in rule 22, and 
the latter rule contains elaborate provisions for the~execution of the award by 
attachment and sale of the property of the “ defaulter ” which expression includes 
any person against whom an award has been obtained. Prima facie, therefore, 
the respondent is a defaulter, and by attachment and sale of his property the bank 
is entitled to recover the amount due under the award from him. The question 
is whether section 10, sub-section (2) of the Debt Conciliation Act relied on by 
the respondent in the Court below or section 1 34. of the Indian Contract Act 
which his learned counsel Mr. Ramachandra Rao relied on before us as an addi- 


tional ground of exoneration operates to effect a valid discharge of the respon- 
dent’s liability under the award. 


Section 10 (2) provides : 


“ Subject to the provisions of sub-section (3), every debt of which a statement is not submitted. 

to the board in ee with the provisions of sub-section (1) shall be deemed for all purposes 
and all occasions to have been duly discharged.” 
It was argued on behalf of the respondent, and the argument found favour with 
the learned District Judge, that the debt due by the principal debtor is the foundation 
of the surety’s liability to the creditor who, in enforcing his remedy against the 
surety, 1s enforcing that debt. But as there has been a statutory discharge of that 
debt “for all purposes and all occasions ”, the debt cannot be deemed to exist 
for the purpose of its being enforced against the surety. Reliance was placed on 
the decision of a single Judge of the N agpur High Court in Babu Rao v. Babu Manaklal 
which no doubt supports the argument. The learned Judge (Niyogi, J.) says : 

“Where the creditor seeks to enforce the debt against the surety, the latter is legitimately entitled 
to ask “ Is'the principal debtor himself liable to you? Ifnot, he has committed no default and you. 
cannot, compel me to discharge an obligation which has no existence. If, on the other hand, I pa 

u, how can I recover it from the principal debtor whose liability, the debt itself having vanished. 
has ceased?’ When the surety seeks his remedy against the principal debtor, he does it in respect 
of the same debt as the one owed by the principal debtor to the creditor. It is clear that the debt 
must exist although the creditor may choose to enforce his remedy against the surety only to the 


exclusion of the principal debtor.” 

We consider that these observations are too wide. The liability of the surety postu- 
lates the existence of the liability of the principal debtor only in the sense that the 
creditor should not by any agreement, act or omission of his destroy that debt. 
If he does so, the surety’s liability is gone (section 134 of the Indian Contract 
Act). But if the debt of the principal is discharged by operation of law it has 
been held that the surety is not discharged (see Subramanian Chettiar v. Batcha 
Rowther*). As, however, the discharge of a debt under section to (2) of the Debt 
Conciliation Act is the legal consequence of the creditor’s omission to submit a 
statement of debts in compliance with the Provisions of sub-section (1), the surety 
will also be discharged, not by the operation of section 10 (2) of the Debt Concilia- 
tion Act which by itself does not affect the remedy of the creditor against the prin- 
cipal debtor but by virtue of section 134. of the Indian Contract Act. The reab 
and, only question, therefore, is whether section 1 34 of the Indian Contract Act 
is applicable to a case where, as here, the creditor has obtained a decree against 
both the principal debtor and the surety. We are clearly of opinion that it is not, 
This is, however, not to say that once a decree is passed against the principal debtor 
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and the surety, all the provisions of the Indian Contract Act defining the rights 
and. liabilities of the parties to a contract of guarantee cease to have operation. 
"The effect of a decree, and the award passed by a competent authority under a 
‘special statute such as we have here stands on the same footing, is to determine 
conclusively the rights and Kabilities as between the decree-holder and the judgment- 
debtor, and such rights and liabilities cannot be altered save by procedure known 
to law such as appeal, review, etc., or by special statutory provisions such as section 10 
(2) expressly affecting decrees. ‘The decree must rule with regard to matters which 
are the subject of adjudication, but all outside the scope of the adjudication is still 
governed by the general law. If, for instance, the decree directs the judgment- 
debtors jointly and severally,to pay unconditionally a certain sum of money to the 
decree-holder, the liability as determined by the decree cannot thereafter be modified 
by anything which the decree-holder may do or omit to do. Accordingly it was 
held in In re A Debtor !, that the rule of law tHat time given to the principal debtor 
discharges surety (cf. section 135 of the Indian Contract Act) did not apply when 
the time was given after judgment for the debt had been recovered by the creditor 
against both the principal debtor and the surety. Phillimore, J., explained the 
ground of the decision thus : 

“ The original debt has now become merged in the ju ent and all the defendants against 
whom judgment has passed stand on an equal footing. Eac judgment-debtor is liable to pay to 
the judgment-creditor the. whole of the debt. .... There is no question as to one judgment-debtor 
being liable to a greater extent than the others ; as far as the judgment-creditor is concerned they are 
all equally liable.” 

‘The learned d udge pointed out that “ the law is well and concisely put in Jenkins 
v. Robertson?,? where Kindersley, V.G., said : 


“The subsequent dealing with the principal debtor does not operate to discharge the surety — 
from a liability under which he is, no longer as a surety, but under the decree.” 


The same principle must rule out the application of section 134 of the Indian 
-Contract Act to the present case, and we entirely agree with the tersely expressed 
view of Horwill, J., in Meenakshi Sundaram Chetti v. Velambal Ammal’, where the 
learned Judge said : 

“ We are not, after a joint decree has been passed against principal and surety, any longer dealing 
with a principal and a surety but with a joint judgment-debtor.” 
Rajamannar, }., was apparently inclined to doubt the correctness of this view. 
He observed in his referring order : 

“ The learned Judge does not cite any authority for the position, nor is it easy to understand 
the full implications of the learned Judge’s statements. Does it mean that once a decree is passed 

inst a principal debtor and a surety none of the rights ‘and obligations laid down from section 134 
onwards applies to them? Does it mean for instance that a surety on satisfaction of decree is not 
entitled to the securities which the creditor had as against the principal debtor? If it is said that 
the rights and liabilities of the parties under the contract of suretyship merge in the decree, is it tanta- 
mount to saying that they have ceased to exist?” 
_As we have already observed, it is only those rules of law which govern the credittor’s 
rights against principal debtor and surety that cease to operate so far as to affect 
such rights after they are determined and declared by a decree for they alone 
are the subject of adjudication. Section 135 of the Indian Contract Act is one 
such rule and section 134 is another. But, as the decree does not purport to deter- 
mine the rights and liabilities as between the principal debtor and the surety 
these will remain unaffected, and the provisions, such as section 141 which govern 
such rights and liabilities will operate in full force. / 


The decision in Zibal v. Ramachandra*, to which our attention has been drawn 
„exactly covers the present case. There Niyogi J., refused to apply section 134 
to the case of a surety who resisted execution of a decree passed against him and 
the principal debtor, on the ground that the decree debt was discharged against 
-the principal debtor by reason of the decree-holder having failed to submit a state- 
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ment of his debt under section 8 (2) of the Central Provinces Debt Conciliation 
Act which is in the same terms as section 10 (2) of the Madras Act. Distinguishing 
his earlier decision in Babu Rao.v. Babu Manaklal', to which reference has been 
made already, the learned Judge observed, 

“ His rights and liabilities as a surety were replaced by those created by the decree, Consequently 
he is not entitled to invoke section 134 of the Contract Act.” 
- Mr. Ramachandra Rao placed strong reliance on the decision in Inre E.W.A. 
a debtor? where a creditor, who had obtained judgment against two sureties, 
jointly and severally, entered into an agreement with one of them which was held 
to have the effect of accord and satisfaction, and then presented a bankruptcy 
. petition against the other for half of the judgment debt and it was held that the 
rule of law that the release of one of two joint debtors under a joint and several obli- 
gation operates as a release of the other applies as much to a judgment debt as to 
any other obligation. This decision is not opposed to the priciple laid down Jn re A 
Debtor®, for the rule referred to in the decision is under the English law one of general 
application to all joint debts whether the joint obligation arises on a judgment 
or other security. The decision is referred to and distinguished on that ground 
‘by Horridge, J. in the later case cited above. In Rowlatt on Principal and Surety 
also the decision in Jn re E.W.A. a debtor*, is referred to as proceeding “ on the 
‘ordinary principles applicable to judgments.” Our attention was drawn to the 
remarks, on that case in Moolchand v. Alwar Chetit*, as indicating that the case 
was regarded as laying down the proposition that rights arising under an original 
contractual liability cannot be enlarged or curtailed by the fact that a lability 
under a judgment has been substituted for the original liability. We do not 
read the decision in In re E.W.A., a debtor?, in that way and cannot regard it as 
an authority laying down generally that all incidents ofa contractual liability 
continue to be applicable even where it is merged in a decree. 


It was next urged that inasmuch as the principal debtor’s liability has been 
‘discharged under section 10 (2) of the Debt Conciliation Act, the respondent would 
have no right of reimbursement, as the existence of the debt is a condition of such 
right, and that it would be anomalous and unjust to the respondent to enforce 
his liability under the award in such circumstances. We fail to see how the res- 
pondent’s right of reimbursement against the principal debtor can be regarded 
as a condition of the bank’s right as a decree-holder to enforce the unconditional 
liability of the respondent under the award. Apart from this, the argument pro- 
ceeds on a misconception. Under section 145 of the Contract Act, the respondent 
would, on payment to the bank, be entitled to recover the amount from the principal 
debtor, and the discharge of the latter’s liability to the creditor cannot affect his 
obligation under the implied covenant to indemnify the respondent. It was then 
said that if the bank could recover the amount due under the award from the 
respondent and the latter in his turn could recover it from the principal debtor 
by way of reimbursement, the bank would, in effect, be recovering indirectly the 
debt which the statute says “‘ shall be deemed for all purposes and all occasions 
to have been discharged ”, and the object which the statute has in view would 
be defeated. We see no force in this argument. The liability of the principal 
debtor to .pay to the respondent whatever sum the latter has rightfully paid under 
the guarantee will not arise until the bank has recovered from the respondent the 
amount due under the award, and such contingent and future liability was 
obviously not within the purview of the proceedings under the Debt Conciliation 
Act, and cannot be affected by the discharge of the principal debtor’s liability to 
‘the bank under section 10 (2). ' 

Lastly Mr. Ramachandra Rao raised a new point with regard to the competency, 


of the Civil Court to entertain a suit of this kind. He contended that the claim 
-of the bank, which was a society registered under the Madras Co-operative Socie- 
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ties Act, to recover the amount due under the award from the respondent who was 
a member of the society was a “‘dispute”’ within the meaning of section 51 of 
that Act, and could only be referred to the Registrar for decision as provided in 
thatsection, and that the jurisdiction of the Civil Courts to deal with it was barred. 
We cannot accede to this contention. It will be recalled that the award in question 
was itself passed on a reference to an arbitrator under that section, and it was sought 
to be executed, as already stated, under the special procedure prescribed by the 
rules framed under the Act. Rule XXII, sub-rule 17 clause (a) provides for in- 
vestigation of claims and objections to attachment of property by the sale Officer 
and clause (c), under which the prescnt suit was instituted, provides for the 
institution of a suit by the party against whom an order has been made by the 
sale Officer. The argument now is that the respondent wrongly preferred his 
objection to the execution of the award before the sale Officer under rule XXII, 
sub-rule 17 (a) which relates only to claims and objections to attachment of 
property, and that objections to the execution of the decree do not fall within its. 
purview, with the result that rule XXII, sub-rule 17 (c) is inapplicable to the 
case. Apart from the question as to whether the respondent is not estopped 
from contending that the sale officer before whom he himself preferred his 
objection had no jurisdiction to deal with it, the plain implication of that 
contention is that the sale officer’s order against the bank was ultra vires with the 
result that it can be challenged in a civil Court, although the special right of 
suit under rule XXII, sub-rule 17 (c) may not, on a correct interpretation of 
clauses (a) and (c) of that sub-rule be available to the bank in the circumstances. 
of the case. We therefore overrule this objection. 


The appeal is allowed and the decree. of the lower appellate Court will be set 
aside and that of the trial Court restored with costs here and in the Court below. 
Advocate’s fee Rs. 75. 


K.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR FREDERICK WiLLIAM GENTLE, Chief Justice AND MR, Justice 
GOVINDARAJACHARI. f 


Vadrevu Venkataratnam = Appellant* 
v 


Rajah Saheb Meharban I Dostan Sri Rajah Ravu Venkata Kumara 

Mahipathi Stirya Rao Bahadur Sardar Garu, Maharajah of 

Pithapuram and another we Respondents. 

= tnam—Grant of single field spectfied as “ wet”’—Right to water free of charges for raising 

When there is a grant of a single field, specified as “ wet,” the absence of any indication that 
that wet land has a right to water for a double crop free of charge is no bar to an inference 
that water ee of being used on the land for second crop or for a dufasal crop, can be taken free 
of charge. Such an inam right can be inferred from the surrounding facts and circumstances.. 
In any event a twenty years enjoyment of that right is enough to confer a prescriptive right. 

Appeal under clause 15 of the Letters Patént against the decree of Wadsworth, J., 
dated 23rd August, 1946, in S. A. No. 419 of 1945 preferred to the High Court 
against the decree of the Court of the Subordinate Judge of Coconada, dated goth. 
October, 1944, in A. S. No. 75 of 1944, preferred against the decree dated 30 
December, 1943 (O. S. No. 67 of 1941, District Munsiff’s Court, Pada pir ani) 


V. Viyyanna for Appellant. 
Ch. Raghava Rao for Respondents. 


*L.P.A. No. 85 of 1946, 14th August, 1947. 
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The judgment cf the Court was delivered by 


The Chief Fustice-—The appeal arises out of a suit brought by the plaintiff, 
respondent in the appeal, the Maharajah of Pithapuram, who is the proprietor 
of a zamindari in East Godavari, claiming compensation for water for irrigating 
a second crop on the first defendant’s (appellant’s) inam land situated within the 
zamindari for fasli year 1347 (corresponding to A.D. 1937-38). It is common 
ground that the defendant is entitled to water free of charge in respect of the first 
crop. The learned District Munsiff of Peddapuram dismissed the suit ; an appeal 
by the plaintiff was allowed by the learned Principal Subordinate Judge of Coconada 
who decreed the suit ; the defendant preferred a second appeal to this Court which 
was dismissed by Wadsworth, J. This is an appeal ‘pursuant to the Letters Patent 
by the defendant seeking to have the decree of the learned District Munsiff restored. 


The appellant’s iram land is 48 acres in extent, including a tank of about 3 
acres in the centre situated to the south of the river Yeleru over which river the 
respondent has proprietary rights where it runs through his zamindari. The 
northern end of the appellant’s inam is about one furlong distant from the river, 
other land being situated between the north boundary and the river bank. The 
respondent’s land is on the east, west and south sides of theinam. A channel, 
known as the China Thadi Doddi Kalva, runs southwards from the river bank, 
between the land north of the suit inam and the respondent’s land, for about one 
furlong ; it then continues in the same direction between the inam arid the res- 
pondent’s land for about another furlong until ‘it reaches the tank. The channel 
has an open head at the river and the flow of water into it is not controlled by the 
respondent and he has no authority to close it. Water flows from the river through 
the channel into the tank. The channel does not supply water save to the appel- 
Jant’s tank and from where it is drained of for the purpose of irrigating the inam 
land. All the water flowing through the channel is exclusively for the appellant’s 
use on his land and is his sole supply. If, at any time, the water in the river sinks 
below the channel level, the appellant dams the river, thereby increasing the water 
height so as to enable water to flow from the river into the channel. He carries 
out all maintenance and repairs to the channel. The suit inam is in the village 
of Mallam ; throughout the year, covering the period of two crops, the turn system 
is in operation by which, in every cycle of 18 days, water flows to all villages of the 
Pittapuram Estate, including Mallam, for six days and out of which it flows for 
three days through the channel to the appellant’s tank ; another channel or other 
channels convey water to other lands in this and in other villages. Prior to 
fasli year 1347, no demand was ever made by the respondent for water rate for a 
second crop irrigation from the appellant although, for many years, water rate 
has been demanded and paid in respect of other lands in the estate which are 
supplied by channels other than the China Thadi Doddi Kalva. 


The appellant acquired the suit land by purchase in 1903. His predecessor 
in title were called the “Thota people.” The grant of the inam land in suit was 
made before the Permanent Settlement of the zamindari in 1802. No record 
is available regarding the land until 1860. In the Register of Inams, dated February 
23, 1860, Ex. D-7, an entry relating to the inam records, in column 3, whether 
dry, wet or garden, “wet”, under columns 14 and 15, the names in which the lands 
were entered in fasli 1208 (A.D. 1798) and fasli 1244 (A.D. 1834), under column 20, 
that the inam can be confirmed as personal. Ex. D-9 is an extract from the register 
of the Settlement of the rights of the land in suit, no entry appears under column 3— 
“wet (ordinary or mamool, single crop or double crop), garden, etc.” Ex. P-2 is 
an extract dated September 3, 1902, from the respondent’s permanent register ; 
it records, in column 5, that the land is wet and in column 6, headed “ Single cro 
or double crop,” is the figure “ 1” which appears to indicate single crop. Ex. P (3 
is an entry in the respondent’s register dated November 13, 1934, similar to Ex. 
P (2). These two registers are not kept by any public officer or at a public office 
and are solely the respondent’s private records. Exs. D-1 and D-2 dated June 14, 
1915, and January 29, 1916, are leases of the land by the appellant to a tenant for 
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one year, each containing a covenant requiring the tenant to leave the land at the 
end of the tenure as required by the new ryot for seed beds and sugarcane. Sugar- 
cane, or dufasal crop, requires irrigation twice yearly and, to all intents and pur- 
poses, can be treated in the same way as a second crop of paddy. Indubitably, 
if water rate for a second crop were sean it would be levied in respect of a 
dufasal crop. 


The learned District Munsiff in the trial Court, accepted the evidence given 
by the karnam of Mallam village, who was called on the respondent’s behalf, 
the appellant, his tenant until about 1924, of the suitinam, and a neighbouring 
cultivator. He rejected the testimony given by two other witnesses called for 
the respondent, which, to a limited extent only, conflicted with the other ‘evidence. 
The learned Subordinate Judge, in his judgment on appeal misstated some of the 
oral and documentary evidence ; he said the documentary evidence showed that, 
whenever a second crop was raised, the respondent levied water rate from the 
appellant and that sugarcane crop was not raised continuously during the last 
ten or twelve years. That is not in accordance with the documents or oral evidence. 
The findings of fact by the learned District Munsiff stand. 


A resume of the facts, whether admitted or established by documentary and 
oral evidence, reflects as follows: The grant was made bekta the Permanent 
Settlement in 1802 ; in 1860 the land was described in the Inam Register as “wet,” 
the colunin in which it-is so described does not require a special description, whether 
singlé or double. A sugarcane crbp can be treated as a second crop. A second 
crop was raised in each year from 1893 to 1903 and for at least seven years after 


' “the appellant purchased the land in the latter year, including the years 1915 and 


_ 1916, and also from 1932 or 1934 to 1944 until the trial of the suit in 1944. . Accord- 
_ ing to the appellant theré was always a second crop after he acquired the property 
in 1903. Throughout the whole of that period the respondent did not demand 
nor seek to charge for a second crop irrigation until 1937-38, although in 1902 
and 1934 the suit land is entered in his register as single crop wet land, and although 
other inamdars were so charged. The appellant’s inam is wet land and the water 
for it is conveyed by an open headed channel which is exclusively utilised for that 
purpose and supplies no other person or land. The respondent does not control 
the flow of water into the channel and has no right to prevent the flow. The 
appellant maintains and repairs the channel, he dams the river without let or 
hindrance, whenever required, to enable'water to enter the channel. Throughcut 
each year the turn system is in operation by which water is conveyed through the 
channel during three days out of every succeeding 18 days, covering the period 
of both single and double crops. The tank is very old, it dates from time immemorial, 
it is solely supplied by the channel and as the land is wet, a source of supply must 
have existed, certainly by 1860, and doubtless long before that year. Ithas not 
been suggested there was, at any time, any conduit for water from the Yeleru river 
to the appellant’s land, save the China Thadi Doddi Kalva ; whilst the respondent 
never sought to charge the appellant for a second crop he has done so in respect 
of owners of other inam lands for water conveyed by channels other than that which 
exclusively supplies the appellant. ; 


As above stated, the Permanent Settlement of the Pittapuram zamindari to the 
respondent’s ancestor was in 1802 after the grant of the suit inam land to the appel- 
lant’s predecessor in title. As observed by Lord Parker at page gos in the judg- 
ment of the Board in Kandakuri Bala Surya Prasad Row v. The Secretary of State for 
India in Council4, usually called the “ Urlam case” 

“the Government could not grant the zamindaris otherwise than subject to the customary 
rights of the ryot cultivators and the rights of all holders of inams under existing inam grants. 
e zamindars in whose favour the sanads were made, took therefore subject to those rights.” 
When the Pithapuram settlement was made, it must have been subject to the rights 
of the inamdar of the suit inam, whose rights must have been recognised at that 
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time. In the Urlam case the messure of the right to take water is expressed at 
page go4 by their Lordships of the Judicial Committee thus : 

“ The right must be measured by the physical conditions, such as the size of the channel, or 
the nature and extent of the sluices and weirs governing the amount of water which enters the channel, 
and not by the purpose for which the grantor or his tenants have been accustomed to use water from 
the channel prior to the date of the grant.” ` 
In Yahya Ali Saheb v. Secretary of State t, it was observed that, even if the area of culti- 
vation is increased, an extra charge for water is not justified so long as the water 
utilised is no more than that which was previously received and to which the inamdar 
is entitled. In Secretary of State for India v. Srimath Vidhya Sri Varada Thirtha®, the 
Board pointed out, at page gig of the report, that the inamdar is entitled to such 
water, upto the capacity of the channel, as can flow into it, the condition of the 
river or upper channel being what it is from time to time. In the present instance 
it is of peculiar significance that (1) the appellant has the right to the exclusive 
use of the water conveyed by the channel; (2) when the level is too low to permit 
water entering the channel, the appellant can dam the river to raise the water ; (3) 
the flow of water into the channel is uninterrupted during three out of each succes- 
sive 18 days throughout the whole year ; and (4) the flow of water is not subject to 
any control by the respondent. 


Mr. Raghava Rao for the respondent sought to distinguish the right of an 
inamdar, when his channel lies within the inam, e.g., in the case of an inam village, 
from the right in respect of a piece of inam land where the channel conveyi the 
water is outside the inam and merely discharges water into the land ; learned counsel 


described such inam as a minor inam and contended that it does not have the same - 


characteristics or rights as a major inam, such as a village. Thus, it was sought - 
to distinguish the present case from the inams in the cited cases. The existence i 
of a difference between a minor inam and a whole village inam and a zamindari 
appears to have received acceptance by Wadsworth, J., who expressed the opinion 
that when there is a grant of a single field, specified as “ wet,” in the absence of 
any indication that that wet land has a right to water for a double crop free of 
charge, there can be no inference that water capable .of being used on the land 
for a second crop or for a dufasal crop, can be taken free of charge. The learned 
Judge added that the inference to be drawn from the terms of a grant of a minor 
inam must have regard to the manner in which water rights in individual fields 
were normally recognised. 


The terms of the grant of the inam land in suit have been lost and in an endeavour 
to ascertain what were those rights, consideration must be given to all the surrounding 
facts and circumstances. The land is wet and is situated away from the river 
Yeleru. Water was essential and provision for its supply would, of necessity, 
have been made in the grant. That provision must have been by way of China 
Thadi Doddi Kalva, which supplies ihe inam land alone and no other land and 
no person other than the proprietor. The entry in the 1860 register describes the 
land as wet, without restriction as to the water to which the proprietor was entitled. 
Without let or hindrance the appellant is entitled to dam the river, when the level 
is below the channel head, in order to obtain a flow of water into the channel, 
and water is received during three days out of 18 successive days throughout the 
year, uncontrolled and unrestricted by the respondent. The appellant alone 
carries out the maintenance and repairs to the channel. No charge for water 
for a second or dufasal crop was ever sought to be made before 1937, in spite of the 
Jand being recorded as single crop wet in the respondent’s own registers of 1902 and 
1934 and in spite of other inamdars being charged for water conveyed by other 
channels. These circumstances alone reflect an absolute right to all water through 
the appellant’s channel, free of any charge. In addition there are further facts. 
At the latest, a dufasal crop was raised in 1893. While there is not express testimony 
in regard to every year thereafter, but the testimony of,the tenant relates to the 
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period from 1893 until 20 years before he gave evidence in 1944, t.e., in 1924, borne 
out by that of a neighbouring landholder and the admission by the respondent’s 
Witness that a dufasal crop was raised from about 1932 or 1934 to 1944; further, 
the appellant himself said water for a second crop was used ever since he bought 
the land in 1903. : 

In my view, the proper inference to draw from the evidence is that, ever since 
1893, at the latest, until 1937 water has been supplied by the channel to the inam 
every year for a second or dufasal crop, continuously and uninterruptedly and 
for which no charge has been sought to be made. No suggestion was made of any 
demand for a charge at any time prior to 1893. The demand was first made about 
1938 when the present claim for compensation was put forward by the respondent 
in respect of that year. In 1893 or even later, if the inam land in guit had not been 
entitled to water for a second or a dufasal crop free of charge, an assertion of a 
right to payment for it assuredly would have been made. ‘The only inference 
to draw from the foregoing is that, in the original grant, the inamdar was given 
a right to all water; the measure of his right being of all water conveyed by the 
channel from the river; it could be used for a second as well as for a first crop 
free of all charge. I am unable to see that, in the present instance, a minor inam 
though it may be, the incident regarding the right to water is in any way restricted. 
In this respect I am unable to agree with the view expressed by Wadsworth, J. 


If the opinion which I have expressed is not correct, the question then arises 
whether the appellant has acquired a right by prescription to water for a second 
crop free of charge. Such a right or easement is capable of acquisition after 20 
years of continuous and uninterrupted user (Vide Idara Pitchiah v. Zamindar of 
Venkatagiri! and Pakala Venkanna v. Rajah of Bobbili*.) The evidence and the 
facts and the circumstances relating to the period from 1893, to which attention 
‘had previously been drawn, establish fully that the requirements of the acquisition 
of such a right by prescription have been satisfied. 

In my opinion the decision of the learned District Munsiff was correct and 
those of the two appellate Courts were wrong. The appeal should be allowed 
with costs throughout including the costs of this appeal and the decree of the trial 
Court restored. i 

Govindarajachan, F.—I entirely agree. 


K.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice HORWILL AND MR. JUSTICE SATYANARAYANA RAO. 


Oor Nayakkan alias Krishnaswami Naidu and others ona Appellants* 
U. 

Ps. Ar. Ar. Arunachala Chettiar .. Respondent. 
Appeal—Maintainability—Small Cause suit trisd as original suit—Appeal—Furisdiction of appellate Court 
Where a Court wrongly acts under an appealable provision of law and passes an order a party 

is not deprived of the right of ap though on the facts the order should not have been passed under 

that provision. When a suit of a small cause nature is tried as an original suit an a is com- 


petent. The appellate Court will in such a case have no jurisdiction to reverse the decree on 
merits but could entertain the appeal and send the case to be tried by the proper Court. 


District Board, Tanjore v. P. Kuppuswamy Konar, (1947) 1 M.L.J. 303 dissented from. 


Case referred under Order 46, rule 7, Civil Procedure Code, by the District 
Judge of Salem in his letter D. No. 402 of 1947 dated 21st January, 1947 for setting 
aside the decrees of the Court of the District Munsiff of Namakkal in O. S. Nos. 
325 and 327 of 1944 (A. S. Nos. 133 and 134 of 1946, District Court of Salem). 
a A A nah ka aha haa taa ada, a ANG 
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D. Ramaswami Atyangar for Appellants. 
N. Arunachalam for A. C. Sampath Atyangar for Respondent. 
The Judgment of the Court was delivered by 


Satyanarayana Rao, F—This is a reference by the learned District Judge of 
Salem under Order 46, rule 7 of the Code of Civil Proçedure. Two suits for recovery 
of damages for wrongfully cutting trees in certain poromboke land were instituted 
by the same plaintiff against different defendants on the original side of 
the District Munsiff of Namakkal. He paid Court-fee on the footing that 
they were original suits and the plaints in the two suits raised also the question of 
title to the land in which the trees were standing. Without objection by the 
defendants the suits were tried as original suits presumably because they raised a 
question of title and were decreed by the learned District Munsiff. The defen- 
dants poe appeals to the District Court and even in their memorandum of 
grounds of T the defendants did not raise any objection as to the jurisdiction 
of the learned District Munsiff to try the suits as original suits. When the 
appeals came on for hearing the point was raised whether the appeal to the 
District Court was competent as the suits according to the defendants were suits 
of a small cause nature. On this contention the learned District Judge made the 
reference under rule 7 of Order 46 of the Code. 


Strictly speaking under that rule the reference does not arise as no question 
of jurisdiction was raised and decided by the Subordinate Court. The parties 
proceeded on the footing that the suits were rightly instituted on the original side 
of the District Munsiff’s Court. If the suits had been instituted on the small cause 
side of the District Munsiff’s Court, they would have been certainly transferred to 
the original side under section 23 of the Provincial Small Cause Courts Act as the 
plaints distinctly raised the question of title to the land in which the trees were. 
standing. Apparently for this reason none of the parties raised objection as to the 
jurisdiction of the Court to try the suits as original suits. It was understood by the 
plaintiff and also by the defendants that the District Munsiff had jurisdiction to 
try the suit on the original side. This is also clear from the fact that the defendants 
did not raise any ground in their memorundum of grounds of appeal filed by them 
before the District Court. In these circumstances, under section 96 of the Code, 
as the decree is one which was passed in the exercise of original jurisdiction of the 
learned District Munsiff the appeals would lie. There is a considerable line of 
authority in this Court to the effect that where a Court wrongly acts under an appeal- 
able provision of law and passes an order a party is not deprived of the right of 
appeal, though on the facts the order should not have been passed under that pro- 
vision. (Muthiah Chettiar v. Govindas Krishnadas*, Somasundaramma v. Seshagiri 
Rao?. 


Our attention has been drawn to some of the decisions of this Gourt in which 
suits were kb a Man E? on the small cause side of the District Munsiff’s Court 
and subsequently that Munsiff was transferred and another Munsiff succeeded who 
had no jurisdiction to try the suits as small cause suits but could only try them 
as original cuits; and tried them accordingly. Appeals were preferred against ` 
the decree of the District Munsiff and it was held that the appeals were incompetent. 
It is not necessary in this reference to decide the correctness of those decisions. 
Reference was made before us to the decision of Chandarasekhara Aiyar J. in the 
District Board, Tanjore, v. P. Kuppuswami Konar*, where the learned Judge held that 
the appeal against a decree of a District Munsiff’s Court in a suit of a small cause” 
nature, but tried as an original suit was incompetent. We are unable to agree 
with this view of the learned Judge. The appellate Court no doubt has no juris- 
diction to reverse the decree on merits but could entertain the appeal and send the 





1. (1921) 41 M.L.J. 916: LLR. 44 Mad. 2. {roa} 1 M.L.J. 292. 
19 (F.B.) g. (1947) 1 MLL.J. 303. 
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case to be tried by a proper Court. If the decree of the lower Court is affirmed.. 
by the appellate Court it has been held in Bhuvanapalli Subbayya v. Rajah of Ventagiri1, 
that there is no ground for interference in revision by the High Court and the decision 
of the Full Bench in Kollipara Seetapathi v. Kantipathi Subbayya®, was distin- 
guished on that ground. 


In these circumstances, we discharge the reference and remit the appeals to- 
the District Court for disposal according to law. The costs of this reference will 
abide the result. Nothing we have said in our judgment will preclude the lower 
appellate Court from considering any question that might be raised in the appeal 
before him. - 


B.V.V. z Reference discharged. 


[PRIVY OOUNCIL.] 
(On appeal from the High Court of Judicature at Bombay.) 


PRESENT :—LorD THANKERTON, Lorp pu Parcg, Lorp Normand, Lorp 
OAKSEY AND LORD Morton or HENRYTON. 


Brijlal Ramjidas and another .. Appellanis* 
J. i 
Govindram Gordhandas Seksaria and others .. Respondents. 
Civil Procedure Code (V of 1908), section 13—Foreign Judgmeni—Meaning o —Direcily adjudicated 
upon—Requisites. Privy C —Practice—New point not raised in lower Courts—If can be allowed to be 


raised in appeal to Prizy Council. 


i Notwithstanding the definition of judgment in section 2, Civil Procedure Code, the expression 
“foreign judgment ” in section 13 must be understood to mean an adjudication by a foreign Court 
upon the matter before it. 


There is nothing in section 13 to support a contention that every step in the reasoning which Jed 
the foreign Court to its conclusion must have been “ directly adjudicated upon.” ‘ Directly ” 
does not mean “ expressly.” Hence where the “ matter” which was “ directly adjudicated upon ” 
by the foreign Court was the validity of an award and the order of the Court in effect was that the 
award had been properly filed and that the objections to it must be dismissed, that order is a 
“judgment ” within section 13 of the Civil Procedure Code which is conclusive between the parties 
as to the validity of the award. : 


It would be not only a departure from the practice of the Board but a manifest injustice to allow 
an appellant to take advan of a point which was never submitted to the Courts below, and is 
inconsistent with the case which that appellant had till thén made. 


J. Millard Tucker, K.C., S. P. Khambatta, K.G. and Phineas Quass for Appellants, 
D. N. Pritt, K.C., Sir Thomas Strangman, K.C. and R.F.T. Gibson for Respondents. 


Their Lordships’ Judgment was delivered by 


Lord pu Parcg.—On 17th July, 1935, the two appellants, four of the five 
respondents, and one other person who is now represented by his heir, the fifth 
ee entered into a deed of partnership. The partnership business was 
“ that of acting as the managing agents and selling agents of the Indore Malwa 
United Mills, Ltd.” and was to be carried on “at Indore or at such other place 
or places as the partners shall or may from time to time agree upon.” An arbitra- 
tion clause in the deed provided for the reference of disputes to arbitration “ in 
accordance with and subject to the provisions of the Arbitration Act, 1899, or 
any statutory modification thereof for the time being in force.” So far as appears 
from the record, the business of the partnership was always carried on at Indore. 


By the end of 1940 there were disputes between the partners which appear 
to have become the subject of public controversy, and on 17th December, 1940, 


: 


I. (1921) 42 M.L.J. 118. 323 (F.B.). 
2. tans 20 M.LJ. 718: LL.R. 33 Mad. we) 


* P. C. A. No. 34 of 1945. . and July, 1947. 


IT] : BRIJLAL RAMJIDAS 0. GOVINDRAM GORDHANDAS SEKSARIA (P.Q.). 499 


the seven partners referred their differences to the arbitration of the Prime Minister 
of Holkar State, Indore. There is nothing in the record to indicate that the arbitra- 
tor was asked, or agreed, to act in accordance with any law but that of Indore. 
On the contrary, the appellants pleaded in the course of the suit which has given 
rise to this appeal that the arbitration was “ governed by the Indore Arbitration 
Act”, and until the hearing at their Lordships’ Bar all the parties appear to have 
acquiesced in this view. 


On 8th February, 1941, the arbitrator made an award after conducting an 
inquiry which was admittedly of an informal character. It was apparent that. 
if effect were given to this award, a dissolution of the partnership would résult. 
After reciting that all the parties “ agreed that it was impossible to carry on the 
present partnership any longer,” the arbitrator stated his decision that the 
appellants should sell their “shares” in the partnership “at par”? to the first 
respondent, and that they should sell to him, also at par, certain debentures held. 
by them. 


The appellants, without delay, began in the High Court of Bombay the suit 
which has ended in this appeal. Their plaint, dated 14th February, 1941, asked 
for declarations that the award was invalid and that the appellants continued 
to be partners in the firm, and for consequential relief. Shortly after this, proceedings 
began at Indore. In pursuance of the Indore Arbitration Act, 1930, the arbitrator 
filed his award in the District Judge’s Court. Rules appear to have been made 
under section 20 of that Act, but they were not before the High Court of Bombay 
or their Lordships’ Board, and their Lordships can only assume that in what followed 
the correct procedure was adopted. The present appellants filed objections to: 
‘the filing of the award, which included the objections that the arbitrator had “ mis- 
conducted himself within the meaning of the Arbitration Act” (scilicet the Indore 
Arbitration Act) and had “‘given his decision on matters not referred to him for 
decision and without jurisdiction.” The other partners filed ‘“‘cross-objections’’, 
and the hearing of the issues raised was begun in the District Court. Very soon, 
however, the proceedings were transferred to the High Court, Indore, on the appli- 
cation of three of the present respondents and, after a full hearing, a Judge of that 
Court found that although the submission, which was in writing, did not in terms 
confer on the arbitrator authority to make the award which he did make, effect 
had nevertheless been given to the true intention of the parties, which, through a 
mutual mistake, had not been correctly embodied in the written submission. It 
was held that in these circumstances the arbitrator had not exceeded his authority 
or his jurisdiction. The judge further held that the arbitrator was not guilty 
of misconduct. The award was upheld as a valid award. 


There was an appeal to the High Court of Indore, in its appellate jurisdiction, 
which was heard by two judges, one of whom was the Chief Justice. The Chief 
Justice was of opinion that there was no right of appeal under the Indore Civi 
Procedure Code, and was for dismissing the appeal on that ground. The other 
member of the Court disagreed, and thought that an appeal lay and should 
be heard. An enactment described as Indore Notification No. 34 provides that 
“when there is a difference of opinion between the two judges of the High Court. 
constituting the Bench the decision of the lower Court will prevail.” At a subse- 
quent sitting the High Court held that this provision must be applied, and the 
decision appealed from thus prevailed. 


When the present suit came before the High Court of Bombay the defendants 
(riow the respondents) relied on the judgment and order of the High Court of 
Indore as a bar to the suit. Preliminary issues were framed and were tried by 
Mr. Justice Ghagla, who decided in favour of the present respondents. On appeal, 
the High Court of Bombay (Sir John Beaumont, C.J. and Mr. Justice Weston) 
dismissed the appeal. The present appeal was brought against the decision of 
the High Court. Their Lordships find themselves, substantially in agreement 
-with the judgment of the learned Chief Justice, in which Mr. Justice Weston 

64 
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concurred, and will state their opinion as briefly as possible, dealing more parti- 
cularly with those points which were relied upon in the argument of counsel for 
the appellants before them. 


The law relating to foreign judgments and their effect is stated in sections 2 
and 13 of the Code of Civil Procedure, 1908. Section 2 contains the following 
definitions, which however are all subject to the qualification “‘ unless there is 
anything repugnant in the subject or context”? :— 


“ Foreign Court ” means a Court situate beyond the limits of British India which has no authority 


in British India and is not established or continued by the Central Government or the Crown 
Representative. 


“ Foreign judgment ” means the judgment of a foreign Court. 
“ Judgment ” means the-statement given by the Judge of the grounds of the decree or order. 
Section 13 is as follows :— 


“A foreign judgment shall be conclusive as to any matter thereby directly adjudicated upon 
between the same parties or between parties under whom they or any of them claim litigatinglunder 
the same title except— 


(a) where it has not been pronounced by a Court of competent jurisdiction ; 
(6) where it has not been given on the merits of the case 


_(¢)_ where it appears on the face of the proceedings to be founded on an incorrect view of inter- 
national law or a refusal to recognise the law of British India in cases in which such law is applicable ; 


(d) where the proceedings in which the judgment was obtained are opposed to natural justice ; 
(e) where it has been obtained by fraud ; 
(f) where it sustains a claim founded on a breach of any law in force in British India.” 


Some difficulty has been occasioned in the interpretation of section 13 by the 
definition of “ judgment ” contained in section 2. Notwithstanding this definition, 
their Lordships agree with the learned Chief Justice that the expression “‘ foreign 
judgment ” in section 13 must be understood to mean “ an adjudication by a foreign 
Court upon the matter before it.” The Chief Justice pointed out that “it would 
be quite impracticable to hold that “ a foreign judgment”? means a statement 
by a foréign Judge of the reasons for his order,” since “if that were the meaning 
of ‘judgment’ the other section (viz., section 13) would not apply to an order 
where no reasons were given.” 


Of the exceptions set out in section 13 (e) and (f) may be disregarded, since 
no attempt was made at any stage to show that the judgment of the Indore Court 
fell within them. Exception (c) may be disregarded also, for, although (as will 
be seen) it was suggested at their Lordships’ Bar that the Courts of Indore should 
have applied the law of British India to the arbitration, there was certainly no 
refusal to recognise that law, which indeed neither party to the proceedings in Indore 
suggested should be applied. Exception (d) is also now irrelevant, as it was con- 
ceded by the appellants’ counsel that he could not contend that the proceedings 
in the High Court of Indore were “ contrary to the natural justice.” 


It will be convenient to deal at this stage with arguments founded on the two 
remaining exceptions, and to take them in the‘r order. 


(a) It was contended that the transfer of the proceedings initiated before 
the District Judge to the High Court of Indore was an erroneous exercise of the 
High Court’s powers, and that the High Court was not “a Court of competent 
jurisdiction ”. This argument was disposed of satisfactorily by both Mr. Justice 
Chagla and the Appellate Court, who rightly pointed out that the question whether 
a foreign Court is the “ proper Court” to deal with a particular matter according 
to the law of the foreign country is a question for the Courts of that country. There 
is no doubt that some Court in Indore was “a court of competent jurisdiction.” 
It was for the High Court of Indore to interpret its own law and rules of 
agan and its decision that the High Court was the “proper” Court must 

e regarded as conclusive. It may be added that the appellants appear to 
have consented to the transfer of the proceedings from the District Judge’s Court 
to the High Court. 


N 
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(6) It was somewhat faintly argued that the decision of the High Court of 
Indore “ was not given on the merits of the case” because the High Court in its 
appellate jurisdiction did not concern itself with the merits. The short answer 
to this contention is that the judgment of the Judge who heard the case was given 
on the merits, and that the High Court in its appellate jurisdiction held that his 
judgment must prevail. Before the Courts in India the appellants sought to derive 
assistance from the decision of this Board in Sheosagar Singh v. Sitaram Singh’, 
That case and the present are strikingly dissimilar. In the case cited the question 
arose whether a decree by which a suit had been dismissed amounted to res judieata. 
The decision on which it was sought to rely had been the subject of an appeal, 
and the Appellate Court dismissed the appeal, no“ on the merits, but on the ground 
that the suit could not be maintained for lack of parties. In the words of Lord 
Macnaghten, who delivered the judgment of the Board : 

“The judgment of the lower Court was superseded by the judgment of the Court of Appeal. 
And the only 'thing finally decided by the Court of Appeal was that ..... no decision ought to 
have been given on the merits.” 

Their Lordships are therefore clearly of opinion that none of the exceptions 
has any application to the present case, and they refrain advisedly from entering 
upon a discussion of the question, which is not for them, whether or not the iudgment 
of the High Court of Indore was correct according to the law of the State. 


Two other points were raised. It was argued, and argued for the first time 
at their Lordships’ Bar, that there was one “ matter” which had not been “directly 
adjudicated upon.” The “ matter” referred to was the question whether or not 
the arbitration was subject to the law of British India. It is certainly true 
that the High Court of Indore did not adjudicate upon this question in the sense 
of treating it as being in issue and coming to a decision upon it. That Court could 
not well have done so, because, as has been said, it was common ground between : 
the parties before it, and the present appellants in terms asserted, that the law to 
be applied was that of Indore. In these circumstances, it is not surprising that 
it did not occur to the appellants in the Courts of India to make the point that 


this “ matter” had not been the subject of adjudication. What is more, no place 
was found for any such ground of appeal among the forty-six grounds set out in 
the petition for leave to appeal to His Majesty in Council. It would be not 
only a departure from the practice of this Board but a manifest injustice to allow 
the appellants to take advantage of a point which was never submitted to the Courts 
below, and is inconsistent with the case which the appellants have hitherto made. 
Their Lordships think it right to say, however, that the submission could not have 
prevailed, and appears to them to be founded on a misunder standing of the section. 
The “ matter” which was “ directly adjudicated upon ” by the High Court of 
Indore was the ‘validity of the award. The order of the Court, which was left 
standing after the appeal, was to the effect that the award had been properly filed 
and that the objections to it must be dismissed, and in their Lordships’ opinion that 
order was a “ judgment ” within section 13 of the Code of Civil Procedure, which 
is conclusive between the parties as to the validity of the award. There is nothing 
in section 13 to support a contention that every step in the reasoning which led 
the foreign Court to its conclusion must have been “ directly adjudicated upon.” 
Even if it were to be assumed that the arbitration was subject to the law of British 
India, and that the High Court of Indore was in error in treating it as governed 
by the law of Indore, the judgment would still be conclusive unless it could be shown 
that the foreign Court had “ refused to recognise the law of British India”, and, 
as has been said, there was no such refusal here. The fact that the error (if error 
there were) was induced by the appellants themselves does not improve their peti- 
tion. It is desirable to add, in order to prevent a possible misunderstanding, 
that their Lordships must not be taken to decide that the High Court of Indore: 
did not “ directly adjudicate upon ” the question whether the law of Indore was 
applicable. “ Directly * does not mean “ expressly ”, and it may well be argued 
{though it 1s unnecessary now to decide), that a matter which was not in issue 
a ee 


1, (1897) L.R. 24 I.A. 50 :I.L.R. 24 Cal. 616 (P.C.). 


502 THE MADRAS LAW JOURNAL REPORTS. [1947 


only because all parties were agreed upon it, and was accordingly treated by the 
foreign Court as an admittedly correct foundation for its decision, can properly 
be said to have been “ directly adjudicated upon.” 


Their Lordships heard some argument to the effect that even if the foreign 
judgment were conclusive, it did not extend so far as to prevent the Courts of British 
India from making the declaratory decree prayed. The appellants’ counsel 
eventually conceded, however, that if the award was valid, so that the appellants 
came under a duty to abide by it, it would be futile to ask the Court to declare 
that the partnership was still subsisting, and their Lordships think that the wisdom 
of this concession cannot be doubted. It is perhaps well to add that the interpreta- 
tion of the arbitrator’s award, in so far as it presents any difficulty, is not a matter 
with which the Courts of British India were in any way concerned in these pro- 
ceedings. 

Their Lordships will humbly advise His Majesty that the appeal should be 
dismissed. ‘The appellants must pay the respondents’ cost of the appeal. 


Solicitors for Appellants: Hy. S. L. Polak & Co. 
Solicitors for Respondents : Lattey and Dawe. 
V.S. “Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAJAMANNAR. 
Thangathammal .. Appellant* 
ve 
Pugalumperumal Pillai .. Respondent. 
Hindu Law—Gift—Stridhana property given by woman to her daughter as stridhana gift—Nature of estate 
conferred—Absolute or limited. 
A gift by a woman of her stridhana property to her daughter was in the following terms :— 


“As I have given away to you the property in the schedule herein worth Rs. 1,500 as stridhanam. 
gift, you shall hold and enjoy the aforesaid property hereditarily and from son to grandson and so 
on as long as the Sun and Moon last. After your lifetime your issues if there are any shall get the 
aforesaid property. If you have no male or female issues, the aforesaid property shall revert to me 
and to a aay heirs. Ishall, till my lifetime, reside jointly with you in the thatched house mentioned 
in the schedule.” 


Held, on a construction of the deed that the donee took the estate absolutely under the gift deed: 
and not as a limited estate. 

Appeal against the decree of the Court of the Subordinate Judge of Tuticorin, 
dated 27th’ February, 1945, and passed in A. S. No. 10 of 1944, preferred against 
the decree of the Court of the District Munsiff of Tuticorin, dated 30th November, 
1943 and passed in O. S. No. 236 of 1942. 

C. R. Krtshna Rao for Appellant. 

K. R. Rama Atyar for Respondent. 


This second appeal coming on for final hearing after the return of the finding 
of the lower appellate Court upon the question referred by this Court (Kuppuswamt 
Aiyar, 7.) for trial, the Court delivered the following 


JupcMENT.—The plaintiff is the appellant. The suit is in respect of certain 
property which originally belonged to one Pichaiyammal. She executed a deed .of 
gift on 8th May, 1905, in favour of Veeraperumal Ammal, her daughter, and the 
decision of this second appeal depends mainly on a construction of the terms of 
this deed. Veeraperumal Ammal had three daughters, Badrakali, Pechi Ammal 
and Thangathammal, the plaintiff. She died in 1940. The plaintiff instituted 
the suit out of which this second appeal arises for recovery of property included 
in the deed of gift of 1905 on the ground that under that deed her mother Veera- 
perumal Ammal obtained an absolute interest in the properties covered by that 
deed including the suit property and on her death she was entitled to the property 
as she happened to be unmarried on the date of the suit while her two sisters were 


* S. A. No. 1086 of 1945. 8th April, 1947. 
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married. The defendant-respondent is an alienee of the suit property from Pechi 
Ammal, the plaintiff's sister. 


The defendant raised several pleas but it is sufficient to mention two of them. 
He pleaded that under the deed of gift of 1905, Veeraperumal Ammal got only 
an estate for her life and her daughters were entitled to a remainder after her life. 
As the daughters were entitled to the properties as donees under the document 
of 1905, the defendant contended the rule of inheritance relied upon by the plaintiff 
would not apply and the plaintiff cannot claim to exclude her sisters. Another 
plea was that there was a family settlement in accordance with which there was 
an oral gift of the suit property to his vendor Pechi Ammal. The learned District 
Munsiff of Tuticorin granted a decree in favour of the plaintiff. He held that 
Veeraperumal Ammal took an absolute estate under Ex. 7, the gift deed, executed 
by her mother and the o being an unmarried daughter was entitled to the 
suit property as her stridhana heir. No doubt in recording the finding the learned 
District Munsiff used the word “ absolutely,” but I believe what he meant was 
that the plaintiff took to the exclusion of her two sisters. He would be obviously 
wrong if he meant to say that the plaintiff was entitled to an absolute estate. The 
learned District Munsiff refused to believe the story of the family arrangement 
set up by the defendant. 


On appeal by the defendant, the learned Subordinate Judge of Tuticorin 
reversed this decision of the District Munsiff and dismissed the suit. He held that 
under the document of 1905 Veeraperumal Ammal acquired only a limited estate. 
He thought it therefore unnecessary to consider the question whether the family’ 
arrangement set up by the defendant was true and binding on the plaintiff. There 
was some dispute on the question of possession in the lower Courts and the learned 
aaa tudes without recording a definite finding as to possession contended 
himself with remarking that the evidence had not been properly appreciated by 
the lower Court. 


The second appeal filed by the plaintiff against the decision of the Subordinate 
Judge originally came on for hearing before my learned brother Kuppuswami 
Aiyar, J., who considered that the appeal could not be disposed of satisfactorily 
without definite findings on two questions, viz., (1) whether the plaintiff was in 
possession within 12 years prior to suit? and (2) whether the family settlement 
pleaded was true and valid? He therefore called upon the lower appellate Court 
to submit findings on these two questions. The learned Subordinate Judge has 
now found that the plea of family arrangement set up by the defendant was not 
established. On the question of possession he found that the plaintiff was in pos- 
session within 12 years before suit. It appears that the learned advocates on both 
. sides agreed that the question of possession was not material for a determination 
of the case. 


Mr. Krishna Rao attacks the finding of the learned Subordinate Judge on the 
„construction of Ex. P-7, the deed of gift, dated 8th May, 1905, executed by Veera- 
perumal Ammal’s mother in her favour. The material portion of this deed may 
be set out hereunder :— 

“As I have given away to you the property in the schedule herein worth Rs. 1,500 as stridhanam 

gift, you shall hold and enjoy the aforesaid property hereditarily and from son to grandson and so 
on as long as the Sun and Moon last. After your lifetime your issues if there are any shall get the 
aforesaid property. If you have no male or female issues, the aforesaid property shall revert to me 
and to my male heirs. I shall, till my lifetime, reside jointly with you in the thatched house men- 
tioned in the schedule.” 
Mr. Krishna Rao for the appellant contended that under this document Veera- 
perumal Ammal became entitled to an absolute estate by virtue of the dispositive 
words which occur at the beginning, viz., ‘ as stridhanam gift,’ ‘ hereditarily ’ and 
‘from son to grandson and so on as long as the Sun and Moon last” The subse- 
quent clauses should not be so construed as to destroy the effect of the absolute gift. 
Tf however, they are construed as being in the nature of a defeasance provision, then 
in this case the defeasance did not come into operation because Veeraperumal 
Ammal did leave issue. 
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On the other hand Mr. K. R. Rama Aiyar learned advocate for the respondent 
contended that on a proper construction of the terms of the deed taken in their 
entirety, Veeraperumal Ammal took only a life estate and her children, whether 
they were male or female, took the remainder and if Veeraperumal Ammal died 
issueless the property would revert to the donor and her male heirs. Both counsel 
relied upon several decisions of the Privy Council and of Courts in India, but as 
has often been pointed out the ultimate decision must depend upon the peculiar 
terms of the document in question. The learned Subordinate Judge also relied 
upon the observations of the Judicial Committee in Radha Prosad Mullick v. Rant- 
mont Dasst}, vig.: 

“im construing the will of a Hindu it is not improper to take into consideration what are 
known to be the ordinary notions and wishes of Hindus with respect to the dévolution of 
property. It may be assumed that a Hindu generally desires that an estate, especially an ancestrah 


estate, shall be retained in his family ; and ıt may be assumed that as a general rule, at all 
events, women do not take absoiute estates of inheritance, which they are enabled to alienate.” 


While all this may be true, and to a certain extent useful when construing 
some documents, so far as the present case is concerned it must be remembered: 
that we have here a document executed by a woman who no doubt does not take 
an absolute estate of inheritance ‘but who was absolutely entitled to the property 
which she was transferring by the deed. It is therefore not permissible to presume 
that a woman who herself was possessing the property absolutely would not have 
intended that her daughter should take likewise an absolute estate. It is far more 
probable that she wanted her daughter to have such interest in the property as. 
she herself had. In any event I think it very unsafe to construe the terms of this. 
document applying the general principles Jaid down in construing wills and transfers 
of a Hindu male and in particular when disposing of family property. 


Before referring to some of the cases cited on either side, it may be useful to. 
refer to the terms of the document in question. Undoubtedly the language used 
by the donor in the first part of the deed is of sufficient amplitude to confer an 
absolute estate on Veeraperumal Ammal. The donor says that she has given 
away the property to her daughter as stridhana gift. Now, even if there had not 
been any other words, I would not have hesitated in holding that a gift in such terms. 
would be a gift absolutely. But there are further words. The donor goes on to. 
say 

“ You shall hold and enjoy the aforesaid property hereditarily and from son to grandsom 
(Hr Ques urgburuwwra) and so on aslong asthe Sun and Moon last.” 


1 fail to see what more words could have been used by any donor 
to confer an undoubted absolute estate on the- donee than the words used by 
the donor in this deed. But Mr. Rama Aiyar contends that we should read the 
document as a whole meaning thereby the subsequent clauses also and when the 
entire document is so read, the only conclusion one should come to logically is that 
the donor intended only to confer an estate for life on her daughter. There are 
two such clauses. The first one provides that after the lifetime of the daughter 
her issues, if any, shall get the aforesaid property. The second clause is that if 
she had neither male nor female issue, then the property would revert to the donor 
and her male heirs. Mr. Rama Aiyar would take these two clauses separately 
and rely upon each as detracting from the absolute nature of the gift in the prior 
clause. According to him, the first of these clauses implies that after the lifetime 
of Veeraperumal Ammal, the property would be taken by her issue, male and 
female, and this would not be so if Veeraperumal Ammal had acquired an absolute 
estate because in that case her daughters would have excluded her sons. The 
next clause, viz., the clause providing for reverter to the donor, he says, is also 
indicative of a limited estate having been conferred on Veeraperumal Ammal. 
In my opinion the proper course is to read these clauses together and along with. 
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the clause preceding them. It may be assumed that the donor is here showing 
an intention that no other heirs of Veeraperumal Ammal should take the property 
except her issues. It is this intention that she is making manifest by these two- 
clauses which really read in antithesis. The donor says that if Veeraperumal 
Ammal has issues, they will get the property ; but if she has no issue, the property 
would revert to herself and her male heirs. The real emphasis is upon the pro- 
vision for reverter. I do not agree with Mr. Rama Aiyar that there is any direct 
and express gift in favour of the issues of Veeraperumal Ammal. I have also a 
considerable doubt if there can be a gift simpliciter in favour of a person not existing. 
I am aware of the Hindu Transfers and Bequests Act, 1914, but I am not certain 
that the Act has the effect of abrogating the general rule that there cannot be a 
direct gift in favour of a person not existing though there may be a transfer for 
the benefit of a person not in existence on the date of the ai The language 
of section 3 of the Hindu Transfers and Bequests Act, 1914, also suggests this. 
That section says that : 

“ no disposition of property by a Hindu, whether by transfer inter vivos or by will. shall be in- 

valid by reason only that any person for whose benefit it may have been made was not born at the 
date of such disposition.” 
To take an obvious instance it cannot be contended for a moment that there can 
be a gift by “ A ” to the sons that may be born to him. However it is not necessary 
for me to decide this point because in my opinion it is clear that there is no direct 
gift in favour of Veeraperumal Ammal’s issues. 


It is certainly arguable that there is a defeasance clause, viz., that on failure 
of issue, the property should revert to the donor. In the present case, however, the 
defeasance clause never came into operation because EE ae ai Ammal did 
leave behind her issue. Thé result would therefore be that she would acquire 
an absolute estate under the terms of the document. The Judicial Committee 
in Laltt Mohan Singh Roy v. Chukkan Lal Roy! pointed out that the presence of such 
a defeasance clause would not limit the absolute nature of the estate conferred 
by the document. In Bhoobun Mohini Debia v. Hurrish Chunder Chowdhury*, their 
Lordships say as follows dealing with a grant containing a provision for defeasance +: 

“ Upon the best consideration which their Lordships have been able to give to the meaning 
of these negative words, it appears to them that. .... their effect is to make the absolute estate before 
given, defeasible in the event of a failure of issue living at the time of her death, in which event the 
estate was to revert to the donor and his heirs. That there is nothing in such a condition repug- 
nant to Hindu law appears from the decision of this tribunal as to an executory devise in the case 
of Soorjeemoney Dassee v. Denobundoo Mullick®, as explained, in the Tagore caset.” 

Their Lordships held in that case that the donee took the whole estate defeasible 
on the happening of an event which did not occur because she did leave issue and. 
that she had therefore an estate-which she could dispose of by will. 


Mr. Rama Aiyar placed considerable reliance upon three decisions. The 
first one is that of the Privy Council in Radha Prosad Mullick v. Ranimoni Dassee®, 
to which I have already referred. In that case a Hindu directed by his will that 
his executors should, after the death of his wife, 

“ make over and divide the whole of my estate both real and personal unto and between my 
daughters in equal shares to whom and their respective sons I give, devise and bequeath the same, 
but should either of my said daughters die without leaving any male issue surviving, but leaving 
my other daughter surviving, then in such case the surviving daughter and her sons shall be entitled 
to the share of the deceased daughter, or in case of the death of either daughter leaving sons, the 
share of such daughter is to be paid to such of her son or sons, share and share alike.” 

Their Lordships in construing the will first take into consideration the fact that 
a Hindu generally desires an estate, especially an ancestral estate, shall be retained. 
in the family and that women do not take absolute estates of inheritance. Their 
Lordships base their conclusion on the gift to the respective sons of the daughters 
which implied that the testator wanted to exclude the daughters’ daughters from 





1. (1897) L-R. 24 LA. 76: I.L.R. 24 Cal. 3. (1862): 9 M.I.A. 123 at 194. 
834 (P.C.). Ai eee 9 B.L.R. 377. 

2. aoe) L.R. 5 LA. 198: ILR. 4 Cal. 5. (1908) 18 6 287: L.R. 95 I.A. 118: 
23 (P.C.). I.L.R. 35 896 (P.C.). 
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succession to. which they would have been entitled under the ordinary Hindu 
law if their. mothers’ estate had been absolute. They even give a reason, namely, 
that the sons of the daughters would be competent to offer funeral oblations, which 
in their Lordships’ opinion was the strongest of all possible arguments to an orthodox 
Hindu. Mr. Rama Aiyar seeks the assistance of this ruling by referring to the 
clause in the deed in suit which provides that after Veeraperumal Ammal’s life- 
time her issues if there are any shall get the aforesaid property. His contention 
is that as the word issues is used it would mean that both male and female issues 
would become entitled to the property, whereas according to the ordinary rule of 
stridhana succession the male issue would be excluded by the female issue. But 
I do not agree with him that so much can be read into that clause. There is 
nothing in that clause to suggest that all the issues should share equally or an 
implication to that effect. As already pointed out the clause is really in antithesis 
to the next clause which provides for the contingency of Veeraperumal Ammal 
dying without any issue, male or female. It must be remembered that in the 
preceding clause the donor describes the gift which she is making in favour of her 
daughter as a stridhana gift. There is no indication that the property should 
be taken in a way different from that provided by the general law. Secondly, the 
consideration which appealed so much to their Lordships of the Judicial Committee, 
viz., the capacity to make funeral oblations, is completely absent from the present 
case. Learned advocate also relied upon the decision of a Bench of this Court 
in Ammannamma v. Kodanda Rao1, but I do not think it necessary to advert at any 
length to what was said in this decision having regard to the terms of the document 
which had to be construed in that case. The operative portion of the will in that 
case was as follows : 

“My self-acquired properties ..... shall, on my death, be enjoyed by my wife till her death 

and after her death, they shall pass to my daughter. Thereafter they shall pass to my grandsons 
through my daughter.” 
There were no words in that case describing the bequest in favour of the daughter 
in language such as has been used in the gift deed in the present case. Nanda 
‘Gopal v. Pareshmoni Debi? is a decision of the Calcutta High Court. The terms of 
the gift deed which are to be construed were as follows : 

“You do remain in possession of the land held by myself, down to your sons, sons’ sons and 
so on in succession (putra poutradi krame) ; you shall not give up any land in favour of anybody and 

our sons and heirs in succession will have a right to own and possess the property, your husband and 

usband’s beirs or any member of another family being excluded.” 
In construing the document the learned Judges desired to give effect to what is 
known to be the usual intention of a Hindu in disposing of his property, viz., to keep 
the property in the family so that it may pass to persons who may be able to confer 
spiritual benefits on the donor and therefore in that case the intention of the donor 
was to create a life estate in favour of the donee with a remainder over to her sons 
or sons’ sons in succession and that under the gift no heritable right passed to the 
daughter of the donee. The learned Judges also referred to Mahomed Shamsool . 
Hoda v. Shewakram®, which at one time was supposed to have laid down a presumption 
that a transfer in favour of a female was limited in extent. The observations on 

age 356 make it clear that the decision which they reached was mainly influenced 
ke these presumptions and in particular the conferment of spiritual benefit. I am 
unable to receive any assistance from this decision in construing the terms of the 
deed in question. 


Having given my best consideration to the contentions on either side, I am 
of opinion that Veeraperumal Ammal took the properties absolutely under the 
gift deed, dated 8th May, 1905. 


I have no hesitation in accepting the finding of the learned Subordinate Judge 
as regards the family arrangement set up by the defendant. The arrangement 


1." (1940) 1 M.L.J. 188: I.L.R. (1940) Mad. g. (1874) LR. 2 I.A. 7: 14 B.L.R. 226 
223. (P.G.). 
2. (1910) 6 I.C. 354. 


11) VENKATA REDDI 0. SURYANARAYANAMURTHI. . 507 


is in the vaguest terms possible and the learned Judge points out that there is no 
evidence about this arrangement. The arrangement must have been made at a 
time both the plaintiff and another sister, the defendants vendor, were minors. 
There is no evidence as to who represented the interests of the minor daughters 
in the alleged family arrangement. No one has been examined who has personal 
knowledge of the alleged settlement. Such evidence as there is on the side of the 
defendant seems only to support a case of an oral gift of certain properties to the 
‘defendant’s vendor at the time of her marriage but unfortunately a registered 
‘document was not executed to perfect the gift as was done in the case of the elder 
‘sister Badrakali Ammalin whose favour thereisa registered deed, dated end 
March, 1930. 

The decree and judgment of the learned Subordinate Judge are set aside and 
the decree of the learned District Munsiff is restored. The appellant will be 
entitled to her costs here and in the lower appellate Court. 

(Leave to appeal is granted.) 


K.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. JUSTICE 
(GOVINDARAJACHARI. 


‘Pilla Venkata Reddi | Appellant® 
U. 
Korumilli Suryanarayanamurthi and others .. Respondents. 
Provincial Insol Act (V of 1920), section 28 (2)—Joint family of father, and sons—Faths’, insolvent 
— Official Racing's sali of BA property—What passes under the sale—Right, title and interest of 
tha sons not affected by the sale. 
It is beyond doubt that the Official Receiver in an insolvency under the Provincial Insolvency 


Act has no power to sell property which is not the sole property of the insolvent (the father in this 
case) and cafmot convey the title of all the members to the purchaser. 


Where a father in a joint family, composed of himself and his sons, became an insolvent and 
the Official Receiver sold some immoveable property, purporting thereby to ‘sell the entire interest: 
in the property. . 
Held, the sale could not affect the right, title and interest of his sons. 
Abdul Aziz Khan v. Appayasami Nawker, (1903) L.R. 31 LA. 1: LER. 27 Mad. 131 (P.C.), 
distinguished. 
Rama Sastrulu v. Balakrishna Rao,( 1 2 M.L]. : LL.R. (1 Mad. B3 (F.B.) and Viru- 
paksha Reddi v. Chanalal Siva Reddi, ae L.J. a ea to. ee oe 
Appeal under clause 15 of the Letters Patent against the judgment and decree 
-of Somayya, J., dated 31st July, 1946, in S. A. No. 1307 of 1945 on the file of the 
High Court preferred against the decree of the District Court, Vizagapatam, dated 
-oth January, 1945, in A. S. No. 373 of 1944, preferred against the decree of the 
‘Court of the District Munsiff of Yellamanchilli in O. S. No: 257 of 1942, dated 24th 
April, 1944. 

B. V. Ramanarasu for .Appellant. 

Y. Suryanarayana for Respondents. 

The Judgment of the Court was delivered by 


The Chief Fustiee—In this Letters Patent Appeal, from a judgment of Somayya, 
J., the power of the Official Receiver in insolvency under_the Provincial Insolvency 
Act arises with respect to the sale of immoveable property of members of a joint 
family, a father and his four sons, the father being an insolvent. The Official 
Receiver sold some immoveable property by public auction in July 1941. What 
was purported to be sold was the entire interest in the property. It was property 
of which the insolvent, as a member of the joint family, was not the absolute owner, 
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but was possessed only of his share, namely, it would appear, one-fifth. The 
property so sold was conveyed by thie Official Receiver to the purchaser by a sale- 
deed, dated the 7th July, 1941. The deed itself purports to convey the entire 
interest in the property. At the time of the sale it was ordinarily believed that the 
power, held by a manager of a joint Hindu family and also by a father, who was ` 
a member of a joint Hindu family with his sons, to sell the family property in cir- 
cumstances permitted by the Hindu law devolved on the Official Receiver, under 
the Provincial Insolvency Act as undoubtedly it does pursuant to section 52 (2) 
(b) of the Presidency Towns Insolvency Act. In Rama Sastrulu v. Balakrishna Rao},, 
it was held by a Full Bench of this Court that the right of the manager of a joint 
Hindu family to sell the family assets does not devolve upon the Official Receiver 
in an insolvency under the Provincial Insolvency Act. ‘The principle of that 
decision was extended to a Hindu father in Virupaksha Reddi v. Chanalal Siva 
Reddi?. 

In the present instance the insolvent was the father of defendants 2 to 5 in 
the suit and immoveable property was sold in which the insolvent was, as stated, 
only entitled to a fifth share and the above-mentioned defendants to the other 
four-fifths. In the trial Court. the learned District Munsiff of Yellamanchilli 
held that the purchaser had not acquired the interests of the sons. On appeal 
to the learned District Judge of Vizagapatam that decision was reversed. But 
on appeal to this Court Somayya, J., reversed the judgment of the District Judge 
and restored that of the District Munsiff. ‘This Letters Patent Appeal is preferred 
by the purchaser against the decision of Somayya, J. 


It is beyond doubt that, as the law at present stands, the Offcial Receiver 
in an insolvency, under the Provincial Insolvency Act has no power to sell pro- 
perty which is not the sole pro of the insolvent (the father in this case) and 
cannot convey the title of all the members to the purchaser. It follows that, in. 
‘the present instance, the sale could in no way have affected the right, title and 
interest of defendants 2 to 5. I agree with the learned Judge that the decision 
in Abdul Aziz Khan v. Appayasamt Nawker® has no application here. Inthe present 
instance it is beyond doubt that what was purported to have been sold was the 
entire interest in the immoveable property. In the case before the Judicial Com- 
mittee the question arose as to what was intended to be sold. 


In my opinion this appeal by the purchaser must be dismissed with costs. 


The respondents (defendants 2 to 5 in the suit) have preferred a memorandum: 
of cross-objections in regard to the order for costs made by Somayya, J., who did 
not award costs to either party. Defendants 2 to 5 were the appellants before 
the learned Judge and their appeal succeeded. They were bound to prefer the 
appeal in order tó assert their legal rights and they were successful in their appeal.. 
No suggestion was, as indeed it cannot be, made that there was any impropriety 
in their conduct so far as the litigation was concerned. They are successful appel- 
lants and the effect of the order is to deprive them of their costs. In my view they 
were entitled to their costs before Somayya, J., and to that extent the decision o 

the learned Judge must be varied. i 


The appeal is dismissed with costs and the memorandum of cross-objections. 
allowed with costs. 


Govindarajachari, J.—I agree. 
K.C. j i Appeal dismissed and Memorandum- 
a l of cross-objections allowed.. 





I. (1942) 2 MLJ. 457: LLR. (1943) 3. (1903) L.R. 31 LA. r : LL. Mad 
Mad. 83 (FB) P page tone e Mani 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ PRESENT :— SIR FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. JUSTICE 
"TYAGARAJAN. ` 
Rama Asra and others .. Appellants* 
v 


The Official Receiver of South Kanara and others .. Respondents. 

Hindu Law— Joint‘ family—Survivorship—Attachment of share of a msmber—Death of that member—Right 
of attaching creditor—T rmination of attachment—Property loing on other mambers of family. 

When the share of one member of a Hindu joint family is attached and that member dies, neverthe- 
less the survivors become entitled to his share, but their right of survivofship is subject to the attach- 
ment. If thereafter proceedings are taken in respect of the attached property by which, subsequently, 
it is sold and realised in execution, the members of the family cannot be heard to say that their survi- 
vorship is not subject to the attachment and the subsequent proceedings, But where the attachment 
comes to an end, the rule of survivorship will operate so as to confer the rights of the deceased member 
in the property on the surviving members of the family. E g 
' Appeal against the order of the Court of the Subordinate Judge of South 
Kanara, dated goth July, 1945. in R. E. P. No. 111 of 1944 in O. S. No. 22 of 1932. 


K. Y. Adiga and K. P. Adiga for Appellants. k 
T. R. Ramachandran for Respondents. 


The Judgment of the Court was delivered by 


The Chief Justice.—In 1932, one, Vasudeva Patteri, obtained a decree against 
one, Rama Asra, personally and as the manager of an undivided family for a sum 
of money. Previously, and pending the suit, there was an attachment of the pro- 
perties belonging to the family of which the kartha was a member. In pursuance 
of the decree and by arrangement with the Canara Land Investments, Ltd., that 
company, on behalf of the decree-holder, issued an execution application which 
remained undisposed of until the 28th November, 1938, when it was directed 
to be struck off ; but the attachment, which had first been effected in 1932, before 
judgment, was directed to continue for the space of one year. The year ended 
on the 28th November, 1939. The judgment-debtor Rama Asra died in the year 
1934 at a time when the attachment was in force and the execution petition, to 
which reference has been made and. which was instituted by the Canara Land 
Investments, Ltd, was against Rama Asra’s legal representatives, viz., the remaining 
members of his family. The attachment, effected before the decree, having come 
to an end and having ceased to be effective in November 1939, there was no attach- 
ment in respect of the family property until October 1940 when fresh execution 
proceedings were instituted and further attachment was directed. These are all 
the facts to which reference need be made for the present consideration, although 
there are further complications and developments which have been cited, save 
that in 1944 the Official Receiver in the insolvency of the decree-holder, issued an 
execution petition seeking to have recourse in respect of the judgment obtained 
against Rama Asra in respect of his one-sixth share in the family properties which 
was his during his lifetime. The learned Subordinate Judge of South Kanara 
directed that the Official Receiver should be at liberty to proceed against the interests 
of the deceased Rama Asra in the properties of the family in which he was a co- 
parcener during his lifetime. This is an appeal by some members of Rama Asra’s 
family challenging the correctness of the decision of the learned Subordinate Judge. 


Firstly, it was argued that the attachment effected in the year 1932 was against 
the whole of the family property and not against the one-sixth share of Rama Asra ; 
consequently no right whatever with regard to Rama Asra’s share can have accrued 
or can be obtained, in respect of the attachment, against the whole of the family 
property. In my view, the whole includes a part and, if there are any rights arising 
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out of the- attachment, they enure in respect of Rama Asra’s one-sixth share. The 
first contention is one which has no basis. 


Secondly, it was contended on behalf of the’appellants that, since the attach- 
ment before judgment terminated in November 1939, the members of the family 
who survived Rama Asra and on whose death became entitled to his share in the 
property had no longer any clog upon the property to which they had survived ; 
while an attachment was subsisting, the survivorship was subject to the attachment 
but, when it came to an end, there existed no longer any clog upon their survived 
property. 

It is not in dispute that when family property, or the share of one member 
thereof, is attached and that member dies, nevertheless the survivors become en- 
titled to his share but their right of survivorship is subject to the attachment. If 
thereafter, proceedings are taken in respect of the attached property by which, sub- 
sequently, it is sold and realised in execution, the members of the family cannot 
be heard to say that their survivorship is not subject to .the attachment and the 
pase F proceedings. There is an observation in Sankaralinga Mudalar v. 
Official Receiver, Tinnevelly1, which is in point. It appears at page 625 of the judg- 
ment of Madhavan Nair, J., as he then was. It is as follows : 

“ An attachment before judgment followed by a decree prior to the judgment-debtor’s death 
has the effect of precluding the accrual of title by survivorship as inst the attaching creditor 
in the same way as an attachment after decree. This, however, d not be interpreted to mean 
that the operation of survivorship is altogether stopped by reason of the attachment whether before 
or after decree for, if the attaching creditor does not execute his decree, or if the entire property is- 
not needed to satisfy the decree, then the property or the surplus, as the case may be, will go to the 
other coparceners. ...... The other coparceners take the property subject to the claims of the attaching 


Those observations are relevant in respect of the period from 1934, when Rama 
Asra died, until the 29th November, 1939, when the attachment came to an end. 
The question is, has the attachment any effect so as to render the survivorship, 
to Rama Asra’s share by the other members of his family, subject to the attachment ? 


Learned counsel for the respondents places considerable reliance upon a decision 
of the Judicial Committee in Suraj Bunsi Koer v. Sheo Prosad Singh*, in which an 
observation is found at page 10g. It is as follows: , 

“(Their Lordships) think that at the time of Adit Sahai’s death, the execution proceedings under 
which the mowzah had been attached and ordered to be sold had gone so far as to constitute, in favour 
of the judgment-creditor, a valid a eo the land, to the extent of Adit Sahai’s undivided share 
and interest therein, which could not efeated by his death before the actual sale.” 

In that case a Hindu, governed by the Mitakshara school of Hindu law, created 
a mortgage over ancestral immoveable property which was owned by himself and 
his two sons comprising an undivided family. After decree there was an attach- 
ment and an order for sale. Thereafter the father died. Subsequently it was held 
that the two sons were not in any way affected by the decree obtained and the 
observations were made by the Board which have been quoted above. Learned 
counsel contended that in 1932, when the attachment in the present instance 
was effected before judgment, a charge was created. There is abundant authority 
that an attachment does not create a charge ; it merely prevents and avoids private 
effective alienations. The decisions upon this point are to be found at pages 261 
and 262, 11th edition of late Sir Dinshaw Mulla’s Code of Civil Procedure. Learned 
counsel on behalf of the respondents nevertheless, relying upon the observations. 
of the Judicial Committee quoted above, contended that there was a charge in 
favour of the decree-holder in respect of the one-sixth share of the family property 
which was Rama Asra’s during his lifetime and that that charge subsisted right 
through and was never lost. In that respect it has to be noticed that, according 
to the pronouncement of the Board in Suraj Bunsi Koer’s case?, above quoted, 2 
charge. is constituted when property is attached and ordered to besold. That is 





I. eae £ M.L.J. 616. 
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as one reads the words used in the judgment. In the present instance nothing 
whatever was done apart from the attachment. There was no order for sale either ° 
before or after Rama Asra’s death nor at any time before the attachment ceased 
to be operative and ceased to have effect in November, 1939. 


When Rama Asra died in 1934, the members of his family survived to his share 
in the property but they took it subject to the claims of the attaching creditor and, 
it seems to me, it was only subject to those claims so long as an attachment lasted. 
When the attachment came to an end there was, in my view, nothing which could 
in any way be regarded as a clog upon the absolute right of the members of Rama 
Asra’s family who survived him to take his one-sixth share in the family property, 
and by the end of November 1939, there was complete survivorship to the deceased 
coparcener’s one-sixth share. Thereafter it was too late for the decree-holder, 
or the Official Receiver who stood in his shoes, to seek recourse against that part 
of the family property which was Rama Asra’s in his lifetime. Long before the 
insolvency of the decree-holder, indeed long before the 1932 attachment came 
to an end, there was ample opportunity for execution to be issued and to be obtained 
in order to satisfy the decretal debt ; but for some reason or other the matter was 
delayed and became moribund and nothing was done. No one is to blame save 
the decree-holder and those who were acting for him. In no sense of course can 
any criticism be made as against the Official Receiver. 


In my view the decision of the learned Subordinate Judge was wrong. This 
appeal should be allowed and his decision set aside and the execution petition 
dismissed with costs. 


Tyagarajan, J.—I entirely agree with the reasoning and conclusions of the 
learned Chief Justice and having nothing to add. 


B.V.V. ; Appeal allowed. 


[PRIVY COUNCIL.] 


(On appeal from the High Court of Judicature at Madras.) 


PRESENT :—LorD SIMONDS, Lorp OaxsEy, Lorp MORTON oF HENRYTON:> 
Mr. M. R. JAYAKAR AND SIR JOHN BEAUMONT. 


Medapati Surayya and others .. Appellants* 
U 


Tondapu Bala Gangadhara Ramakrishna Reddi and others .. Respondents. 


Hindu Law— Joint family—Maintenance grant in favour of mother—Construction—Plam and unambiguous 
words not to be altered or qualified by the conduct or acting of parites. 


In 1914, a Hindu father who had then only one son, born in 1908, executed a document called 
a settlement deed in favour of his mother, the material portion of which was as follows: “As you 
are my mother and therefore I am bound to protect you, the properties worth about ten thousand 
rupees ..... belonging tome..... have been given away this day to you who are my mother 
and put ijn ession. You shall therefore henceforth safeguard the said properties. Out of the debts 
contracted me from others for the expenses of my family, the debt (specified in the document) 
shall be di ed by you. You shall as you please enjoy the said properties during your whole 
lifetime without subjecung the same to alienation and subject to the aforesaid conditions. It is 
settled that after your lifetime the said property should again pass to my~family.” A second son 
was born to him in 1917. In 1925, the mother died. From 1926 to 1932 several alienations were 
made. by the father along with his major son which were for antecedent debts, neither illegal nor 
immoral. ‘The second son attained majority in 1935 and filed a suit in 1937 against the father, his 
elder brother and the alienees alleging that the father had no right to alienate the properties inasmuch 
as the settlement effected a division in status between the father and sons, that under the settlement 
deed the mother held the properties as trustee for the plaintiff and his brothers and that the properties 
belonged to them as tenants-in-common and that the alienations by the father were not binding 
onhim. He asked for division of the properties and delivery of his share after declaring the alienations 
were not binding on him. - 


Held, negativing the plaintiff’s contentions, that the settlement deed was a pure maintenance 
grant of the property to the mother purporting as it did to make provision for the mother’s main- 
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tenance in consonance with what would be her rights under the general principles of Hindu law. 
“A maintenance grant to a female member of a Hindu family is ordinarily for the life of the tec. 
She has no right to alienate the property and after her death the pro comes back to the joint 
family out of whose assets it was carved. Consequently, the words “ after your lifetime the said 
property should again pass to my family ” are capable of a heer and natural interpretation in keeping 
with the ordinary notions of Hindus, and the principles of Hindu law. There are no words in the 
deed denoting any idea of partition or severance between any members of the family. The words 
of the document, being plain and unambiguous, the fact that the parties had interpreted them in 
a sense different from that which the words themselves plainly bore could not affect the construction. 
As the deed did not affect the joint status of the family the alienations were binding on the family 
including the plaintiff. 

G. S. Rewcastle, K.G. and P. V. Subba Row for Appellants. 

R. Parikh for Respondents. 

Their Lordships’ Judgment was delivered by 


Mr. M. R. Jayaxsr.—This is an appeal from a judgment and decree, dated 
24th January, 1944, of the High Court of Madras, which reversed the judgment 
and decree, dated December 17, 1941, of the Courtsof the Subordinate Judge at 
Rajahmundry. 


This appeal arises out of a suit brought by the first respondent for partition 
of the plaint properties and for the recovery of a share therein, after setting aside 
certain alienations made in respect of them by his father, the second respondent. 
The Subordinate Judge dismissed the suit, holding the alienations to be binding on 
the first respondent. The High Court reversed his decision. The main question 
in this appeal is therefore whether or not the alienations in question are valid 
and binding on the first respondent. 


The facts of the case are as follows:— 


The respondents are members of a Hindu joint family. The second respon- 
dent (defendant 1) is the father, and the first and third respondents (plaintiff 
and defendant 2 respectively) are the sons. The family became indebted and the 
second respondent, as father and manager of the family, made certain alienations 
to which the other respondents were parties. The first respondent, however, was 
@ Minor at the time and was represented in those transactions by his father as his 
guardian. The alienations were made to pay anttcedent debts and they would, 
under Hindu law, be binding on the sons unless it was proved that the debts were 
incurred by the father for illegal or immoral purposes. An attempt was made 
to prove this but the first respondent did not succeed in establishing it. His 
main contention, however, was that the father had become divided from his sons 
at the dates of the alienations, because previously thereto, he had executed a deed 
of settlement in respect of the disputed properties in favour of his mother, which 
in substance was a deed of partition effecting a disruption of the joint family. - 5 


The second respondent’s father, Venkata Reddi, died in 1907, leaving his 
widow Seethamma and his only son the second respondent. He left some immoveable 
propan: The second respondent was the only member of the family until the 
birth of the third respondent in 1908. The second respondent incurred certain 
debts and made certain alienations by way of mortgages and sales. F 


On June 3, 1914, the second respondent executed a document called a settle- 
ment deed in favour of his mother, giving her a life interest in the land mentioned 
in the document for her maintenance, with a stipulation that after her death "the 
land was to revert to the family. f 








aa gS 


The material portion of the document is as follows: 


“As you are my mother and therefore I am bound to protect” (“‘ maintain ” as translated 
by the Trial Court) “ you the properties worth about ten thousand rupees ..... belonging to me 
Si rae ws eck have been given away this day to you who are my mother and put in your possession. You 
shall therefore henceforth safeguard the said properties. Out of the debts contracted by me from 
athers for the expenses of my family, the debt (specified in the document) shall be discharged by 
_you...-. You shall as you please enjoy the said properties during your whole lifetime without 
“subjecting the same to alienation and subject to the aforesaid conditions. It is settled that after 
your lifetime the said property should again pass to my fami.y.” 


at 


~~ 
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The main question in this appeal is whether this document is, as it purports 

| to be, a maintenance deed in favour of the mother, or whether it effects a separa- 

tion of the second respondent from his sons, the first and third respondents, and 

whether by reason of this deed the property ceased to be the property of the 
joint family consisting of respondents 1 to 3. 


The first respondent was born in 1917. Subsequently, in 1918, the second 
respondent applied to the Court to be adjudicated an insolvent. 

On January 8, 1919, the mother of the first respondent, acting as guardian, 
brought suit No. 6 of 1919 in the Court of the Additional Subordinate Judge of 
Coconada against the second respondent, the Official Receiver, the alienees and 
creditors of the second respondent. The suit was to obtain a declaration that the 
debts and alienations made by the father, the second respondent, were not binding 
and for partition of their shares in the properties described in the plaint. The 
Official Receiver attacked the settlement deed of 1914 as a fraud on the creditors. 
On March 8, 1921, the Subordinate Judge held that the alienations and the debts 
were valid and binding on the plaintiffs in the suit, they were not contracted for 
illegal or immoral purposes, the settlement deed was not a fraud on the creditors, 
it was an arrangement made for the benefit of the sons and was in effect a partition 
deed giving property to the members of the family other than the second respondent, 
there was no property to be divided, the suit therefore failed and was dismissed. 
There was an appeal to the High Court by the sons. While the appeal was pending, 
the second respondent entered into a composition deed with the creditors. The 
order of adjudication was annulled. The appeal of the sons was then withdrawn. 


It appears from the evidence, which is collected in the Trial Court judgment, 
that, after the deed of June 3, 1914, the second respondent, his sons, his wife and 
mother, all continued as before to live as members of an undivided Hindu family, 
with the second respondent acting as its manager. In 1924, they all joined in 
executing a mortgage, treating the properties now in suit as joint family proper- 
ties in which the second respondent had coparcenary rights. In 1925, the second 
respondent’s mother, Seethamma, died. The remaining members continued to 
live as a joint family. From 1926 to 1932 several alienations (by way of mort- 
gages and sale) were made by the father and the sons. In all these transactions 
the family was treated as an undivided family, the second respondent as its 
manager, and the first and third respondents as his ‘‘undivided sons”. The third 
respondent, the adult son, joined in the execution of the documents relating to 
these alienations which were made for necessary purposes. The first respondent 
attained majority on December 23, 1935. 

On November 23, 1937, he brought the present suit in the Court of the Sub- 
ordinate Judge, Rajahmundry, tn forma pauperis against his father as first defendant, 
his elder brother as second defendant, and the alienees as defendants 3 and 4 and 6 
to 9 (appellants before this Board). In his plaint he referred to the deed of settle- 
ment of 1914, and submitted that it effected a division in status between the father 
and the sons, that under that settlement deed the mother held the properties as 
trustee for the plaintiff and his brother, that the properties belonged to them as 
tenants-in-common, that their father, the second respondent, had noright to alienate 
the property, that the alienations made by the father were not binding on him. 
He prayed for division of the properties into two shares and for delivery to him 
of one such share, after declaring that the alienations were not binding on it. 
The first defendant, the father put in no statement. The appellants, who represent 
the alienees, defendants 3 and 4 and 6 to g, filed a written statement alleging, inter 
alia, that the second respondent acted as the manager of a joint Hindu family, 
consisting of himself and the two other respondents, and had made the alienations 
for family necessity, and they were therefore binding on the first respondent. 

The Subordinate Judge framed certain issues, of which the following alone 
are now material : 


(1) Whether the plaintiff and defendants Nos. 1 and 2 were divided in 
status at the date of the alienations in the suit. : 


& 
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(2) Whether the mortgages and sales mentioned in the plaint are binding 
on the plaintiff. 

On December 17, 1941, the Subordinate Judge delivered judgment. He 
considered the question whether the settlement deed of 1914 created a division 
between the father and his sons and whether the words “ my family ” in the deed 
meant the son, the third respondent, who was then in existence, as also the issue 
the father might subsequently have. His view was that the expression of opinion 
of the Subordinate Judge in the previous suit of 1919 to the effect that the settlement 
deed was in the nature of a partition was neither correct nor relevant, that the 
deed did not have the effect o causing the division in status between the father and 
his sons, that the words “ the said-property should again pass to my family ” did 
not mean that the property should pass to his issue only but meant that the property 
should revert to the joint family consisting of the father and his issue, that the 
father was not excluded by the use of the words “my family.” He also stated that 
the parties’ understood the deed in that sense and acted on that basis. As for the 
alienations, he held, on the documentary and oral evidence in the case, that they 
were for consideration and were made to discharge antecedent and other debts 
incurred for the benefit of the family : they were therefore binding on the first 
respondent. He further held that the first respondent would be entitled to share 
in the equity of redemption in respect of the mortgages along with the other 
respondents but as he had not filed the suit for partition on that basis he could not 
grant him any relief. In the result he dismissed the suit with costs to the contesting 
defendants. On December 17, 1941, a decree was made accordingly. 


The first respondent appealed against the said decree to the High Court at 
Madras and that Court Ra masan Aiyangar and Somayya, JJ.) delivered 
a judgment on January 24, 1944. It stated that: 

“ Tt is common ground that if the first respondent (second respondent before this Board) was 
the joint family manager and the properties in suit belonged to the joint family, the alienations in 
question could not be questioned as they were supported by antecedent debts of the father.” 

On the question of the construction of the settlement deed of 1914, the High 
Court held that the word “ family ” meant only the rest of the family, excluding 
the father ; that the object of the deed was to provide for the sons ; and that the 
provision in the deed that the properties given to the mother were to revert to the 
family meant that the father was excluded from participating in them and therefore 
had no right to alienate them. They also considered an alternative case which 
was not argued before their Lordships and need not therefore be referred to. The 
High Court passed a preliminary decree for partition of the property into two 
shares and gave the first respondent one share after setting aside the alienations 
in respect of it. A decree accordingly was made on January 24, 1944. The appel- 
lants appealed to His Majesty in Council against the said decree of the High Court. 


The question before their Lordships relates to the interpretation of the deed 
of June 3, 1914 (Ex. P-2), On considering its terms in their plain and natural 
meaning, their Lordships have no difficulty in holding that it is a pure maintenance 
grant of the property to the mother. It begins by saying: 

“As you are my mother and therefore I am bound to protect (maintain) you, the properties 
(mentioned in the document) have been given away this day to you who are my mother and put 
in your possession.” : 

After mentioning what debts are saddled on the properties and making her 
liable for the satisfaction of those debts, the document proceeds to state : 

“ You shall as you please enjoy the said properties during your own lifetime without at ene 
the same to alienation ..... Tt is settled that after your lifetime the said properties should again 
pass to my family.” 

From these clear terms employed in this deed, their Lordships entertain no doubt 
. ‘that this document is a pure maintenance grant, purporting, as it does, to make a 
“provision for the mother’s maintenance in consonance with what would be her 
rights under the general principles of Hindu law. A maintenance grant to a 


- 
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female member of a Hindu family is ordinarily for the life of the grantee. She 
has no right to alienate the property and after her death the property comes back 
to the joint family out of whose assets it was carved. Consequently, the words 
“after your lifetime the said property should again pass to my family ” are capable 
‘of a plain and natural interpretation in keeping with the ordi notions of 
Hindus, and the principles of Hindu law. Their Lordships, therefore, do not 
find any reason why this plain and natural meaning of these words should be 
discarded in favour of another, based on conjectural considerations, which the 
High Court has accepted. ‘There are no words in the deed denoting any idea 
of partition or severance between any members of the family. The words of the 
document, being plain and unambiguous, the fact that the parties had interpreted 
them in a sense different from that which the words themselves plainly bore could 
not affect the construction. As was observed by the Earl of Halsbury, L. C. 
(see North Eastern Railway Co. v. Hastings*:) l 

“ The words of a written instrument must be construed according to their natural meaning 
and it appears to me that no amount of acting by parties can alter or qualify words which are plain 
and unambiguous ” ; 

The opinion of the High Court that the real object of the transaction must 
have been something other than the maintenance of the mother, namely, to save 
some property for thè son then existing and for the children to be born thereafter, 
and that the object of the parties could not be that the first defendant should con- 
tinue to be a member of the joint family and to have the power to alienate those pro- 
perties, and that the word “family” means only the rest of the family excluding the exe- 
cutant, in their Lordships’ opinion was purely conjectural and based upon evidence 
the admissibility of which was open to objection. In one part of the judgment 
the High Court appears to be aware that extraneous evidence was irrelevant to 
control the terms of this deed and that ihe plain words thereof must govern its 
interpretation, and yet in arriving at its conclusion the High Court appears to 
have departed from this principle and embarked on considerations which were 
conjectural and hypothetical. There is the further fact that this plain and 
natural meaning of the deed accords with what the members of the family appear 
to have understood to be the nature and effect of this document. 

This really disposes of the appeal, for both the Courts below agree that if the 

family was joint, the alienations were made for purposes which were binding on the 
family and its properties, including the share of respondent. The finding on this 
issue has not been challenged and there is ample evidence to support this concurrent 
view. 
In the course of the respondent’s argument several cases were cited which 
do not appear to their Lordships to touch the question at issue. If the nature 
and effect of the deed of 1g14 has to be judged by the terms employed in it, it is 
obvious that other rulings, e.g., those cited before their Lordships, can hardly throw 
any light upon the construction of this document or provide any useful guidance 
for the decision of this question. ‘These rulings went on their own facts and do not 
furnish any general principles which can help in the construction of the document. 

In conclusion it was argued by the respondent’s counsel that the question 
whether the deed of 1941 was a partition deed or not was res judicata by reason of 
the decision on this point in the previous suit No. 6 of 1919. The facts relating 
to that case and the present one (for instance that the suit of 1919 was ultimately 
dismissed and the claim was later on compromised) make it difficult to apply to 
this case the principles of res judicata. But, apart from that, it is enough, in their 
Lordships’ opinion, to dispose of this matter to say that there was no issue on this 
point and the question of res judicata has to be specially pleaded. The record 
shows that this question was not argued before the High Court, and before the 
trial Court the first respondent’s pleader argued exactly the contrary of his present 
argument, namely, that the decision in the previous suit could not operate as res 
judicata. ‘That was obviously because two of the findings in that suit were in favour 
of the alienees. ‘Their Lordships are therefore unable to accept this argument.: - 





I. (1g00) A.C. 260 at 263. 
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For all these reasons, the preliminary decree of the High Court directing 
ee of the property and giving other reliefs will be reversed, the decree of the 
ubordinate Jade- restored, and the suit dismissed. Their Lordships will humbly 
advise His Majesty accordingly. The first respondent will pay the costs of the 
appellants both here and in the High Court. 


Solicitors for Appellants: Hy. S. L. Polak & Co. 
Solicitors for Respondents: T, L. Wilson & Co. 


V.S. Appeal allowed. 


[PRIVY COUNCIL.] 
(On appeal from the Court of the Judicial Commissioner at Ajmer-Merwara.) 
PRESENT :—LorpD SIMONDS, Lord Normand AND MR. M. R. JAYAKAR. 


Pemraj .. Appellani® . 
D. 
‘Chand Kanwar .. Respondent. 


Hindu Law—Applicability of rules of Hindu law to Fains—Custom at variance with ordinary Hindu law— 
Onus of proof—Custom recognised and affirmed in judicial decisions—Onus on those who assert an exception to 
it—Custom as to the right of a sonless Fain widow to adopt without the prior permission of her husband—-Vali- 
dity. 

It is an established principle that the rules of Hindu Law generally apply to Jains in the 
absence of special custom varying the law. 

Though there is no doubt that the ordinary rule is that a party relying on a custom affecting 
the Jains which is at variance with the ordinary Hindu law must allege ana prove it, it is equally 
beyond doubt that a custom which has been recognised and affirmed in a series of decisions, 
each of them based on evidence adduced in the particular case, may become incorporated in the 
general Jaw, with the result that the onus of proof no longer lies on those who assert i Dut upon those 
who assert an exception to it. 


Judicial decisions have now established that the custom that a sonless Jain widow is entitled to 


adopt a son without the prior authority or ion of her husband prevails generally among all 
Jains except in the Madras Presidency and the unjab where there are special reasons, not operative 
an the rest of India, which explain why the custom has not established itself there. In the rest of 
India the onus would now lie upon those who deny that the custom prevails. 


Dingle Foot for Appellant. 
Sir Thomas Strangman, K.C and S. P. Khambatta, K.C., for Respondent. 
Their Lordships’ Judgment was delivered by 


Lorp NORMAND :—The parties to this appeal are Jains of the Khandelwal sect 
domiciled and resident in Ajmer. ‘The respondent is the sonless widow of a certain 
Ratanlal and on 22nd May, 1919, she executed a deed by which she adopted or 
purported to adopt the appellant to her deceased husband. After the execution 
of this deed the parties lived in the same house, but disagreements arose into which 
it is not necessary to enter. Finally, the present suit was commenced in November, 
1930. The appellant, founding on his adoption, sought inter alta to restrain the 
‘ respondent from wasting the family property, and the respondent in her defences 

challenged the validity of the adoption and alleged that Ratanlal had never given 
her authority to adopt a son to a This allegation was made because under 
the general Hindu law, adoption by a widow without the prior authority of her 
husband is not recognised (Mulla, 7th Edition, p. 516), and because it is also an 
established principle that the rules of Hindu law generally apply to Jains in the 
absence of special customs varying the law. Apart from a belated and unsuccessful 
application to amend his pleadings, the appellant did not allege a special custom 
by which a sonless Jain widow in Ajmer is entitled to adopt a son without the 
prior permission of her deceased husband. It was therefore necessary for him, 
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since the respondent gave evidence in support of her allegation that she had no 
authority from her husband to adopt a son, to maintain that the custom was so well 
known and so well established by judicial decisions that it was no longer necessary 
to plead and prove itin the Ajmer Courts. The Sub-Judge, after considering the 
authorities, upheld the appellant’s contention, but his decision was reversed by 
the Judicial Commissioner of Ajmer-Merwara. The sole question in the present 
appeal is whether the decision of the Sub-Judge is well founded and ought now to 
be re-affirmed by this Board. 


The question is one of degree. It is not doubtful that the ordinary rule is 
that a party relying on a custom affecting the Jains which is at variance with the 
ordinary Hindu law must allege and prove it. But it is equally beyond doubt that 
a custom which has been recognised and affirmed in a series of decisions, each. 
of them based on evidence adduced in the particular case, may become incorporated’ 
in the general law, with the result that the onus of proof no longer lies on those who. 
assert it but upon those who assert an exception to it. These are familiar general 
principles which are acknowledged by both the parties to this appeal, but the res- 
pondent denies that the decided cases in which the custom has been found proved 
have been either so widely distributed or so clearly applicable to all sects of the Jains 
as to enable a Court to say that the custom has become part of the personal law 
of the Jains either in India as a whole or in some defined part of India. 


It is in the North West Frontier Province that the custom has been most fre- 
quently recognised by judicial decisions. The earliest case which need be considered 
is Sheo Singh Rai v. Mussumat Dakhot. In that case the parties belonged to the 
Agarwal sect of Jains and were domiciled in the North West Frontier Provinte. 
The custom was alleged in that case and evidence from Jains in Delhi, Jeypo 
Muttra and Benares was led in support of it. The custom was held by the High: 


Jains they said: 

‘“ They differ particularly from the Brahminical Hindus in their condact towards the dead, omitt~ 
ing all obsequies after the corpse is burnt or buried. They also regard the birth of a son as having 
no effect on the future state of his progenitor, and, consequently, adoption is merely a temporal arran- 
gement and has no spiritual object.” 4; 

It was in the view of the Court in this attitude towards death and existence after 
death, differing as it does so vitally from the religious beliefs of the Hindus, that 
the custom took its origin. Both in the judgment of the High Court and in the- 
judgment of this Board it was assumed that the custom was not confined to 
Agarwals but was shared by all the Jain sects, and there is no doubt that the 
reason underlying this assumption is that all Jain sects have the same views 
on death and on existence after death. In Luakhmi Chand v. Gatto Bat®, the 
High Court at Allahabad had to consider whether a Jain widow could make- 
a second adoption. The Court decided this question in favour of the adoption. 
after considering evidence adduced by the parties. But they also dealt inci- 
dentally and apparently independently of evidence with the question whether a 
sonless widow of a Jain could make an adoption without the antecedent permis- 
sion of her deceased husband, and they affirmed her capacity to do so. Once- 
more no distinction was drawn between the various Jain sects and the custom was 
treated as applying to them all indifferently. The custom was again considered 
and judicially affirmed in Manohar Lal v. Banarsi Das? and again the issue was whether. 
the custom prevailed among the Jain community generally and differences of 
sect were ignored. The High Court cited with approval Sarkar’s Tagore lectures. 


1. (1878) L.R. 5 I.A. 87: LL.R. ı All. 688 2. pe LL.R. 8 All. 319. | 
(P.G.). 3- (1907) LL.R. 29 All. 495. > 
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of 1888, in which it was said, at page 453 of the second edition, that a Jain widow 
is competent to adopt a son without having obtained authority to do so from her 
husband. Sarkar, whose authority commands the highest respect also connects 
the special customs of the Jains in matters of adoption with the fact that for them 
adoption is a purely temporal institution and is not affected in its incidents by the 
religious considerations which ‘have influenced the Hindu law of adoption. 
Asharfi Kunwar v. Rup Chand1, does not carry the matter further. In Banarst Das 
~. Sumat Prasad*, the parties were Agarwal Jains. The authorities, including dec - 
sions in other parts of India, were fully considered by the High Court, and at page 
1031 the learned judges came to this conclusion : 

“As will a pear from the cases referred to above, the custom under which a Jain widow can 

adopt a son to her husband without her husband’s authority or permission of his kinsmen has been 
~ ,recognised by judicial decisions since 1833 in different parts of the country, that is Bengal, Central 
Provinces, United Provinces and the Punjab. In our opinion these decisions are suffiaent to held 
E case the existence of the custom, and it is no longer-necessary to prove it in each case by oral 
evidence. 
‘The Calcutta cases point to the same conclusion, though none of them can be said 
to have arrived at it. In Manik Chand v. Jagat Setiant,* a Jain widow of the Oswal 
.caste was held entitled to adopt a son without the authority of her deceased husband. 
“The judgment of the High Court was based partly on evidence and partly upon 
authority, and the learned judges thought that the custom was prevalent among 
Jains generally and was not peculiar to any tribe or caste among them. This was 
still more clearly affirmed in Harnabh Prasad v. Mandil Das.* At page 391, the 
learned judges of the High Court say : 
gon The‘defendant is not setting up a local custom ; his case is that the customs relied on prevail 
-among all the Jains who are now a scattered community..... It would be impossible to prove 
the existence of a custom prevalent among the Jains generally by evidence of a purely local charac- 
ter, but if the general custom is proved, the question might arise whether Jains of any particular loca- 
lity had adhered to or departed from it, and that an depend upon the facis ana circumstances 
of each case.” 

In that case the Court relied both upon previous decisions and upon the evi- 
dence of witnesses resident in various districts west of Arrah, where the parties 
resided, and extending up to Delhi and Kurnal and also witnesses residing in Cal- 
cutta, Moorshidabad and Gaya to the east of Arrah. These witnesses included 
persons who belonged to all the principal Jain sects. Upon this evidence the com- 
-ment was made that a widespread belief in the custom existed and was acted on. 
But the Court was not yet prepared to hold that the existence of the custom must be 
‘recognised without further proof as applicable to all Jains ; for it was felt that to 
do so would be inconsistent with the rule laid down by this Board in Chotay Lall 

- vy. Chunno Lall®, that ; 
“The customs of the Jains, where they are relied upon, must be proved by evidence as other 


ee ial customs and usages varying the general law should be proved, and in the absence of 
proof the ordinary law must prevail.” 


In Sheokuarbai v. Feoraj ®, however this Board went further in recognising the custom 
than it had done forty years earlier. ‘There had been in the interval authoritative 
decisions which had shown that the custom existed in areas about which there 
had been no decisions in 1878. It was said to be common ground in the case that 
the widow of a sonless Jain can legally adopt to him a son without any express 
or implied authority from her deceased husband to make an adoption and it is 
but a short step from this to the proposition that the custom must now be regarded 
as established in the absence of proof to the contrary. 

In Ajmer itself only one case before the present seems to have come before 
the Courts. In it (Dhannalal v. Ratanlal,) the Judicial Commissioner remarked 
that he assumed that a Jain widow could adopt a son without her husband’s 
authority and that this was the rule in Western India. The observation was, 
however, obiter and the case was decided on other grounds. 





1. (1908) I.L.R. 30 All. 197. 5. (1878) L.R. 6 I.A. 15: IL R. 4 Cal. 744 
2. (I 39 I.L.R. 58 All. roig. ” (P.C.). 

3. 18 9) I.L.R. 17 Cal. 518. 3 6. (1920) 25 C.W.N. 279 (P.G.). 

4. (1899) I.L.R. 27 Cal. 379. ; 
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In Bombay the question cannot arise in the same form as in this case, because 
there the widow even of a Hindu is permitted to adopt without her deceased 
husband’s authority. This is recognised by the Court of Appeal of Bombay in. 
Bhagoandas Tejmal v. Rajmal, by Mulla in his oe of Hindu Law at page 
528, and by Rattigan in his Digest of Customary Law, 1898, page 206. Accordingly 
there is no need in Bombay to assert a Jain custom differing from Hindu law on 
this point. 

In the Punjab the law of adoption is complicated by 
province, and it would not be possible to draw from the customs of the Punjab 
any general inference affecting other provinces. Mayne, in his treatise on Hindu 
Law and Usage, states at page 210 that the custom appears to vary in the Punjab 
and this statement was not displaced by those authorities which were cited. Thus ` 
in Prem Sagar v. Ram Gopal®, it was held that the evidence had failed to prove the 
custom, but in Sundar Lal v. Baldeo Singh®, the opposite conclusion was arrived at. 
No certain conclusion can be drawn either in favour of the appelant’s contention 
or against it and in any generalisation of the right of a Jain widow to adopt without 
her deceased husband’s consent it would be prudent to omit the Punjab. ; 

In Madras, the authorities are against the custom. They were decided on the- 
particular evidence adduced, but there are in them observations which are pertinent 
to the general question. In Peria Ammam v. Krishnasami *, Mr. Justice Best says 
at page 193 : 

“It is open to question whether among the converts to Jainism in the 
Presidency—to which the parties to this suit belong—there was any drifti 
as far as the law regulating the devolution and alienatian of 


to the powers of a widow to alienate property or to make an ad 
from her husband or his kinsmen.’ 


the local customs of the 


t that among 
powers in regard to adoption than 


indu law. In Gettappa v. Eramma z 
the Officiating Chief Justice felt compelled by authority to lay the 


onus of proof 
on the party alleging the custom, and Mr. Justice Curgenven reached the same 
t possible to, accept the view that this 


t the onus was shifted to the Party who 
denied it. l 


To sum up, there are good historical grounds for holding that in Madras theJains 
have not acquired customs affecting adoption which vary from the ordinary Hindu 
law ; in Punjab adoption, whether by Jains or by people of other beliefs, is subject 
to local customs which may and do vary from the law and custom observed by the 
same peoples and sects in other parts of India. But in many other parts of India 
it has now been established by decisions based on evidence from widely separated 
districts and from different sects that the Jains observe the custom by which a widow 
may adopt to her husband without his authority. This custom is based on religious 
tenets common to all sects of Jains and particularly their disbelief of the doctrine 
that the spiritual welfare of the deceased husband may be affected by the adoption, 
and though it cannot be shown that in any of the decided cases the parties were 
of the Khandelwal sect, yet in none of the cases hasa distinction been drawn between 
one sect and another. It is now in their Lordships’ opinion no longer premature 
to hold that the custom prevails generally among all Jains except in those areas 
in which there are special reasons, not operative in the rest of India, which lain 
why the custom has not established itself Ma i 


yne, in his treatise on Hindu, Law 
Y, a sonless widow can adopt 
nsent of hissapindas. Rattigan’s 
also supports this view. Their Lord- 
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ships, for the reasons already explained, would except not only Madras but also 
the Punjab, but in the rest of India they consider that the onus should now lie upon 


those who deny that the custom prevails. 


Their Lordships will accordingly humbly advise His Majesty that the appeal 
should Ke allowed and that the judgment of the Sub-Judge should be restored.. 


The respondent will pay the appellant's costs of this appeal and in the Courts 
in India. 

Solicitors for Appellant : Douglas Grant and Dold. 

Solicitors for Respondent: T. L. Wilson & Co. 


V.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR FREDERIOK WILLIAM GENTLE, Chief Justice AND MR. JUSTICE 


TYAGARAJAN. | 
K. G. S. Venkatanaranayya and another, .. Appellants* 


f D. 
K. G. S. V. R. Lakshmidevamma .. Respondent. 

Arbitration Act (X of 1940), sections 8 and g—Scope—Failure of arbitrator to signify his acceptance 
of his appointment within ons month of request by ons of the parties—Effect—Arbitrator purporting to act afterwards 
and giving award—Legaltly. 

Where an arbitrator nominated by the parties fails to signify his acceptance of the office within 
one month of a request from one of the parties it amounts to a refusal to act as arbitrator. It may 
be open to such an arbitrator to change his mind after he had expressed his refusal so to act but his 
change of mind must be at a time when he is at liberty and in a position to do so (that 1s within 
one month of the request by the party). He cannot purport to act as adjudicator after the expiry . 
of the one’month and any award passed by him will be invalid and of no effect. 


Appeal against the order of the Court of the Subordinate Judge of Anantapur, 
dated the 27th February, 1945, in O. P. No. 20 of 1944. 


A. C. Sampath Aiyangar tor Appellants. 
N. Srinivasa Aiyangar and N. S. Narayanachari for Respondent. 
The Judgment of the Court was delivered by 
The Chief Fustice—The first appellant is the son of the second appellant.. 
Hindu family. The respondent is the widow of another - 
In 1942, the respondent alleged that the first appellant 
and his mother had taken or had misappropriated her jewellery and she instituted 
criminal proceedings against them in the Bombay Magistrate’s Court. She also 
had several claims against the members of her late husband’s family. Subsequent’ 
to the institution of the proceedingsin Bombay, the respondent and the two appellants 
agreed to refer the several claims by the former and also the matters in dispute 
relating to the jewellery, to arbitration. | An agreement, dated April 28, 1943, 
in that behalf was made between the parties by which they appointed Rao Saheb’ 
Donthi Bheemayya Setti-as sole arbitrator, and in the event of his not agreeing so" 
to act, then the agreement should be taken as referring the matters in dispute to 
Mr. Katta Venkata Seshayya. The respondent thereupon withdrew her proceedings 
in the Bombay Court. Each of the two named arbitrators refused to act. On 
June 16, 19435 the respondent’s pleader, by notice in writing addressed to the 
a ellants, stated that the named arbitrators were unwilling to act and called: 
upon the appellants to concur with the respondent in the appointment of some 
one competent to decide the matters in dispute. It would seem that this notice 
was one given pursuant to section 8 (1) of the Indian Arbitration Act. On June go, 
the “appellants re lied enquiring the dates when“ the “arbitration agreement was 
sent to the nam arbitrators and when they expressed their unwillingness to act, 


They are members of a joint 
gon of the second appellant. 


5th September, 1947. 


+ 


- ÆA. A, O. No. 653 of 1945. 


4 


11) VENKATANARANAYYA 0. LAKSHMIDEVAMMA. KaL 


and requesting all relevant correspondence to be forwarded, and upon receipt, 
it was stated, a reply would be sent. The appellants did not suggest the name of . 
_another arbitrator. On July 15, the respondent's advocate wrote two letters, one 
each to the named arbitrators requesting re-consideration of the matter and consent 
to act as arbitrator. RaoSaheb Bheemayya replied immediately declining to do so 
Mr. Venkata Seshayya neither acknowledged receipt of the letter nor replied to 
it; and it must be inferred he did not withdraw his refusal to act. On August 21, 
the respondent filed a fresh complaint in the Bombay Presidency Magistrate’s 
Court against the first appellant and his mother which, it is convenient to record, 
was ultimately dismissed on September 7, 1945. On October 1, 1943, about five 
months after he had refused to act as arbitrator and about 24 months after he had - 
received the respondent’s advocate’s letter of July 15, Mr. Venkata Seshayya sent 
a notice to the respondent headed: ‘‘Notice under Arbitration Act.” It states 
that the inquiry into the matters in dispute between the respondent and the appel- 
lants, mentioned in the arbitration agreement executed by them on April 28, 1943, 
was posted to October 30, at his residence at Ir A.M. ‘The respondent’s advocate 
wrote to Mr. Venkata Seshayya on October 11 stating that in spite of her repeated 
requests Mr. Venkata Seshayya had declined to act as arbitrator, he had not even 
the courtesy to acknowledge receipt of “the advocate’s letter, dated July 15, and, 
that his conduct convinced the respondent he had no intention to act as arbitrator | 
and she had been compelled to revive her casein Bombay. The letter of October 7 
adds that the respondent was gatished that Mr. Venkata Seshayya had been 
approached by the other side and had consented to act as arbitrator under pressure 
from them after the accused in the Bombay case had been arrested; in those 
circumstances, she was afraid she would not have impartial justice, and as 
Mr. Venkata Seshayya had already declined to act as arbitrator she had treated the 
reference as cancelled and as null and void and that he had no authority to act aš 
arbitrator. Later, Mr. Venkata Seshayya notified the respondent of the adjourn- 
ment of the proceedings to November 6, on which date he purported to hold the 
inquiry of the arbitration ; the respondent did not appear and participate in the 
proceedings ; and on ‘November 13, Mr. Venkata Seshayya made an award in 


favour of the appellants in respect of all matters in dispute set out in arbitration 


agreement. 

The award was filed in the Court of the Subordinate Judge of Anantapur who, 
in proceedings before him, held it had been improperly procured by the appellants 
and set it aside under section 30 (c) of the Arbitration Act. This is the appellant’s 

‘appeal against the decision of the learned Subordinate Judge. j 


Section 8 (1) (b) of the Arbitration Act provides that if any appointed arbitrator 


neglects or refuses to act, and the agreement does not show that it was intended that 


the vacancy should not be supplied, any party may setve the other party or the’ 
arbitrator, as the case may be, with a written notice to concur in the appointment. 
or in supplying the vacancy, by sub-section (2), if the appointment is not made. 
within fifteen clear days after the service of notice under clause (6), the Court 
may, on the application of the party who gave the notice, appoint an arbitrator’ 
in place of the one who had neglected or refused so to act. It is clear that the 
refusal by Mr. Venkata Seshayya as well as that of the other arbitrator, occasioned 
the respondent giving to the appellants the notice dated June 16. The appellants’ 
did not comply with the notice and the respondent did not make an application 
to the Court to appoint an arbitrator in place of, so far as material, Mr. Venkata, 
Seshayya. But that omission, in my view, did not clothe Mr. Venkata Seshayya ~ 
with authority to act, if otherwise he was incompetent to do so. TT 

When asked by the respondent, in the letter of July 15, to re-consider his refusal 
and to act as arbitrator, Mr. Venkata Seshayya did not even acknowledge the 
letter. The Explanation to section g of the Arbitration Act provides that the fact 
that an arbitrator, after a request by either party to enter on and proceed with 
the reference, does not within one month comply. with-the request, may constitute- ` 
a neglect or refusal to act within the meaning of section 8. Assuming the 


522 THE MADRAS LAW JOURNAL REPORTS. - [1947 


respondent’s letter ‘of July 15, addressed to Mr. Venkata Seshayya, was a request 
_ within the contemplation of the section, in the light of his earlier refusal and since 

he did not comply with the request contained in the letter within one month, his 
conduct must constitute further refusal to act. 


In the thirteenth edition of Russell on “ Arbitration,” it is stated at page 335, 
as follows: 


‘“ Acceptance of the office by the arbitrator appears to be necessary to perfect his appoint- 
ment. It has been so decided in the case of an umpire, and it would seem to be only reasonable 
that an appointment should not be considered to be effective until the person appointed has 
agreed aiher expressly or tacitly to exercise the functions of the office.” N 


In Sadiq Hussain v. Nazir Begam}, it was observed by the Board at page 751 : 


“It appears to their Lordships that, when an arbitrator is nominated by parties, his refusal to 

act is signitied as clearly by his refusal to accept nomination as by any other course he could pursue. 
His refusal to act necessarily follows, for he has not performed the first action of all, namely, to take 
up the office by signifying his assent to his appointment.” 
The notice dated October 1, sent by Mr. Venkata Seshayya, by which he purported 
to make directions in the arbitration by fixing the date for the inquiry, was given 
after he had expressly refused to act; and, assuming the respondent’s advocate’s 
letter of July 15 (which Mr. Venkata Seshayya ignored) was notice contemplated 
by the Explanation to section g, after his omission to comply with the notice within 
one. month, which omission was further refusal to act, as contemplated by the 
Explanation. Even if the respondent’s letter of the 15th July was not such a 
notice, his refusal to act had been expressed five months before he purported to 
give directions as arbitrator and had not been withdrawn. In either event, 
Mr. Venkata Seshayya had done nothing regarding his appointment as arbitrator 
by the agreement of April 28, before he sent his communication of October 1, 
save to express and to indicate, refusal to act. 


In my view, when he wrote the communication of October 1, the time had 
passed within which he could have accepted the appointment and that that com- 
munication itself was not such acceptance. Before he wrote it, he did not take up 
the appointment by signifying his assent to it and he had divested himself of the 
character of an arbitrator. Further, there was no fresh submission by the parties 
to the arbitration. 


On behalf of the appellants, it was argued that it is always open to an arbitrator 
to change his mind after he has expressed his refusal so to act. That may be so; 
but his change of mind must be at a time when he is at liberty and in a position 
to do so. Since Mr. Venkata Seshayya had divested himself of the character of 
an arbitrator before he sent the communication of October 1, purporting to give 
directions in the arbitration, it was then too late for him to change his mind so as 
to entitle him to act as the adjudicator between the parties. Since Mr. Venkata 
Seshayya was not the arbitrator at the time when he purported to act as such and 
he had no authority to decide the matters in dispute between the parties, the 
award which he made is invalid and of no effect. In these circumstances, it is not 
necessary to investigate the occasion and the cause why, five months after he had 
refused to act as arbitrator, suddenly he purported to take up the reference, which 
conduct the learned Subordinate Judge criticised and condemned. 


In my opinion, for the reasons given, this appeal should be dismissed with 
costs. 


Tyagarajan, F.—I agree. 


K.S. Appeal dismissed 





1. (1911) 21 M.L.J. 1151 : L.R. 38 LA. 181 : I.L.R. 33 All. 749 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice PaTANJALI SASTRI AND MR. Justice TYAGARAJAN. 
Kasi alias Alagappa Chettiar and others .. Appellants* 


0 


Rm. A. RM. V. Ramanathan Chettiar alias Srinivasan Chettiar 
through his next friend AV. Pl. Ct. Ramanathan Chettiar and 
another .. Respondents. 


Civil Procedure Code (V of 1908), sections 2 (2) and 96—Appeal—Maintainabilityp—Test—Suit for 
dissolution of partnership and accounis—Several preliminary decrees—Whether can be passed— giving findings 
on points tn controversy—Deciston whether amounts to ‘ decres’. 

Where in a suit for the taking of partnership accounts the Court has adjudicated on the substan- 
tive rights of the parties with regard to the several matters in controversy in the suit and the determina- 
ton ol those matters is clearly intended to be final and conclusive so far as that Court is concerned, 
the decision operates as a preliminary decree and is appealable. The mere fact that the Court which 
passed the decree took the view that only findings and directions had been given and that no final 
disposal was made will not affect the question of appealability. The question whether an adjudication 
is a decree or not must be determined with reference to section 2 (2) of the Code of Civ:l Procedure 
and not with reference to implications, true or supposed, arising from the general provisions 
relating to judgments and decrees or to disposals of suits. Nor can any consideration? of policy 
as to the expeditious administration of justice or the avoidance of expense and delay be imported 
into the determination of the question. 


There 1s nothing in the Code which can be construed as a prohibition against the Court in a 
proper case passing more than one preliminary decree. On the other hand, there are indications 
that the Code contemplates more than one preliminary decree and one final executable decree in a 
suit. 

Case-law reviewed. 


Appeal against the decree of the Court of the Subordinate Judge of Devakottai 
in O. S. No. 84 of. 1942, dated goth August, 1946. 


K. Bashyam Atyangar for S. Venkatesa Atyangar for Appellants. 
S. Panchapakesa Sasiri and S. Tyagaraja Aiyar for Respondents. 
The Order of the Court was made by 


Patanjali Sastri, 7.—This appeal arises out of a suit brought by the respondents 
for the taking of partnership accounts. Valliappa Chettiar, the deceased father 
of the first respondent and Alagappa Chetty, the deceased father of the first appellant, 
carried on business as money-lenders and bankers at Theinzig in Burma under the 
name and style of “ R. M. P.”. Alagappa died in 1925, but his sons took his 

Jace in the partnership and continued the business. On the 23rd May, 1927, 

alliappa also died and as his only son, the first respondent, was a minor at the 
time, Alagappa’s sons, the first appellant and the deceased father of the third 
appellant, were left in sole management of the business and its assets. Though 
the first respondent attained majority in 1936 as he is deaf and dumb and mentally 
defective he present suit was brought in 1939 by one Ramanathan Chettiar his 
next friend and his deceased brother’s widow who has adopted the second res- 
pondent. Various pleas were raised in answer to the suit in the written statement 
filed by the appellants who alleged, inter alia, that the business was not continued 
after the death of Valliappa but was wound up, only such acts of management 
as were necessary for winding up being done with the assent and approval of 
Venkatachalam Chetty who was administering the estate of Valliappa as the 
executor of his will, and that such assent and approval would bind the respondent. 
Numerous issues were framed in the suit and the Court below finding many of them 
for the respondents passed a preliminary decree on the 21st December, 1942, 
declaring the proportionate shares of the parties in the partnership and directing 
certain accounts to be taken by a Commissioner to be appointed for the purpose. 





* Appeal No. 455 of 1946. and September, 1947. 
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Issues 7 to 14 were, however, reserved for consideration “at the time of passing 
the final decree.” Among these undetermined issues were the following : 


“ (8) From what date is the plaintiff entitled to claim accounts ? 


(9) Whether the defendants have utilised the assets, advantages and facilities of the suit firm 
as alleged by the plaintiffs, and whether, jor that reason, defendants are liable and ta what extent ? 


(10) Whether the defendants carried on business of rhe su't firm after the death of Valliappa 
Chettiar or whether the firm was only being wound up by them? 


(11) Whether the plaintiffs are entitled to interest and if so, at what rate? 


(12-a) Whether the acts cf the defendants are validated by the assent and concurrence of 
. Venka am Chettiar, the second plaintiff, and the first plaintiff’s mother as alleged by the defen- 
dants. 


: (19-6) Whether ‘the acts of the said Venkatachalam Chettiar in respect of the suit firm are 
-valid and binding on the plaintiffs and whether the defendants are precluded from raising this plea 
. by reason of the decision in O.S. No. 38 of 1935.” 


It is, however, obvious that these issues had an important bearing on the accounts 
:to be taken, and the Subordinate Judge fell into an error in directing the Com- 
‘missioner to take accounts without determining these issues. As might have been 
‘expected in such circumstances, the report submitted by the Commissioner was 
found to be defective and unsatisfactory, and the Court, after hearing the objections 
of the parties to the report and recording its finding on the said issues and also on 
„certain charges formulated by the respondents on the statement of accounts filed 
. by the appellants, passed an order on the 2oth August, 1946, chee the Commis- 
‘sioner to take accounts afresh and submit a revised report in the light of the directions 
contained in the order within the time fixed therein. The respondents applied 
for duly certified copies of “judgment and decree ” on the 22nd August, 1946, 
_ but seeing that, while printing charges were required to be deposited for the judgment, 
- ‘no stamp papers for a copy of the “ decree” ‘were called for, they applied on the 
8th October, 1946, for a copy of the “decree.” The application, was, however, 
returned with an endorsement that no decree had been drawn up as only “ findings ” 
were given. ‘Thereupon the respondents again applied on the 26th October, 1946, 
asking the Court to draw up a “ decree” in the suit but the Court ordered on the 
said application that “ there has been no final disposal but only directions have 
„been given. Only a formal order will be drawn up.” ‘The “formal order” a 
“copy of which was subsequently furnished to the respondent runs thus : 


having stood over to his day far consideration, this Court doth order that the papers be and hereby 
‘are remitted back to the Commissioner to take a revised account of the assets and liabitities of the 
sui! firm as they stood on 23rd May, 1927 and the suhsequent accounts of the partnership merely 

ihe light of the various directions contained in this order, 


It is against this decision that the present appeal is directed. 


- _ The respondents contending that the appeal is not maintainable as the decision 
of the Court below is not a “ decree ” within the meaning of section 96, read with 
section 2 (2) of the Civil Procedure Code, 1908, applied to this Court for hearin 
and determining this question as a preliminary matter before the parties embarke 
upon further expenditure in connection with the appeal, and, the application having 
been granted, the case is posted before us for deciding the point. 


Under the Civil Procedure Code, save where otherwise expressly provided 
in the body of the Code or by any other law for the time being in force, an appeal 
dies from every decree passed by any Court exercising original jurisdiction (section 96), 
while section 104 provides for appeals from certain orders therein mentioned. 
The decisior now under appeal is manifestly not one of the orders specified in that 
section,-and unless it is a decree, the appeal would be incompetent. The question 


t 
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accordingly is whether the decision is a decree as that term is defined in the Code, 
The definition reads as follows : 

“Section 2, (2) ‘Decree’ means the formal expression of an adiudication which, so far as regards 
the Court expressing it, conclusively determines the rights cf the parties with regard to all or anv of 
the matters in controversy in the suit and may be either. prelimmary or final. It shall be deemed 
to include the rejection nf a plaint and the determination of any question wihin section 47 or section 
144, but sbal] not include— 

l (a) any adjudication from which an appeal lies as an appeal from an order, or 
(6) any order of dismissal for default. - 

Explanation.—A decree is prelimin when further proceedings have to be taken before the 
suit can be completely disposed of. It is final when such adjudication completely diaposes of the suit. 
It may be partly a Ka and partly final.” 

“ Order ” is defined as the formal expression of any decision of a Civil Court which 
is not a decree [section 2 (14)], while a “‘ judgmeni ” is the statement given by the 
Judge of the grounds of a decree or order [section 2 (g)]. 


The Court below has undoubtedly adjudicated on the substantive rights of 
the parties with regard to the several matters in controversy in the suit involved 
in issues 7 to 14 and the charges brought forward by the respondent, and the deter- 
mination of these matters is clearly intended to be final and conclusive so far as 
that Court is concerned. And the copy furnished to the appellants shows that the 
adjudication was also formally expressed. It is true that as already stated, the 
learned Judge who dealt with the appellant’s applications for a copy of the “ decree ” 
took the view that only “ findings ” and “ directions’ had been given and that 
only a “ formal order” and no decree need be drawn up as “ there has been no 
final disposal.” It is, however, to be observed that the Judge who expressed this 
opinion was not the same judge who gave the decision now under appeal, there 
having been a change of personnel in the meantime. Apart from this, as pointed 
out in Adtnarayana Chetty v. Narasimha Chetti1, if in substance an order in an original, 
suit is a “ decree ” as defined by the Code, the mere fact that the Court which 
passed the order styles it an “‘ order”? or a “decretal order” will not make it 
‘non-appealable. We must, therefore, dismiss as of no weight the suggestion of 
Mr. Panchapakesa Sastri for the respondent that ina question as to whether the 
decision of a Court is a “decree? within the meaning of the Code, the view of the 
Court which pronounced it is an important, if not the determining factor. Prima’ 
facie, then, the decision under appeal satisfies all the requirements of the definition 
of a decree in section 2 (2) and is appealable as a preliminary decree as it does 
not completely dispose of the suit. 

It was, however, urged for the respondent that the present Code provides for 
only one preliminary and one final decree being made in certain specified classes 
of suits, and that a preliminary decree as provided for in Order 20, rule 15, in suits 
of this kind having been passed already on the 21st December, 1942, the decision 
under appeal pronounced on the goth August, 1946, could not be regarded as'a, 
“ preliminary decree ” but as either mere findings or “ directions ” given to the 
Commissioner under Order 20, rule 17 with regard to the mode in which the 
account is to be taken, and therefore non-appealable. We are unable to accept 
this contention. We do not think that Order 20, rule 17 has any bearing on the 
point under consideration. That rule, which corresponds to Order 33, rule 3: 
of the Rules of the Supreme Court, deals merely with the issue of directions as to the 
mode of taking or vouching an account, the acceptance of books of accounts as 
prima facie evidence, re-opening of settled accounts and such other matters relating 
to the proof of accounts, and does not cover orders adjudicating on the rights of 
parties with regard to all or any of the matters in controversy in the suit. If an 
occasion arises, as it has arisen in the present case, for making such an order after 
- a preliminary decree has been passed, we fail to see why it should not fall under 
Order 20, rule 15 itself as a supplementary preliminary decree unless there is clear 
indication in the provisions of the Code that no more than one preliminary decree 
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can be passed in a suit in which such a decree is provided for. This brings us to 
the main question debated at the Bar with citation of numerous cases. 


So far as this Court is concerned, our attention has not been drawn to any 
case in which the point was actually decided by a Division Bench, though there 
are dicta expressing divergent views. The preponderance of authority in the 
Allahabad High Court upholds the principle of one preliminary and one final 
decree in a suit. The Bombay High Court favours the opposite view. The 
Calcutta High Court has spoken with different voices. In this state of the authorities, 


we have examined the position at some length, assisted as we have been by able 
argument on both sides. 


In Ghulsam Biwi v. Ahamadsa Rowther1, the question arose whether a claim 
for future mesne profits put forward in a partition suit but not provided for in the 
preliminary decree could be allowed in the final decree and it was held that it 
could not be allowed. Ayling, J., was of opinion that Order 21, rule 18, read with 
rule 12, made it clear that the award of mesne profits in all cases was to be by preli- 
minary decree. Krishnan, J., rested his decision on the ground that 

“a claim for future mesne profits 1s not one that a party can, asa matter of right, insist upon 
being adjudicated upon in the suit,” 7 
and that the lower Court was right in refusing to consider the question of 
future profits in the circumstances of that case. Both the learned Judges, 
however, went on to express their dissent from the view taken by Oldfield, J., in 
Mahalakshmamma v. Rajamma* and by a Division Bench in Maimod Rowther v. 
Duraiswamy Naicker? (unreported case) that the Court could direct in its final 
partition decree an inquiry regarding mesne profits which could be made the 
subject of a separate final decree after conclusion of the enquiry. 

“ This involves,” said Ay ling, J., “three distinct stages of decree; whereas as it seems to me 
the law expressed in the Rules above quoted contemplates only two”, 


adding that the observations in the unreported case were of an obiter nature. 
Krishnan, J., observed : 


“ Neither rule contemplates more than one preliminary decree and one final decree in one suit. 
In fact, the Code nowhere contemplates more than one preliminary decree and one final decree in 
one suit. To have two final decree and to call the first one a final decree will be really a misnomer 
as it wil] not be final. To hold the view taken in Mahalakshmamma v. Rajamma* and Maimod Rowt'er 
v. Duraiswamy Naicker? (unreported case) is, it seems to me, with all respect to the learned judges, to 
unnecessarily lengthen out proceedings with a possibility of appeals and Second Appeals from at 
least three different decrees in the same suit.” 
We are unable, with due deference, to agree with these observations, which were 
not strictly necessary for the decision of the case and must therefore be regarded 
as obiter dicta. Ifit be a misnomer to call a decree “final” and to say that it could 
be followed by another final decree in the suit, it is a misnomer sanctioned by the 
Legislature, for the provision that a decree “ may be partly preliminary and partly 
final” implies that further proceedings have to be taken to be followed by another 
final decree completely disposing of the suit. Thus the definition of decree in 
section 2 (2) itself contemplates more than one final decree being passed in a suit. 
Again Order 12, rule 6 provides for judgment being given on admissions. Though 
the rule speaks of the Court making “such order or give such judgment as the 
Court may think just” and does not in terms refer to the passing of a decree, the 
phrase “give judgment” clearly implies a decree being passed at that stage, for 
otherwise the very object of the rule would be defeated. The matter has been 
made clear in this sense by amendments of the rule by this Court (sub-rule 3) and 
by the Rangoon High Court (sub-rule 2) . Where the claim is for money, a decree 
under the rule would be executable forthwith but it would be nevertheless “ preli- 
j ” as “further proceedings have to -be taken before the suit can be com- 
pletely disposed of.’ Where, for instance, the claim is for taking the accounts of 
two partnerships and the defendant admits the existence of the partnership and 
the proportionate shares of the parties in the case of one partnership, but raises 
a ANNNN ANNA KANAN NARA NENGA NGARANAN angan AA Bana nama ngagah 
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disputes on these points in the other, the Court, would undoubtedly have the power 
under rule 6 to pass a preliminary decree in the terms of Order 20, rule 15 as regards 
the former partnership, while proceeding with the trial of the suit as regards the 
latter. Order 15, rule 2 is another case in point. These are instances, and there 
may be others, where the Code contemplates more than one preliminary decree 
in the same suit. No doubt ordinarily there would be one preliminary decree 
followed by one final decree in suits òf the kind mentioned in Order 20, rules 12-18, 
which accordingly provide for “a preliminary decree” or “a final decree” as 
the case may be, being passed, but no inference can, in our opinion, be drawn from 
the general language used that the Code does not contemplate, and the Court 
has in consequence no power, even in special cases involving a multiplicity of 
claims or other complications, to pass, more than one preliminary decree or one 
final decree. ‘The argumentum ab inconvenienti in view of the possibility of numerous 
appeals is not very convincing. Considerations of convenience are not all in favour 
of a single preliminary and a single final decree alone being allowed in a suit. It is 
easy to imagine cases where it would be expedient to allow a party to settle a dis- 
puted point by preferring an immediate appeal and stopping an inquiry conse- 
quent on the adjudication of the trial Court, instead of requiring him to face the 
inconvenience and expense of such inquiry which would have been wholly un- 
necessary if such adjudication was ultimately reversed in appeal. The present 
case itself is an illustration in point. 


Even under the old Code which did not expressly provide for the passing of a 
“ preliminary decree” in any suit, their Lordships of the Judicial Committee 
stressed the expediency of passing such decrees so as to make it possible to prefer 
an immediate appeal to settle that part of a case on which the decision of the other 
parts depended. They observed in Muhammad Abdul Majid v. Muhammad Abdul 
Aziz": 


“ The learned Judges of the High Court have examinéd the Code minutely"tu show that Subordi- 
nate Judge Kashi Nath Biswas acted under its provisions. Their Lordships think tha. such an 
examisaton is hardly necessary . The Subordina‘e Judze had before him a case consisting of two 

arts: a quertion of title, and an incidental question of account depending largely on the title. 

t was for the obvious advantage of the parties, and they proposed, that the first part should be decided 
and the second reserved for decision. in oint of fact the first part has been the subject of successive 
appeals by the defendant, who Pana ji struggled against the trial of the second part pending 
these appeals. If the Code forbade the parties and the Court so to arrange the disposal of a law suit, 
it would be a very startling thing. It is not pretended that the Code contains any such prohibition.” 
Incidentally, the words we have italicised would seem to indicate the right approach 
to the problem ; the question is not whether the Code allows more than one preli- 
minary decree or one final decree to be made, but whether the Code contains a 
prohibition against the Court in a proper case passing more than one such decree. 
We are unable to discover anything in the Code that can be construed as such 
prohibition. On the other hand, as we have already observed, there are indications. 
that the Code contemplates more than one preliminary decree and one final or 
executable decree in a suit. 


The view we have expressed above finds support in Ramanathan Chetti v. Alagappa 
Chetti? decided by Curgenven, J., where the point directly arose for decision. That, 
was a suit for dissolution of a partnership and for accounts in which a preliminary 
decree in the usual terms was passed and a final decree followed containing a direc- 
tion that the defendant should take the outstandings due to the firm and should 
account to the other partner for the same. An application was filed to enforce 
this direction more than ten years after the decree was passed, and it was held that 
the direction in the so-called final decree was in the nature of a preliminary decree, 
that the suit was still pending and that the application being in the nature of an 
application to pass a final decree was not subject to the law of limitation. Repelling 
the contention that the Code contemplates only one preliminary decree and one 


r. (1896) L.R, 24 LA. 22: LL.R. rg AU. 155 2. (1929) 59 M.L.J. 102: I.L.R. 53 Mad. 
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final decree in a suit the learned Judge observed that he could find: 


“nothing in the Code repugnant to the notion that more than one preliminary decree or 
more than one final decree may be passed.” 

The latest case in this Court brought to our notice in which this point was 
referred to is Nandesam v. Balakrishnamma!, where an appeal preferred from an 
order made after the passing of the preliminary decree in a partition suit, rejecting 
an application by an alienee of family property praying that the alienated property 
may be allotted to the share of the alienor was dismissed as not maintainable as 
the order did not deal with a “ matter in controversy in the suit” and could not 
‘therefore be regarded as a decree. One of the learned Judges, however, referring 
to the contention that there could be no legal objection to there being in proper 
cases more than a single preliminary decree, observed that ‘‘ the proposition appears 
to be warranted by authority ” and referred to age Peary Mohan Mookerjee v. Manohar 
Mookerjee*, Shanker Appaji v. Gangaram Bapuji’, Ramanathan Chetti v. Alagappa Chettr* 
and to the decision of Piggot, J., in Bharat Indu v. Yakub Hasan®. The observation 
was, however, no more than an obiter dictum as the order under appeal was held 
not to be a decree. 


Reference was made by the respondent’s learned counsel to Arunachalam Chettiar 
v. Pratapasimha Rajah Saheb *®, but the case is not of much assistance to him. After 
the passing of a preliminary decree in what was in effect a partition suit, the Court 
imposed a charge on the share of one of the parties by way of adjusting the 
shares among them. It appeared that the order was intended to be embodied in 
the final decree which was passed soon after, but it was drawn up by the office 
in a decretal form “ unnecessarily,” and a civih miscellaneous appeal was preferred 
against the order. ‘The appeal was held incompetent, as“ not until the final decree 
was drawn up did it (i.e., the order) come into force.” ‘The case thus turned on 
its special facts. 


As already stated, the High Court at Allahabad favours the view that the 
Code contemplates the preparation of only one preliminary decree in a suit for 
partition. In Bharat Indu v. Yakub Hasan® Piggot, J. (whose judgment is printed 
in small type in the report without mentiofiing his name which however appears 
in the report in Bharat Indu v. Yakub Hasan’) was of opinion that: 

“Tt is not in itself an apo ny that thcre should be a second preliminary decree passed 
in a suit for partition if such second decree is based upon facts or circumstances alleged to have 
come into existence after the passing of the first preliminary decree.” 

His judgment was reversed on appeal by Richards, C.J., and Banerji, J., who 
held that “the Code of Civil Procedure contemplates one preliminary decree and 
no more.” The same view was reiterated in Banwarilal v. Bem Prasad®. A decision 
of the trial Court fixing the period for which account had to be taken in a suit 
for partition, although it might finally decide the rights of the parties so far as that 
Court was concerned, was held not to be a decree but only an interlocutory order 
from which no appeal lay, as there could be only two decrees, a preliminary decree 
and a final decree and no third décree could be passed by the tri4] Court. Neither 
in this case nor, indeed, in any of the earlier decisions of that Court to which it 
refers is there any discussion with reference to the provisions of the Code to support 
the conclusion arrived at beyond the mere assertion that the Code “ contemplates ”’ 
only one preliminary decree and one final decree. ; 

Turning to the decisions in Calcutta, Jashoda Dassee v. Upendra Nath® is the 
earliest case brought to our notice under the present Code. It was held that, 
in a partition suit, a “ supplementary final” decree could be made in regard to 
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an item of common property in respect of which proceedings pursuant to the 
preliminary decree had been stayed during the pendency of an appeal from the 
Tatter decree. Muhammad Abdul Majid v. Muhammad Abdul Aziz! was relied on 
but no reference was made to any of the provisions of the Code. In Kamini Debi v. 
Promothanath Mukerjee?, a decision of the trial Court that the plaintiff’s suit was 
maintainable was held not to be a preliminary decree and so not appealable. The 
decision was rested mainly on the ground that the plaintiff’s right to maintain 
‘the suit was not a “ matter in controversy” in the suit. The learned Judges 
dissented from the wide interpretation placed on that expression by the Bombay 
High Court in Sidhantha Dhondev v. Ganesh Govind*, so as to include within its scope 
questions of limitation, misjoinder, jurisdiction, etc. They added that the opposite 
view would lead to a multiplicity of preliminary decrees and of appeals therefrom, 
whereas the: 

“ Intention of the Legislature appears to have been that there should be only one preliminary 
decree in the suit to be followed by one final decree.” 
Reference was made to Bharat Indu v. Yakub Hasan*, and in the matter of Raja 
Partab Ghunder Singh®, a case decided before the definition of ‘decree? was intro- 
duced in the Code. 


_ _ in a later case reported in Raja Peary Mohan Mukerjeev. Manohar Mukerjee®, a 
Division Bench of the same Court (of whom Mookerji, J.. who was a party to the 
decision in Kamini Debi v. Promothanath Mukerjee®, was a member) expressed the 
view that there might be exceptional cases in which a supplementary preliminary 
decree leading up to the final decree in the suit could be passed. After the passing 
ofa preliminary decree in a suit for the administration of a debutter estate and for 
other incidential reliefs, the trial Court made an order defining the extent and 
character of liability of the shebait to render an account and specifying the mode, 
the period and the properties. This order was held to be a preliminary decree 
in a supplementary proceeding and to be appealable as such. The decision of 
Piggot, J.,in Bharat Indu v. Yakub Hasan’, was referred to as supporting that view, 
but no reference was made to the reversal of that decision by a Division Bench 
of the same Court in Bharat Indu v. Yakub Hassan*. Kamini Debi v. Promotha- 
nath Mukerjee®, was referred to on another point, viz., the true meaning and 
scope of the expressions “matter” and “ rights’? in the context of the definition 
of decree, but the conflicting view expressed on the question of the possibility 
of more than one preliminary decree apparently passed unnoticed. 

Babu Lal v. Hari Bakhsh® was also cited before us as an authority in support of 
the principle of a single preliminary decree in a suit for taking partnership accounts, 
but we find that the decision was based on the ground that-the order appealed against, 
which found that the defendant was in possession of the account books and directed 
that accounts should be taken up to the date of the final decree, was not an adjudi- 
cation on the rights of parties within the meaning of section 2 (2) of the Code. We 
note in passing that the learned Judges in distinguishing Raja Peary Mohan v. Manohar 
Mukerjee®, apparently endorse the criticism of that decision by the Judicial Com- 
missioners of Sindh in Udhav Das v. Divi Das*, as being based ona “ mistaken 
reference ” to a ruling of Piggot, J., in Bharat Indu v. Yakub Hasan”, but not found 
in the report. As we have already pointed out, the judgment of Piggot, J.,. 
Appears in the report in small print was evidently overlooked. 


In Kedarnath v. Pattulal1°, it was broadly laid down that in a suit for partition: 


““ there can be only two decrees. The first is a preliminary decree and the second a final 
decree. In between these two stages there can be no other decree passed by a Court which may be 
designated as a decree liable to appeal.” 





1. (1896) L.R. 24 LA. 22: LL.R. 19 All. 6. (1923) 27 C.W.N. 989. 
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There is, however, no reference to the relevant provisions of the Code, reliance being 
placed on some of the decisions to which we have already referred and also on 
Jogodishury Debea v. Kailash Chandra Lahiri}, a decision under the old Code which 
does not appear to have much bearing on the point. 


The Bombay High Court in Govind Ramachandra v. Vithal Gopal?, appears to 
have proceeded on the assumption, for there is no discussion of the point, that 
it is permissible to pass more than one preliminary decree in a suit. - In a suit to 
redeem a mortgage according to the provisions of the Dekkhan Agriculturists’ Relief 
Act a preliminary issue was raised as to whether the plaintiff was an agriculturist 
within the meaning of the Act and was found against the plaintiff who was directed 
accordingly to pay the requisite court-fee within one week from the date of the 
finding. That not having been done the suit was subsequently dismissed. In 
the appeal against the decree of dismissal, the plaintiff was not allowed to question 
the correctness of the finding on the preliminary issue on the ground that he should. 
have asked the Court to draw up a preliminary decree in terms of its finding and 
appealed against that decree. This somewhat extreme view would seem to envisage 
every finding being embodied in a decree and is inconsistent with the earlier decision 
of the same Court in Bai Divali v. Shah Vishnav Manordas*, where it refused to enter- 
tain an appeal as no formal decree had been drawn up. However that may be, the 
Court seems to favour the view that any conclusive adjudication of the rights of 
parties on any matter in controversy in the suit could form the basis of a prelimi- 
nary decree, and the Court’s power to make such decrees is not restricted either 
in regard to the number of such decrees or in regard to the classes of suits in which 
they can be passed. Bharma bin Sidappa v. Bhama Ganda*, where the Court construed. 
the expression “‘ rights of the parties ” in the restricted sense of substantive rights 
has no bearing on this point. 


It will thus be seen that decisions of the several Courts which had occasion 
to consider the question are by no means uniform, and we do not feel pressed by 
any current of authority to hold that the Court, in a proper case, has no power to 
make more than one preliminary decree and one final decree, at any rate in those 
classes of suits in inch the Code expressly provides for the passing of a preliminary 
decree. As we have already observed, it would often be found convenient to the 
Court and advantageous to the parties, especially in such classes of suits, to have 
disputed rights finally settled by an immediate resort to the Court of appeal, if so 
desired, before further proceedings on the basis of such rights are undertaken at 
much expenditure of time and money which otherwise might ultimately be found 
to have been thrown away, and the Courts’ power of so regulating its procedure 
as to make this possible should not, in our opinion, be fettered by ruling out the 
possibility of more than one preliminary decree in a suit, not on the strength of 
any prohibition contained in the Code for we find none, but on the ground that 
hat it does not “ contemplate ” such possibility. 


It is next ‘contended for the respondent that, even assuming that a plurality 
of preliminary decrees is possible, the decision of the 20th August, 1946, amounts 
to no more than findings recorded on certain parts of the case and no appeal lies 
therefrom. We have already observed that prima facie the decision appealed against — 
fulfils the conditions of the definition of a “ decree ” in section 2 (2) of the Code, 
but it is urged that even an adjudication on the rights of parties on all or any of 
the matters in controversy in the suit, which is not sufficient for the dis of the 
suit cannot be formally embodied in a decree and so cannot be appealed against. 
This argument is closely allied to the one we have already dealt with, if, indeed, 
it is not the same put in a different form. Reliance is placed on a recent decision: 
of a Full Bench of the Nagpur High Court reported in Baliram v. Manohar’, which 
= doubt supports the contention. Niyogi, J., delivering the opinion of the Full 

ench, said: l 
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“The Civil Procedure Code itself makes a distinction between the decision of an issue and the 
decision of a suit as will be clear from rule 5, Order 20, It is only when the finding upon:any one 
‘or more of the issues is sufficient for the decision of the suit that judgment can be pronounced 
followed by a decree ; ses section 93. A decree as defined in section 2 (2) of the Civil Procedure 
Code embodies the formal expression of an adjudication which conclusively determines the suit and 
not merely some of the points in controversy even though they may affect the rights of the parties. 
It is only when all the matters in controversy in the suit are decided or when some of the matters in 
controversy the decision of which is sufficient for the disposal of the suit as a whole are adjudicated 
that the result can be embodied in the decree.” s 
And after referring to Order 14, rule 2 and Order 15, rule 3 he summed up thus ; 

“ Various provisions of the Civil Procedure Code referred to above emphasise the distinction 
between findings which result in the decision of the suit and those which do not. A finding on any 
point in controversy in a case would ordinarily be final so far as the Court is concerned but unless 
that finding is such as is sufficient for the disposal of the suit there can be no judgment and no decree ; 
unless there is a decree there can be no appeal ; see section 96.” 

With all respect, we are unable to agree with this view which seems to us to run 
counter to section 2 (2) of the Code. In stating the effect of that sub-section in 
the passage quoted above, the learned Judge appears to have taken unwarranted 
liberty with the language used. ‘The sub-section does not say that the adjudication 
should conclusively determine the sut. Indeed, it says the contrary : “ determines 
the rights of parties with regard to all or any of the matters in controversy in the suit”, 
and by adding the “ explanation” further makesit clear that the adjudication, 
in order to be a decree, need not dispose of the suit. Neither section 33 nor Order 20, 
rule 5 and the other provisions to which reference is made can be construed as 
restricting the scope of section 2 (2) or as controlling and qualifying its terms. 
Section 33 and Order 20, rule 5 are general provisions treating of the subject of 
“judgment and decree” and must accordingly be understood as providing for 
cases where a decree has to be made. “ Judgment ” having been defined as meaning 
““ the statement given by the Judge of the grounds of a decree or order” [section 2 
(2)], section 33 cannot imply that a decree must follow on every judgment pronounced 
or that a judgment can be pronounced only where a decree has to be passed in the 
case. Order 20, rule 5 only lays down a rule to be observed in the preparation of 
judgments. The Court should state its finding or decision with reasons therefor 
on each separate issue “ unless the finding on one or more of the issues is sufficient 
for the decision of the suit ” in which case, it is implied, findings need not be recorded 
in the judgment on each issue. Similarly, Order 14, rule 2 and Order 15, rule 3 

rovide that the Court may, in the cases therein mentioned, fry only such of the 
issues as may be found sufficient for the decision by the suit. These provisions 
cannot, in our opinion, be reasonably construed as laying down that no judgment 
can be pronounced, and therefore no decree can be passed, or that there can be 
no formal expression of the adjudication, unless the finding on one or more of the 
issues is sufficient for the decision of the suit. | 
The question whether an adjudication is a decree or not must be determined 
with reference to section 2 (2) and not with reference to implications, true or sup- 
posed, arising from the general provisions relating to judgments and decrees or 
to disposals of suits. Nor can any considerations of PU as to the expeditious 
administration of justice or the avoidance of expense and delay such as were adverted 
to in Maharaja Maheshur Singh v. The Bengal Government+, be imported into the 
determination of the question. ‘The new Code has enacted a comprehensive defini- ` 
tion of “ decree’? and has imposed upon the suitor, by section 97, the necessity 
of appealing against preliminary decrees, and the ari question can be whether 
a particular decision falls within the definition. No doubt, it is not always easy 
to determine this question owing to the somewhat vague language employed and 
there may be room for divergence of opinion, as can be seen from the variety of 
cases referred to above. We are, however, satisfied that the decision under appeal 
fulfils the condition of section 2 (2) and we hold that this appeal is maintainable 
under section 96 of the Civil Procedure Code. 

Costs will abide and follow the result. 


B.V.V. — Appeal allowed. 
r. (1859) 7 M.I.A. 283 at 302, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; PRESENT :—Mnr. Justice YAHYA ALI. 
‘Methuku Narasimhaiah Chetty and another .. Appellants* 
U. 
Methuku Sivaramiah Chetty and others .. Respondents. 


Civil Procedure Code (V of 1908), sections 2 (2) and 96 and Order 43, rule 1 (u)—Appellate decision in 
suit for contribution de‘ermin:ng the liability of parties and sending the case to trial Court for passing final decree 
after working out ths arithmetical resulti—If “ de rez ™è or ““ order’? for purposes of appeal. 

An appellate decision in a suit for contribution sending the case back to the trial Court for the 
purpose of. ing a final decree in the light of the findings cf the ol eae Court (the liability havin 


been decided and the working of the arithmetical result pee y a consequence of the iiability 
is a “ decree’? within the meaning of section 2 (2) of the Civil Procedure Code and as such appealabie 


under section 96, Civil Procedure Code and not under Order 43, rule 1 (u). 

Appeal against the order of the Court of the Subordinate Judge, Chittoor, 
dated 18th June, 1945, in A.S. No. 17 of 1944 (O.S. No. 171 of 1941, District Munsiff 
Court, Madanapalle). 

A. Bhujanga Rao and D. R. Krishna Rao for Appellants. 

A. C. Sampath Aiyangar and S. Krishnamachari for Respondents. 


The Court delivered the following z 


JupamenT.—This appeal arises out of a suit for contribution and accounts 
by the plaintiffs instituted in these circumstances. The first and second defendants 
are the sons of first plaintiff’s brother. Plaintiffs 2 to 11 are either the sons or 
grandsons of the first plaintiff. The third defendant is the son of the first plaintiff. 
The first plaintiff was the manager of the family. ‘The first and second defendants 
filed O.S. No. 18 of 1934 in the District Munsiff’s Court of Madanapalle on the 
goth January, 1934, for partition. Two preliminary decrees are said to have been 
passed in that suit on the 8th July, 1936, and on the 26th February, 1941, respectively. 
During the trial of that suit the first plaintiff as the manager of the family claimed 
contribution in respect of certain items of expenditure incurred by him for family, 

urposes. He was referred to an independent suit. In pursuance of that direction 
he filed O.S. No. 171 of 1941 to recover contribution from the defendants towards 
expenditure incurred by him in certain litigation and also certain other items. 
The trial Court went into the various items in respect of which contribution was 
claimed and after coming to conclusions with regard to the liability or otherwise 
of each party found that in fact the plaintiff himself on taking account was indebted 
to the defendants. In that view he dismissed the suit. The plaintiff appealed 
and before the Subordinate Judge, Chittoor, only a few points were specifically. 
urged which were considered by the appellate Judge under three broad headings. . 
The first group of items related to expenses incurred in the litigation between the 
first plaintiff and Chengamma. The amount claimed was Rs. 1,359-13-3. The 
second item related to expenses incurred in the litigation between Chinna Muni 
Reddi and the plaintiff and also the mesne profits that the first plaintiff Had to, 
pay as a result of the decree in that suit. The amount involved in this item was 
Rs. 1,551-2-0. ‘The third item was a sum of Rs. 100 paid by the first plaintiff to. 
one Thoti Muni Reddi and it is stated that the first plaintiff incurred this item of 
expenditure for family purposes prior to the partition. The appeal was allowed 
in part allowing some items to the plaintiffs and disallowing some other items. 
With regard to those items that were allowed in favour of the plaintiff, defendants. 
1 and 3 have preferred this appeal while with regard to the items disallowed against. 
them, the plaintiffs have filed cross-objections, i 


At the outset Mr. Sampath Aiyangar for the respondents-plaintiffs has raised 
a preliminary objection contending that the civil miscellanecus appeal under Order 
43, rule (1) (u) is not maintainable as the order passed by the Subordinate 
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Judge is not an order of remand within the meaning of Order 41, rule 23, Civil 
Procedure Code. He urges firstly that the appellate order is to all intents and 
purposes a final decree completely adjudicating the liability of the parties‘in 
respect of all matters raised before him and secondly that as it purports to be a 
preliminary decree it is appealable by way of a second appeal and not as ifit 
were an order passed under Order 43, rule 1. The last contention is that in 
any case it is not an order of remand ““ in the interests of justice’ within the 
meaning of Order 41, rule 23. The basic contention however which underlies all 
these objections is that the appellate order is not a mere order which can ke appeal- 
ed against under Order 43, rule 1, but is a decree, whether preliminary or final 
against which a second appeal lay and not a mere civil miscellaneous appeal. 
This* contention appears to be sound and supported by authority. 


The suit as it was filed was one for accounts and was valued as such for court- 
fees with an undertaking to pay more court-fee if a larger amount was found pay- 
able to the plaintiff. The appeal was also valued likewise as for a suit for accounts, 
The learned Subordinate Judge after deciding all the questions that were raised 
before him in detail concluded the judgment in these words : 


“Now these are the only points argued in appeal and the lower Court’s decree will be modified 
as per the findings given by me above. ‘The case will go back to the lower Court for passing a final 
decree after making all adjustments as per the findings given above. In view of the 
fact that the parties have succeeded and lost in part in this appeal, I direct them to bear their own 
costs. So far as the lower Court’s costs are concerned, the lower Court wiil pass a decree for the 
amount found due of the plaintiffs and direct the parties to pay and receive proportionate costs on 
the amount decreed and disallowed.” 


It is noteworthy that the learned Subordinate Judge carefully avoided using the 

word ‘‘ remand ” and he specifically stated that the case would go back to the trial 

Court for passing a final decree after making all adjustments as per the findings 

given by him, All questions relating to costs in all the Courts were also decided. 

There was therefore nothing left by the appellate Court to be done by the trial 

Court by way of adjudication of any point at issue between the parties. Al that 

remained to be done by the Court of first instance was the calculation of actual 

figures in accordance with the findings of the appellate Court and embcdying 

them in what was intended by the appellate Court to te a final decree. It is thus 

clear that the learned appellate Judge purported to pass a preliminary decree leaving 

the working out of the figures and nothing more to be done in the final decree.. 
This is made further clear by the appellate decree which is cast in the form prescribed 

for a decree and not in the form of an order. Mr. Bhujanga Rao’s main conten- 

tion is that after the Madras amendment of rule 23 of Order 41 the appellate 
Court has power, in reversing or setting aside the decree if it considers necessary _ 
in the interests of justice, to remand the case and that in such cases the Court 
will give further directions as to the issue or issues to ke tried. He argues that 

it is not necessary that the appeal should have been disposed of on a preliminary 
point to entitle the Court to order a remand. That contention is correct. Because. 
of the view taken in Subba Goundan v. Krishnamachari} and Radhakrishna Rao v. 

Venkatarao*, the rule was amended so as to enakle appeals to he filed not only in. 
cases where the Court exercises the power of remand under its inherent powers 

under section 151, Civil Procedure Code, but also in cases where the remand has- 
to be ordered in the interests of justice such as where a new case or a new cause of 
action was intrcduced by amendment of the pleadings in appeal or where at the 
appellate stage new evidence decumentary or oral was allcwed altering the cem- 

plexion of the trial or a new party was permitted to be brought on record necessi- 

tating the raising of fresh defence. Even after the amendment, it is implicit in the’ 
rule that there should be some trial still requiring to be conducted after the 

remand. In answer to this contention Mr. Sampath Alyangar has drawn attention 

to the definition of ‘“decrée ” in clusé (2) Of section 2 which is in these terms: 
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“ decree means the formal expression of an adjudication which, so far as ards the Court 
expressing it, conclusively determmes the rights of the parties with regard to. all or any of the 
matters in controversy’in the suit and may be either preliminary or final.” 


The explanation attached to that definition is as follows : 


“ A decree is preliminary when further proceedings have to be taken before the suit can be com- 

pletely disposed of. It is final when such adjudication completely disposes of the suit. It may be 
partly preliminary and partly final.” 
The question thus resolves itself into this. Is the order of the appellate Judge one 
which in substance and in essence completely disposes of the suit? Now it is 
clear from a comparison of the judgments of both the Courts that the ambit is identi- 
cal, the only difference being that the Court of first instance decided the questions 
involved in one way while the appellate Court decided some of those questions 
alone which were argued before it in another way. There is nothing left over 
by the appellate Court to be tried or adjudicated once again by the trial Court. 
It was only a question of making the necessary calculations according to the findings 
of the appellate Court in order to draw up a formal final decree. In Md. Sadiq 
Ali v. Fakhr Jahan Begum, which was a contribution suit like the present case, 
the lower appellate Court gave a finding that the plaintiff was entitled to contribu- 
tion but sent the case back to the lower Court tor determining the amount. It 
was held relying upon two decisions of the Privy Council that the finding amounted 
technically to a preliminary decree and that an appeal was competent from it 
under section 96. The learned Judges held that the findings of the learned Subordi- 
nate Judge were formal expression of an adjudication so far as his Court was con- 
cerned and that that expression conclusively determined that the plaintiffs had 
a right. They said: ` 

“ The present suit is, of course, not yet completely disposed of, but all substantial and essential 
matters in controversy in the suit have been conclusively determined. The further proceedings 
that have to be taken before the suit can be completely disposed of wiil all be proceedings in the nature 


of accounts with a view finally to determine the amount of money for which a decree is in the 
ead to be made in favour of the plaintiffs against the defendant.’ 


The two Privy Council decisions referred to therein are Rahimbhoy Habibbhoy v. 
G. A. Turner®, and Syed Muzhar Husein v. Mst. Bodha Bibi®. In the former case 
the decree directed the taking of accounts which, the defendant contended, ought 
not to be taken at all. Their Lordships said: 


e Tt is true that the decree that was made does not declare in terms the liability of the defendant, 
but it directs accounts to be t: ken which he wae contending ought oot to be taken a: al! ; and ic must 
be hela that the decree contains within itself an assertion that, ifa balance is found agianst the defendant 
on those accounts, the defendant is bound to pay it. Therefore the form of the decree is exactly as 
if it affirmed the liability of the defendant to pay something on each one of these claims, if only the 
arithmetical result of the account should be worked out against him. Now that question of liability 
was the sole question in dispute at the hearing of the cause, and it is the cardinal point of the suit. 
The arithmetical result is only a consequence of the liability. The real question in issue was the 
liability, and that has been determined by this decree against the defendant in such a way that in 
this suit it is fina}. The Court can never go pack again upon tbis decree so as to say that, though the 
result of the account may be against the defendant, still the defendant is not liable to pay any:hing. 
‘Tha: is finally determined against him, and therefore in their Lordships’ view the decree is a final 
one within the meaning of section 595 of the Code.” 


Lord Hobhouse re-affirmed this decision in Syed Muzhar Husein v. Mst. Bodka Bibis. 
Although there is a large number of cases bearing upon this point it would be suffi- 
cient to refer to Jatindranath v. Kalikista*, where it was held that where the appellate 
Court remands the case to the Court of first instance giving some directions in 
its judgment as to the way in which the assessment of rent in kind should be made, 
it has really passed a decree because it is not an order of pure remand but contained 
a determination of the principle on which the assessment was to be made. The 
present case is a stronger one as the learned Subordinate Judge did not employ 
the word “remand ” but carefully avoided it stating that he was sending it back 





1 ALR 1 Oudh 307. 3. (1894) 5 M.L.J. 20: L.R. 22 L. A. 
Q. (1890) PR, 18 1.A. 61 I.L.R, 15 Bom, L.R. yA 112 (P.C.). I: 


155 (P.Q). 4. AIR. 1933 Cal. 416. 


TI] | PALANIAPPA GHETTIAR 0. BOMBAY LIFE ASSURANCE CO., LTD. 535 


for the purpose of passing a final decree in the light of the findings given by him. 
The rule to-be applied to such cases is as laid down by the Judicial Committee that 
after the liability has been decided, the working of the arithmetical result is only 
a consequence of the liability and that such a decree determining the liability is 
a decree within the meaning of section 2 (2) of the Civil Procedure Code and as 
such appealable under section 96, Civil Procedure Code and not under Order 43, 
rule 1, The preliminary objection is upheld. 


At this stage Mr. A. Bhujanga Rao applies by C.M.P. No. 4576 of 1947 
for conversion of this C.M.A. into a second appeal. I have rejected the applica- 
tion taking into consideration all the circumstances of the case. (Vide Order on 
C.M.P. No. 4576 of 1947.) 


The C.M.A. is dismissed with costs. The memorandum of cross-objections 
is not pressed and is dismissed. No order as to costs, 


K.S. — Appeal dismissed. 


IN THE -HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE HORWILL AND MR, JUSTICE SATYANARAYANA Rao. 
R. M. Y. R. M. Palaniappa Chettiar and others -. Appellants* 


D. 
‘The Bombay Life Assurance Co., Ltd., through its Secretary 
at Bombay .. Respondent. 
Practice—Marking document by consent—Effect—If proof of allegations in the document. 
Permitting a document to be marked by consent only means that the party consenting is willing - 
to waive his right to have the document in question proved. Agreeing to the document being aken 


by consent certainly does not mean that the consenting party accepts the correctness of every state- 
ment made in that document. 


Appeal against the decree of the Court of the Subordinate Judge, Sivaganga, 
‘dated 19th January, 1945, in O.S. No. 27 of 1944. 


T. Krishna Rao for Appellants. 
A, C. Sampath Atyangar and K. V. Srinivasa Aiyar for Respondent. 
The Judgment cf the Court was delivered by a 


Horwill, F.—One Ramanathan Chettiar insured his life for Rs. 10,000 with 
the defendant company. In order to Secure this policy it was necessary for him 
‘to answer certain questions put by the company with regard to his health and other 
matters. In particular, he was asked whether in the past he had suffered from venereal 
diseases, high blood pressure, or any respiratory disease ; and to all these questions 
he answered that he had not. He was examined by two doctors, who found nothing 
amiss with him, except that more than half the surface of his body was covered with 
leucoderma. He was therefore classified as a first class life and a policy granted 
on the usual terms on the 19th May, 1938. He died on the 4th June, ‘1941. 
According to the terms of the policy he was entitled to receive the full policy amount 
unless he had wilfully made any misrepresentation or fraud at the time of applying 
for the policy which would render the policy void. The question that arose for 
‘decision in this suit by the two sons and widow of the deceased was whether he 
did in fact make any such wilful misrepresentations. The learned Subordinate 
Judge found that he had and that on account of the misrepresentations the company 
had issued a policy on the most favourable terms, which they would not have done 
had a proper disclosure been made of the previous illnesses i 


_ When the plaintiffs put in a claim for the payment of the money they were 

asked by the company to send them a report by the doctor who had attended the 

«deceased during his last illness. In accordance with these instructions, the plaintiffs 
m : 


kl No. 381 of 1945. l 13th August, 1947. 
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in due course forwarded to the defendant company a certificate Ex. D-7-c in which 
the doctor stated that the deceased was of intemperate habits and that during the 
course ofhis treatment he had ascertained that the deceased had suffered from syphilis 
and high blood pressure. On receipt of this letter, Dr. Natarajan, the doctor in 
question, was asked by the company in Ex. D-8-a to answer certain questions. His 
answers are to be found in Ex. P-2. Itis chiefly on these documents that the 
defendant company based their case. The only other material evidence in the 
case is the deposition óf a son of the deceased and the evidence on commission 
of the manager of the defendant company. The latter was naturally unable 
to say anything about the deceased’s condition ; and the evidence of P.W. 1 does 
not contain anything upon which the Court could base a decision. The learned 
advocate for the company has arguéd that the evidence of P.W. 1 taken together 
with his statement,. Ex. D-8-b, to the company, are sufficient’ to show that 
his father was suffering from diseases which would have materially affected 
the judgment of the company had he disclosed them. In the deposition and state- 
ment all that he however admitted was that his father had had head-aches now 
and then during the past ten years, that he had been examined by many doctors 
in Mahipalanpatti; and that his mother had told him that his father had some 
rashes on his body ten years before. The examination by doctors of Mahipalan- 
patti was, presumably after he had made a declaration prior to the grant of the 
policy ; while occasional head-aches and a single crop of rashes are ordinarily 
matters of so little significance that the insured might have attached no significance 
to them, and not considered them as illnesses. It would not be possible on the 
evidence and statement of P.W. 1 to say that the insured made any wilful mis- 
statement which could render the policy void. z 


The documents relied on by the defendant company to prove their case of 
misrepresentation are Exs. D-7-¢ and P-2. Similar documents were filed in con- 
nection with a policy granted by the Oriental Life Assurance Company. The 
plaintiffs filed these, because they were to some extent inconsistent with the cor- 
responding documents sent to the defendant company ; but in general they merely 
duplicate the allegations made in the statements in Exs. D-7-c and P-2. The defen- 
dant company has been unable to show how any of these documents are admissi- 
ble in evidence. The facts spoken to in them, which are relevant issues in the suit 
can be proved only in certain recognised ways, the chief of which is by giving oral 
evidence of them in Court. Dr. Natarajan could and should have been examined 
by the defendant company ; and statements made by him in correspondence with 
the company are certainly no evidence of the correctness of the allegations made 
therein. Itis argued on behalf of the defendant company that Ex. D-7-a is admis- 
sible by virtue of section 20 of the Indian Evidence Act. Section 20 of the Act deals 
with stalements’made by a referee at the instance of party ; and says that such 
statements are to be regarded as admissions by the party himself. The scope: 
of this provision of law is set out very clearly in a case relied on by the defendant 
company, reported in Williams Spinster v. Innes and others +: 

“If a man refers another upon any particular business to a third person, he is bound by what. 

this third person says or does concerning it, as much as if that had been said or done by himself.” 
It is argued that Dr. Natarajan was a referee in that sense ; but we cannot agree. 
. The defendant company wrote to the first plaintiff and by implication told him 
that he could not receive the amount for which his father’s life had been insured. 
unless he sent a certificate from the doctor who was in attendance on his father 
at the time of his death. The first plaintiff was therefore bound, if he wished to 
obtain the money, to get the required certificate from the doctor. He at ao time 
represented to the defendant company that he was prepared to accept any state- 
ment that the doctor made with regard to his father’s health. 


It is further argued that both these documents were properly admitted in evi- 
dence, because the plaintiffs permitted them to be marked by consent. Permitting. 
a LL 


1. 170 E.R. 987. 


IT] PALANIAPPA CHETTIAR 0. BOMBAY LIFE ASSURANQGE CO., LTD. 537 


a document to be marked by consent only means that the party consenting is willing 
to waive his right to have the document in question proved, i.e., the plaintiffs 
were prepared to admit that Ex. D-7-c was what it purported to be: a certificate 
by Dr. Natarajan sent to the defendant company in response to the letter of the 
company to the plaintiff asking for such a certificate, and that Ex. P-2 was the 
reply of Dr. Natarajan to the questionnaire sent by the company to the doctor. 
Agreeing to the document being marked by consent certainly did not mean that 
the plaintiff accepted the correctness of every statement made by Dr. Natarajan 
in Exs. P-2 and D-7-c. If the plaintiff had expressly or impliedly said at any stage 
of the suit that they would accept the statements made by Dr. Natarajan in 
Exs. P-2 and D-7-c as evidence of the correctness of the allegations contained therein, 
the case of the defendant company would have been very much stronger, though 
no decision that we have seen has gone so far as to say that even with the consent of 
the other side such documents as Exs. P-2 and D-7-¢ could be accepted as evidence 
of the correctness of the statements made therein. The nearest approach to that is 
` the decision reported in Jainab Bibi Saheba v. Hyderally Sahib+, in which the learned 
Judges had to consider whether a deposition made in a prior proceeding could be 
used as evidence by consent of parties in a later proceeding ; and they held that 
although section 33 did not expressly permit this to be done, yet they considered 
that in a civil action the party could waive his right to have such evidence excluded 
in the absence of strict compliance with all the terms of section 33. AJl the learned 
Judges did not, however, base their decisions on the same grounds. There are 
certain observations in the judgment of Krishnan, J.—and perhaps also in the judg- 
ment of Coutts-Trotter, J.—which suggest that in a civil action a statement 
by a party on any relevant matter could be admitted with the consent of the 
other side. That question, however, does not arise in this case; for we are 
satisfied that the plaintiffs did not agree to accept the statements as evidence 
of the correctness of the matters contained therein. All that can be said is that , 
they did not object during the hearing of the suit to their being admitted in evidence. 


Various cases have been cited in an attempt to satisfy us that when a party 
does not object to certain material being admitted as evidence it is not open to him 
to raise such an objection later. In Bhagat Ram v. Khetu Ram®, a question was 
raised as to the admissibility of certain documents. Their Lordships said : 

“ It is said to have been admissible in evidence by the law of the Federated Malay States. Their 
Lordships do not think ıt necessary to consider whether that was so or not. No objection seems 
to have been taken to its admissibility at the trial. The document, if accurate, records a most remark- 
able and extraordinary transaction in the use of the principal’s money for part-performance of the 
agent’s loan, and their Lordships think that even if admissible it is very far from being a satisfacto 
document. and even if it were admismble and satisfactory it would not go a very long way aes 
proving the appellant’s case.” z 
It is certainly not clear from this passage that their Lordships thought that the 
absence of any objection to the admissibility at the time of the trial precluded any 
objection being raised later. Other cases have been cited relating to the mode 
of proof, in which it was held that if an objection is not raised during the course 
of the trial it cannot be raised at the subsequent proceeding. For example, if 
secondary evidence is tendered and accepted and not objected to, it is too late 
for the other side to object in appeal that primary evidence was available and 
secondary evidence was not therefore admissible. In this case, the question relates 
to the admissibility of the allegations made by Dr. Natarajan in his certificates 
and statements and not to the mode of proof of the statements. It is not denied 
that the matters dealt with by Dr. Natarajan were relevant and that proof of these 
statements having been made had been waived by the plaintiffs. We therefore 
find that there is no evidence in this case upon which the claim of the plaintiffs 
can be resisted. l 

Having carefully considered whether the defendant should be given a further 
opportunity of examining the doctor, we feel that it was incumbent upon the 
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defendant company to have examined Dr. Natarajan in any case. He was the 
only witness-who could speak to circumstances which supported the case of the 
defendant company ; and it was therefore essential, if the defendant was to succeed, 
that he should examine the doctor and afford an opportunity to the other side 
to cross-examine him; so that the Court might judge the value to be attached 
to Dr. Natarajan’s statement. They ought not to have contended themselves 
with filing the statements made in the questionnaire, which would be almost worthless 
even if admissible. No petition has been filed by the defendant company asking 
to be permitted to adduce further evidence.’ We therefore feel that the defendant 
company ought not to be given any further opportunity of remedying a defect 
which was obvious at the outset. 


The appeal is allowed and the suit decreed as prayed for, with interest on the 
principal sum of Rs. 10,400 at six per cent. per annum from the date of suit. The 
appellant will be given his costs in this Court ; but since the defendant company 
- did not raise any objection to the admissibility of the documents, Ex. P-2 and 
D-7-c, either during the trial or during the argument in the lower Court, both 
parties will bear their own costs in that Court. 


K.S. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice BELL AND MR. JUSTICE GOVINDARAJAĆHARI. 
Maddela Nagabhushanam and others .. Appellants* 


U. 
Velampalli Subbarayudu and others .. Respondents. 

Madras Hindu Religious Endowments Act (II of 1927), section 44~A—Inam for devadasi service in temple— 
Proceedings for enfranchisement—Liabuuy to render services till rankinean Rehal to render service—If 
misconduct justifying forfeture—Madras Act (V of 1929)—Scope and effect. 

Under section 44-A of the Madras Hindu Religious Endowments Act the obligation to render 
service by inam holders (in this case devadasis) would come to an end only on the enfranchisement 
or freeing of the lands held by the service holders as emoluments of their office. The mere com- 
mencement of proceedings with a view to the enfranchisement would not have the effect of rendering 
the service holders immune from their obligation to render service. Madras Act V of 1929 does not 

rohibit the rendering of devadasi service in temples where they were being previously rendered. 
tt is only after appropriate proceedings under that Act that lands held as emoluments of service 


would be disburdened of the obligation of such service and so the ervice must be continued to be 
rendered till the procedure laid down is completed. ~ 


A refusal to render services under a mistaken impreasion that pate the holders commenced pro- 
ceedings for enfranchisement of the lands they were no longer under any obligation to render service 
cannot be regarded as amounting to misconduct which should be visited with the termination of 
their office and therefore of their right to hold the lands. However, persistence in the refusal to render 
service after the decision of the Court could be regarded as misconduct. 

Appeal against and petition under section 115 of Act V of 1908 to revise the 
order of the Court of the Subordinate Judge, Bapatla, dated 11th September, 
1945, in I. A. No. 1493 of 1943 in O. S. No. 17 of 1923. 


V. Subrahmanyam fos Appellants. 
Ch. Raghava Rao for Respondents. 
The Judgment of the Court was delivered by 


Govindarajachan, J.— This appeal is by the respondents in I. A. No. 1493 of 
1943 in O. S. No. 17 of 1923 on the file of the Subordinate Judge’s Court, Bapatla. 
That was a suit for framing a scheme for the administration of the temple of Sri 
Chennakesavaswami Varu of Santhanuthalapadu village. «By the decree in that 
suit a scheme was framed, the material clause of which for the purpose of this 
appeal is clause 8 which runs as follows : 

“ The trust properties in the enjoyment of the service holders of the suit temple shall be continued 
in the possession of the respective service holders so long as they are in office rendering approved 
Se a ee 

* A.A.O. No. 424 of 1946 and < .- - 11th September, 1947. 

C.R.P. No. 1069 of 1946. 
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and satisfactory service. The various service holders shall be* subject to the control of the Board 
of the trustees appointed under the scheme but are liable to be dismissed from office only by the 
Court on application thereto by the trustees and on proof of misconduct and on such dismissal the 
properties in their possession chal revert to the trust.” 

Defendants 27 to 28 in the suit were certain devadasi service holders. At the time 
when the decree was passed, defendants 27 to 34 and 36 to 38 and their vakils were 
absent, while the 35th defendant never made his appearance during the suit. The 
decree was in terms of a memorandum of compromise signed by the plaintiffs 
and several of the other defendants. The decree recites that some of the defendants 
alone were consenting parties to the scheme which was being framed. It also men- 
tions that defendants 27 to 38 were not parties to the memorandum of compromise. 
We are unable to accept the argument addressed on behalf of the appellants in the 
above civil miscellaneous appeal who represent the interests of defendants 27 to 38 
in the suit that the decree and in particular clause (8) thereof is not binding on 
them because they had not consented to such a decree being passed. So far as 
these defendants were concerned, it was an ex parte decree and there is no reason 
therefore why it should not be enforceable against them. 


In respect of devadasi service lands, the Madras Legislature passed Act V of 
1929. The preamble to that Act recites that : 

“ It is expedient to put an end to the present practice of dedication of oung girls as devadasis 

for service in Hindu temples in the Presidency of Madras and that the anchisement or freeing 
of lands held by them on condition of service in the said temples from such condition will be effective 
steps in doing so.” 
The Act then proceeded to add as section 44-A to the Madras Hindu Religious 
Endowments Act certain provisions for the enfranchisement or freeing of lands held by 
devadasis on condition of service in a temple. It is unnecessary to deal in detail 
with the provisions of section 44-A. Section 44-A (1) deals with enfranchisement 
of lands granted or continued by the Government as remuneration for devadasj 
service or assignments of land revenue so granted or continued. Sub-section (2) 
deals with cases where the remuneration for devadasis’ service consists in whole 
or in part of lands or of produce of lands not falling under sub-section (1). The 
former class are to be enfranchised. The procedure laid down in respect of the 
latter class provides for the determination of the amount of rent payable on the 
lands or the produce in question by the Collector acting under the direction of 
the: local Government. The consequences of the enfranchisement of the lands or 
the assignments of revenue coming under sub-section (1) or of the freeing from 
services of the lands or the produce of lands coming under sub-section (2) are laid 
down in the later sub-sections. It is unnecessary to refer to them at any length. 
We must, however, set out sub-section (5) on which a great deal of the argument in 
this case turned : 

“ No obligation to render any service relating to any temple to which any devadasi may be 
subject by reason of any grant of land or assignment of land revenue or produce derived from land, 


shall be enforceable on such land, assignment or produce being enfranchised or freed, as the case 
may be, in the manner hereinbefore provided.” 


It would appear that these devadasi service holders moved the Tahsildar of Ongole 
within whose jurisdiction their lands lay for enfranchisement on the footing that 
the lands held by them were inams coming under sub-section (1) of section 44-A. 
The Tahsildar made a reference to the Madras Hindu Religious Endowments Board 
and the Board would seem to have held that the lands in question were not inams 
coming under sub-section (1) of section 44-A. After the receipt of the opinion of 
the Madras Hindu Religious Endowments Board the Tahsildar passed an order 
on the 29th July, 1943, that section 44-A would not apply to these lands and that 
therefore there was no inam to be enfranchised. The matter was taken up before 
the Sub-Collector of Ongole, who, however, did not take any action as it was 
reported to him that “ the trustees of the temple have filed a suit ” in the Sub-Court, 
Bapatla, evidently referring to the interlocutory application out of which this appeal 
has arisen. The Sub-Collector added that the petitioners “ may renew their 
application after the suit is disposed of, if they are so advised.” The present position 
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therefore is that there is no definite adjudication as to whether these lands with 
which we are concerned are inams which can be enfranchised under sub-section (1) 
of section 44-A. We may point out that the argument of the trustee-respondent 
is that these lands are such as would come under sub-section (2) of section 44-A, 
In I. A. No. 1493 of 1943 the trustees who were the petitioners alleged that the 
respondents-devadasi service holders declined to do service and discontinued 
rendering service from 1941 and that’ therefore they incurred forfeiture of their 
rights to the offices which they held ; which forfeiture the trustees sought to enforce 
with reference to clause (8) of the scheme decree. The application was resisted 
by the present appellants but the learned Subordinate Judge held that the service 
holders were liable to be dismissed from their office. In doing so he recorded that 
it was conceded at the hearing of the petition that the respondents before him 
held the office of dancing girls in the suit temple and that it was also conceded 
that they refused to perform dancing service in the temple. He then dealt with 
the contention that their refusal could not amount to misconduct. He held that 
it amounted to misconduct and in consequence of his finding he allowed the petition 
in favour of the trustee. 


_ On behalf of the appellants it has first been argued by their learned advocate 
that there was no obligation on the part of his clients to render any service after 
the commencement of the enfranchisement proceedings in 1941. This seems to 
us to be an obviously incorrect interpretation of sub-section (5) of section 44-A 
which we have already set out. That sub-section clearly provides that the obligation 
to render service would come to an end only on the enfranchisement or freeing, as 
it is described, of the lands which are held by the service holders as emoluments 
of their office. We see no scope whatever for the argument that the mere commence- 
ment of the proceedings with a view to the enfranchisement or freeing of the lands 
would have the effect of rendering the service holders immune from their obligation 
to render service. = 


It is next argued that the services in question are prohibited by Madras Act 
V of 1929 and that any failure to render service so prohibited cannot amount to 
misconduct. This argument again we cannot accept. The Legislature no doubt 
says in the preamble that it is expedient to put an end to the practice of dedication 
of young girls as devadasis—obviously a laudable purpose; but the Legislature 
does not prohibit the rendering of such service in the temples where they were 
being previously rendered. If the procedure laid down in Madras Act V of 1929 
is followed the result would be that the lands held as emoluments of service would 
be disburdened of the obligation of such service, so that after the enfranchisement 
or freeing as the case may be, the lands will be held by such persons as are declared 
to be entitled thereto as ordinary freehold lands. If the Legislature intended to 
forbid the rendering of such services, it could have easily said so. It has laid 
down a fairly elaborate procedure for dealing with lands which are held on condition 
of such service and sub-section (5) itself indicates that the service must be continued 
to be rendered till the procedure laid down in the first two sub-sections is completed. 


This, however, does not end the appeal. Taking all the facts into consideration 
it is fairly clear that the present appellants stopped rendering service from 1941 
under the mistaken impression that once they commenced proceedings for the 
enfranchisement of the lands they were no longer under any obligation to render 
service. This was no doubt a misapprehension on their part; but having regard 
to the terms of clause (8) of the scheme decree we think that it would not be right 
to regard the refusal on their part to render service under the mistaken impression 
to which we have already referred as amounting to misconduct which should be 
visited with the termination of their office and therefore of their right to hold the 
lands. i 


In this view we must reverse the judgment of the learned Subordinate Judge 
in so far as he held that the offices held by these defendants had terminated by 
their misconduct. 5 
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While setting aside his order, however, we must make the reversal subject 
to certain conditions for which Mr. Raghava Rao, the learned advocate for the 
respondents-trustees, quite ‘ustifiably asked. In the first’ place the appellants 
brought all this trouble on themselves by their refusal to render services which in 
our view they were under an obligation to render. It is only right that they should 
be directed to pay the costs of this appeal and also the costs of the interlocutory 
application in the lower Court. 


It would appear that subsequent to the disposal of this application by 
the learned Subordinate Judge the trustees filed O. S. No. 35 of 1946 in the Court 
of the Subordinate Judge of Bapatla for recovery of the lands held by the appellants. 
It was argued on behalf of the trustees that the costs of this suit should also be made 
payable by the appellants. With this, however, we cannot agree. ‘The trustees 
may be taken to have filed the suit in perfect bona fides in pursuance of the order 
passed in their favour in the interlocutory application. But that is no justification 
for visiting upon the appellants the penalty of paying the costs of the suit when 
they are successfully assailing the interlocutory order itself. 


In order to safeguard the interests of the trust we must make it abundantly 
clear that the appellants are under an obligation to render devadasi services and 
to continue to render them till such time as they get appropriate orders either 
under sub-section (1) or sub-section (2) of section 44-A. If hereafter they persist 
in their refusal to render the services it would be certainly regarded as misconduct 
coming ‘within the language of clause (8) of the scheme decree. 


The costs of the civil miscellaneous appeal and the costs of the interlocutory 
application must be paid by the appellant to the respondents within a month after 
they are taxed. The appeal is allowed subject to these amounts being paid. If 
these amounts are not paid within the time fixed the appeal will stand dismissed. 


C. R. P. No. 1069 of 1946 is unnecessary and it is dismissed. No order as to 
‘costs. 


K.S. —— | Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE RAJAMANNAR. 


Somasundaram Chettiar and others ~..  Petitioners.® 


Madras Gaming Act (HI of 1930), sections 3 and g—“ Person,” if includes a club registered under the 
Societies Registration Act (XXI of 1860)—Club, if can be held to be running a “common gaming house ”— 
Clerk and Secretary of the club, if can be found guilty under section 8 though they did not take part in the gaming. 


Prima facie the word “person” in section 3 of the Madras Gaming Act, 1930, includes 
a natural person as well as an artificial person like a corporation. A club which is a society registered 
under Act XXI of 1860 becomes a corporate body and it cannot be said that it is not a “ person ” 
within the meaning of the section. 

To decide a question whether a club where gaming in cards is carried on is a gaming house or 
not the relevant consideration is not whether any member of the club makes a profit but whether 
the club as a “person” occupying or using or keeping the house or room, es a profit. This 
question is essentially a question of fact. Where it is found by the lower Courts that the premises 
of the club was utilised for gaming purposes for the profit of the club, the latter would fall within 
the definition of “ gaming house” in section $ The fact thatthe club was intended for ordinary 
Tecreation purposes just like other clubs and that it also provided card games with stakes and was 
a bona fide club intended only for the recreation of the members, would not prevent its falling within 
the category of a “common gaming house,” if it otherwise satisfied the conditions found in section 3. 

A clerk of the club who is found in possession of the collections on behalf of the club, would be 
guilty of having assisted in conducting the business of a “ common gaming house.” 

The secretary of the club would be liable under section 8 of the Act as a person who permitted 
tke club to be used as a “ common gaming house ”. kag 

= Though it is arguable thata mere servant or attender may not be punishable under any sections 
of the Act if he is not actually taking part in gaming, a clerk and secretary would not fall within 
that class of servants. 
eee 

* Cr. R. C. No. 1991 of 1946. 21st August, 1947. 

(Cr. R. P. No. 1270 of 1946). 
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Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Sub-Divisional 
Magistrate, Devakottai, dated 26th August, 1946, in C. A. No. 35 of 1946 preferred 
gla the order of the Additional Sub-Magistrate, Tiruppattur, in C. C. No. 146 
of 1946. 


K. V. Ramachandra Atyar and S. Tyagaraja Atyar for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court made the following 


ORDER.— Ig accused were tried by the Additional Sub- Magistrate, ‘Tiruppattur, 
for offences under the Madras Gaming Act, 1930. Accused 1 to 17 were convicted 
under section g of the Act for being found gaming, or present for the purpose of 
gaming, in a “ common gaming house” and accused 18 and 19 were convicted 
under section 8 of the Act for keeping, or permitting to be used, a ‘‘ common gaming 
house.” On appeal, the Sub-Divisional Magistrate, Devakottai, set aside the 
conviction against accused 8 to 17 but confirmed the conviction against the rest 
of the accused. Accused 1 to 7, 18 and tg are the petitioners in this Court. 


It has now been found—and it is not disputed—that at 5-15 P.M., on 3Ist 
January, 194.6, accused 1 to 7 were actually playing a game of cards called “ three 
cards ” in the precincts of the Lakshmi Club at Karaikudi. Accused 8 to 17 were 
found merely watching the gaming and they were acquitted by the appellate 
Magistrate on the ground that it could not be concluded that they were there for 
gaming purposes only. Accused 18 is the clerk of the club and was found present 
at the game by the Sub-Inspector of Police, Karaikudi, who made a raid of the 
club premises on the day. He had with him a sum of Rs. 175 collected from the 
players. Accused 19 is the secretary of the club who was however absent at the 
time when the raid was made. l 


The most important question which arises for decision in the case is whether 
the premises of the Lakshmi Club, and in particular the room in which the 
play was going on, is a ‘‘ common gaming house ” within the meaning of section 3 
of the Madras Gaming Act of 1930. The definition of a “ common gaming house” 
in that section so far as it is relevant to this case is as follows : 


“common gaming house’ means any horse, room ..... or any place whatsoever in which 


cards, dice, tables or other instruments of gaming are kept or used for the profit or gain of the person 
owning, Occupying, using, or keeping such house, room ..... or place, whether by way of charge 
for the use of instruments of gaming or of the house, room... .. or place or otherwise howsoever, 
and includes any house, room ..... or place, opened, kept or eed: or permitted to be opened, 
kept or used, for the purpose of gaming.” 


Both the trial and the appellate Magistrates have held that the precincts of the 
Lakshmi Club would fall within the definition. Mr. K. V. Ramachandra Aiyar, 
the learned advocate for the petitioners, attacked the conclusion of the lower Courts: 
in several ways. He first contended that the club was not a “person” within 
the meaning of section 3 but did not try to support his contention by any authority 
or argument. It appears to me to be impossible to contend that the club is not 
a “person.” Prima facie the word “person ” includes a natural person as well 
as an artificial person like a corporation (see The Pharmaceutical Soctety v. London 
and Provincial Supply Association, Ltd.1). Apartfrom the prima facie meaning, section 3, 
sub-section (22) of the Madras General Clauses Act which applies to the Madras 
Gaming Act defines a ‘‘ person’? thus: 


ce 


person’ shall include any company or association of individuals, whether incorporated or not.” 


Tt this is a familiar legal conception even for purposes of penal provisions is 
clear from section 11 of the Indian Penal.Code according to which the word “ person” 
includes any company or association or body of persons, whether incorporated or 
not. The Lakshmi Club is admittedly a society registered under Act XXI of 1860. 





1. (1880) 5 A.C. 857. 
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A society registered under that Act becomes a corporate pas The property, move- 
able and immoveable, belonging to a society so registered, if not vested in trustees, 
shall be deemed to be vested for the time being in the governing body of such society. 
Such society may sue or be sued in the name of the president, chairman or principal 
secretary, or trustees as shall be determined by the rules and regulations of the 
Society, and, in defect of such determination, in the name of such person as shall 
be appointed by the governing body for the occasion. It cannot be contended 
that a corporate body like the Lakshmi Club registered under the Societies Regis- 
tration Act is not a “person” within the meaning of section 3 of the Madras 
Gaming Act. 


It was next contended that the Club cannot be said to have kept or used the 
card, tables etc., for profit or gain. In dealing with this contention it shall be 
noted that the profit or gain according to the definition should be to the person own- 
ing, occupying, using or keeping the house or room. As I have already held that 
the Club is a “ person ”, the question is whether the Club derives any profit or gain 
either by way of a charge for the use of the instrument of gaming or of the house 
or room, etc. Mr. Ramachandra Aiyar attempted to contend that the condition 
required according to section 3 is not satisfied because no individual member is 
entitled to receive any profits from the society. He also relied upon the provi- 
sions embodied in section 14 of the Societies Registration Act that upon the dis- 
solution of any society registered under the Act, the surplus assets shall not be paid 
to, or distributed among the members of the society, but shall be given to some 
other society. This contention involves mixing up the club as an entity with -its 
members who have an individual existence apart from the society. The relevant 
question is not whether any member of the club makes a profit but whether the 
club as a “ person ” occupying, or using or keeping the house or room, makes a 
profit or gain. | 


This question is essentially a question of fact, and both the lower Courts have 
found that the premises of the Club was utilised for gaming purposes for the profit 
of the club. There is ample evidence to support this finding. It is in evidence 
that a charge of Re. 1,dr Rs. 2 (there is some conflict about this) was made for 
every sitting from each player. Ex. P-10 shows that there were two sittings and 
the club collected Rs. 14. Ex. P-g shows that sitting fees of an amount of Rs. 14 
was collected from seven players. Itis in the evidence of P. W. 1 who was a former 
president of the club that the expenditure of the club will be about Re. 1 in respect 
of card packets. Mr. Ramachandra Aiyar suggested that the amount of Re. 1 
or Rs. 2 collected from each player represented the cost of the playing cards but 
not only is that suggestion not borne out by the evidence but it is controverted 
by the evidence of P. W. 1. It is impossible to accept the suggestion that one or 
two card packets cost anything like Rs. 14 in 1946. The petitioners should have j 
shown, by producing the accounts of the club, the expenditure incurred by the 
club on account of the cards playing and the income from the sitting fees. Though 
the prosecution summoned the accounts of the club they were not produced and 
“an allegation was made that the Sub-Inspector seized all the accounts. This 
allegation: was, as observed by the trial Magistrate, made recklessly because when 
P. W. 2, the Assistant Commercial Tax Officer and P.W. 6 the Sub-Inspector of 
Police who made the raid, were being examined they were not asked if the accounts 
of the Club had not been seized by them. In the absence of the accounts, there is 
no reason not to act upon the sae ate of P. W. 1 and on the general probabilities. 
There was also evidence that besides the members, outsiders were allowed to parti- 
cipate as guests. Even from them the sitting fee was collected, vide Ex. P-10 and 
Ex. P-11. The Club derives enormous income by the collection of sitting fees 
and this income, after making due allowance for the cost of the playing cards, must 
be taken to be the profit or gain made by the Club. In fact the real income of 
the Club appears to be this profit. It was faintly suggested by Mr. Ramachandra 
Aiyar that the fee collected from each player is in return for the amenities of the 
Club which the player enjoys ; but he was unable to point out any basis for this 
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‘contention in the evidence. Mr. Ramachandra Aiyar stressed on the fact that the 
(lub was intended for ordinary recreation purposes just like other clubs and it 
also provided card games with stakes and as it was a bona fide club intended for the 
recreation of its members, it could not fall within the category of a “‘ common 
gaming house.” J am unable to see how it follows logically that because the Club 
also provides for games like tennis, it ceases to be a ‘‘common gaming house ” 
if it otherwise satisfies the conditions found in section 3 of the Act. The conclusion 
of the lower Court is therefore right. 


On the finding that the premises of the Club is a “ common gaming house” 
the conviction of accused 1 to 7 must stand. Accused 18 is the clerk who was 
left in charge of the Club in the absence of the Secrerary. He was, as already 
mentioned, found with’an amount of Rs.175 which had been collected from the 
members. He must therefore be held to have assisted in conducting the business 
of a “ common gaming house.” He may also be said to have permitted the Club 
to be used as a “ common gaming house ” as in the absence of the secretary he 
was the person who was in charge of the club premises. Accused 19, the secretary 
himself, would certainly be held liable under section 8 of the Act as a person who 
permitted the Club to be used as a “‘ common gaming house.” There is in evidence 
a resolution of the club by which thé secretary is authorised to collect sitting fees 
and the stake amounts from the card players and distribute them. No doubt it 
1s arguable that a mere servant or attender may not be punishable under any sec- 
tions of the Act if he is not actually taking part in gaming but a clerk and secretary 
would not fall within that class of servants. The convictions of accused 18 and 
19 also must stand. 


The revision petition is dismissed. 
V.S. Petition dismissed. 


- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction). 
PRESENT :—Mnr. JUSTICE RAJAMANNAR. 
M. Vasuntharadevi Ammah .. Plaintiff 


U 


Dr. C. M. Ramakrishna Naidu .. Defendant. 


Hindu Law—Husband and wife—Diminution of physical comforts of wife ın husband’s house—If ground 
Jor separate residence and maintenance—Hindu Married Women’s Right to Separate Residence and Man- 
tenance Act (XIX of 1946)—Scope—Husbana’s second mai nage—First wife ling away from husband before 
commencement of Act—Right to separate maintenance from commencement of Act—Practice—Decree for main- 
tenance—Promsion for liberty to apply for varying ti—If can be inserted. | 


A mere diminution of physical comforts of the wife, due perhaps to the disparity in the modes 
of life to which the wife was accustomed to prior to her marriage in her parent’s abode and the subse- 
‘quent life in the husband’s house is not a justifiable ground for claiming separate maintenance by wife 
separating and living away from her husband. Where however, the husband subsequently takes 
a second wife, the Hindu Married Women’s Right to Separate Residence and Maintenance Act 
of 1946 entitles the first wife to claim separate maintenance from the husband by reason of his second 
marriage alone notwithstanding the fact that she was living away from him for no justifiable reason 
before such second marriage provided it was not for an improper purpose. 


No provision can be inserted in the maintenance decree for liberty to apply to vary the rate 
according to the exigencies of circumstances of e1ther spouse. The remedy of either party for varying 
the rate on change of circumstances by way of a suit will always be available. 


Venkatapatht Nayant Varu v. Puttamma Nagith, (1936) 71 M.L.J. 499, followed. 





ry 


* G. S. No. 46 of 1947. grd September, 1947. 


~ 
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A. V. Viswanatha Sastri, G. R. Fagadisan and F. R. Alwar Naidu for Plaintiff. 
V. Radhakrishnayya and P. Ramachandra Naidu for Defendant. 
The Court delivered the following 


Jupoment.—The plaintiff is the wife of the defendant. The suit originally 
comprised two claims, a claim for maintenance and a claim for recovery of certain 
articles set out in schedule A to D to the plaint or their value. Soon after the 
institution of the suit, most of the articles claimed were delivered to the plaintiff 
and she has not pressed her claim as regards the rest. The trial was therefore 
confined to her claim for maintenance. The suit was instituted on the 24th January, 
1947. The plaintiff claims arrears of maintenance at Rs. 200 a month from Ist 
October, 1944, up to the date of the institution of the suit and future maintenance 
at the same rate. The plaintiff is the daughter of a retired Assistant Surgeon in 
the medical department of the Government of Madras and she is a Graduate. 
The defendant is the only son of a retired medical officer employed by the Corporation 
of Madras. He received medical education in Great Britain and at the time of 
the suit he was employed as a medical officer to the Madras Electric Supply Corpo- 
ration, Ltd., and the Madras Electric Tramways, Ltd. The parties are Hindus. 


The plaintiff was married to the defendant on grd July, 1942. She joined 
her husband and commenced living with him in his house from August, 1942. 
It is common ground that she continued to live with her husband in-his house till 
June or July 1943. In June or July, 1943, she went to her father’s house which 
according to the evidence is about two furlongs from her husband’s house and she 
never again returned to her husband’s house to stay with him. In June 1943, 
the defendant’s mother fell seriously ill and she was admitted into the Stanley 
Hospital, Royapuram, where she remained for nearly a month. The plaintiff 
went with her husband to visit her mother-in-law once in the hospital but admittedly 
she did not stay with her husband in his house during the time her mother-in-law 
was in the hospital. From July 1943, till about the end of December, 1943, the 
plaintiff and the defendant did not live together as man and wife. In January, 1944, 
it is again common ground that on account of the intervention of P. W. 2, Mr. 
Venugopal Naidu; a pleader practising at Erode and the husband of the plaintiff’s 
cousin, the defendant began to regularly visit the plaintiff in her father’s house. 
According to the evidence the defendant did not remove himself from his house 
and go to live with his wife in her father’s house but he admits that he was meeting 
the plaintiff practically every day and sleeping everynight in her father’s house. 
He was also taking his food there almost regularly though he kept most of his clothes 
and other belongings in his parents’ house. ‘This state of affairs went on till about 
‘October 1944, when there was certainly a quarrel between the plaintiff and the 
defendant. ‘There is conflict of evidence as to why and over what the plaintiff 
and the defendant quarrelled, but it is admitted by both sides that after October, 
1944, the defendant ceased to visit the plaintiffin her house. Some time in January, 
1945, the plaintiff did go once to her father-in-law’s house. She went with her 
uncle and aunt of whose object there can be no doubt, namely, to invite the defendant 
and his parents to a marriage. The plaintiff left with her uncle and aunt and did 
not stay away in her husband’s place. ‘Thereafter she never left her father’s place 
up to date. On ist September, 1946, the defendant married again. On 11th 
‘October, 1946, under instructions from the plaintiff her advocate called upon the 
defendant to pay her maintenance, past and future, and return the articles set out 
in the notice. The defendant appears to have met the plaintiff in person after the 
receipt of this notice ; but the parties are not agreed as to what exactly happened 
at the interview. On the roth November, 1946, the defendant replied through 
his advocate to the demand made in the plaintiff’s notice of the 11th October, 1946. 
In his reply he stated that the plaintiff was at liberty to take the articles together 
with a pass book belonging to ie and that he was ready and willing to take her 
back if she:would come and live with him and if she was not willing to that course, 
he would provide her with residence and arrange for her comforts and was prepared 
to pay her Rs. 50 4 month from rst November, 1946. On the 27th November, 1946, 
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the plaintiff’s advocate acknowledged this reply by the defendant’s advocate and 
stated under instructions from the plaintiff that the offer made as regards main- 
tenance was inequitable and not fair and that the plaintiff was compelled to seek 
redress in a Court of law. The defendant was also called upon to deliver the 
articles to the advocate on behalf of the plaintiff. After the exchange of these 
notices, on the 23rd December, 1946, the defendant addressed directly a letter to the 
plaintiff in which he withdrew his offer of Rs. 50 per month as well as the offer to 
deliver the articles claimed by her. The plaintiff replied to this letter on the 8th 
January, 1947, reiterating her claim and finally the suit was instituted as already 
mentioned on the 24th January, 1947. 


The plaintiff's claim for maintenance was based on three grounds. She 
alleged cruelty on the part of the defendant and his parents, abandonment and 
desertion by the defendant and the second marriage of the defendant. Paragraph 12 
of the plaint sums up her case as follows : 

“The plaintiff therefore states that by reason of acts of cruelty against her so as to render it 
unsafe or undesirable for her to live with the defendant and by reason of her being completely 
neglected and deserted by the defendant at any rate from October 1944. if not earlier, without her 


consent and against her wish and ultimately by reason of the defendant taking another wife, the 
plaintiff is entitled to claim separate maimtenance against the defendant.” 


It is quite clear that so far as the third ground is concerned, her ri ht, if any, could 
only commence from the date of the second marriage, that is, Ist A A 1946, 
and this ground can only be supported by the provisions of section 2 of Act XIX of 
1946, which came into effect on the 23rd April, 1946. It is therefore necessary 
to determine whether the facts established by her entitle her to claim provision 
for separate residence and maintenance from Ist October, 1944, and also to determine 
ares under the provisions of the Act she would be entitled from. rst September, 
1946. 


It is necessary to state a few further facte to help in the proper appreciation 
of the evidence. The defendant returned from Britain in 1940. Though he was 
able to secure certain medical degrees and qualifications, he was not able to get 
any employment till April 1944, when with the help of P. W. 2 he got a temporary 
employment with the Buckingham and Carnatic Mills. This lasted only till 
December 1944. He was again unemployed from January 1945 to the end of 
March, 1945. It was only in April, 1945 that he secured an employment with 
the Madras Electric Supply Corporation and the Madras Electric Tramways. 
The defendant’s father is a retired medical officer drawing a pension of about 
Rs. 50. The defendant was residing at all material times with his father and 
mother in a house which according to the evidence belonged to the defendants 
mother. There is also some evidence that the defendant’s mother owned another 
house which fetched a rent of about Rs. 40. 


The plaintiff’s father made a gift of Rs. 5,000 to the plaintiff in the shape of 
Postal cash certificates which had already been purchased in her name. At the 
time of the marriage the defendant’s father presented the plaintiff with a sum 
of Rs. 1,000 which sum was intended for a jewel to be made br the plaintiff’s use. 
The jewel was not however made but the amount was deposited in the bank. 


The cruelty alleged by the plaintiff in the plaint and deposed to by the plaintiff 
in her evidence consists largely in having been made to do menial work involving 
discomfort. The plaintiff stated in her evidence that she was made to sweep the 
house, cook for the family, clean the vessels and practically made to do all the 
work of the house. She was not able to take her food before 3 or 3-30 p.m. Accord- 
ing to her case, there was no servant in the house. The defendant and the defendant’s 
father on the other hand, say that there was a servant maid who did the sweeping 
and cleaning of the vessels and other miscellaneous work and the defendant’s mother 
did the cooking. The plaintiff confessed in cross-examination that in her father’s 
house she had never done any cooking though she said that she knew how to cook. 
It is quite probable that the defendant’s mother expected the plaintiff to help 


iT] VASUNTHARADEVI AMMAH J. RAMAKRISHNA NAIDU 547 


her with the work of the house-hold and that the plaintiff found the work not to her 
taste. It is also probable that not having been used to do any work in her father’s 
house she found that it was positively uncomfortable for her to even help her 
mother-in-law with the work of the household. It can also be imagined that 
having been brought up in her father’s house in a state of comparative affluence 
and also having spent most of her time in her studies, she found the atmosphere 
of her husband’s house most uncongenial. I think she is exagerating when she 
says that she could not take her food before 3 or 3-30 P.M. though I am prepared 
to believe that she was compelled to take her food at an hour much later than she 
was accustomed to in her father’s house. But she admitted that every one else, 
her husband, also took their food at the same time; it was not as if they all had 
their food and she was left starving. 


I do not think it is necessary to dwell at any length on this part of the case 
because even assuming all that the plaintiff says is true and not exaggerated to any 
extent, it cannot be said that the discomfort suffered by the plaintiff as due to 
cruelty on the part of either the defendant or his parents. If that were the case, 
every daughter of a rich man married to a poor husband would automatically 
be entitled to a decree for separate maintenance. Though it is true that Courts 
have refused to treat a wife as a chattel belonging to her husband, Courts have 
certainly not departed from the Hindu law, usage or sentiment in one respect, 
namely, that the place of a Hindu wife is with her husband in sickness as well as 
in health, in affluence as well as in poverty. The strict rule no doubt would go 
to the extent of enjoining her to be with her husband in spite of even bad treatment 
‘or even when the husband is afflicted with a loathsome disease like leprosy. But 
‘Courts have to a slight extent departed from the strictness of the rule and have 
permitted a Hindu wife to claim separate maintenance and résidence for certain 
justifiable causes. But I have not come aross any any case in which it has been 
held that diminution of physical comfort in her husband’s house would be a cause 
Justifying her to live away from her husband and claim Separate maintenance. 
The evidence in this case, so far as this aspect is concerned, does not go further. 


It is necessary to now refer, though not at great length, to the Postal cash cer- 
tificates for Rs. 5000 which were presented to the plaintiff by her father at the time 
ofthe marriage. ‘These certaintly belonged to the plaintiff. ‘There is some evidence 
that this amount was intended to be utilised for the purchase of a house. The house 
however was never purchased. The plaintiff’s case is that ever since she went to 
live with him, the defendant (who was then unemployed) and his parents (who 
certainly were not in very affluent circumstances) began to coerce her to transfer 
the certificates to the defendant to enable him to utilise the money either to start 
independent medical practice or otherwise for the benefit of the defendant’s family. 
The plaintiff was unwilling to do so and the defendant and his parents were annoyed 
and displeased with her and began to illtreat her. What the illtreatment was 
I have already dealt with. But in adition to these allegations of illtreament the 
plaintiff also puts forward the story that the defendant eventually abandoned her 
because of her refusal to comply with the demand to assign the certificates in favour 
of the defendant. The defendant denied the entire story. He protested in the 
witness-hox that he had no intention of ever appropriating the amount to his own 
use, At the same time there is considerable force in the argument of the learned 
advocate for the plaintiff that having regard to the circumstances in which the 
defendant and his parents were placed at about the time of the marriage and for 
a long time thereafter, it is quite probable that they wanted to make use of this 
amount for the benefit of the defendant and the family. I think we get a glimpse 
of the truth in the evidence of the defendant who said that he wanted, if possible, 
a house to be purchased because the house would be a source of regular income 
whereas the certificates were not fetching any periodical income. One can under- 
stand the anxiety of the defendant to supplement if possible the slender resources 
of his family at the time, which consistéd in the pension drawn by his father and 
the rent derived from his mothér’s house. It may aslo be true that the defendant 
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and his parents were not very pleased with the attitude of the plaintiff who was 
unwilling to help her husband in distress. But I am quite convinced that the reason 
for the eventual estrangement between the plaintiff and the defendant and the 
consequent separation between them were not due to the Postal cash certificates. 

Before passing on to the next ground of abandonment, I may refer briefly to an 
incident which is alleged to have taken place in March 1943, not specifically men- 
tioned in the plaint, but mentioned in the first notice issued by the plaintiff’s advocate 
on the 11th October, 1946. The plaintiff stated that the defendant took away 
some of the jewels belonging to her kept in a common almirah and gave them to 
his mother who kept them in another box and that when she complained to her 
father, at his intervention the jewels were returned to her. The incident in 
the main in not denied by the defendant, but the reason for keeping the jewels in 
another box is said to have been a burglary in a house near by and what the defen- 
dant and his parents wanted was to secure the jewels in a safe place. I refuse 
to believe that the intention of the defendant or his parents was to misappropriate- 
the jewels or even to put pressure on the plaintiff to part with the cash certificates. 
I do not think that this incident has a very material bearing in deciding the claim 
of the plaintiff. 

It was admitted by the plaintiff that after she went to reside with her husband 
in August, 1942, she was constantly going to her father’s house which was not very 
far from her husband’s house, sometimes alone, sometimes with her brother. She 
used to take the permission of the defendant when he was there ; but evidently 
when he was not there, she was not asking or taking the permission of the defendant’s 
parents. It is obvious that the defendant did not protest against the plaintiff’s 
constant visits to her father’s house. In June, 1943, the defendant’s mother fell 
seriously ill. ‘The plaintiff at that time appears to have been in her father’s house 
and though she went with her husband to see her mother-in-law in the hospital, she 
admits that she did not go to her husband’s house either during the time that 
her mother-in-law was in the hospital or subsquently. ‘The plaintiff’s case is that 
the defendant himself left her in her father’s house but according to the defendant 
she went of her own accord. Whatever it be there can be no doubt that the plain- 
tiff did not choose to go back to her husband’s house thereafter. The plaintiff 
stated in her evidence that she was left in her father’s house. and the defendant 
said that she would be taken back only if she brought the cash certificates, which 
. had been left with her father, and made them over to the defendant. For nearly 
six months from July, 1943, to the end of December 1943, neither the plaintiff 
nor the defendant took any step to come together. In January, 1944, P.W. 2 Mr. 
Venugopal Naidu brought about a reconciliation between the plaintiff and the. 
defendant. He says that he met the defendant’s father also at the time and that 
the latter talked in a very provocative manner. But the defendant’s father totally 
denied having ever talked to him. It is not necessary for me to decide which version 
is true. It is clear that as a result of P.W 2’s intervention the plaintiff and the 
defendant came together once again. The laintiff however did not go and stay 
with her husband in his house. It was the dana an who began to regularly visit. 
the plaintiff in her house, eat there and sleep there. The impression left on my 
mind is that the defendant was far more anxious to have the company of the 
plaintiff than the plaintiffhis. I find it difficult to follow P.W. 2 as to how exactly 
he was able to untie the Gordion knot in respect of the cash certificates. The plain- 
tiff’s case is that the reason for the difference between her and her husband was her 
refusal to transfer the cash certificates to him. She was also emphatic that the 
defendant refused to take her back unless she consented to do as was demanded. 
of her. It is then difficult to understand how without any further agreement as 
regards the cash certificate the plaintiff and the defendant agreed to be on cordial. 
terms again. P.W. 2 spoke about an alternative investment which he suggested 
and which found acceptance though the suggestion was never carried into effect. 
But I fail to see how an alternative investment in the plaintiff’s name could solve 
the problem. I am inclined to hold that the reconciliation was brought about 
not with reference to Post office cash certificates but with reference to the 
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place at which the plaintiff was to reside. The defendant stated that the plain- 
tiff was always persuading him to live separately apart from his parents but that 
he was unwilling to desert his aged parents particularly as he was their only son 
and as his father had spent his life savings on his education. I believe that this 
was the origin of all the trouble and it explains the conduct of the parties from 
January 1944, onwards. The plaintiff had decided not to live with the 
defendant’s parents but I am willing to assume she was quite willing to live 
with her husband. In January, 1944, the defendant was unemployed and 
it was therefore clear that he could not set up a seperate establishment 
for himself and the plaintif, even if he wished. With the help of P.W. 2 
therefore a solution was reached which was agreeable to the plaintiff because 
the plaintiff was not compelled to go and live with the defendant’s parents 
and was to a certain extent agreeable to the defendant who could get the benefit 
of the company of the plaintiff. The arrangement however was one which could 
not obviously be permanent. The defendant must have felt unhappy at the state 
of affairs and equally the plaintiff could not have been satisfied. Things came to 
a head in October, 1944. Itis common ground that there was a quarrel as a result 
of which the parties took their ways separately. But there is divergence of evi- 
dence as to what exactly happened. According to the plaintiff it was again the 
old question of cash certificates. It is difficult however to accept the story that 
after about ten months the defendant took up a very unreasonable attitude about 
the certificates. It is particularly so if one remembers that from April, 1944 the 
defendant was not unemployed: He was getting about Rs. 100 a month. He 
was not therefore in such a need for money as might be said he wasin January, 
1944 when he did agree to be on amicable terms with the plaintiff, though nothing 
was done about the cash certificates. It was only in December, 1944 that he ceased 
to be employed. I think itis far more probable that what the defendant says is 
true, namely, that the plaintiff was not willing that the state of affairs should go 
on in this manner interminably and that she insisted upon the defendant setting 
up a separate establishment or otherwise quitting her father’s place. One thing 
is clear that the parties had definitely disagreed and were not willing even to continue 
the state of affairs which existed from January to October, 1944. From October, 
1944, till September, 1946, the plaintiff never came to the house of the defendant 
except on one occasion in January, 1945. I do not accept the plaintiff’s evidence 
that she came to the defendant’s house to stay away. She obviously came along 
with her people and whatever her intention was, it was certainly not to stay away 
in the defendant’s place. The plaintiff and the defendant are not agreed as to 
what exactly happened on that occasion.’ According to the plaintiff she’was treated 
with contempt, whereas according to the defendant she refused to stay, though 
she was persuaded by his mother. After this casual visit the plaintiff did not 
admittedly go to the house of the defendant. But she says that she wrote letters 
to the defendant and sent relations to him to bring about a reconciliation. The 
defendant denies having received any letters and having been approached by any 
relations. In view of the defendant’s denial, there are no letters forthcoming, 
even if the plaintiff did write any. But the plaintiff could have examined the 
relations whom she sent on her behalf. No such relation has been examined. It 
was not suggested that even the father of the plaintiff ever made any attempt to 
bring about a reconciliation. He has not given evidence of any such thing. 
Evidently the plaintiff was quite prepared to stay away in her father’s house. It 
is true equally the defendant was not anxious to go to the plaintiff and beg of 
her to come and live with him.. In these circumstances I do not think it can be 
held that the defendant abandoned or deserted the plaintiff. If the plaintiff and 
the defendant had not lived together since October, 1944, it was because neither 
party was anxious to so live and not because against the plaintiff’s wish she was 
compelled to stay away from the defendant’s house. 


In September, 1946, the defendant married again. It was only thereafter 
that we find any demand for maintenance made by the plaintiff. 
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I therefore hold that as the plaintiff has failed to establish cruelty or abandon- 
ment or desertion, she is not entitled to claim separate maintenance for the period 
prior to the defendant’s second marriage. Issue 1 is decided against the plaintiff. 


The defendant’s second marriage by itself would not have furnished the plaintiff 
with a cause of action prior to the passing of Act XIX of 1946. Section 2 of that 
Act provides thus : i 


“ Notwithstanding any custom or law to the contrary a Hindu married woman shall be entitled 
_to separate residence and maintenance from her husband on one or more of the following grounds.” 


And one of such grounds is contained in sub-clause (4) which says “ If he marries 
again.” Prima facte the plaintiff as a Hindu married woman would be entitled 
to separate residence and maintenance on the ground that the defendant has married’ 
again. Section 2 contains a proviso which is in these terms : 

“ Provided that a Hindu married woman shall not be entitled to separate residence and main- 


tenance from her husband if she is unchaste or ceases to be a Hindu by change to another religion 
or fails without sufficient cause to comply with a decree of competent Court for the restitution of 


«conjugal nights.” 
Obviously none of the alternative conditions is present in this case to preclude 
the plaintiff from claiming separate residence and maintenance. 


Mr. Radhakrishnayya the learned Advocate for the defendant contends that 
if a Hindu married woman is precluded from claiming maintenance under the 
general law because of the absence of any justifiable cause for living away from her 
husband, she cannot take advatage of a supervening circumstance like the second 
marriage and become entitled to separate residence and maintenance. Taking 
the facts of this case, the position is that prior to 1st September, 1946 the plaintiff 
was no doubt living away from her husband for no justifiable cause and therefore 
was not entitled to separate residence and maintenance. But it has not been 
suggested that she was living apart from her husband for any improper purpose. 
Under the Hindu law a wife living apart from her husband but for no improper pur- 
pose, though without justification, may at any time return and claim to be maintain- 
ed by her husband. Herright is not forfeited but only suspended during the time 
she commits breach of duty by living apart. The position therefore was that the 

laintiff could have at any moment changed her mind and come back to her 
hani and claimed to be maintained by him. She had not lost her right to be 
maintained which would have been the case if she was living apart for any improper 
purpose, as for instance adultery. The plaintiff therefore at the time of the second 
marriage of the defendant had not become disentitled to be maintained by the 
defendant and under the Act she could rely upon this ground, namely the second 
marriage, to claim separate residence and maintenance from her husband. 


1 therefore hold that from the date of the second marriage, at the earliest, the 
plaintiff was entitled to separate residence and maintenance. The demand was 
actually made only in October, 1946. But it has often been held that it is not the 
demand that confers a right on the wife or the widow to maintenance, though the 
date of the demand might be taken into account in granting a decree for arrears. 
In this case having regard to the short time which elapsed after the date of the 
second marriage before she made the demand through a lawyer, I see no reason 
to disallow her claim for the period between 1st September, 1946, and 11th October, 
1946. On issue 2 I hold that the plaintiff is entitled to separate residence and 
maintenance under Act XIX of 1946 from 1st September, 1946. 


The next question is what is the rate of maintenance to be allowed to the plain- 
tiff. From April, 1946 the defendant has been in receipt of a basic salary of Rs. 300 
and varying amounts for dearness and other allowances. He has also been in receipt 
of special allowances for visits made by him to the patient’s houses. At about the 
time of the institution of the suit the approximate average income of the defendant 
might be put at Rs. 400. But the defendant says that on account of the taking 
over of the Madras Electric Supply Corporation by the Local Government his 
salary is likely to be affected as he would hereafter be the medical officer for the 
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Madras Electric Tramways only, though the défendant is unable to say how exactly. 
The amount allowed to him for dearness and other allowances may also be subject 
to variation. In fixing the quantum of maintenance I must have regard not 
to the life which the plaintiff was accustomed to lead in her father’s house but to 
the life which she would have led if she had resided with the defendant according 


to his status, social habits and manner of living. Whether the addition of the . 


second wife can or cannot be taken into consideration in fixing the maintenance, 
dt is reasonably clear that provision will have to be made for the contingency of 
the defendant having a family. Having regard to all the circumstances, I consider 
“that an amount of Rs. 80 a month would be reasonable and proper. , 
Mr. Radhakrishnayya suggested that the decree might provide for liberty to 
the parties to apply to the Court for variation of the rate of maintenance in the 
event of change of circumstances. I myself was inclined to make such a provi- 
sion as it would obviate the necessity of filmg a suit by either side for the 
urpose but I find that in Venkatapathi Nayant Varu v. Puttamma Nagith}, a Division 
Bench of this Court refused to insert such a provision in the decree. The learned 
Judges say : l 
“We are by no means sure that this will be strictly in accordance with the provisions of the 
Civil Procedure Code. But even apart from that consideration, we do not think it expedient to insert 
any such provision in the decree, because it will merely be a standing invitation to the parties to 
avail themselves of that liberty. If really either party thinks that there has been such a change of 
circumstances as to justify a revision of the rate of maintenance, the remedy by way of suit will always 
ibe available.” - : , ; 
Having regard to these observations of the learned Judges I will not be 
justified in making such a provision in the decree. 


The plaintiff will therefore be entitled to a decree for Rs. 80 a month from 
1st September, 1946. - The amount of maintenance shall be paid hereafter on or 
before the 15th of each month. The maintenance payable to the plaintiff for the 

iod from rst September, 1946, up to the date of the To of the decree shall 
e paid in instalments of Rs. 60 each month to be paid on or before the 15th of 
each month. 

As regards costs, the plaintiff will be entitled to her costs in respect of her claim 
for maintenance from 1st September, 1946, at the rate allowed to her. But ag 
I have held against her claim for arrears of past maintenance from rst October, 
1944, till rst September, 1946, she shall pay to the defendant the costs, as regards 
this part of her claim. í 

. So far as the claim for the delivery of articles is concerned, the claith was satis- 
fied immediately after the institution of the suit; but having regard to the defen- 
dant’s letter, dated 23rd December, 1946, it cannot be said that the plaintiff was 
not justified in instituting a suit to obtain relief in respect.of the articles. The 
plaintiff will be entitled to her costs on this claim but on the uncontested scale. 


K.S. N Decreed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR FREDERICK WILLIAM GENTLE, Chief Justice AND MR. Justice 
“TYAGARAJAN. 
Somasundara Mudali and others .. LPetitioners* 
v. . 

"Thiruppathuran alias Nagappa Mudali and others .. Respondents. 

Practwe—Payment of batia—Confirmation of interim injunction against a party represented by counsel—Battg 
to effect service of notice of the injunction, not necessary. E 

It is not incumbent upon a party, in whose favour an injunction, by way of continuation or 
confirmation of a previous interim injunction, is ted, to pay batta to effect service of notice of 
ahe order of continuance or confirmation, when the order is aren in the presence of either of the 

as 


party himself or of his counsel, inasmuch as the party himself knowledge of the Court’s order 
and he must abide by it. 


1. (1936) 71 M.L.J. 499. 
* G. M. P. No. 2675 of 1947. Ioth September, 1947. A 
71 : 


ra 
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kd 


v 
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Pichaoaiyangar v. Oliver, (1902) I.L.R. 26 Mad. 260 and Ram Prasad Singh v. The Benares Bank, 
Lid., (1919) LL.R. 42 All, 98, followed. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to direct issue of an injunction restraining the res-- 
pondents herein from interfering with the possession and enjoyment by the plaintiffs- 
petitioners herein of the suit Pavadi in O.S. No. 383 of 1944, District Munsiff Court, 
Sankaridrug at Salem pending S.A. No. 947 of 1947 preferred to the High Court 

inst the decree of the Court of the Subordinate Judge of Salem in A.S. No. 95, 
of 1946 (O.S. No. 383 of 1944, District Munsiff Court, Sankaridrug at Salem). 


N. R. Raghavachanar for Petitioners. 
K. Subba Rao for M. Krishna Bharathi for Respondents. 
The Government Pleader (K. Kutitkrishna Menon) for Government. 


The Order of the’ Court was made by 


The Chief Fustice—This matter comes before us upon a reference by- 
Rajamannar, J., of a point to the Chief Justice for consideration by a Bench. 
The point is a short one and is as follows: When an application is made ex paris 
by an appellant in an appeal for an injunction restraining the respondent 
from doing some act pending the disposal of the appeal and the Court grants an 
interim order of injunction until disposal of the application, and upon the hearing 
of the application the injunction is confirmed or continued until disposal of the 
appeal, whether batta can be demanded in addition to the batta which was paid 
upon the passing of the interim order. 


It would seem that on the 19th October, 1932, Bardswell, J., in C.M.P. No. 
1431 of 1932 expressed the opinion that fresh batta is payable upon the issue of 
a final injunction, even though batta had already been paid after the issue of an 
interim injunction. The above report is found in (1932) 36 L. W. page 48 of the 
Summary of Recent Cases. Unfortunately, the record in the C.M.P. is not now- 
available in the office. 


Clearly, when an injunction is directed by a Court upon an ex parte application, 
notice of that order must be served upon the respondent, in order that he should 
be apprised of the injunction passed against him. In such circumstances, the party 
in whose favour the order is made, is required, and rightly so, by the office to 
pay the necessary amount for batta. When the application itself is heard by the- 
Court in the presence of counsel, not only for the applicant but also for the res-. 
pondent, and an order is made, it is then that exception is taken to a fresh demand 
being made for additional batta for service of the injunction continued or confirmed’ 
at the hearing of the application itself. 


In regard to the present matter, reference to one or two authorities is instruc- 
tive, In Pichuvaiyangar v. Olivert, it was observed in the judgment of the Division 
Bench that the respondent had full knowledge of an injunction passed from the- 
fact that his vakil had unsuccessfully opposed it and was present when it was 
ordered. ‘The report goes on to deal with further knowledge from a telegram 
sent subsequent to the hearing. In Ram Prasad Singh v. The Benares Bank, Lid.*, 
in the course of the judgment, the following is found at pages 106 and 107 of the 
report : 

s It js contended that this Court’s injunction of gth of December, 1918, is ineffective for want 
of personal notice on Ram Prasad Singh.” 

And later, 

“< The prohibitory order was passed in open Court ; it may not technically have the effect of a 
d but it was passed in the presence of both parties duly appearing before the Court, and it takes 
effect from the date of its delivery, just as much as a permanent injunction embodied in a judgment 
and incorporated in a decree of the Court.” i 
From these authorities it is manifest that when an order of injunction is passed 
by a Court in the presence either of the res ondent himself or of counsel appearing 
on his behalf, the respondent is aware of the injunction, and there is no necessity- 





1, (1902) LL.R. 26 Mad. 260. 2. (1919) LLR. 42 All. 98. 
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for formal notice to be given of the Court’s direction. With respect, I agree with 
the views expressed in the two authorities to which reference has been made. It 
18 unnecessary to cite any other authority. In my view, in light of the authorities, 
it is not incumbent upon a party, in whose favour an injunction, by way of conti- 
nuance or confirmation of a previous interim injunction, is granted, to pay batta 
to effect service of notice of the order of continuance or confirmation, when the 
order is passed in the presence either of the party himself or of his counsel, inas- 
much as the party himself has full knowledge of the Court’s order and he must abide 
byit. I would, however, add that if any party wishes, by way of abundant caution, 
to have service of the second order of confirmation or continuance effected upon 
the party, in that event he must pay the batta which the office of the -Court 
demands from him. I wish it to be made perfectly clear that the opinion which 
I have expressed relates only to an order for injunction passed in the presence 
of the party or his counsel. It does not relate to an order ex parte in the absence 
i one who will, if the order is made, be obliged by the direction given by 
the Court. 


Tyagarajan, F7.—I agree, Reference answered. 
V.S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. Justice 
TYAGARAJAN. : 


V. Seetharama Chettiar ` ee Appellant* 
U 


T. R. Muthukrishna Chettiar .. Respondent. 


~ Limitation Act (IX of 1908), Article 182 (5)—Execution petition not numbered and containing an incorrect 
statement regarding the costs of an earlier petition—If in accordance with law—Endorsement of the word “‘rejected’? 
on petition—If amounts to final order disposing of the petition. 

An incorrect statement in an execution petition regarding the costs of an earlier execution petition 
is not such an error as to make it one which is not in accordance with law. 

Ramanadan Chetti v. Periatambi Seroai, (1883) I.L.R. 6 Mad. 250; Rama v. Varada, (1892) I.L. 
R. 16 Mad. 142 and Hegde v. Sheenappa Shetti, (1933) 38 L.W. 877, referred to. 

When a petition is otherwise in accordance with law, absence of a number is of no importance 
whatever. ence, no objection to the legality of a previous execution petition can be taken on the 
ground that it was unnumber 3 

Seshagiri Rao v. Subbaramy Reddi, (1945) 1 M.L-J. 270: I.L.R. (1945) Mad. 684 (F.B.), 
referred to. R 

An execution petition was filed on AN June, 1944, to execute a decree of 1935. There was a 
prior petition filed on gth March, 1 942, which was disposed of on 8th July, 1942, by an endorsement 
made on it by the Judge, “‘ Not taken back. Rejected.” On a question whether it amounted 
to a final disposal of the petition, 

Held, that the rejection of the application was a final order disposing of the petition and the later 
application of 1944 was one in time having been filed within three years of the dismissal and final 
disposal of the previous petition. 

Parankusa Naidu v. Ayyanna Naidu, (1943) 1 M.L.J. 4453 Nataraja Pillai v. Nar | Iper, 
(1947). 1 M.L.J. 393 and Seshagirt Rao v. Subbarami Reddi, (1945) 1 M.L.J. 270: I-L.R. (1945) Mad. 
684 (F.B.), rete to. 

Appeal against the order of the Court of the Subordinate Judge of Salem, 
dated 16th July, 1945, in R.E.A. No. 370 of 1944 in O.S. No. 58 of 1934. 

T. K. Srintvasathathachariar for Appellant. 

Respondent not represented. 


The Judgment of the Court was delivered by < 
The Chief Justice.— [his is an appeal against the decision of the learned 


Subordinate Judge of Salem dismissing an execution petition on the ground that it 
was barred by the provisions of Article 182 of the Limitation Act. 


. No appearance has been made on behalf of the respondent, judgment-debtor. 
Mr. T. K. Srinivasathathachari has appeared for the appellant-decree-holder 








* A. A. O. No. 102 of 1946. 10th September, 1947. 
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and has given us very frankly and fully all the facts and, I am sure, all the relevant 
authorities. So the absence of the respondent or any one appearing on his behalf 
has not occasioned any harm. 


The petition was instituted on 24th June, 1944, with respect to a decree for a 
considerable sum of money passed in O.S. No. 58 of 1934 in the Subordinate Judge’s 
Court of Salem on the 25th November, 1935, for execution against the third defen- 
dant judgment-debtor alone. The learned Subordinate Judge held that it was 
barred inasmuch as more than three years had expired since there had been a final 
order of disposal of any previous execution petition. In regard to a petition, which 
was unnumbered, instituted on the gth March, 1942 and which, according to the 
records, was rejected on 8th July, 1942, there was no final order in respect of it 
and consequently it did not save limitation in respect of the execution petition 
filed in 10944. Ifthe previous execution petition was one which fulfilled the 
requirements of law and in respect of which a final order was made in July, 1942, 
then the present execution petition is not barred. 


The relevant details regarding the unnumbered petition of 1942 are the 
following. After setting out the requirements of such a petition, laid down in 
Order 21, rule 11, the petition states that in a previous petition the costs amounted to 
Rs. 87-11-0 ; the receipt of Rs. goo towards the judgment-debt was included but 
not the date of its receipt nor was there reference made to the result of an application 
by the first defendant judgment-debtor under the Debt Conciliation Act which 
application was closed under section 25 of that Act. 

On the petition having been instituted, it was endorsed by the learned Subordi- 
nate Judge on the 13th March, 1942, notifying that the result of the petition to the 
Debt Conciliation Board should be stated, a copy of the order should be produced, 
the costs in the previous execution amounted to Rs. 48-8-0 (and presumably not 
Rs. 87-11-0 as stated in the details contained in the petition) and the date of the 
receipt of ihe Rs. goo should be given. 


_ Rule 11 of Order 21 does not require any reference or details regarding an 
application to the Debt Conciliation Board nor the date of receipt of any moneys 
paid in part satisfaction. In both these respects, therefore, although the information 
which was sought to be obtained was not furnished, it is clear that the execution 
petition was not in any way defective ; the amount of costs of the previous petition 
(alleged to have been Rs. 87-11-0 although the Court states it was Rs. 48-8-0) 
was the only error, as far as one can see, alleged in regard to the details given in 
the petition. If there is any palpable error, or to put it perhaps better, if there is 
failure to comply with the requirements of rule 11 of Order 21 then the petition is 
not one in accordance with law. z 


In Ramanadan Ghetti v. Periatambi Servait, there was an inaccuracy in the 
statement in the petition regarding the costs of previous execution proceedings 
and it was held by a Division Bench that, although the petition did not comply in 
every particular with the requirements of section 235 of the Code (corresponding to 
Order 21, rule 11 of the Code of 1908), it was substantially an application made in 
accordance with law. In Ramav. Varada*, an execution petition omitted any 
reference to earlier applications in execution and it was held that by reason of those 
omissions it could not be found that the petition was not one made in accordance 
with law, In Hegde v. Sheenappa Shetti, the amount of the judgment-debt was 
inaccurately stated in that the sum decreed by the lower Court was given 
whereas on appeal the amount had been reduced. ‘There, also, it was held that 
the application’ was not one which did not comply with the provisions of law. 


In light of the authorities it is manifest that an incorrect statement, assuming 
it is incorrect, regarding the amount of costs of an earlier petition is not such an 
error as to’ make the petition one which is not in accordance with law. In my 


eS 
r. (1883) I.L.R. 6 Mad. 250. g. (1933) 38 L.W. 877. 
2. (1892) I.L.R. 16 Mad, 142. 
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view the petition fully complied with all the necessary requirements which should 
have been contained in it and although there may be one small error it does not 
render the petition void or in any way null. 


Another objection to the petition of 1942 was that it was unnumbered. In 
Seshagiri Rao v. Subbarami Reddit, the question of the absence of a number 
to an execution petition was a subject for consideration and, ‘after reference to 
a number of decided authorities of this Court, it was observed at page 6go 
of the report in the judgment of Sir Lionel Leach, C.J., giving the judgment of 
the Full Bench, that the non-numbering of the application was of no consequence ; 
and, after referring to Muthukrishna Iyer v. Sivarama Atyar®, it was further observed 
that when a petition is otherwise in accordance with law, absence of a number 
is of no importance whatever. It is clear that no objection can be taken to the 
legality of the previous execution petition on the ground that it does- not bear 
any number. 


The learned Subordinate Judge based his decision mainly upon the disposal 
of the earlier petition. After the endorsement, to which reference has previously 
been made, by the Subordinate Judge requiring further information relating to 
the application before the Debt Conciliation Board, the date of payment of 
Rs. goo and in regard to costs of the previous execution, the petition came before 
the Court on a number of occasions and was adjourned. Finally, on 8th July, 1942, 
it was endorsed as follows : “Not taken back. Rejected.” The learned Subordinate 
Judge, in the Court below, held that there was no final disposal of the petition 
and he observed in his judgment that reiection was merely a direction consigning 
the petition to the record room. I am unable to follow that observation or to know 
the source of the learned Judge’s information. One would have thought that. 
nothing could be more final in regard to an application made to Court than for 
the Court to decide that the application is rejected. The rejection of the appli- 
cation can only mean its dismissal and nothing else This matter, however, has 
been the subject of decision in three cases in this Court. In Parankusa Naidu v. 
_ Ayyanna Naidu, King, J., held that rejection of an execution petition is a final 
order. That decision was accepted and followed by Wadsworth, J., in Nataraja 
Pillai v. Narayanasami Iyer* ; there the decree-holder neglected to com ly with the 
Courts requirements in regard to some execution petition, and ultimately the 
Court rejected it for non-compliance; it was held that, in that instance, the 
rejection was a final order. Lastly, in Seshagiri Rao v. Subbarami Reddi 1, an execu- 
tion petition was “rejected.” It was held by a Full Bench that such a rejection 
was a final order dismissing the execution petition. 

In my opinion the learned Subordinate Judge was wrong in holding that there 
was no final order disposing of the earlier execution petition and that the present 
petition was consequently barred by the provisions of Article 182 of the Limitation 
Act. Clearly the earlier petition was one in accordance with law. That it was 
unnumbered was a matter of no consequence and when it was rejected a final order 
disposing of it was made. It follows that execution application No. 370 of 1944, 
which was instituted on the 24th June, 1944, was presented within three years 
of the dismissal and final disposal of the previous petition and consequently it is 
not barred by any of the provisions of the Limitation Act. This appeal must, there- 
fore, be allowed and the execution petition remanded to the lower Court for disposal 
in accordance with law. The appellant is entitled to his costs of the appeal. 

The records will be returned to the lower Court forthwith and a request 
made for quick despatch in the disposal in order that there will be no question 
hereafter that limitation has prevented further proceedings arising out of the petition 
which is being remanded back. , 


Lyagarajan, F.—I agree and have nothing to add. 


"KC. gank Appeal allowed. 
1. (1945) 1 M.L.J. 270: I.L.R. (1945) Mad. 3. (1943) 1 M.L.J. 445. 
684 (F.B.). 4 (1947) 1 MLL.J. 393. 
2, A. A. O. No. 437 of 1943. 
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[PRIVY COUNOIL.] 


(On appeal from the Court of the Judicial Commissioner, N.-W. F. P.) 
Present :—Lorp Smonps, Lorp UTHwarr AND SR JOHN BEAUMONT. 


Malik Damsaz Khan .. Appellant* 
t 


The Commissioner of Income-tax, Punjab and North-West Frontier 
Province .. _ Respondent. 


Income-tax Act (XI of 1922, as amended to Act VII of 1939), sections 22 (2), (4), 23 (3), (4) and 28 
—Incoms-tax Rules—Rule 19—Note 5—Return of income without giving details as required by Note 5 wn rule 19 
of the Incoms-tax Rules and an oral representation that only approximate income has been given—If a valid 
return to justify an assessment under section 23—Appeal against such assessment—lf can be entertained—Imposition 
of penalty -under section 28—Competency. 

An assessee made a return of income in the form prescribed by rule 19 of the Income-tax Rules. 
The return showed no income except against item 5. But the details in Note 5 were not given. 
At the same time he made an oral statement to the Income-tax Officer in which he said that he had 
only given his approximate income. After due enquiry, the Income-tax Officer assessed the assessee 

er section 23 (3) of the Income-tax Act. In an appeal to the Assistant Commissioner of Income- 
tax against the assessment, it was not only affirmed but the maximum penalty under section 28 was 
imposed as it was found “that the assessee had concealed particulars of income and had deliberately 
furnished incorrect particulars.” 

On the contentions that there was no proper return of income and consequently no valid assess- 
ment under section 23 (3) and that the appeal to the Assistant Commissioner being incompetent, 
the latter had no jurisdiction to impose a penalty. 

Held, it was clearly competent for the Income-tax Officer in the circumstances of the case, to 
accept the return as a valid return and proceed to assessment under section 23, sub-section (1) or 
section 23, sub-section (g) as the case may be. The officer proceeded under section 23, sub-section (3) 
since he could not proceed under section 23, sub-section a as he was not satisfied that the return 
was correct and complete. Neither the incompleteness of the return nor the fact that in the accom- 
panying statement the assessee referred to his return as an estimate could afford any justification 
for the plea that the assessment was incompetent or that the Appellate Assistant Commissioner had 
no jurisdiction to entertain the appeal proceedings which the assessee himself initiated and to levy 
the penalty under section 28. 


Bagram and jJayakar for Appellant. 
Tucker, K.C. and Mocatta (for Megaw) for Respondent. 


Their Lordships’ Judgment was delivered by 


Lorp Smonps.—The substantial question raised in this appeal which is brought 
from the judgment of the Court of the Judicial Commissioner, North-West Frontier 
Province, is whether an order of the Appellate Assistant Commissioner, Rawalpindi 
Range, of the 18th January, 1942, imposing on the appellant a penalty of Rs. 14,000 
under section 28 of the Indian Income-tax Act, 1922, as amended up to the 
relevant date, is a valid order. 


The question arises in this way. The appellant during the years 1937 and 
1938 carried on business as a supply contractor at Bannu in the North-West Frontier 
Province, supplying livestock, wood and vegetables to the military units stationed 
in Waziristan. On the 13th April, 1938, a notice was sent to him under section 
22 (2) of the Act requiring him to furnish on or before the 13th May, 1938, a return 
for the year 1938-39 of his income for the previous year 1937-38. He did not do so. 
After two attempts to serve him with notice under section 22 (4) of the Act to 
produce accounts or documents had failed, he was served with such a notice return- 
able on the 18th October, 1938. On the same day he appeared before the Income- 
tax Officer and produced a return made out on the usual form. This return showed 
no income except against Item 5, which is headed ““ Business, trade, commerce, 
manufacture, or dealing in property, shares or securities (details as in Note 5). 
Against this item was an entry of Rs. 10,000 which sum was also entered as the 
total income of the ‘ppellant. The declaration in the return was duly signed 
by the appellant. The details in Note 5 were not given, a matter which in 
these proceedings has assumed great importance. 
n ajam aka aana aaa aaa aaa aaa aaa agama aaa aana 
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On the same day the appellant made a statement to the Income-tax Officer 
in the vernacular which he duly recorded. ‘This statement according to the 
‘translation recorded in the judgment of the Court of the Judicial Commissioner 
“was as follows: 


“I have filled the form. I have given my approximate income. I had my books but they 
were spoiled in the fire which occurred during the previous year. My Munshi (clerk) has been ill 
and was treated for along time by me. He could not, therefore, write those books correctly. Enquiry 
should be made about my status and I should be assessed on the payments made to me by Government.” 
The Income-tax Officer believing the appellant’s statement that he had no books 
to produce made enquiries. He found that the appellant had received payments 
-of Rs. 6,69,929 during the account year 1937-38 and assessed the appellant at a 
net income of Rs. 1,00,488. The income-tax and super-tax on this net income 
was Rs. 20,047. An assessment order in this sum was accordingly issued on the 
goth October, 1938: it was expressed to be made under section 23 (3) of ihe Act. 


Against this assessment the appellant appealed to the Assistant Commissioner 
of Incgme-tax on the goth November, 1938. The appeal was directed solely 
to the amount of the assessment. It was not suggested in the grounds of appeal 
‘that the assessment had not been validly made under section 23 (3) of the Act: 
In the course, however, of the proceedings before the Assistant Commissioner : 

“It came to notice ” (so runs his judgment) “that the assessee had concealed the particulars 

‘of his income and had deliberately furnished inaccurate particulars.” 
Notice was, therefore, issued to him to show cause why a penalty should not be 
imposed on him under section 28 of the Act. It was thereupon urged on his behalf 
‘that it was not competent for the Assistant Commissioner to impose penalty upon 
him upon the ground that the return made by him was not valid inasmuch as the 
requirements of Note 5 (b) of the statutory form had not been satisfied. This was 
the only reason then put forward for saying that the return was not valid. 


The Assistant Commissioner by his order of the 18th January, 194.2, affirmed 
the assessment of the Income-tax Office and, rejecting the appellant’s plea that 
there was no valid return, imposed the maximum penalty of Rs. 14,000 under sec- 
‘tion 28 (1) of the Act. 


The appellant next appealed against both decisions of the Assistant Commis- 
sioner to i Income-tax Appellate Tribunal. It is unnecessary to refer further to 
the assessment, since that is not under appeal to their Lordships. It is, however, 
important to note what were the grounds (so far as they are now relevant) of appeal 
against the imposition of a penalty. These were in effect two-fold, and are thus 
stated in the judgment of the Tribunal : 

“ (1) that there was no valid return in this case and consequently there could be no appeal 
-and, since in that view there were no valid PoE before the Appellate Assistant Commissioner, 

section 28 could not be invoked by him, an (2) that since in the return no particulars whatever were 
furnished there could have been no con ent of any inaccurate particulars and consequently 
there is no case for the application of section 28.” 
‘Once more the alleged invalidity of the return was based on the failure to fill in 
the details prescribed by Note 5 of the form. But it was also suggested that, having 
regard to the statement made by the appellant contemporaneously with his return, 
the item of income entered in his return should be regarded only as an estimate 
and that the return itself should, therefore, be held to be invalid. ‘These contentions 
the Tribunal rejected, as also they rejected an argument that, as there was no proper 
return filed, the _Income-tax Officer was bound to make an assessment to the best 
of his judgment under section 23 (4) and not to proceed under section 23 (3) of 
the Act. 

The appellant then applied to the same Tribunal under section 66 of the Act 
that questions of law should be referred to the decision of the High Court, and, 
after argument, by order of the 25th May, 1943, the Tribunal referred the following 
questions of law for the decision of the Court of the Judicial Commissioner, North- 
West Frontier Province : 
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“ (1) Whether in the circumstances of the case the assessee had filed a valid return, 80 as to 

ify an assessment under section 49 (3) of the Act? 

If the answer to question (1) be in the negative. 

(2) Whether on the facts of the case, the assessment could be deemed to have been made on 
default under section 23 (4) in which case there was no valid proceeding on appeal before the 
Appellate Assistant Commissioner (under the law as it stood before its amendment in 1939), and 
consequently no power in Appellate Assistant Commissioner to take action under section 28 ? ” 


As appears from the judgment of the Court of the Judicial Commissioner the 
appellant’s contention in that Court was as follows :— 


The return of income rendered by the appellant on the 18th October, 1938, 
was not a return within the meaning of the word in section 22 (2) of the Act. It 
was not a return for two reasons, namely : (1) it did not comply in form with the 
provisions of rule 19 of the Income-tax Rules, in that it did not contain the statement 
required by Note 5 (b) of the form prescribed by that rule ; and (2) after rendering 

. the return the appellant made a statement showing that he had no definite infor- 
mation about his income, thus making it clear that the so-called return was merely 
an approximate guess. If there was no proper return, the Income-tax Officer could. 
not make a valid assessment under section 23 (3) of the Act. Therefore, it was. 
contended, the assessment was made, or must be denal to have been made, under 
section 23 (4) of the Act ; and, consequently, under section go (1) of the Act [as it 
stood until amended as regards subsequent years of assessment by the Indian 
Income-tax (Amendment) Act, 1939], the appellant had no right of appeal against 
the assessment to the Appellate Assistant Commissioner, who, consequently, had no 
jurisdiction to impose a penalty, since there were no proceedings before him in 
which he had jurisdiction to do so. 


The Court of the Judicial Commissioner answered the first question put to it 
in the affirmative, the second question, therefore, did not arise. . 


Their Lordships observe that the question thus referred was of a limited 
character and they do not propose to go beyond it or to consider any other 
reasons for challenging the validity of the return made by the appellant than those 
adduced in the Courts in India. The reasons so adduced have been already stated 
and they appear to their Lordships to be without foundation. 


It has been observed that the appellant when making his return failed to comply 
with the prescribed form in that he did rot enter any details such as Note 5 of the 
form required. It is this failure which in the appellant’s contention invalidated 
his return. It is unnecessary for their Lordships to determine whether the Income- 
tax Officer could properly have declined to receive such a return and, upon the 
footing that the assessee had failed to make a return, have made an assessment 
to the best of his judgment under section 23 (4) of the Act and they do not cast 
any doubt upon analogous decisions to that effect in the Courts of India. But 
it appears to them that it was clearly competent for the Income-tax Officer in the 
circumstances of the present case to accept the return as a valid return and proceed: 
to assessment under section 23 (1) or section 23 (3) as the case might be. Since 
he was not satisfied that the return was correct and complete he could not proceed. 
under section 23 (1) : he, therefore, as appeared upon the face of the assessment, 
proceeded under section 23 (3). Neither in the incompleteness of the return nor 
in the fact that in an accompanying statement the appellant referred to his return 
as an estimate can their Lordships find any possible justification for the plea that the 
assessment was incompetent or that the Appellate Assistant Commissioner had no 
jurisdiction to entertain the appeal proceedings which the appellant himself initiated.. 


For the first time before their Lordships the appellant by his counsel raised 
the contention that the Income-tax Officer could not lawfully have made the assess- 
ment under section 23 (3) as he had not given the necessary notice under section 
23 (2) and that for this reason the assessment must be treated as having been made 
under section 23 (4). This plea depends for its validity upon questions of fact 
which have not been investigated and it is in their Lordships’ opinion too late for 
the appellant to raise it now. 
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In the result their Lordships will humbly advise His Majesty that this appeal — 
must be dismissed. The appellant will pay the costs of the appeal. 


Solicitors for Appellant : Hy. S. L. Polak & Co. 
Solicitor for Respondent: Solicitor, India Office. 


V.S. — Appeal dismissed. 


IN THE-HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—SiR FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. JUSTICE 
RAJAMANNAR. 


K. Narayanan Nair .. Appellant* 


D. 
A. Kunhan Mannadiar and others .. Respondents. 


Malabar Tenancy Act (XIV of 1 30); section 14-—Scope—Envirtion of tenant—Grounds—Termi- 
nation of tenancy—Fatlure of plaintiff landis to allege and prove—Effect—Point raised for first time in 
appeal—Maintamabiliip. l 

Section 14 of the Malabar Tenancy Act does not confer upon a landlord any rigbt to obtain. 
eviction either upon the happening of the events specified in it or in any other circumstances. It 
provides that no eviction s lie except upon the grounds specified in the section. The sectiom 
confers no right whatever upon the landlord ; it does confer mghts upon a tenant inasmuch as he 
can resist a claim for eviction brought by the landlord save when the claim is made on a ground set 
out in section 14. Thus, upon expiration by effluxion of time of a term of years of the land to which 
the Act applies, the landlord being unwilling for the tenant t- remain, so that a tenancy from 
to year, after the expiration of the term of years, does not arise, a suit for possession could be resisted 
by the tenant in the absence of the landlord being able to show the existence of one of the grounds 
contained in the section. Before a landlord can sue for eviction of a tenant or for possession of the 
land occupied by the tenant, he must terminate the tenancy. That is done cither by effluxion of 
ae Hes by determination of a lease providing for a forfeiture, or by a notice to quit in accordance: 
wi w. 


Unless and until a tenancy or a lease is determined, a landlord is not entitled to obtain from 
a Gourt an order for eviction or possession. Where the plaintiff landlord has not adduced evidence 
regarding the termination of the tenancy, the plaint will not disclose any cause of action for eviction. 
In such a case, it is open to the Appellate Court to entertain the objection as to the maintainability 
of the suit, even though the question as to the termination of the tenancy was not raised by the 
defendant in the lower Court, because the decision regarding the termination of the tenancy is a 
condition precedent to the plaintiff succeeding. 

Appeal under clause 15 of the Letters Patent against the judgment and decree 
of Shahabuddin, J., dated rath April, 1946, in S. A. No. 2012 of 1944, preferred 
to the High Court against the decree of the Court of the Subordinate Judge of 
Ottapalam, dated 23rd February, 1944, in A. S. No. g1 of 1943, preferred against 
the decree of the Court of the District Munsiff, Walluvanad in O. S. No. 3 of 1942, 
dated 25th February, 1943. 


V. P. Gopalan Nambiar for Appellant. 
C. Unikanda Menon for Respondents. i 
The Judgment of the Court was delivered by 


The Chief Justice.—This is a Letters Patent Appeal from the decision in second 
appeal of Shahabuddin, J. The subject-matter is four items of landed property 
to which the Malabar Tenancy Act (hereinafter called “ the Act”) applies. The 
property had been leased by the jenmi to the Peralikunnath tarwad ; at the end. 
of the term of the lease (whenever it may have been), the lands were thereupon. 
held upon a tenancy from year to year; on May 15, 1912, the tarwad sub-leased’ 
the property to defendants 2 to 5, who assigned their interest to the first defendant, 
who, in turn, sub-let item 4 of the four items of property to defendants 6 to 12 3 
the tarwad fell into arrear with the rent due to the jenmi, who assigned those arrears 
to the plaintiff; he obtained a decree for the anfount of those arrears and, in. 
execution of his decree the rights of Peralikunnath tarwad were sold and purchased 
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by the plaintiff ; whereupon, in effect, he stood in the shoes of the tarwad. , In the 
‘suit in the Court of the District Munsiff of Walluvanad, out of which this appeal’ 
-arises, the plaintiff claimed from defendants 1 to 12 possession of the four items 
-of property and for arrears of rent and mesne profits. The suit was decreed, pos- 
session being directed to be given upon the plaintiff paying some prescribed amounts 
by way of munpattom and for improvements. An appeal, by the first defendant, 
‘to the Court of the Subordinate Judge of Ottapalam, was dismissed, but the amount 
payable for improvements by the plaintiff was increased. The second appeal 
by the first defendant to this Court was dismissed by Shahabuddin, J. No appeal 
was preferred by defendants 2 to 12. This is an appeal by the first defendant alone. 


~ It was not suggested that the original lease contained a provision by which 
the demise became terminated or forfeited upon the lessee sub-letting the property 
-or any part of it or upon rent falling into arrear. 


Prior to instituting the suit, the plaintiff demanded surrender of possession 
‘of the property; the first defendant informed the plaintiff that he was ready and 
willing to surrender possession if he were paid for munpattom and improvements, 
which amounts were not paid by the plaintiff. Those two matters are pleaded 
in the plaint and in the written statement of the first defendant respectively ; in 
his written statement, the first defendant denies any demand was made upon him 
for surrender of possession and he alleges that he was given no registered notice 
by the plaintiff. In his additional written statement, the first defendant, alleges 
that he is entitled to a permanent right (or fixity of tenure) to the property pursuant 
~to the Act (section 10 of which is the relevant provision). The plaint does not 
allege that, prior to the suit, the tenancy had been duly determined by notice to 
‘quit given by the plaintiff. In the trial Court, the suit was treated as if the plaintiff 
was the lessor and the defendants were the lessees, in the appellate Court and before 
us, as if the first defendant was the lessee of the plaintiff lessor. 


In the Courts below and in second appeal to this Court the questions arising 
appear to have been considered from the aspect whether the first defendant was 
-a‘‘ cultivating verumpattamdar”’ as defined by section 3 (w) (2) of the Act and 
in respect of whom section 14 applies. In substance, the findings were that since 
the first defendant had sub-let item 4, of the four suit items of property to defendants 
6 to 12 he was not cultivating the whole holding and consequently was not a culti- 
vating verumpattamdar entitled to the benefits conferred by the Act, including 
fixity of tenure prescribed in section 10. 


It is common ground that the property in suit is agricultural land. Section 117 
of the Transfer of Property Act expressly excludes the provisions of sections 105 to 
116 of that Act from application to leases for agricultural purposes, except in 

‚circumstances prescribed in section 117, which do not exist in the present instance. 

It was, however, held by a Full Bench of this Court in Krishna Setti v. Gilbert Pinto! 
that the principle embodied in the excluded sections apply to agricultural leases. 
At page 660 of the report, Sir John Wallis, C.J., observed in his Judgment, with 
which Napier, J., and Kumaraswami Sastri, J., agreed as follows : 

“ The fact that agricultural leases such as this one are excepted from the operation of sections 105 
to 116, Transfer of Property Act does not, in my opinion affect the present question. The Act was 
framed by eminent lish lawyers to reproduce the rules of English law, in so far as they are of 
general application and rest on principle as well as authority, and its provisions are in my opinion 
binding on us as rules of justice, equity and good conscience, when we have to deal with agricultural 
leases in the absence of any special reason for not applying them. ‘The legislature wisely, in my opinion, 
if I may say so, has refrained from making these sections applicable froprio vigore to agricultural leases 
for fear of unnecessarily interfering with settled usages which it is undesirable to disturb. But in 
the absence of special reasons, there is no ground for applying a different rule in the cases of agri- 
cultural leases and there are many decisions to that effect.” 

The above decision and the principles laid down by it have been followed in this 
Court on subsequent occasions, for instance, in Umar Pulaver v. Dawood Rowther® 
and in Bheema Bhatta v. Narayana Bhatta®. 
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One of the principles which the Full Bench decision of this Court, cited above, 
laid down should have application in respect of an agricultural lease, is that the © 
ease must be determined by some prescribed notice or at any rate by reasonable 
- notice, that is to say, a notice giving a reasonable time to the tenant to vacate his 

holding. At the date of the institution of the suit, out of which this appeal ATISES, 
the tenancy was one from year to year, commencing from May 15, since it was 
upon that date that the original lease for years was granted, and when the subsequent 
tenancy from year to year commenced after the termination of the term of years, 
and that date would be the one upon which the yearly tenancy would determine. 


It is convenient at this juncture to make some observations with regard to a 
provision of the Malabar Tenancy Act. It would seem that it has been generally 
thought and believed that section 14 of the Act confers upon a lessor of land, to 
which the Act applies, a right to recover possession of the holding immediately 
upon the happening of one or move events specified in the section. The relevant 
provisions of section 14 are that : 

“No suit for eviction of a cultivating verumpattamdar from his holding shall lie at the instance 
of his landlord except on the following grounds : ’ 

(1) denial by the tenant of the landlord’s title ; 

(2) wilful waste committed by the tenant ; 

(3) non-payment of rent ; 

(4) collusion with a stranger to encroach on the holding or part of it adversely to the landlord ; 

(5) the holding being required by the landlord for his own cultivation, or for that of any member 
of his family, or for 

(6) building purposes ; 

(7) failure by the tenant to pay an advance of rent or to give security when directed so to do 
by a Court, pursuant to section 13 (3). 

A proviso to section 14 limits eviction to the part of the property encroached upon 
or required for building under clauses (4) and (6). 


Section 14 does not, in my view, confer upon a landlord any right to obtain 
eviction either upon the pares of the events specified in it or in any other 
circumstances. It provides t no eviction shall lie except upon the grounds 
specified in the section. The section confers no right whatever upon the landlord ; 
it does confer rights upon a tenant inasmuch as he can resist a claim for eviction 
brought by the landJord save when the claim is made on a ground set out in section 14; 
for instance, it would seem, that upon expiration by effluxion of time of a term of 
years of the land to which the Act applies, the landlord being unwilling for the 
tenant to remain, so that a tenancy from year to year, after the expiration of the 
term of years, does not arise, a suit for possession could be resisted by the tenant 
in the absence of the landlord being able to show the existence of one of the grounds 
Nos. 1 to 7 contained in the section. Section 14 does not change, or in any way 
interfere with, the ordinary law, save to the extent to which it provides protection 
to the tenant. Before a landlord can sue for eviction of a tenant or for possession 
of the land occupied by the tenant, he must terminate the tenancy. That is done 
either by effluxion of time or by determination of a lease providing for a forfeiture 
or by a notice to quit in accordance with law. Section 14 in no way intérferes 
with those provisions. Unless and until a tenancy or a lease is determined, a land- 
lord is not entitled to obtain from a Court an order for eviction or possession. 


In paragraph 12 of the plaint, it is alleged that possession of the suit property 
together with mesne profits, had not been given in spite of several demands made 
to the defendants, both directly and through others, that they should surrender 
possession of the property. As already pointed out, it is denied by the first de- 
fendant that any demand was made by the plaintiff upon him, and paragraph 7 
of the written statement, containing the denial, goes further by alleging that no 
registered notice of any kind had been sent to him. A demand for possession of 
immoveable property occupied by a tenant is not a notice to quit ; in the form in 
which the allegation is made in paragraph 12 of the plaint, it corresponds to the 
plea which one finds in a plaint in a suit on a promissory note, that payment has 
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not been made in spite of repeated demands. Apart from the allegation of a 
` demand or demands for possession, it is not alleged anywhere either that notice 
to quit, so as to terminate the tenancy, had been given or, indeed, that the tenancy’ 
-or occupancy right had ever been determined. Since the lease date is.May £5; 
as pointed out previously, a notice terminating the tenancy, which clearly was 
one from year to year, must expire on that day, whatever period of notice was 
required, whether six months or a less period is necessary in a notice to quit terminat- 
ing an agricultural lease. No such notice was ever in fact given. 


In the course of argument, learned counsel for the plaintiff-respondent contended 
that, since the first defendnat had stated his willingness to surrender the holding, 
thereby he had agreed to give possession of it to the plaintiff and he could not now 
rely upon the absence of any notice terminating the tenancy or of the failure to 
terminate the tenancy by any means whatever. A statement by the first defendant 
to the plaintiff, that he had always been ready to surrender possession of the four 
items of property if he were paid munpattom and the value of improvements, is. 
set out in paragraph 7 of his written statement. That statement was not a bare 
acknowledgement, of any right of the plaintiff, but it was made contingent upon 
the plaintiff paying the munpattom and improvements, in which event the first 
defendant was prepared to give up occupation of the holding. Those sums were 
never paid. The statement in my opinion, was no more than an offer which could 
not have effect save upon its acceptance by the plaintiff and his making the payment 
required ; the payment not having been made there was no acceptance of the 
offer, consequently, there was no agreement between the parties entitling the plaintif 
to possession and there was no obligation upon the first defendant to afford possession. 

During the latter part of his argument, learned counsel for the plaintiff dis- 
claimed that his client was seeking to exercise any right, which might at one time 
thought to have been given by section 14 of the Act. He contended that the 
‘claim to possession was made solely by reason of the position between the parties. 
of landlord and tenant, and that the contractual relationship between them had 
been determined by the demand for surrender of possession. Previously, I have 
pointed out that there was no termination of the contractual relationship and the 
tenancy between the parties. Learned counsel further contended that the absence 
of any notice to quit, was not raised in any of the Courts below or in second ap 
and consequently this Court, in Letters Patent Appeal, cannot hear the first defendant 
upon that point and he is not entitled to raise it and must be prevented from raising it, 


In support of the contention that this Court cannot entertain the argument 
relating to the failure to give, and the absence of, a notice to quit, reference was. 
made to some authorities. In Venkatappier v. Ramaswami Iyer}, it was pointed out 
that Order 41, rule 2 of the Code provides that 

“the appellant shall not, except by leave of the Court, urge or be heard in support of any 
ground of objection not set forth in the Memorandum of Appeal but the appellate Court shall not 
be confined to the ground set forth.” 

With reference to that provision, it was observed in the judgment of 
the Division Bench that it was not thought that the Court was bound in 
second appeal to do more than decide whether the lower appellate Court’s 
decision was wrong. It is to be noticed that there is no suggestion that 
the appellate Court, in second appeal, could not entertain a ground not set forth 
in the memorandum of appeal ; in any event, that is not the position which arises 
in the present instance, since the absence of notice to quit is one of the grounds 
contained in the memorandum of appeal in this Letters Patent Appeal. In Muthu 
Reddi v. Muthuvenkatapatht Reddi? and in Raman Menon v. Secretary of State for India 
in Council®, the plaint expressly alleged notice to quit had been given. The correct- 
ness of that allegation, in each case, was not denied ; but in appeal it was sought 
to be challenged. In the former case, it was observed at page 173 of the report 
that in these circumstances, the appellants could not put forward such a contention. 
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for the first time. In the other decision, Krishnan, J., observed no more than - 
that, ordinarily, an appellant should not be allowed to take a point which had 
mot been taken in the first Court. In my view, none of the decisions cited can 
in any way prevent a point of law being taken by this defendant in appeal which 
was not taken either at the trial Court or in the lower appellate Court or in second 
appeal. 


There are decisions of this Court to which the learned Government Pleader, 
appearing for the appellant, referred. In Abdulla Raouttan v. Subbarayar4, it was 
held that it was competent to the Court to entertain an objection in second appeal 
which had not been raised earlier. In Subbarayudu v. Narasimharao®, it was observed 
in judgment of the Division Bench delivered by Spencer, J., at page 561 as follows : 

“ It had been made clear in two authorities cited, that when a plaintiff seeks to eject a defendant 
from possession on the ground that the latter is his tenant whose tenancy has been terminated, he 
must prove not only that the defendant is his tenant as alleged, if that is denied, but also his right 


to eject. In order to prove a right to eject, he must necessarily show that the tenancy is a terminable 
one and has been validly terminated. ‘This onus is unaffected by any defence of permanent rights 


of that the defendant may set up but fails to prove. The principle that in a suit for eject- 
ment the intiff must first prove his right to eject before the onus is shifted to the defendant 
to prove that he has a permanent right of occupancy has been re-affirmed * * bord 


The decision last mentioned is directly in point in the present instance. The 
first defendant asserted permanency of tenure, or, as it is called in section 10 of the 
Act “ fixity of tenure.” But, nevertheless, the plaintiff, as landlord, had to accept 
and discharge the burden of establishing that he was entitled to possession of the 
premises by reason of the termination of the tenancy. He did not establish termi- 
nation of the tenancy and it has not been determined. It must follow that he has 
not shown even a prima facie case for an order being given in his favour to evict the 
first defendant. The absence of notice to quit and of termination of the tenancy 
goes to the root of the plaintiff’s claim for possession, and when that has neither 
been alleged nor established, in my view, it destroys the right, if ever there was one, 
for the plaintiff to succeed in his suit and to recover possession. Indeed, he never 
could have had a right to possession at all, and the plaint which does not plead 
termination of the tenancy, which undoubtedly and admittedly did exist, does not 
disclose any cause of action. 


In my view, the appellant should not be prevented from raising now, what 
he did not do below, the point regarding termination of the tenancy, since that 
mecessity is a condition precedent to the plaintiff succeeding. The tenancy was 
not determined, and the plaintiff in consequence is not entitled to an order for 

e possession. For the reasons given, in my opinion, this appeal must be allowed 
and the decree of the trial Court set aside. As regards costs, since the appellant 
has succeeded upon a point not heretofore taken, it would not be just to award 
any costs to be paid to him at the expense of the unsuccessful plaintiff respondent. 


Rajamannar, F.—I entirely agree. 
B.V.V. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—MnrR. JUSTIOE CisrK.4 

In the matter of the Indian Companies Act and in the matter of the Andhra 
Paper Mills Co., Ltd. 
WVadilal Laldas Patel. .. Petittoner*. 


Companies Act (VII of 1913), section 175—Appointment of provisional liquidator—Circumstances 
_justifying. 

Where a company is commercially insolvent and has never paid any dividend on its shares and 
no interest on the debentures issued and there is no opposition either from the trustee for the debenture- 
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holders or the managing agents of the company, it would be a fit and proper case for the appointment 
of a provisional liquidator on the application of a creditor of the company who has not been paid his 
debt in spite of the statutory notice served on the company. An objection by a shareholder on 
the gound that the company might be successful if it were suitahly and properly managed, is not 
a relevant matter in the consideration of the petition for the appointment ofa provisional 
liquidator. 

K. Narasimha Iyer and C. R. Krishna Rao for Petitioning Creditor. 

D. B. Jagannatha Rao for the Company. 

V. N. Shama Rao for Debenture trustees. 


T. V. Ramanatha Aiyar, M. Sundaram, S. K. L. Ratan and K. C. Jacob for some 
creditors. l 


The Court delivered the following 


Jupoment.—This is an application under section 175 of the Act for the appoint- 
ment of a Provisional Liquidator of the Andhra Paper Mills Ltd., a Company 
having its registered office at Rajahmundry. ‘The main petition is fixed for hearing 
on the 22nd instant. This application came before me first on the 27th of August, 
when I directed notice to issue to the company. The company has been duly 
served and is now represented before me by counsel. In addition, the trustees 
for the holders of the First Debentures issued by the Company are represented: 
by counsel, and one shareholder appears by counsel. 

The company was registered in January, 1929, and has an authorised capital’ 
of Rupees 23 lakhs divided into 20,000 ordinary and 3,000 preference shares, each 
of the face value of Rs. 100. The issued capital is 11,290 ordinary shares and 
1,162 preference shares all of which except to a small extent of Rs. 120 are fully- 
paid. Thus the paid-up capital of the Company amounts to Rs. 12,45,200. The 
. petitioner is a creditor of the company for a capital sum of Rs. 1,06,465 odd plus 
interest. On the 15th July, he served a statutory notice demanding payment 
but apart from a payment on account of Rs. 25,000 the Company has failed to meet 
that demand. Prima facie therefore this is a case in which a compulsory winding 
up order will be passed ex debito justitiae. 

What I have to consider now is whether any case is established for the appoint- 
ment of a provisional liquidator. From the main pr tition and the affidavit of the- 
petitioner filed in support of the present application, it is clear that the Company- 
is commercially insolvent, and indeed counsel a a for the company agreed 
that this isso. The petitioner has filed a copy of the balance sheet of the company 
as at the 31st March, 1946, and the company itself has now placed before me a. 
copy of the proposed balance sheet for the year ending 31st March, 1947. The « 
balance sheet as at 31st March, 1946, showed a deficit of Rs. 17 lakhs. The proposed’ 
balance sheet for the following year shows that the deficit has increased to Rs. 20- 
lakhs. 

The company has never paid any dividend on its shares and no interest has: 
been paid on the first debentures which were issued prior to 31st March, 1935, 
or on the second debentures issued in 1940. The amount due on debentures is 
Rs. 11 lakhs with outstanding interest of over 4 lakhs of rupees. In addition 
to this, the balance sheet shows that the company has other debts amounting to- 
over 23 lakhs of rupees. ‘The debentures are secured by a mortgage of the buildings, 
machinery and plant. That charge does not extend to the manufactured stock,. 
raw materials and furniture said to be worth about 11 lakhs of rupees. It is common 
ground that the company’s Mills were closed on the 24th May this year and that 
since that date no business has been done. Counsel for the trustees of the first 
debenture-holders has explained that his clients took over the control of the business. 
on the 14th February, 1947, for non-payment of interest. It was then arranged 
between the Board of the Company and the trustees that the trustees would work 
the mills for three months and would defer bringing their security to sale for that 
period. Counsel described this as a last effort to see whether the company could 
be run profitably. The money required (about 2 lakhs of rupees) to work the- 
company for the three months was put up by the petitioner who was then or had 
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previously been in the service of the trustees. That three months’ working resulted 
in a loss, and on the 2nd May, 1947, the debenture holders at a duly convened 
meeting decided to take over their security. The result was the closing down of 
the Mills on the 24th May. The petitioner has not set out these circumstances 
in full in the petition but I do not regard this as due to any want of frankness. 


The trustees for the first debenture-holders naturally have no objection to the 
appointment of a provisional liquidator. Their counsel states that when the 
business was stopped his clients had only two alternatives open to them. They 
might file a suit to bring their security to sale or they might take steps to secure 
the winding up of the company. He informs me that in point of fact they were 
about to file a suit. These proceedings saved them the trouble of taking that 
course. 


Counsel for the company represents also the managing agents. He states. 
that his clients have no objection to the appointment of a provisional liquidator. 


The petitioner asks for the appointment in order to secure the assets of the 
company. I have already pointed out that there are assets of a value of over 
11 lakhs of rupees apart from the assets charged in favour of the debenture-holders. 
The petitioner states that there has been serious trouble between the company 
and its employees and that the trouble still continues. It seems that police assis- 
tance has already been sought to secure the safety of the company’s representatives 
and its property at Rajahmundry. On account of these circumstances and on 
account of the fact that the partners of the managing agents of the company and 
the trustees of the debenture-holders are all residing at Bombay, the petitioner 
fears for the safety of the company’s assets. It is not suggested that these fears 
are unjustified. 


I am satisfied that this is a case in which the appointment of a provisional 
liquidator will be proper. Counsel for the petitioner has referred me to the following 
observations of Lord Romilly, M.R., in In re The Railway Finance Co.,' that learned 
Judge observed : 


“I do not appoint a provisional liquidator unless it appears that the company cannot go on.” 
and in In re London Hamburg and Continental Exchange Bank (Emmerson’s case) ?,. 
His Lordship observed : 

“It is herhaps convenient that I should state what my practice is with reference to the 
appointment of provisional liquidators. Where there is no opposition to the winding up. I appoint. 
a provisional liquidator as a matter of course, on the presentation of the petition. But where there 
ig an opposition to it, I never do, because I might paralyse all the afin of the Company and 
afterwards refuse to make the winding up order at all. But when the directors themselves apply, or 
do not oppose the winding up then I appoint the provisional liquidator.” 


In the present case not only does the company not oppose the petitioner but it- 
supports him, as ajso do the trustees for the holders of the first debentures. The 
only opposition is by one K. K. Subba Rao, a share-holder of the company. He 
has filed a counter affidavit and he appears by counsel. The matters stated by 
him in the counter affidavit are all matters which it may be necessary to consider 
when the main petition is heard. I cannot regard those matters as relevant in 
the consideration of the present application. Shortly stated his objection is that 
the company might be successful fi were suitably and properly managed. What 
I have to consider at present is whether it is in the interests of all concerned that 
a provisional liquidator should be appointed. I am satisfied that it is, and accord-- 
ingly I make the appointment asked for. Ordinarily, I would appoint the Official 
Receiver, but I am asked to appoint Mr. R. G. N. Price, late of Messrs. Fraser- 
and Ross, Chartered Accountants of this city. The company is a large und i 
with its Mills and registered office outside Madras and I am satisfied that it would 
be more suitable to appoint a chartered accountant rather than the Official Receiver. 
Accordingly, I appoint Mr. Price as provisional liquidator of the company to take 
charge of the assets of the company at Rajahmundry. He will of course act im 
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‘close co-operation with the trustees of the debenture-holders who are already in 
possession of the building, machinery and plant. Counsel for the trustees states 
that his clients will give the provisional liquidator all possible assistance. He will 
furnish security in the sum of Rupees five lakhs to the satisfaction ofthe Second 
Assistant Registrar of this Court within one week from the date of this order. At 
the request of the counsel for the petitioner the matter of Mr. Price’s remunera- 
tion will be left over for the present. His appointment as provisional liquidator 
will take effect forthwith, and he will have the- powers given under section 179 
of the Act except those given in sub-clauses (c) and (g). The costs of this appli- 
cation will be costs in the main petition. 

V.S. ——— Application ordered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice BELL AND Mr. Justice GOVINDARAJACHARI. 


Minor Vaithilinga Naidu represented by next friend Subbammal 
and another .. Appellants* 
D. 
Devanai Ammal and another .. Respondents. 

Civil Procedure Cods (V of 1908), Order 9, rule g—Applicability—Next friend of minor plaintiff negligent 
ror deliberately obstructtve—Dusmissal of suit for non-appearence—If ground for restoration-—Next friend’s 
conduct likely to jeopardise minor’s interest—Duty of Court. 

If the non-appearance of the next friend of a minor plaintiff is bona fide or in other words for 
reasons which would be held to constitute sufficient cause if he were conducting his own suit, Order 
9, rule g of the Code of Civil Procedure can be invoked on behalf of the minor plaintiff. Again if 
-the non-appearance of the next friend is the result of collusion between him and the defendants or 
if the next friend assumes, for whatever reason, an attitude of hostility against the minor plaintiff and 
«consequently refrains from appearing there par be “ sufficient cause ” for the restoration of the 
suit, But where a next friend is negligent or deliberately obstructive and the suit is dismissed for his 
non-appearance there is no sufficient cause for such non-appearance within the meaning of 
“Order 9, rule 9 and therefore no ground for restoration. 


Where the Court finds the next friend’s conduct of the suit such as is likely to jeopardise the minor’s 
-interests it can remove the next friend and appoint another where that is feasible ; but where it is 
not and the Court is unable to proceed with the suit because the next friend is persistently negligent 
-or wilfully obstructive, it should, while dismissing the suit and mulcting the next friend in costs p 
on record its impressions as to the circumstances preceding the dismissal so that in a future suit by 
the minor through another next friend or after attaining majority, the Court which tries it may 
‘know whether and how far the previous dismissal should stand in the way of the plaintiff getting his 
Tights adjudicated upon. : 

Appeal against the order of the District Court of South Arcot dated 2grd 

“March, 1945, and made in I. A. No. 10 of 1945 in O. S, No. 2 of 1944. 


T. E. Ramabhadrachanar for Appellants. 


K. R. Krishnaswami Atyar for S. Panchapagesa Sastri and P. S. Ramachandran for 
-Respondents. 
The Judgment of the Court was delivered by 


Govindarajachan, 7.—This is an appeal against the order of the District Judge 
-f South Arcot refusing to restore O. S. No. 2 of 1944 which was dismissed on 
-th January, 1945. The plaintiffs were minors represented by their paternal 
aunt as their next friend. ‘The suit was for a declaration that the Court sale in 
‘O. S. No. 16 of 1929 on the file of the District Judge of South Arcot of the house 
described in the plaint is void and not binding upon the plaintiffs and for other 
‘reliefs. The suit was dismissed for default once previously on 24th August, 1944. 
It was subsequently restored and came on for cial on 23rd November, 1944. The 
-plaintiffs’ next friend alleges that she took steps for the hearing on that date. The 
guit was, however, adjourned from 23rd November, 1944, to 8th December, 1944. 
The next friend admits that she did not take steps for 8th December, 1944, but 
adds that her witnesses came for that hearing. The learned District Judge states 
in his order that she was not ready for the hearing on that date presumably on the 
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strength of his notes. This receives some support from the statement of the plaintiffs’ 
next friend in the course of cross-examination that she did not take steps for the 
hearing on 8th December, 1944, because she thought the witnesses would come. 
There is, however, no dispute that she took no steps for the hearing on gth January, 
1945, to which date the suit stood adjourned from 8th December, 1944, and that 
the witnesses did not come on gth January, 1945. The suit was accordingly dis- 
missed. The principal ground on which restoration was sought was that one 
Arumuga Mudali, who was examined as P. W. 2, was attempting to bring about 
a compromise between the parties, that he fell ill on 8th Jan , 1945, that he 
did not come either on 8th January, 1945, or on the succeedi ay and that the 
next friend made no arrangements for the conduct of the suit because she believed 
that the suit would be reported as settled on gth January, 1945.. P. W. 2 admits 
that neither the plaintiffs nor the defendants asked him to mediate and that he 
himself volunteered to do so. He states further that the attempt at compromise 
did not fructify and that he told P. W. 1, the next friend of the plaintiffs, ten days 
before the hearing on gth January, 1945, “ that the talks had not made progress.” 
We share with the learned District Judge his doubt whether the allegation that 
P. W. 2 was trying to bring about a settlement is true. The learned District Judge 
says on his recollection of what happened in Court on gth January, 1945, that 
mo mention of a compromise was made on that date. He points out that the lawyer 
‘who was previously appearing for the plaintiffs was dropped and a new lawyer 
engaged to argue the petition for restoration. The learned Judge surmises, not 
without justification, that this was done because the lawyer who originally repre- 
sented the plaintiffs would not put forward the story of negotiations for settlement 
or that any mention of such settlement was made in Court on gth January, 1945, 
because he knew that no such thing had taken place. There is no.doubt a curious 
statement of the defendant that he stated on gth January, 1945, evidently in Court, 
that there was no attempt at compromise at all. The appellants’ counsel argues 
that there was no necessity for such a denial if no reference in Court was at all 
made to a contemplated compromise. 


However that may be, it is not possible to say on the present material that it 
was stated to the Court on gth January, 1945, that a compromise was in progress 
and assuming that such a statement was made that there was really any attempt 
at settlement. | 


Assuming that P. W. 2 was attempting to bring about a settlement we have. 
it from him that the plaintiffs’ next friend was apprised by him ten days before 
the hearing, of the real situation that the talk had made no progress whatever. 
There is therefore no justification for the plaintiff’s next friend to omit to take 
steps for the hearing on gth January, 1945. We agree with the learned District- 
Judge that it has not been made out that there was -sufficient cause for the non- 
appearance of the plaintiffs when the suit was called on for hearing. on gth January, 
1945, and that the dismissal of the suit cannot therefore be set aside. 


It has however been argued by the appellants’ advocate that even on the assump- 
tion that the next friend was negligent in so far as shé failed to take any steps for the 
hearing on gth January, 1945, the suit must be restored as such n ligence itself 
would þe a sufficient cause within the meaning of Order 9, Rule 9 of the Code of 
‘Civil Procedure. He argues that where the plaintiff is a minor and cannot conse- 
-quently appear by himself without a next friend the negligence of the next friend 
on record must itself be regarded as sufficient cause for the plaintiffs non-appearance 
within the meaning of the rule and that otherwise the interest of a minor plaintiff 
‘will be seriously jeopardised. The result of this argument would be that in every 
-cause where the plaintiff is a minor the suit must be restored ipso facto and indeed 
there would be no purpose in or justification for dismissing such a suit because 
on this line of reasoning, in no conceivable contingency can the dismissal be main- 
. tained. When this was pointed out to the learned counsel he frankly ‘stated that 

he had to meet that situation but maintained that his argument is supported by 
-certain decisions to which we shall presently refer = | ' a> 


73 
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The implications of this contention have to be closely examined, firstly from the 
point of view of the Court and its contro] over the suits on its file. If the appellants’ 
argument is to be accepted, when a Court finds that the plaintiff is a minor it can 
do nothing except adjourn it when the next friend does not appear ; in fact, it 
must go on adjourning the suit till the next friend chooses to appear. He may 
be negligent, he may even be obstructive but the Court has no other alternative 
and cannot dismiss the suit because whether the next friend is merely negligent 
or even positively obstructive that would still be sufficient cause for the plaintiff's. 
non-appearance within the meaning of Order g, rule 9 and there is no point therefore 
in dismissing the suit if it must automatically be restored. The suit will therefore 
continue to be on the file of the Court till the plaintiff attains majority when alone 
the plaintiff can be compelled to prosecute it with due diligence. It is said that 
the Court can, in such a case, remove the next friend on record and appoint another 

rson instead. This, however, does not solve the difficulty. It is, as is well-. 
loan. difficult to persuade the relations of a minor plaintiff, particularly when 
a frivolous litigation is started on his behalf, to co-operate with the Court actively 
in bringing up the suit expeditiously for trial. If the new next friend repeats the 
tactics of his predecessor the Court will again have to put off the hearing from time 
to time. If an officer of the Court is to be appointed next friend it is obvious that 
he cannot have the necessary funds or necessary information or resources to conduct 
“the suit satisfactorily. 


The obvious result of this is that the Court is reduced to a position of helpless- 
ness and can only look forward to maintaining on its file several suits by minors 
a substantial number of which perhaps are frivolous and speculative. In fact 
the more speculative the suit the greater the chance of the next friend’s deli-- 
berately protracting the proceedings. 


From the point of view of the defendant the consequences are not less disastrous. 
His title is threatened but there is no way in which he could ask the Court to adjudi- 
cate upon it till the plainuff attains majority or till his next friend chooses to bring 
the suit on to trial. ‘The defendant cannot transfer the property if it is mmmoveable- 
property so long as the suit is pending, as such transfer will be affected by lis pendens 

er section 52 of the Transfer of Property Act. A transferee will take the risk. 
of obtaining a transfer only if the property is transferred for something much below 
its proper price. It is easy to perceive that this would encourage the levy of black- 
mail if only a minor could be put forward as a sort of stalking horse. It is therefore 
to be considered whether the construction contended for by the appellants’ counsel 
with all the consequences which are likely to result therefrom is enjoined by the- 
decisions. 

Before dealing with the authorities cited on behalf of the appellant it is neces- 
sary at the outset to point out that in one respect at least there is a difference between 
' the case of the next friend of a minor plaintiff and that of the guardian-ad-litem 
of a minor defendant. The filing of a suit by a person acting as the next friend 
of a minor plaintiff may be ed as an assertion by him that the plaintiff has 
a fair case to be tried and if the next friend takes no steps for the prosecution of 
the suit his default would raise a presumption of negligence on his part. In the 
case, however, of-a guardian-ad-litem of a minor defendant there is no obligation 
on his part to'defend a suit if he is satisfied that there is no valid defence to 
put forward. His failure therefore to contest the suit cannot, without more, be 
relied on as raising a presumption that he is negligent. It seems to us that this 
distinction has to be borne in mind in considering the relative efficacy of the remedies 
open to a minor plaintiff whose suit is dismissed for default and a minor defendant 
against whom an ¢x parte decree is passed. It must at the same time be observed, 
that the language of Order 9, rule 9, which requires that the Court should be satis- - 
fied that there was sufficient cause for the non-appearance of the plaintiff and that 
of Order 9, rule 13 which requires that the Court should be satisfied that the defend- - 
ant was prevented by sufficient cause from appearing when the suit was called 
on for hearing may be treated as substantially the same notwithstanding a slight. 
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verbal difference and have in fact been treated in the decisions as laying down 
substantially the same standard and requirement. 

The appellants’ principal reliance was on the decisions in Doraiswami Pillai 
v. Thungaswami Pillait, Kathaswami Chettiar v. Ramachandran*, and Venkatarainam 
v. Nagappa*®. In the first of these cases the facts were as follows: When a suit 
filed on behalf of a minor plaintiff by his mother as his next friend came on for 
final hearing after several adjournments, a junior vakil who was specially engaged 
on that very day, apparently in virtual supercession of the senior who was present 
in Court, presented a petition stating that the plaintiff’s next friend was unable 
to conduct the further proceedings in the suit by meeting the necessary expenses 
and to prove that the plaint properties belonged to the plaintiff and praying that 
the Court might be pleased to strike the case off the file without further proceedings. 
The Subordinate Judge asked the junior vakil whether he was going to withdraw 
unconditionally or whether he wanted to withdraw with permission to bring a 
fresh suit and got the reply that he did not want such permission. It was quite 
apparent that the Subordinate Judge felt that the next friend was acting most 
prejudicially to the interests of his ward. Under the impression that he was bound 
to allow the withdrawal and dismiss the suit, and that he had no. jurisdiction to 
adjourn the suit in the interests of the minor plaintiff, the Subordinate Judge granted 
the application on that very day and ordered the plaintiff to pay the defendants’ 
costs. A review application was subsequently filed alleging that the plaintiff’s 
mother was not aware of the contents of the vakalatnamah or of the withdrawal 
petition, bothofwhich bore her mark, till some time after the suit itself was with- 
drawn. From the evidence of the junior vakil it was established that he was 
engaged by the next friend’s father. There was also the evidence of the next 
friend’s father and one of the attesting witnesses to the vakalatnamah that the 
withdrawal was brought about by the first defendant himself, and that the suit 
was withdrawn because of the promise made by the first defendant to give the 
plaintiff his share after his suit was withdrawn. The petition for review was dis- 
missed. Bashyam Ayyangar, J., points out that under section 462, Civil Procedure 
Code, 1882, corresponding to Order 32, rule 7 sub-rules (1) and (2) of the present 
Code, the withdrawal of a suit by a next friend in pursuance of a compromise entered 
into with the defendant without leave of the Court will be voidable at the instance 
of the minor. Apart from this aspect of the case which would have necessitated 
an enquiry into the question whether the withdrawal was in fact in pursuance 
of the promise which the defendant was alleged to have made, the learned Judge 
held that the Subordinate Judge should not have, in view of what had happened 
before him, allowed the unconditional withdrawal of the suit. It is in dealing 
with the case in this light that the learned Judge observes that 

“a suit relating to the estate of an infant and for his benefit has the effect of making him a 
ward of Court.” 

He then goes on to refer to section 446 of the Code of 1882, correspond- 
ing to Order 32, rule g of the present Code, which permits the removal of a next 
friend who does not do his duty. In view of what actually transpired at the time 
of the withdrawal and the impression which the Subordinate Judge himself had 
formed of the effect of the withdrawal on the interests of the minor, Bhashyam 
Ayyangar, J., held that it was the obvious duty of the Subordinate Judge to have 
adjourned the suit in order to enable some one interested in the minor to apply 
on his behalf for the removal of the next friend and for the appointment of a new 
next friend, or, as the learned Judge adds, in order that the minor plaintiff himself 
may, on coming of age, elect to proceed with the suit or withdraw from it. It 
may be pointed out in passing that this last addition has no support in section 446 
of the Code of 1882, though it cannot be said that a Court may not, in a proper 
case, and especially if the attainment of majority by the plaintiff is imminent, 
adjourn the suit till he came of age. In our opinion, this decision only points 
out what the Court should do when there is adequate material before it to hold 
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that the interests of a minor plaintiff are being sacrificed and that it is not bound 
to permit the unconditional withdrawal of the suit when it is satisfied that it is 
destructive of the minor plaintiff’s interests. We regard the decision as no more 
than the application of section 446 or Order 32 rule g to the particular stage at 
which the withdrawal occurred in that case. - ` 


In Kathaswamy Chettiar v. Ramachandrant, Gurgenven, J., held that the default 
of a gnardian-ad-litem of a minor defendant in wrongfully allowing the claim to 
be decreed ex parte will constitute a sufficient reason for the non-appearance of 
the minor within the terms of Order 9g, rule 13, Civil Procedure Gode. The learned 
Judge regards the case as in many respects analogous to that of an advocate who 
has failed to put in an appearance after undertaking to represent a party and adds 
that he has no doubt that if it is a real case of default and the party is in no res- 
pect to blame, this would be accepted as sufficient cause within the rule. We 
must point out that the correctness of this last-proposition is not beyond doubt 
as it cannot be held that the non-appearance of an advocate would ipso facto enable 
the party.to avail himself of the benefit of Order 9, rule 9, or Order g, rule 13. 
After stating this analogy the learned Judge goes on to point out that the case 
of a minor i , 

«is in some respects stronger as he has neither the option to put in an appearance himself 
nor power to choose his own representative.” 

Then after a long quotation from Kesho Pershad v. Hirday Narain®, and a 
reference to an observation of Seshagiri Ayyar, J., in Neelavent v. Narayana Reddi’, 
Curgenven, J., concludes that 

“the finding of the District Munsiff that the first defendant had betrayed his trust as guar. 
dian is sufficient to bring the case within the terms of Order g, rule 13, Civil Procedure Code.” 

Dealing with a case of a minor plaintiff, Beasley, C.J., held in Venkataratnam 
v. Nagappa, that if the next friend is absent, through whatever cause it may be, 
at the trial, that fact alone is a sufficient reason for setting aside an order of dismissal 
of the suit, quoting in support of his decision Kesho Pershad v. Hirday Narain, 
Kathaswamy Chettiar v. Ramachandran1, and Neelaveni v. Narayana Reddi?, meaning 
by this last citation to refer only to the observation of Seshagiri Ayyar, J., already 
adverted to. The learned Chief Justice deals with several possible alternatives 
which mizht have been responsible for the non-appearance of the next friend : 
(1) her illness in which case undoubtedly the dismissal has to be set aside, (2) her 
nezligence on which supposition also he held that the suit should be restored and 
(3) the assumption that the mother was deliberately acting hostilely and adversely 
to the interests of the minors. This last the learned Chief Justice describes as an 
a fortiori case and says that the minors’ rights cannot be allowed to be prejudiced 
by action so adverse. And finally he sums up the result in the manner stated above. 
There is no doubt that this decision goes a long way to support the argument of 
the appellants’ counsel. In Subbarayudu v. Bapanna Rao®, however, sitting with 
Cornish, J., Beasley, C.J. himself had occasion to examine and explain the precise 
effect of his decision in Venkataratnam v. Nagappa*. The case in Subbarayudu v. 
Bapanna Rao, was also a case of a minor plaintiff, but we may incidentally observe 
that in this case as also in Venkatarainam v. Nagappa*, the law was stated as equally 
applicable to a minor plaintiff and a minor defendant and that even in Katha- 
swamy Chettiar v. Ramachandran 1 no distinction seems to have been intended between 
a plaintiff’s case and a defendant’s case though it was itself a case of a minor defend- 
ant. In Subbarayudu v. Bapanna Ras’, Beasley, C.J., who delivered the judgment 
of the Court, pointed out that Kesho Pershad v. Hirday Narain*, Kathaswamy Chetttar 
v. Ramachandran, and Venkataratnam v. Nagappa*, were “ cases in which there was 
bona fides ”, and that : 


“they cannot be taken to apply to cases where, as a manoeuvre or in pursuance of tactics 
agreed upon between the plain and the defendant or between the defendants themselves, the 


1. (1934) 66 M.L.J. 683 : I.L.R. 57 Mad. (F.B.) at p. 104. 

1089. 4. E 67 M.L.J. 387. 

2. PER 6 C.LR. 6g. 5. (1935) 68 M.L.J.§15 : I.L.R. 58 Mad. 929. 
g. (1919) 37 M.LJ. 599: LL.R. 43 Mad. 94 i 
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next friend or guardian-ad-litem deliberately absents himself or herself in order to gain some 
a Near in the litigation. Cases like those are not cases of bona fide negligence. They are cases 
aaah or ulterior and improper motive and as part of a deliberate plan this manoeuvre is 
resorted to.” 


The learned Chief Justice then adds that he wished it to ke clearly 
understood that the three cases to which reference has Leen made are cases which 
deal with bona fide conditions and none other. He then refers to the contention 
based on Venkatarainam v. Nagappa', to the effect that whatever happens, whenever 
there is an aksence of a next friend or guardian-ad-litem the minor is entitled to have 
the case restored to the list or the ex parte decree set aside. This, says the Chief 
Justice, would of course lead to mainfest injustice. While conceding that a de- 
cree is rightly set aside where the absence of the guardian js bona fide he adds, that 
the guardian cannot be permitted to go on absenting himself time after time. Poin- 
ting out the difficulty which would arise in such a case the learned Chief Justice 
concludes with the following observations which may usefully be quoted. 

“If such a thing as that were to be allowed, it would mean that an ex parts decree could 
never be passed against a minor during the minor’s minority. Every time the guardian was ` 
absent the minor would be able to say that he was not represented by his guardian and his 
guardian was absent through neglect, illness or otherwise. There must be some limitation to the 
rule stated in those cases and the limitation must be that where it is shown that the guardian 
absents himself or herself deliberately in pursuance of a plan in order to obstruct a_ litigation, 
or the absence is not bona fide, the minor cannot claim the benefit of these decisions.” 

The decision is Subbarayudu v. Bapanna Rao*, was followed in Ramanathan ~v. 
Meyyappa Cheitiar®, in which it was held that the mere absence ofa guardian-ad-litem - 
is not by itself a sufficient cause for allowing an application under Order 9, rule 13, 
Civil Procedure Code and that it must further appear that the guaridan has betrayed 
the interests of the minor in allowing the decree to Le passed ex parte. The learned 
Judges state that one of the devices or stratagems commonly practised to delay 
proceedings is to allow a decree to be passed ex parte and then SODA to have 
it set aside and prefer an appeal from the order refusing to set it aside. It would 
be noticed that Curgenven, J., used the same language in Kathaswamy Chettiar v. 
Ramachandran‘, viz., that the “guardian betrayed his trust”; though itis quite 
clear that he reached a conclusion which is directly opposed to the conclusion 
arrived at in Ramanathan v. Meyyappa Chettiar?, There is no doubt that the law is 
thus left in some uncertainty. 


If the non-appearance of the next friend is bona fide or in other words for rea- 
sons which would be held to constitute sufficient cause if he were conducting his 
own suit there is no controversy that Order g, rule 9, can be invoked on Lehalf of 
the minor plaintiff. | 

If the non-appearance of the next friend is the result of collusion between him 
and the defendant or if the next friend assumes, for whatever reason, an attitude 
of hostility against the minor plaintiff and consequently refrains from appearing 
there may be “sufficient cause ” for the restoration of the suit. It is unnecessary 
to say anything further on this matter as in this case, there is no suggestion of any 
collusion between the plaintiffs’ next friend and the defendant or that the next 
friend was hostile to the interests of the minor plaintiffs. Cases of such collusion 
and hostility would perhaps be regarded in the language of Ramanathan v. Meyyappa 
Chetitar®, as cases where the guardian has betrayed the interests of the minor or 
in the language of Kathaswamy Chettiar v. Ramachandran‘, as cases where “he 
betrayed his trust.” 

Where a next friend is negligent or deliberately obstiuctive ard the suit 
is dismissed for his non-appearance there is, in our Opinion, no sufficient cause for 
such non-appearance within the meaning of Order g, rule g and therefore no 
ground for restoration. 

The peculiarly difficult position of a minor, who cannot appear by himself 
and who has not only no hand in the selection of his representative but 


I. (1934) 67 M.L.J. 387. 3. (1937) 1 M.L.J. 36. 
2. (1935) 68 M.L.J. 615 : LL.R. 58 Mad. F: (1934) 66 M.L.J. 683 : I.L.R. 57 Mad; 
929. 1009. 
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is incapable in law of choosing him, has, no doubt, led the Courts in Kesho Per- 
shad v. Hirday Narain1, Kathaswamy Chettiar v. Ramachandran*, and Venkataratnam v. 
Nagappa®, to stretch a point and construe the words “‘ sufficient cause >. s0 as. to 
include also cases of negligence or obstruction on the part of the next friend ‘or 
guardian-ad-litem. In our opinion there is not only no justification for such an 
extension but there are also serious practical difficulties in the way of accepting 
an interpretation which would render the expression “sufficient. cause »? entirely 
meaningless as every non-appearance of a next friend or guardian-ad-litem would 
in that view attract the operation of Order 9, rule g or Order g, rule 13. 


A, question of practical importance may no doubt arise as to how best the interests 
of a minor plaintiff can be safeguarded when there is negligence or obstruction on 
the part of his next friend. Apart from dealing with a minor’s suit with 
more leniency in the matter of adjournments which may be necessary for 
preparing for or in the course of the trial, the Court can, where it finds the next 
friend’s conduct of the suit such as is likely to jeopardise the minor’s interests, 
remove the next friend and appoint another where that is feasible ; but where it 
is not and the Court is unable to proceed with the suit because the next friend is 
persistently negligent or wilfully obstructive, it should, while dismissing the suit 
and mulcting the next friend in costs place on record its impressions as to the cir- 
cumstances preceding the dismissal so that in a future suit Gy the minor through 
another next friend or after attaining majority the Court which tries it may know 
whether and how far the previous dismissal should stand in the way of the plaintiff 
getting his rights adjudicated upon. 


According to the argument of appellants’ counsel the conduct of the plaintiffs’ 
next friend amounts at the worst to negligence, but this, in our opinion, is not suffi- 
- cient cause within the meaning of Order g, rule 9. 


The appeal therefore fails and is dismissed with costs. 
K.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE SATYANARAYANA RAO, 
Gopa Somanna (died) and others «æ Appellants" 
D 


Vakina Ramachandra Chowdari and others = Respondents., 


Provincial Insolvency Act (V of 1920), sections 28 (2) and 78 (2)—Suit against insolvent filed without 
leave of Court after the date of filing of the petition for adjudication—Surt decreed after adjudication without any 
objection on the part of the insolvent—Subsequent annulment of adjudication—Application by decree-holder to 
execute his decree—Pleas that decree was nullity and that time between adjudication and its annulment cannot be 
excluded—Sustainabiltty. 

A person was adjudicated an insolvent on and October, 1931, on a petition filed on agrd 

anuary, 1931. A creditor had filed a suit against the insolvent on 24th February, 1931 without 
eave of the Insolvency Court and it was decreed on 12th December, 1931. The adjudication was 
annulled on 15th July, 1940. The decree holder filed a petition to Scie tie decree on gth December, 
1943. On the contentions by the debtor that the decree was a nullity as no leave was obtained 
and that the petition was barred by time as the benefit of section 78 (2) of the Provincial Insol- 
vency Act would not be available inasmuch as the decree was obtained after adjudication, 


Held, that when once the adjudication was annulled unconditionally, it is as if there was no 
adjudication at all at any time and therefore the decree obtained in the suit filed without leave 
was quite valid. 

Ratnavelu Chettiar v. Fransiscu Udayar, (1945) 1 M.L.J. 472, followed. 


As the debt was incurred prior to the filine of the petition in insolvency, the mere fact that the 
decree was passed after the adjudication would not make it a debt incurred after the adjudiction. 
As it was a provable debt and was in fact proved there is no reason for not giving the decree-holder 
the benefit of section 78 (2) of the Provincial Insolvency Act. 


I. (1880) 6 C.L.R. 69. 1069. 
2. (1934) 66 M.L.J. 683: I.L.R. 57 Mad. 3. (1934) 67 M.L.J. 387. 
° A, A. O. No. 489 of 1945. 5th September, 1947. 
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Appeal against the order of the Court of the Subordinate Judge of Ellore, 
dated ist March, 1945 in E.P. No. 5 of 1944 (O.S. No, 105 of 1931, Sub-Court, 
Rajahmundry). 


V. Viyyanna for Appellants. 
D. Muntkanniah for Respondents. 
The Court delivered the following 


_ Jupemenr.—The first judgment-debtor is the appellant. He raised the 
objection to the execution of the decree that the execution petition was barred 
by limitation. He was adjudicated an insolvent on 2nd October, 1931, in I.P. 
No. 7 of 1931, Sub-Court, Ellore, which was filed on 23rd January, 1931. The 
Suit in which the present decree was passed was instituted on 24th February, 1931 
and decreed on 12th December, 1931. The adjudication was annulled on 15th 
July, 1940 and the present execution petition was filed on gth December, 1943. 
The judgment-debtor says that the decree is a nullity as no leave of the insolvency 
‘Court was obtained to institute the suit, as the adjudication in October, 1931, relates 
back to the date of the petition. Secondly he contends that the period between 
the date of adjudication and the date of the annulment ought not to be excluded 
in computing limitation as the decree was obtained after the adjudication. 


In my view there is no substance in either of the contentions. As stated already 
the adjudication was annulled and it is the very judgment-debtor who allowed the 
decree to be passed without objection that leave to institute the suit was not obtained, 
who now raises the question of the invalidity of the decree. The point was con- 
sidered by Somayya, J., in Ratnavelu Chettiar v. Franstscu Udayar1, in which the facts ” 
are similar and he held that when once the adjudication was annulled uncon- ` 
ditionally it is as if there were no adjudication at all at any time and that therefore 
a decree obtained without leave is valid. In reaching, this conclusion the learned 
Judge relied upon the decisions of this Court in Ramaswami Kottadiar v. Murugesa 
Mudaliar® and Kothandarama Rowth v. Murugesa Mudaliar®, and upon the decision 
of a single judge of this Court in Lingappa v. Official Receiver, Bellary*. I respectfully 
agree with the conclusion of Somayya, J.’ Following the said decision I overrule 
this objection. 

In this case the debt was incurred prior to the date of the presentation of the 
insolvency petition and was allowed to be proved in the insolvency, though the 
decree itself was passed after the adjudication. The mere fact that the decree 
‘was passed after the adjudication does not make it a debt incurred after the adjudi- 
cation. The liability was the antecedent liability, antecedent to the date of the 
petition and it isa provable debt and was in fact proved. In these circumstances 
there is no reason for not giving to the decree-holder the benefit of section 78 (2) 
of the Provincial Insolvency Act. Jt is common ground that if this period is excluded 
the execution is in time. 


In the result this appeal is dismissed with costs. 
VS. Appeal dismissed. 





1945) 1 M.L.J. 472. 3. (1903) 13 M.L.J. 372: 1.L.R, 27 Mad. 7. 
Be 7 M.LJ. 229: I.LR. gso Mad. 4. (1937) 47 LW 366. 
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[PRIVY OOUNCIL.]- 


(On appeal from the High Court of Judicature at -Allahabad 1). 


Present :—Lorp Wricut, Lorp Du Parco, Lorp NORMAND, SIR MADHAVAN: 
Nairn AND Sm JOHN BEAUMONT. 


The Commissioner of Income-tax, Central and United Provinces —  <Appellant* 
U. 
Musammat Bhagwati l «e Respondent. 


Income-tax Act (XI of 1922), section 14 (1)—Claim for exemption bp Hindu widow in respect of main- 
tenance allowance—Test to be yaaa ate of agreement providing for payment of matntenance allowance to 
a Hindu widow in an undivided family and creating a charge on properties io secure its payment—Subsequent 
parittion in the family—Provision for payment of the maintenance allowance by some of the groups—-Widow not @ 
party to the partition—Ha allowance if exempt under section 14 (1) from liability to pay income-tax—Hindu 
Lau—Wridow’s right to maintenance—Nature and scope of. 

All that a Hindu widow receiving a maintenance allowance has to prove in order to claim exemp- 
tion under section 14 (1) of the Income-tax Act is that she is receiving the sum in question in hee 
capacity as a widow of the deceased coparcener of a Hindu undivided family. 

An agreement of 1919 between the members of an undivided Hindu family provided that a 
certain amount was to be paid to the widow of a deceased member as maintenance allowance. 
In order to secure its proper payment a charge was created on certain properties. Subsequently 
in 1923 there was a partition in the family, which disrupted into several groups, to which, however, 
the widow was not a party. At the disruption two of the groups agreed to contribute for the payment 
of the maintenance allowance. On a question whether such allowance was exempt from liability 
to pay income-tax, 

Held, that the allowance was received by the assessee as a member of a Hindu undivided family 
within the meaning of section 14 (1) of the Act. It could not be disputed that at its inception, the 
allowance was maintenance which the assessee was entitled to receive in her capacity as the widow 
of an undivided Hindu family. It cannot be said that because of the disruption of the joint family 
in 1923, the assessee could no longer claim herself to be a member ofa Hindu undivided family. 
She was not a party to it. Though the coparceners can break up the family, they cannot by so doing: 
deprive the widow of her right to receive maintenance as a member of the Hindu undivided family. 
Nor could it be said that by the deed the assessee had surrendered her right to maintenance from 
the joint family income and got substituted in its place by virtue of the deed the payment of a money 
allowance which, on account of its character as such has become taxable in her hands. By virtue 
of the deed she effectually secured her maintenance right which was an inchoate one by getting æ 
charge to safeguard it. i 

The widow of a deceased co-parcener in a joint Hindu family has a right of maintenance against 
the surviving coparceners of the joint family quoad the share of her deceased husband which they- 
take by the rule of survivorship. This is an absolute right which accrues to her as a member of the 
joint family. It does not form a charge on the properties of the family, but when necessary, it may 
be made into a charge on a specific portion of the joint family properties not exceeding her husband’s 
cee Separate maintenance may be provided for, by allowance of money or by an assignment 
of land. 


Millard Tucker, K.C., W. Wallach and R. Parikh for Appellant. 
Sir Herbert Cunliffe, K.C. and Jayakar for Respondent. 
Their Lordships’ Judgment was delivered by 


Sm MADHAVAN Nam.— This is an appeal by special leave by the Commissioner 
of Income-tax, Central and United Provinces (hereinafter called “‘ the Appellant’) 
from a judgment and decree of the High Court of Judicature at Allahabad?, dated 
15th October, 1940, passed on a reference made under section 66 (2) of the Indian 
Income-tax Act No. XI of 1922, which set aside an Order of the Assistant Com- 
missioner of Income-tax, dated 7th September, 1938. 


The assessee (hereinafter called “ the respondent”) was assessed to Income- 
tax for the year 1935-36 on the allowance of Rs. 12,000 per annum which she- 
was receiving for maintenance as the widow of one Kalyan Singh. The tax payable 
comes to Rs. 875. 


The question of law referred to the decision of the High Court was 


“ Whether the sum of Rs. 1,000 per month received by the Petitioner (meaning the- 
Respondent) in the account year 1934-35 was received by her as a member of a Hindu undivided: 
family within the meaning of section 14 (1) of the Act. 





> ; 1. I.L.R. (1941) All. 43. 
+ P. C. Appeal No. 86 of _1944- 15th April, 1947. 
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That section reads as follows: 


“ The tax shall not be payable by an assessee in respect of any sum which he receives asi 
member of a Hindu undivided family.” ; 

“The Income-tax Officer answered the question in the negative, and on appeal,. 
his decision was confirmed by the Assistant Commissioner of Income-tax. The 
Appellant also was of opinion that the question should be answered in the negative. 
The High Court, however, answered the question in the affirmative. 


Kalyan Singh, the husband of the assessee, along with his brothers, nephews- 
and cousins formed a Hindu undivided family governed by the Mitakshara law. 
The genealogical tree of the family is as follows : 


Lala Shiam Sundar Das 


| l 
Badio Das. [Ram Chandra (Adopted) Kalyan Singh= 
Bhagawati. 
rn ara ene: 
Sagar Prasad. Kalyan Singh. Ram Das. Govind Das. | 
| Indrawati. Radha Rani. 
| | Raghunath Das 
Hanuman Ram (Adopted). 
Prasad. Gopal. 


Wes, ope i 
Raghunath Das. Gokul Das. Lachman Das. 


Kalyan Singh died on 18th October, 1918, and the surviving members of the family 
became entitled to the whole of the family estate including the share of Kalyan 
Singh deceased. In the course of the mutation proceedings, the Respondent 
contended that her husband died as a separated member of the family and that 
she was heir to her husband. This contention was disallowed by the Revenue 
Court. The parties, however, eventually came to a compromise and a “ deed 
of agreement”? was executed on roth October, 1919, whereby as mentioned in. 
the statement of the case submitted by the Appellant, the assessee 


“ acknowledged her status to be that of a widow in a Hindu undivided family, and furthor 
declared that as such she was not entitled to the estate of Kalyan Singh.” 


It was provided by this document that the first party (male members) 


will pay as maintenance allowance a sum of Rs. 1,000 every month to Mussamat Bhagwati 
(the Respondent) second party.” $ 


It was also provided that in order to secure payment of the allowance to the Res- 
pondent i 


" the first party will be personally responsible and our property moveable and immoveable 
will both be liable.” 


The deed ended with the statement : 


“I, the second party will have no rights or interests in the family property excepting as- 
aforesaid.” 


It is not necessary to refer to the other provisions of the agreement for the purpose 
of this appeal. 

Thereafter, the allowance was regularly paid to the Respondent. On gth 
April, 1923, there was a partition in the family which disrupted into five separate 
groups as follows :— 

(1) Hanuman Prasad and Ram Gopal, sons of a deceased brother of Kalyar 
Singh. 

(2) Gobind Das, brother of Kalyan Singh. 


(3) Ragunath Das, the son of Govind Das, who was adopted by Ram Das, 
a deceased brother of Kalyan Singh and Govind Das. 
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- (4y Gokul Das. 
(5) Lachman Das. 


-At the disruption, Hanuman Prasad and Ram Gopal on the one side (Group 1), 
-and Govind Das on the other side oe 2) each agreed to contribute Rs. 500 to 
the Respondent towards the monthly allowance of Rs. 1,000 that was being paid 
to her. Thus at the material period the Respondent was in receipt of a main- 
tenance allowance of Rs. 1,000 a month, partly from the first group and partly 
from the second group. It should be stated here that to none of the disruption 
proceedings was the Respondent a party- 


In the above circumstances, the Income-tax Officer assessed the Respondent 
“on her allowance of Rs. 12,000 received by her during the account year 1934-35, 
overruling the objections raised on her behalf that she was receiving the amount 
-as a member of a Hindu undivided family within the meaning of section 14 (1) 
of the Act, holding that after the disruption of the family in 1923 


“ owing to the fact of the payment of the allowance to Musammat B ati Sorry agua by 
these persons the Musammat cannot be said to be a member of the family of either of them. It is 
-Clear that she is not a member of any Hindu undivided family existing at present... .” 

He also added as a supplemental ground that the allowance that the Respondent 
had been getting was only by virtue of the deed of agreement and as such was not 
‘exempt under the Act. As already mentioned this order was confirmed by the 
-Assistant Commissioner. 


In stating the case to the High Court, the Appellant based his opinion on the 
und that the Hindu undivided family to whieh the Respondent once belonged, 
ecame disrupted in 1923, and partitioned itself into five separate entities in none 
-of which the Respondent has any “legal place.” According to his view 
“the maintenance allowance which the Petitioner is now receiving from two of these entities 
is not being received by her as a member of a Hindu undivided family as there is no undivided family 
in existence to which she can at present be said to belong.” 
It will be observed that in negativing her claim he did not refer to the supplemental 
ound based on the agreement of roth October, 1919, relied on by the Income-tax 
‘Officer and the Assistant Commissioner. Thus, the question that fell to be decided 
by the High Court on the reference was whether the respondent who was receiving 
Rs. 1,000 per month for maintenance up to gth April, 1923, as a widow in a Hindu 
undivided family was entitled to claim exemption from payment of the income- 
tax with respect to that amount under section 14 (1) of the Act, after the disruption 
‘of the undivided family. 


In support of the exemption, two grounds were urged in the High Court on 
behalf of the Respondent. In the first et it was argued that having originally 
received the allowance as a member of a Hindu undivided family, the capacity 
in which she was receiving it was unaffected by the subsequent disruption among 
the co-parceners and that even if she is to be considered as being no longer a member 
of the Hindu undivided family, she is nevertheless receiving the allowance 
in that capacity within the meaning of section 14 (1) of the Act. The learned 
Judges did not deal with this ground, but characterising it as one “ not altogether 
without force ” they Wan a E to discuss the other ground next urged which they 
thought was “a firmer one ” for the Respondent, namely, that she has not ceased 
to be a member of a Hindu undivided family at all, despite the subsequent dis- 
ruption amongst the co-parceners, and on this, they came to the conclusion that 

“after the disruption of the family on gth April, 1923, the assessee continued to be a member 

of a Hindu undivided family with each of the entities into which the family disrupted irrespective 
of whether any such entity consisted of one male member or cf several male members, ” 
Upon this view of the matter they held that the respondent was entitled to claim 
exemption under section 14 (1) of the Act. The learned Judges answered the 
reference, as expressly stated by them, on the assumption that up to oth April, 
1923, the respondent was receiving her allowance as a widow of a Hindu undivided 
family. 


i 


II] COMMR. OF INCOME-TAX (C. & U.P.) v. MST. BHAGAWATI (P.G.). 577 


To show that the decision of the High Court cannot be supported, Mr. Tucker, 
the learned Counsel for the Appellant, submitted two arguments for their Lordships’ 
consideration, viz., (1) Assuming that the Respondent was receiving the main- 
tenance allowance as a member of a Hindu undivided family till the disruption 
of the family into 5 groups in 1923, she is not entitled to claim the benefit of sec- 
tion 14 (1) of the Indian Income-tax Act, as according to the learned Counsel’s 
reading of the section the three following conditions required for its operation 
cannot be said to exist in her case, these being (a) the assessee must be a member 
of a Hindu undivided family at the time of the assessment, (b) the income in question 
must be received by the assessee in virtue of her capacity as a member of the joint _ 
family, and (c) the allowance must be received out of the income of the joint family, 
explained as meaning that what is received must be part of the income of the family 
of which the assessee was a member. Shortly stated, this argument has reference 
to the two facts that at the time of the assessment, the Hindu undivided family 
from which the Respondent was receiving the maintenance allowance had become 
disrupted in 1923 into 5 groups, to none of which it is alleged she belonged, and that 
at the time of the assessment she was receiving the allowance under the deed of 
agreement of 1919 and not from the taxable income of the Hindu undivided family. 
(2) The learned Counsel’s second argument was that under the deed of agreement 
the Respondent must be considered to have surrendered all her rights to main- 
tenance as such out of the income of the family and what she received has become 
a money allowance taxable under the Act. 


The law is well settled that the widow of a deceased co-parcener in a joint 
Hindu family has a right of maintenance against the surviving co-parceners of 
the joint family quoad the share of her deceased husband which they take by the 
tule of survivorship. This is an absolute right which accrues to her as a member 
of the joint family. It does not form a charge on the properties of the family, but 
when necessary, it may be made into a charge on a specific portion of the joint 
family properties not exceeding her husband’s share. Separate maintenance may 
be provided for, by an allowance of money, or by an assignment of land. 


It cannot be disputed that at its inception, the allowance made payable by 
the male members under the deed, was maintenance which the Respondent was 
entitled to receive in her capacity as the widow of a Hindu undivided family. 
‘She received it as maintenance due to her, as the widow of Kalyan Singh. The 
first line of argument proceeds upon the assumption that up till 1923 the Respondent 
was receiving maintenance as the widow of a Hindu divided family. Whether 
under the deed of 1919, the allowance lost its nature as maintenance allowance 
is a different question which their Lordships will consider later. The argument 
on the part of the Respondent is that the allowance is being received by her in 
her capacity or status as a widow of a Hindu undivided family and the capacity 
in which she was receiving it, is not affected by the severance in joint status that 
took place subsequently in 1923, in the family, to which she was not a party ; and 
it is, therefore, exempt from taxation under section 14 (1) of the Act, as the only 
requisite to be proved under the section is that she was receiving the allowance 
in question in her capacity as a member of the Hindu undivided family. As already 
stated this was the first argument put before the High Court which the learned 
Judges did not consider. 

Under the Act, a Hindu undivided family is treated as a unit of taxation. 
Section 14 (1) of the Act exempts an assessee from payment of the tax in respect 
of any sum which he receives as a member of a Hindu undivided family. It is 
clear that the object of the section is to avoid double taxation. The question in 
the present case is what has the Respondent to prove in order to claim the benefit 
of the section. In support of his contention, Mr. Tucker relied on two decisions. 
Commissioner of Income-tax, Bihar and Orissa v. Maharani Lakshmibati Saheba+ and 
Commissioner of Income-tax, Bihar and Orissa v. Visheshwar Singh*. The judgments 
in both cases were delivered by Agarwala, J. In the first case, the learned Judge 





1. (1934) I.L.R. 14 Pat. 313. 2. (1933) I.L.R. 14 Pat. 785 (S.B.). 
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stated that section 14 (1) of the Act premises (1) a Hindu undivided family ; (2) that 
the person claiming exemption is a member of the family ; and (3) that the sum 
referred to is received as a member of the family. Then the learned Judge made 
general observations about the meaning and application ofthe section; but no 
occasion arose for’ the application of the principles which the learned Judge eluci- 
dated, to the case before hie, as he held on the facts, 

“ that the assessee did not, during the assessment by the Income-tax Officer or in her esi 

from that assessment, raise the issues necessary for the determination of the questions of fact which 
arise under section 14 (1).” 
_ The learned’ Counsel submitted that as the conditions required for applying the 
section as stated in the judgment did not exist with respect to the Respondent at 
the time of the assessment for reasons already explained, she is not entitled to claim 
exemption under the section. In their Lordships’ view all that is required to be 
proved by the Respondent at.the time of the assessment in order to claim exemp- 
tion under the section is that sheis receiving the sum in question in her capacity as. 
a widow of the deceased co-parcener of a Hindu undivided family. If she proves 
that she is receiving the sumin that capacity or status, then she is entitled to exemp- 
tion under the section. If the decision means that the Respondent should prove 
anything more than what their Lordships have stated she should prove to claim 
the exemption, then they are unable with great respect to agree with it. The second. 
decision relied on does not advance the Appellant’s case much further. In the 
next decision of the same Court, Commissioner of Income-tax, Bihar and Orissa v. 
Maharani Manjuri Kuarit, which was stated by Mr. Tucker to be against him, 
the test to be applied when exemption is claimed under the section was thus, 
stated by Fazl Ali, C. J., 

“The question is whether the maintenance is received by her (the assessee) by virtue of some- 

right whether baséd on custom or law, or is in the nature of a gift or indulgence.” 
The learned Chief Justice followed the previous decision “of his own Court, 
Commissioner of Income-tax, Bihar and Orissa v. Visheshwar®, and various other decisions 
of other Courts including one of the Madras High Court, viz., Commssioner of 
Income-tax v. Kamindar of Chemudu®, where it was held by Ramesam, J., with reference 
to the facts of the case that, 

“ the question in the case is not whether the income belongs to the zamindar or whether it belongs- 

to the joint family of which the assessee is a member, but whether the assessee received his payment 
as a member of a Hindu undivided family.” 
Agarwala, J., in the second decision of the Patna High Court referred to above, 
thought that the principle was stated too widely in that case. A few other decisions 
were also referred to by the learned Counsel. Their Lordships do not propose 
to discuss these decisions in detail, as it appears to them that the test to be applied 
when exemption is claimed under the section is clear and is what they have already 
stated, viz., ifas in the present case a Hindu widow proves that she is receiving the 
allowance in question by virtue of her right or in her capacity as a member of the 
Hindu undivided family, then she is entitled to claim the benefit of the section. 
It was strenuously argued that because of the disruption of the joint family in 
1923, the a dan Na can no longer claim herself to be member of a Hindu undivi— 
ded family. Their Lordships are unable to accept this contention. The 
Respondent was not a party to the partition ; it is true that the cO-parceners can. 
break up the family, but they cannot by so doing deprive the widow of her right ta. 
receive maintenance as a member of the Hindu undivided family. In their view, 
the question to which of the groups the Respondent belongs after the disruption 
of the joint family in 1923, does not arise for decision in this case. 


The next question is whether by the deed of agreement the Respondent has 
surrendered her rights to maintenance from the joint family income and got substituted. 
in its place by virtue of the deed, the payment of a money allowance which on 
account of its character as such has become taxable in her hands. Their Lordships: 
have already referred to the real nature of a Hindu widow’s right of maintenance.. 
a ee ee 


I. (1945) I.L.R. 24 Pat. 159. 3. (1934) 67 M.L.J. 306: I.L.R. 57 Mad. 
2, (1935) LL.R. 14 Pat. 785 (S.B.). 1023 (S.B.). . 


TI] COMMR, OF INGOME-TAX (0. & U. P.) v. MST, BHAGWATI (P.0.) 579 


It is perhaps the most valuable right which a Hindu widow, in a joint Hindu 
family under the Mitakshara law can have , as she has no right to a share in the 
joint family property and her right is to maintenance and maintenance only. The 
extreme worth of this right to a childless widow who has usually no other resource 
in a joint Hindu family must have been one of the aspects of the problem present 
to the mind of the Legislature when it exempted generally from taxation any 
sum which an assessee receives as a member of a Hindu undivided family. 


Turning to the deed of agreement in the present case it shows that the parties 
resorted to litigation in the revenue Courts where the Respondent raised the ques-, -- 
tion that her husband died separate from the other members of the family, and 
as a result of the agreement which ended the dispute, she got what is described in 

the deed 


“as maintenance allowance, a sum of Rs. 1000 every. month,” 
and what is more important, 


“in order to secure the payment of the monthly allowance the first party under the deed 
{the male members) became personally responsible and our property moveable and immoveable 
became liable.” 
It is clear that by the creation ofa “charge,” this provision:in the deed made 
‘her right of maintenance safe and secure. The deed ended with the statement 
that the Respondent 


“will have no rights or interest in the family property excepting as aforesaid ”, 
which means as correctly described by the Income-tax Commissioner, 


“ whereby the petitioner (Respondent) acknowledged her status to be that of a widow in a Hindu 
undivided family, and declared that as such, she was not entitled to the estate of Kalyan Singh,’, 


her husband. 


Their Lordships fail to see how by the above provisions the Respondent has 
surrendered her rights to maintenance from the family properties. It was argued 
by Mr. Tucker that, ` 


“even though the Respondent technically remained a member of the family, she ceased to re- 
ceive the income by her title as a member of the family, but began to receive it by virtue of the deed 
which fixed a liability on the people concerned, irrespective of the land which belonged to them.” 


“Their Lordships cannot accept this view. As they read the deed, the Respondent 
by virtue of it effectively secured her maintenance right which was an inchoate 
one, by getting a charge created to safeguard it, Referring to provisions for main- 
tenance, Sir Thomas Strange in his Hindu law—WSee volume 1, page 23 1—observes: 
“ In whatever way the provison is made, care should be taken to have it secured. The manner 
-of doing this is discretionary, there being no special law, directing how provision is to be made.” 
- The Respondent in the present case has only acted on the advice generally tendered 
to make the position secure in such cases. Instead of surrendering her right to 
maintenance from the family income, she has now made it by the deed more secure 
and definite with the result that subsequent disposition, if any, of the property by the 
male members, will leave her rights unaffected. In their Lordships’ view the 
maintenance right has not lost its original character, of what is due to her from 
the income of the joint family as a member of the Hindu undivided family. To 
read the deed in any other sense will be to put a wrong construction on the 
-document. 


Before they conclude, their Lordships should add that Sir Herbert Cunliffe, 
‘in further support of his case, urged that the appeal should be dismissed having 
regard to section 25-A of the Income-tax Act which deals with ““ Assessment after 
„partition ‘ofa Hindu undivided family.’ ” That section after stating in clause (1) :— 


“ Where at the time of making an assessment under section 23, it is claimed by or on behalf of 

any member of a Hindu family hitherto assessed as undived that a i arises has taken place among 
the members of such family, the Income-tax Officer shall make such inquiry thereinto as he may 
think fit and if he is satisfied that the joint family property has been partitioned among the ‘various 
members or groups of members in definite portions, he shall record an order to that effect... ..” 
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states under clause (3) : 


“< Where such an order has not been passed in respect of a Hindu family hitherto assessed as 

undivided, such family shall be deemed, for the purposes of this Act, to continue tobe a Hindu un- 
divided family.” 
It was argued that when in the course of assessment proceedings initiated after 
partition in @joint Hindu family, the question is raised, as in the present case, 
whether the assessee still remains a member of a Hindu undivided family, it is in- 
cumbent on the Income-tax Officer to pass an order as required by clause (1) of 
section 25-A, and such an order not having been produced in this case, the appeal: 
should be dismissed. The point is a new one and except for some departmental 
correspondence proper materials for deciding the question have not been placed’ 
before their SEREN In the circumstances their Lordships refused to bear argu-- 
ments on this new pcint. 


For the reasons mentioned above their Lordships will humbly advise His 
Majesty that this appeal should be dismissed with cost. 


Solicitor for Appellant: Solicitor, India Office. 

Solicitor for Respondent: Harold Shephard. 

V.S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — SIR FREDERICK WILLIAM GENTLE, Chief Justice AND Mr. JUSTICE. 
TYAGARAJAN. 


Ramappayya sa Appellant* 
U. 
Subbamma and others .. Respondents. 

Legal Practitioner— Authority to compromise in the absence of express authorisation by the rakalatnama, 

An express and explicit direction or power in the vakalatnama given to an advocate ora pleader- 
to conduct and defend a suit, which must mean to contest it, cannot be deemed to include a direction: 
or power to compromise it. 

A vakalatnama provided : “ T (fourth defendant) do hereby appoint and retain (the advocate) 
to appear for me in the above suit and to conduct and defend the same.” This was followed 
by express directions for the advocate to conduct and defend proceedings in any application foe- 
execution, appear in all miscellaneous proceedings in the ‘suit until all decrees or orders are satisfied 
or adjusted ; to obtain the return of all documents, draw any moneys payable to the client; to. 
accept service of notice of all appeals or petitions filed in any Court of Appeal, reference or revision. 
There was no reference made to a compromise of the suit. 


Held, that in a vakalatnama conferring in detail, stx separate distinct powers, the absence of” 
a power or direction to compromise was not without significance. As the client had only empowered 
the advocate to appear for her and to conduct and defend the suit and she had not empowered him 
to settle it, he bad no express authority to effect a compromise, but solely to contest the suit. In the- 
circumstances no implied authority arose or could be deemed to have been conferred upon him 
to make a compromise binding upon his client. 


Sarathkumari v. Amulyadhan, A.I.R. 1923 P.C. 13, followed ; Jiwibai v. Ramkuwar, 1.L.R. 1946- 
Nag. 824 (F.B.), dissented from. 


Appeal] against the order of the Court of the Subordinate Judge of South Kanara 
dated 8th September, 1945 in A.S. No. 154 of 1945 (O.S. No. 182 of 1943, District 
Munsiff Court, Karkal). 

(On an order of reference dated 11th August, 1947, by Yahya Ali, J., this. 
appeal coming on for hearing, the Court delivered the following Judgment) :— 

T. Krishna Rao for Appellant. ! 

K. Y. Adiga and K. P. Adiga for Respondent. 

The Judgment of the Court was delivered by 


The Chief Fustice—In this civil miscellaneous appeal the sole point for decision: 
whether an advocate—or a pleader—to whom a vakalatnama is given, has power- 





“A. A. O. No. 696 of 1945. 4th September, 1947. 
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in the absence of express authorisation to compromise the suit on behalf of the- 

party for whom he appears. 


The appeal came before Yahya Ali, J. who directed it to be placed before 
the Chief Justice for orders, in light of the conflict in the decided authorities. 
Hence it comes before this Bench for disposal. oe 


In the Court of the District Munsiff of Karkal the plaintiffs claimed possession 
of some immoveable property as the reversioners of one Keshava Bhatta deceased, 
the last male holder. During her life-time, his widow purported to settle the pro- 
perty upon one Puttappayya who, having died, was survived by the five defendants, 
some of whom claimed the property and were in possession of it. The suit was 
laid against all survivors. The third and fifth defendants remained ex parte ; 
the first, second and fourth defendants contested the suit on the ground that 
the property was demised by Keshava Bhatta by will to his widow who consequently 
had full disposing power over it. The first defendant asserted no interest, alleging 
that the property had been allocated to the second defendant in a partition. The 
second and fourth defendants further alleged that moneys had been spent by way 
of repairs and improvements and, in any event, the expenditure should be reim- 
bursed. The first defendant appeared by a pleader and the second and fourth 
defendants were represented by an advocate to whom respectively they gave 
vakalatnamas signed by each of them. The suit was compromised and a decree 
was passed upon the terms endorsed upon the plaint, including that the three con- 
testing defendants agreed there should be a decree for possession. ‘The endorse- 
ment was signed by the first and second defendants, by the pleader for the former 
and by the advocate for the second and fourth defendants ; the fourth defendant 
was not in Court and did not sign the terms. She disputes the validity of the com- 
promise, so far as she is concerned, alleging she did not agree to it and the advocate- 
had no authority to effect it on her behalf. No point arises by reason of the second 
and fourth defendants being represented by the same advocate and the appeal 
has been treated and argued as if she had given a separate vakalatnama to the 
advocate and he had appeared for her alone. 


An appeal by the fourth defendant to the learned Subordinate Judge of South 
Kanara challenging the validity of the settlement, so far as she is concerned, was 
allowed ; the decree passed against her was set aside and the trial Court was directed. 
to proceed with the trial of the suit with reference to that defendant’s defence and 
decide the matter on the merits. This is an appeal by the plaintiffs against the 
decision of the learned Subordinate Judge. 


The vakalatnama provides that, 

“1 (fourth defendant) do hereby appoint and retain (the advocate) to appear for me in the- 
above suit and to conduct and defend the same.” 
Then follows, with regard to the suit, express directions for the advocate to con-- 
duct and defend proceedings in any application for execution, appear in all mis-. 
cellaneous proceedings in the suit until all decrees or orders are satisfied or adjusted ; 
obtain the return of all documents ; draw any moneys payable to the client ; accept 
service of notice of all appeals or petitions filed in any Court of Appeal, reference 
or revision. In all there are six express directions, powers or authorities given 
in the vakalatnama. There is no reference made to compromise of the suit, but, 
on the contrary, the advocate is expressly directed to conduct and to defend it ; 
the other powers or directions are to do the several things, therein mentioned, 
after a decree had been passed. 


Before referring to the decided cases I desire to make two observations. It 
is difficult to see how an express and explicit direction or power to conduct and 
defend a suit, which must mean to contest it, includes a direction or power to com- - 
promise it. The vakalatnama confers, in detail, six separate and distinct powers 
and the absence of a power or direction to compromise is not without significance. 


On behalf of the appellants it was argued that the advocate’s authority to 
appear for the client, to conduct and to defend the suit impliedly included authority- 
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‘to compromise it. Reliance for this contention was placed upon Sourendranath. 
Mitra v. Taubala Dasit, where their Lordships of the Judicial Committee held. 
that an advocate, admitted to practice by the appropriate’Court in India, when 
briefed in a suit, has implied authority of his client to settle the suit by a compromise ; 
it was however observed at page 1319 of the report that, 

““ Where the legal representative in Court of a client derives his authority from an express written 
authoiity such as a vakalatnama, different considerations may well arise and, in such cases, their 
Lordships express no opinion as to the existence of any implied authority of the kind under discussion.” 
There the advocate’s authority was derived from his being retained and being 
briefed by a solicitor to appear on behalf of the client ; that is to say, his authority 
was a general one endorsing him with power to do all things connected with the 
proceedings as and when occasion should arise ; he was not given any vakalatnama 
by the client containing the terms of his authority, in which circumstance the Board 
‘seemed to have contemplated a different position might exist. 


In Jagpati Mudaliar v. Ekambara Mudaliar*, a vakalatnama empowered a pleader 
“to conduct a suit and the client agreed to accept all acts done by the pleader in Court 
-concerning the suit ; it was held by a Division Bench there was no authority to com- 
promise. A decision by another Division Bench to a similar effect is found in Thenal 
Ammal v. Sokkammal®, even when the vakalatnama authorised the advocate to pre- 
-sent, if necessary, a petition for razinama for withdrawal and to sign razinama with- 
‘drawal. But in Jiwibai v. Ramkuwar*, a Full Bench expressed the opinion 
that barristers, advocates and pleaders in India have inherent powers to compro- 
mise claims without the authority or consent of their client, unless their powers 
have been expressly countermanded in that behalf, irrespective of whether a written 
authority to act or plead is or is not given. Again in Viswanatha Chettiar v. Appa 
_Naicken®, a vakalatnama contained a provision by which the client agreed to accept 
all proceedings conducted by an advocate as if done by the client personally ; 
Horwill, J., observed that it was not unreasonable to bear in mind that advocates 
-ordinarily have authority to compromise and also to assume that it was intended 
to embody that authority which, in the absence of a vakalatnama, would be implied, 
the learned Judge was, therefore, not prepared to say that a compromise which 
‘had been made was illegal. 

Any doubt which might exist, regarding the meaning and effect of a vakalatnama 
„containing provisions similar to those in the present case, is oe! a pronounce- 
ment of the Judicial Committee in Saratkumant v. Amulyadhan®. ere, a parda- 
nashin lady executed a power of attorney appointing several persons, including 
Babu Probodh Kumar Das her vakils to argue her case, to inspect the records, 
-execute documents and deposit and withdraw moneys and do all such other acts, 
the same to be accepted and ratified as acts done by her. The abovenamed vakil 
‘purported to enter into a compromise on her behalf ; he never saw her, never spoke 
to her in reference to the compromise nor had any communication with her touching 
it. It was observed by the Board at page 15 of the report that 

“it has been well established and is not, as their Lordships understand, questioned in this case, 
-that a vakil appointed under such a power of attorney as this is not endowed with power or authority 
to compromise the suit he is thus retained to argue.” . 
“Whether it is called a power of attorney or a vakalatnama the authority of the.. 
advocate in the present instance, is derived from the written document. In prin- 
-ciple, there is no difference whether the client is a pardanashin lady or a lady who 
-does not observe gosha or anybody else. The fourth defendant empowered the 
advocate to appear for her and to conduct and defend the suit ; she did not empower 
him to settle it on her behalf. He had no express authority to effect a compromise, 
but solely to contest the suit. In those circumstances no implied authority arises 
-or can be deemed to have been conferred upon him to make a compromise which 
-was binding upon his client. 





1. (1929) 58 M.L.J. 551 : L.R. 57 LA. 133; 4. I.L.R. 1946 Nag. 824 (F.B.). 
1.L.R. 57 Cal. 1311 (P.O). 5. (1943) 2 M.L.J. 168. 
2. at 8 M.L.J. 40: LLR. 21 Mad, 274. 6. 1923 P.G. 13 (P.C.) 
g. (1947) 41 Mad. 233. á 
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-. “- In light of the pronouncement by the Board in Sarathkumari v. ekan argc 
< and, with respect, differing from the decisions to the contrary, above cited, in my 
opinion the learned Subordinate Judge was correct and this Civil miscellaneous 
appeal must be dismissed with costs. The suit will be remanded to the trial Court, 
as directed by the lower appellate Court. n 


Tyagarajan, J.—I agree and have nothing to add. a 
V.S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, Jusricz BELL AND MR. Justice GOVINDARAJACHARI. 
Sivalinga Thevar .. Appellani* 


D. 
Srinivasa Mudaliar and others .. Respondents. 
, Limitation Act (IX of 1908), article 182—Decree against father and son—Execution against son—Limi- 
tation—If affected by the fact of the execution of the decree against the father not being barred. 

Where a father and a son are sued and there is a decree both against the father and the son, 
the decree as against the son would became barred by limitation if an application is not made within 
the time prescribed by article 182 of the Limitation Act, notwithstanding that for some reason or 
other (in this case insolvency) execution of the decree against the father is not barred by time. In 


such a case for purposes of limitation the decree against the son must be looked at independently 
from the decree against the father and in fact as if they are not so related. 


Venkataranga Reddi v. Chinna Sithamma, (1941) 1 M.L.J. 270 and Padarty Balayya v. Dorapu- 
reddi Parvateeswara Rao, (1947) 1 M.L.J. 85, followed, 

Appeals against the order of the District Court of East Tanjore, dated 22nd 
January, 1945 in E.P. No. 62 of 1944 (in O.S. No. 30 of 1931, Sub-Court, Tiruvarur) 
on the file of the District Court, East Tanjore. 


S. Ramachandra Atyar for Appellant, 
A. V. Viswanatha Sastri for Respondents. 
The Judgment of the Court was delivered by 


Govtndarajachan, F7.—A.A.O. No. 519 of 1945 :—This is an appeal by the third 
defendant against an order directing execution against him of a decree, dated 
8th September, 1932 which was in respect of a promissory note executed by one 
Govinda Thevar. Govinda Thevar died before suit. His father Veerappa Thevar 
was the first defendant and his brothers Gopala and Sivalinga were the second and 
third defendants. The fourth defendant Veerappa Thevar was the son of the 
executant of the promissory note. The fifth defendant Murugappa Thevar was 
the son of Gopala the second defendant. There was a personal decree against 
defendants 1 and 2 who alone were majors while the decree against the other 
defendants who were minors was only against their interests in the family properties. 
On the 15th October, 1932 the decree-holder applied in E.P. No. 125 of 1932 
for execution. This petition was dismissed on 20th November, 1933 as no sale 
batta was paid. On 1st November, 1933 the adult members of the family applied 
-for their adjudication as insolvents in I.P. No. 29 of 1933 on the file of the Sub- 
ordinate Judge’s Court, Tiruvarur. An order of adjudication was made on Igth 
December, 1933. Nothing was done in the matter of execution of the decree 
till 8th November, 1943, when the decree-holder filed E. P. No. 70 of 1943 for 
attaching a portion of a fund which was in the custody of the Official Receiver who 
would appear to have sold in the insolvency of the adult members of the family 
not only their interests hut also the interests of the non-insolvent members. On 
29th January, 1944, the Court dismissed the petition holding that the entire sum 
with the Official Receiver must be taken to represent the shares of the insolvents 
alone. The present execution petition No. 62 of 1944, out of which this appeal 


ee Se Sg NGANA NAN GANGGA NAN, 
I. AIR. 1923 P.G. 13, 
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arises was filed on 28th March, 1944, for the attachment of the interests of defend- 
ants 3 and 5 in the family properties on the footing that their interests had not 
vested in the Official Receiver by reason of the insolvency of the adult members 
of the family, In the execution petition it was stated in paragraph 6 that E. P. No. 
125 of 1932 was closed on 20th November, 1933, on receipt of a stay order from 
the Subordinate Judge’s Court, Tiruvarur, and on the basis of this Menak one 
of the prayers in the execution petition was that the execution petition No. 125 of 
1932, should be revived. In view of what has already been stated, this alle- 
gation in respect of E. P. No. 125 of 1932 is not correct as that execution petition 
was dismissed for the decree-holder’s default and not by reason of any stay order 
obtained from the Subordinate Judge’s Court, Tiruvarur. The prayer therefore 
aF the revival of E. P. No. 125 of 1932 was evidently not pressed before the lower 
ourt. 


Objection was taken on behalf of the third and fifth defendants that the exe- 
cution petition is barred by limitation. The learned District Judge overruled this 
objection substantially holding that since Veerappa Thevar and Gopala were 
insolvents a decree against them could be executed against the third and fifth 
defendants by an application of the doctrine of pious obligation since the execution 
of the decree against Veerappa Thevar and Gopala is not barred by limitation. 
It is contended on behalf of the third defendant, who is the appellant in this appeal, 
that the learned District Judge was in error in his decision on the question of limi. 
tation. It is argued that where a father and a son are sued and there is a decree 
both against the father and the son, the decree against the son would become 
barred by limitation if an application is not made within the time prescribed in 
Article 182 notwithstanding that for some reason or other execution of the decree 
against the father is not barred by time. The decisions in Venkataranga Reddi v. 
Chinna Sithamma+, and Padarty Balayya v. Dorapureddt Parvateeswara Rao*, are quoted 
in support of this argument. In our opinion, they fully bear out the contention 
advanced on the appellant’s behalf. l 


It is pointed out in these rulings that there are three classes of cases which 
have varyi g consequences on the question of limitation : (1) where a suit is filed 
against the: ather alone and the son is not made a party to the suit. In this case 
the decree against the father can be executed against the son’s interest in the family 
property and there is no question of separate limitation so far as such execution 
is concerned. (2) The same result will follow in a case where a Hindu father 
and his sons are sued but the suit is withdrawn against the son or the son is exone- 
rated for some reason or other and there is consequently no adjudication as to his 
liability in respect of the debt due sued for. (3) The third class of cases, with which 
we are directly concerned is where a decree is passed against the father and the son. 
It has been definitely ruled in the decisions, to which we have just referred, that 
where there is a decree against the son and the father, for purposes of limitation 
the decree against the son must be looked at independently from the decree against 
the father and in fact as if they are not so related and that even if the decree-holder 
is in time in seeking execution against the father it does not necessarily follow that 
execution against the son would also be in time. 


The decree-holder in the present case did nothing whatever from 1933 to 1944. 
when he filed the present execution petition or at any rate till 1943 when he filed 
E. P. No. 30 of 1943. Execution against the son’s interest cannot therefore be 
had because of the bar of limitation whatever might be the position as regards 
execution against the father’s share. 


On behalf of the respondent (decree-holder) Mr. Viswanatha Sastri frankly 
admitted that if the two decisions cited above are regarded as laying down the 
correct law the result would no doubt be the dismissal of the execution petition. 
But he argued that the propositions enunciated in those decisions reveal a certain 
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absence of logic and that they require reconsideration. We are unable to see 
anything illogical in the propositions laid down in those decisions. If a creditor 
chooses to make the son a party and secures the benefit of a decree against him he 
must also face the consequences of that part of the decree getting barred by limi- 
tation if he does not file an execution petition within the time prescribed by law 
and cannot maintain that it is not barred because for some adventitious reason 
execution against the father is not barred. The point of the above decisions is 
that when the liability of a son arising under the doctrine of pious obligation gets 
crystallised into a decree of Court, it is no longer permissible to look at the original 
obligation which is merged in the new obligation created by the decree. The 
relationship between the two defendants is thereafter irrelevant and the son is 
entitled to ask that for purpose of limitation in the matter of the execution of the 
decree he and his father should be regarded and dealt with as if they are merely 
two judgment-debtors. We respectfully agree with the reasoning of the two 
decisions which have been quoted and the consequence will be that the appeal will 
be allowed with costs here and in the lower Court. 


A. A, O. No. 64 of 1946 :—This is an appeal by the decree-holder in respect 
of the same execution petition. In this appeal the decree-holder seeks to make 
the shares of Subrahmanya, another son of Veerappa Thevar the first defendant, and 
Vadagunada a grandson of Veerappa Thevar, liable for satisfaction of his decree. 
He asks for attachment of their shares which are one-fifth and one-fifteenth res- 
pectively. It would appear that neither of these persons was a party to the execution 
petition and no relief was sought against their four-fifteenths share. The only 
prayer in the execution petition was that the eight-fifteenths share of the non- 
insolvent defendants 3 and 5 should be attached and sold in execution of the plaintiff’s 
decree. It turned out that defendants 3 and 5 have only four-fifteenths share 
between themselves. However that may be, the concerned persons not being 
parties to the execution petition and there being no prayer in respect of their shares 
there is no way in which the decree-holder can get the relief which he is now seeking. 


The appeal therefore fails and is dismissed. No separate order as to costs. 
V.S. . — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice BELL AND MR. JUSTICE GOVINDARAJACHARI. 


Gopalakrishna Kunikullayya and another .. Appellanis® . . 
2. 
Narayana Kamada and others se Respondents. 
Civil Procedure Cods (V of 1908), Order 47, rule TA aa Sor review—Succeeding judge entei taining 
— Objection not raised in Court—Interference in appeal. d 


Under Order 47, rule 2 of the Civil Procedure Code an application for review should be made 
only to the Judge who passed the decree and cannot be made to his successor in office. Where, 
however, such an application is entertained by the succeeding Judge without any objection being 
raised by the other party and the case is dealt with on the merits, it is not open to that party in 
appeal to contest the validity of the order of the lower Court on the ground that the application 
should not have been entertained by the succeeding Judge. 


Appeal against the order of the Court of the Subordinate Judge, South Kanara 
dated 23rd December, 1944, in R. I. A. No. 1136 of 1943 in Q. S. No. 12 of 1943. 

T. Krishna Rao for Appellants. 

K. Y. Adiga and K. P. Adiga for Respondent No. r. 

H. Prabhakara Rao (Court Guardian) for and and 3rd Respondents. 

The Judgment of the Court was delivered by 

Bell, F7.—This appeal arises out of the rejection of the plaint in O. S. No. 12 
of 1943 by the then Subordinate Judge ofSouth Kanara on the ground that additional 
Court-fee which had been ordered to be paid by the plaintiff was not paid within 
the time limited. We think that a few dates may be of importance in this case. 





*A.A.O, No. 146 of 1945. 25th August, 1947. 
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The enquiry with regard to the Court-fee was held on roth September, 1943. The 
order was then made that an additional Court-fee of Rs. 345 and odd was to be 
paid by goth September, 1943. Time was extended from that date twice until 
16th October, 1943. As Court-fee was not paid within the time specified the plaint 
was rejected. It is urged and it is no doubt true that the proper course for the 
plaintiff to have pursued was to appeal against that order. But instead he filed 
an application under Order 9, rule 9, of the Code of Civil Procedure and section151 
to set aside the order. The application was filed on 2nd Novemter, 1943. It 
was supported by affidavit and the Subordinate Judge, accepting the plaintiff's 
contention set aside the order on 15th January, 1944. The suit was thereupon 
restored and the plaintiff was given further time to pay the Court-fee. The appel- 
lants-respondents 5 to 7 in the lower Court then came up to this Court in revision in 
Cr. P. No. 279 of 1944. They argued successfully that neither section 151 nor 
Order 9, rule g of the Code of Civil Procedure applied. Lakshmana Rao, J., 
agreeing with their contentions nevertheless held that the order of the Subordinate 
Judge was open to review and that as the plaintiff had offered to pay the proper 
Court-fee it was right and proper that he should have an opportunity of appearing 
once more and having the order reviewed in the lower Court. The order of the 
Subordinate Judge was accordingly set aside in revision. The application for 
restoration of the suit was remanded to the lower Court for disposal as an applica- 
tion for review provided that the plaintiff paid the requisite Court-fee within a 
month from the date of the High Court decision. 

The Court-fee was paid, the other formalities were complied with and in due 
course the matter came before the Subordinate Judge. It happened, however, 
that in the intervening period the former Judge had been transferred and a new 
Judge sat in his place. The new Judge after a full investigation into the matter 
allowed the review petition on 23rd December, 1944. He set aside the order of 
rejection of the plaint and restored the suit to the file. 


It is conceded that neither before Lakshmana Rao, J., nor before the Subordi- 
nate Judge was any point taken under Order 47, rule 2 of Fthe Code of Civil 
Procedure. This rule provides shortly that where a review is sought of the decree 
by a Judge, other than a High Court Judge, upon grounds other Dau the discovery 
of new and important matter of evidence as referred to in rule 1 or the existence 
of a clerical or arithmetical mistake or error apparent on the face of the decree, the 
application shall be made only to the very Judge who passed the decree and cannot 
be made to his successor in office. 

No doubt the section is clear and no doubt the application should have been 
made only to the very Subordinate Judge who passed the order but as stated this 
point was not taken in the Court below and the advocate who appeared there 

‘for the appellant contested the case fully and at length on its merits and merits 
- „alone. Weare of opinion that this question of law cannot now be raised for the 
first time in this Court. Had the question been raised in the lower Court the plain- 
tiff would have been in a position to seek relief in the High Court and could have 
pleaded all the grounds available to him for restoration of his suit. It is apparent 
from the dates mentioned above that an injustice would be done to the plaintiff 
if this point were allowed to be taken now. 

On the merits it has been stated that the Subordinate Judge misdirected him- 
self in relying on the decision of Ramesam, J., in Subbaraya v. Sundaresa*. In fact 
this case appears to have been overruled by the decision in Stwasubramanta v. 
Adatkalam®. It does not appear to us that this point is material because clause 
1 of Order 47, rule 7 of the Code of Civil Procedure sets out clearly the grounds 
under which the appellant can come to this court and the point in question appears 
to come neither under rule 2 or the provisions of rule 4, of Order 47, of the Code 
of Civil Procedure. In the result we are of opinion that this appeal should be 
dismissed, with costs. 

B.V.V. — Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice HORWILL AND Mr. Justice SATYANARAYANA RAO. 

Pulla Madduleti Reddi < .. Appellant* 
D. 
Rahiman Bi, lunatic, by guardian Hakim Sayed Kamaloddin (died) 
and others .. Respondents. 

Cuil Procedure Code (V of 1908), section 151 and Order 22, rules 4 and 11—Power to reopen final decres 
under section 151—Final decres wn partition suit—Appeal—Death of respondents—Lagal Representatives not 
brought on record wn time—Appeal, if does not abate—Rules as to abatement—Duascretion of Court in applying 
them to cases of (oil Revision Petitions. 


The law provides that a decree once , except to the extent to which the code gives the 
Court power to correct mistakes or accidental slips, could be vacated only either by way of an 
appeal or by way of a review. A Court has no jurisdiction to reopen under section 151 of the Civil 
Procedure Code a decree which has become final, when it is neither alleged nor found that there was 
any mistake or accidental slip in the proceedings before it. 

There is no exception in the case of an appeal against a final decree in a partition suit as regards 
abatement and if the legal representatives of the deceased respondents are not brought on record 
the appeal abates, 


In the matter of abatement the Court has got a larger discretion in the case of Civil Revision 
Petitions as the rules relating to abatement applicable to suits and appeals do not strictly apply to 
Civil Revision Petitions. 

Appeal against the decree of the District Court, Kurnool, in M. P. No. 176 of 
1944 in O. S. No. 8 of 1942, Subordinate Judge’s Court, Kurnool, etc. 

P. C. Parthasarathy Aiyangar for Appellant. 

V. S. Narasimhachar for Respondents. 

The Judgment of the Court was delivered by 

Satyanarayana Rao, 7.—This appeal and the civil revision petition arise out of 
a suit for partition instituted by the legal representatives of the daughters of one 
Rahman Sahib. Rahman Sahib had three daughters and two sons. The plaintiffs 
are the descendants of the daughters and they are entitled to three-sevenths share 
in the estate of Rahman Sahib. The fourth defendant is one of the sons of Rahman 
Sahib and he died during the pendency of the suit and his interests are represen- 
ted by the 14th defendant, his son. Mahboob Sahib was the second son of Rahman 
Sahib ; he died and his sons, defendants 1 to 3, were impleaded as parties to the 
partition suit. In the suit the plaintiffs claimed division of 12 items of property, 
items 1 to 12. Of these items the eastern portion of item 1 and the southern portion 
of item 6 were purchased by the fifth defendant on the roth July, 1935, under Ex. D“4 
from defendants 1 to 3. When the suit was taken up for trial the plaintiffs aban- 
doned their claim for partition of items 2 to 5 and 10 which were claimed by defend- 


ants 1 to 3 as the self-acquired property of their father, Mahboob Sahib. ` The- 


+ 


only contesting defendant in the suit was the fifth defendant and he claimed that. - 


as he is a bona fide purchaser for value of the eastern half of item 1 and the southern : 


half of item 6, and that by way of adjustment of equities in the partition the interest 
purchased by him in items 1 and 6 should as far as possible be allotted to the shares 
of ‘defendants 1 to 3. The fourth defendant remained ex parte in the suit and after 
his death the 14th defendant, his son, was impleaded as his legal representative. 
Though he appeared by a pleader he did not file any written statement claiming 
a division of his share and allotment to him of properties. ‘The learned Subordi- 
nate Judge who tried the suit upheld the contention of the fifth defendant and 
provided in the preliminary decree that the fifth defendant should be entitled to 
equitable relief at the time of the final decree in conformity with the finding on 
the fifth issue that the eastern half of item 1 and the southern half of item 6 in which 
he is interested shall as far as possible be allotted to the shares of his vendors, defend- 
ants 1 to 3. The preliminary decree is dated 28th December, 1942. After this a 
commissioner was appointed, to separate the three-sevenths shares of the plaintiffs 


* Appeal No. 241 of 1945 and 
C 


R.P. No. 1157 of 1944 and 27th August, 1049. 
O.M.P. Nos, 4128 and 4191 of 1946, 7 gus", 1947 
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and allot to them properties. He made a division and submitted a report enclosing 
the plans showing the division of the properties made by him. The report was 
considered by the learned Subordinate Judge. As none of the parties filed abjections 
to the report he accepted the report and passed a final decree on 11th October, 1943. 
There was no appeal against the final decree by any of the parties to the suit. On 
24th January, 1944, the plaintiffs filed M. P. No. 50 of 1944, under section 151-of 
the Civil Procedure Code, requesting the Court to re-open the partition which 
became final on the ground that when they went to take delivery of possession of the 
property as per the final decree they found that there was no division inter se between 
the fourth defendant and the fifth defendant and that caused difficulty in obtaini 
delivery of possession of property. This petition was opposed by the fifth defendant 
but all the same’ the learned Judge by his order dated goth March, 1944, directed 
the re-opening of the partition after vacating the final decree already passed by him 
and directed the appointment of a Commissioner to make a fresh division. ‘The 
only reason given by the learned Judge for his order is that the share of the defendants 
1 to 3 was not separated from the share of the fourth defendant. In this the learned 
Judge overlooked the fact that at no stage of the proceedings neither the fourth 
defendant nor his son, the 14th defendant, ever asked for a partition and separate 
possession of their share. The learned Judge has not given any reason for vacating 
the final decree and he had no jurisdiction to re-open a decree which has become 
final under section 151 of the Civil Procedure Code. The law provides that a 
decree once passed except to the extent to which the Code gives the Court power 
to correct mistakes or accidental slips could be vacated only either by way of an 
appeal or by way of a review. This method was not followed in this case and it 
is not suggested, nor has it been found by the learned Judge that there was any 
mistake or accidental slip in the proceedings before him. 


After this order there was a fresh division by the Gommissioner and a fresh 
report and on the basis of this report the learned Judge passed a fresh final decree 
on the 1st July, 1944. On this occasion the matter came up for consideration 
before the District Judge and the learned District Judge found in his judgment 
that he was not bound by the order passed by the Subordinate Judge in M. P. No. 
50 of 1944, on goth March, 1944, and that, therefore, he could not do anything 
in the matter. 


The fifth defendant has preferred C. R. P. No. 1157 of 1944, against the order 
on M. P. No. 50 of 1944, and appeal No. 241 of 1945 against the second final decree. 
After the appeal was filed the first respondent (second ee the second res- 
pondent (third plaintiff) and the fifth respondent (sixth plaintiff) died and their 
legal representatives were not brought on record within time. The appellant 
filed C. M. P. Nos. 4126 and 4127 and 4128 of 1946 in the appeal to have the delay 
in seeking to set aside the abatement excused, to have the abatement set aside and 
. to implead the legal representatives of the deceased respondents. He made similar 

applications in the civil revision petition, G. M. P. Nos. 4129, 41 po and 4131 of 1946, 
for excusing the delay in seeking to set aside the abatement. G. M. P. Nos. 4126 
of 1946 and 4129 of 1946 came up for hearing before another Bench and they were 
dismissed on the ground that no sufficient cause was made out to excuse 
the delay. The petitions for impleading the legal representatives were directed 
to be posted along with the appeal and the revision petition. 

It was contended on behalf of the appellant on the strength of the decision 
in Perumal Pillai v. Perumal Chetti! that when once there was a preliminary decree 
made in a suit for partition there could be no abatement of the appeal and therefore 
in this case it cannot be said that the appeal and the revision have abated by reason 
of the fact that the legal representatives of the deceased respondents were not 
impleaded in time. We are unable to agree with this contention. The decision 
of the Full Bench is confined to a case where after a preliminary decree and after 
determination of the rights of the parties by the preliminary decree a party dies 
and no legal representatives were impleaded in time, there could be no abatement 





t. (1928) 55 M.LJ. 259: ILL.R. 51 Mad. 701 (F.B.). 
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of the suit in such a case for the reason that rights had already become crystallized 
by the preliminary decree.: The proceedings therefore in such a case could go on to 
the stage of final decree. .Here we are concerned with an appeal against the final 
decree after the rights have not only been determined but worked out and embodied 
in the final decree. To such a case in our view the principle of the Full Bench in 
Perumal Pillai v. Perumal Chetti! does not apply. Nor does the language of rule 11 
of Order 22, Civil Procedure Code help the appellant in his contention. All that 
the rule says is that wherever the words “ plaintiff or defendant” occur in the 
application of the rules relating to abatement and impleading of the legal repre- 
sentatives in a suit are concerned the“ plaintiff” and the “ defendant ” should 
be read as “ appellant and respondent respectively.” ‘The rule does not create 
an exception in the case of appeals against the final decrees in partition suits. In 
our view, therefore, the appeal abates and has to be dismissed with costs. 


This does not however result in our upholding the final decree. Though no 
doubt in the Civil revision petition also the legal representatives were not impleaded 
in time, we think we have, got a larger discretion in the matter of Civil revision 
petitions as the rules relating to the abatement applicable to suits and appeals 
do not strictly apply to Civil revision petitions. In this case as stated already, 
the order of the learned Subordinate Judge vacating the first final decree under 
section 151 of the Civil Procedure Code is wholly without jurisdiction. Further, the 
petition, M. P. No. 50 of 1944, was filed by the plaintiffs who had already secured 
their three-sevenths share in the suit property under the first final decree. They 
had really no grievance against the final decree ; but, however, at their instance 
the final decree in the partition suit was reopened and a fresh final 
decree was passed. As the order of the learned Subordinate Judge in 
M. P. No. 50 of 1944 is without jurisdiction that has to be set aside and consequently 
the final decree which was passed in pursuance of it has also to be vacated. ‘The 
result is that the first final decree will be restored and under it the plaintiffs have 
already secured their three-sevenths share in the properties. If there 1s any obs- 
truction by the fourth defendant’s legal representative, the 14th defendant, it is for 
the Court to remove such obstruction and place the plaintiffs in possession of their 
share that was alloted to them under the first final decree. We therefore allow 
Civil Revision Petition No. 1157 of 1944, and set aisde the order of the learned 
Subordinate Judge but in the circumstances of the case the petitioner is not 


entitled to his costs. 
C. M. Ps. Nos. 4128 and 4131 of 1946, will stand dismissed without costs. 
V. S. — Revision petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice HORWILL AND MR. JusTICE SATYANARAYANA Rao. 


A.R.M.M. Meyyappa Chettiar and another Appellants* 
U. 
P.N.M.M. Palaniappa Chettiar and others .. Respondents. 


skola aaa for contribution by one partner against the -other in respect of the discharge of a 
partnership liabiliy—Matintainability, 

Where one of the partners discharges the entire liability arising out of a 
he cannot bring a suit for contribution in respect of it. His only remedy is to 
of the partnership and accounts. 

A suit for contribution must he based on the allegation that both the plaintiff and defendant 
were liable for the debt, that the plaintiff had paid the whole of it and that the defendant is therefore 
liable to contribute his share. ere a suit 14 based on the allegation that a partnership between 
the plaintiff and defendant had come to an end when a particular liahility was incurred and that 
the plaintiff was therefore not liable for the debt which he was forced to pay, a suit for contribution 
would not be maintainable in the face of such allegations. ` 4 


pee transaction 
le a suit for dissolution 
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Appeal against the decree of the Court of the Subordinate Judge of Deva- 
kottah in O.S. No. 80 of 1943. l 


S. Panchapakesa Sastri and S. Tyagaraja Ayyar for Appellants. 


A. V. Viswanatha Sastri, R. Rangacheri and T. L. Venkatarama Aiyar for 
Respondents. 


The Judgment of the Court was delivered by 


Horwill, 7.—The suit filed in the Court of the Subordinate Judge, Devakotta 
arose out of a partnership between the first plaintiff and the first defendant, who 
will be hereafter called the plaintiff and the defendant. ‘The other parties to the 
suit, with the exception of the fourth defendant, were impleaded because of their 
relationship to the principal parties, who are the managers of trading families. 
The second plaintiff is the son of the first plaintiff. ‘The second defendant is the 
adopted son of the first defendant and the third defendant is the son of the second 
defendant. The fourth defendant is the holder of a decree against the plaintiffs 
and defendants 1 and 2. : 


The plaintiff and the defendant admittedly entered into a partnership and 
began a money-lending business at Taiping in the Federated Malay States early 
in 1920. The share-capital was $ 12,125 of which the plaintiff was to contribute 
$ 2,000 and the defendant the rest. ‘They were also to contribute like amounts 
as menpanam which, unlike the share-capital, was to carry interest. Accounts 
were opened with regard to the share capital and the menpanam. There were also 
separate ledgers for the personal transactions of the plaintiff and the defendant 
with the firm. The defendant throughout the relevant period was living in India ; 
but the plaintiff worked in the Federated Malay States, though not in Taiping. 
It was because the plaintiff was in the Federated Malay States and was therefore 
able to superintend the business that the defendant was anxious to have him as a 
partner. They appointed an agent Palaniappa to directly manage the business ; 
and he continued in management from 26th January, 1920, to grd April, 1923. 
It is the custom of the Nattukottai Chetti community, to which the parties belong, 
to appoint agents for a period of three years and at the termination of that period 
to calculate profits and pay the agents a commission on the profits. The parties 
knew at the termination of Palaniappa’s agency that a loss had been sustained, 
but they did not know exactly what that loss was; because during the course of 
the money-lending business they had been compelled to acquire property, pre- 
sumably in execution of decrees against defaulting debtors. Ordinarily, a fresh 
agent is appointed at the end of the three years ; and in accordance with practice, 
Nagappa was then appointed as the agent for a term of three years. He continued 
in management from 3rd April, 1923, to 8th May, 1925. The business ended in 
a loss during his period also, and again no exact calculation was made of the loss 
sustained. The third agent was one Devarayan, who continued in that capacity 
from 8th May, 1925, to February 1927, when he died. As the loss continued, the 
defendant began to be anxious, and decided that it was necessary to examine the 
accounts thoroughly and to have the assets of the firm evaluated, so that the 

artners might know their exact financial position. Upon the death of Devaraya, 

enkatachala was appointed as the agent on 22nd April, 1927; and he continued 
in management while enquiries were being made to estimate the loss that had 
resulted. Early in 1928, the plaintiff came to Karatkudi in India, when the plaintiff 
and the defendant examined the accounts together in order to estimate the loss 
up to the end of Devaraya’s agency, calculating interest on advances up to 15th 
September, 1928. It is the plaintiff’s case that the partnership then terminated 
and that the defendant continued thereafter to manage the business himself. 


Venkatachala had borrowed money for the firm from A. L., A. R. Aruna- 
chalam Chettiar of Kothamangalam ; and a suit was filed in 1938 in the Court of the 
Subordinate Judge, Devakotta, to recover this debt. The suit was finally numbered 
as O. S. No. 80 of 1939 on the file of the Subordinate Judge, Ramnad; and a 
decree was obtained against the first and second plaintiffs and the first and second 
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defendants jointly. In execution of that decree, the property of the plaintiffs was 
attached and sold and the decree debt in part realised. The plaintiffs were also 
obliged to execute a security bond for the remainder of the decree amount. The 
plaintiff thereupon filed the present suit for recovery of the amount paid, on the 
ground that he had ceased to be a partner in 1928, before the debt which was the 
subject-matter of O. S. No. 80 of 1939 was incurred. He also prayed for an injunc- 
tion and other reliefs with regard to the remainder of the decree debt. The lower 
Court dismissed the suit, holding that the plaintiff continued to be a partner until 
O. S. No. 80 of 1939 had been.filed and that he could not bring a suit for contri- 
bution, his only remedy being to file a suit for dissolution’'of partnership and accounts. 


[After discussing the evidence their Lordships continued :] 


We are satisfied on the above evidence that the plaintiff had not ceased to be 
a partner in 1928 as alleged by him. If he ceased to take any interest in the business 
some years later, it was only because he saw that there was no hope of the business 
earning any profit and because he was trying to avoid liability for a share of the 
loss that the business had sustained. It is not the plaintiff’s case that he ceased 
to be a partner later on when the business was being wound up in 1932 or 1933; 
or in the years when he ceased to assist the defendant in winding up the business. 


The plaintiff’s next contention is that even though he has failed to prove that 
he ceased to be a partner in 1928 and so is liable for a share of the decree debt 
which he eventually discharged in full after the filing of the suit, yet he is entitled 
to recover from the defendants their proportionate share of the partnership debt. 
The law relating to the recovery of partnership debts is briefly summarised in 
7 Halsbury, Hailsham Edition (Paragraph 378), as follows :— 

“ Where partners are under a joint liability in respect of a particular transaction arising out 
of and connected with a partnership, and one of them is compelled to pay more than his share of 


such joint liability, the Court will not enforce his right of contribution in 1espect thereof against his 
cO-partners, except in an action for a general partnership account.” 


This High Court was at one time inclined to take the view that this rule is not a 
strict one and that a suit for contribution would be maintainable, though in such 
a case equity might demand that the partnership accounts should be looked 
into to ascertain whether any lability existed after taking into account all the 
partnership transactions. ‘The decisions of this High Court were, however, overruled 
by the Privy Council in Gopala Chetty v. Vijayaraghavachanar+, In that case, the 
plaintiff first brought a suit for dissolution of partnership and for accounts, which 
was dismissed on the ground that it was barred by time. The plaintiff thereupon 
brought another suit for a share in a certain asset, realised within the period of 
limitation. The plaintiff’s claim was allowed, following earlier decisions of this 
Court in Sokkanadha Vannimundar v. Sokkanadha Vannimundar® and Sadhu Narayana 
Atyangar v. Ramaswami Atyangar®. Their Lordships laid down this general rule :— 


“If a partnership has been dissolved and the accounts have been wound up and each partner 
has paid what he has to contribute to the debts of the partnership and received his share of the profits, 
the mutual rights and obligations having been thus all discharged, and then it turns out afterwards 
that there was some item to the credit of the partnership which was either forgotten or treated as 
valueless by reason of the supposed insolvency of the debtor or for any other cause, which item after- 
wards becomes of value and falls in, it ought to be divided between the partners in proportion to their 
shares in the original partnership. ‘There is no reason why one should have it more than the other.” 


They then went on to say: 


“ If on the other hand no accounts have been taken and there is no contest that the partners 
have squared up, then the proper remedy when an item falls in is to have the accounts of the partner- 
ship taken ; and if it is too late to have recourse to that remedy, then it is also too late to claim a 
share in an item as part of the partnership assets, and the plaintiff does not prove and cannot prove 
that upon the due taking of the accounts he would be entitled to that share. It might well be the 
case that one of the reasons why no final balancing of accounts took place was that A owed the part- 
nership so much money that it was anticipated that B would hereafter receive a particular item which 
would operate substantially to balance the claim.” A 


I. (1922) 43 M.I..J.305: LR, 49 LA. 181: 2. (1904) I.L R. 28 Mad. 344. 
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One would have thought that this decision had made the matter clear ; and indeed 
in many cases full application was given to the principles laid down by their lord- 
ships in this case. In Arunachalam Seroai v. Nottam Beer Vavu Rowther+, there was 
a dissolution of partnership but no accounts had been taken. The learned Judges, 
following Gopala Chetty v. Vijayaraghavachariar*®, pointed out in many places during 
the course of their judgment that whether the claim of the plaintiff relates to an 
asset or to a liability, the only remedy is by way of a suit for accounts, except in 
special cases. In two unreported cases, Muniratna Mudali v. Natesa Mudah? and 
Duraiswami Reddi v. Rangaswami Reddit the principles laid down in Gopala Chetty v. 
Vijayaraghavacharia)*® were applied to claims for contribution. In Muniraina Mudah 
v. Natesa Mudali® the plaintiff had paid off a mortgage debt and he claimed contri- 
bution though the partnership had been dissolved. Gopala Chetty v. Vijararaghava- 
chariar®, was applied and the plaintiff’s suit was dismissed. In Duraiswami Reddi 
v. Rangaswami Reddit, there was a decree debt, with regard to which 
the plaintiff filed a suit for contribution. It was held that since a suit for 
accounts was barred by time, the suit for contribution was not maintainable. 
In other High Courts claims for contributions under similar circumstances were 
dismissed by applying the principles laid down in Gopala Chetty v. Vijayaraghavachartar*, 
vide Mussammat Jagapati Kuar v. Firm Damri Sahu Halkori Ram® and Debesh Chandra 
Mukerjee v. Benoy Krishna Banerjee® though in the latter case Gopala Chetty v. Vijaya- 
raghavachariar® was not referred to. The learned Judges there laid down the general 
rule that a separate claim for contribution would not ordinarily lie in the absence 
of a prayer for general accounting ; but they seemed to consider that a suit for 
contribution might lie if no inequity would result from it; e.g., if the accounts 
were before the Court and it appeared from them that the plaintiff was justly 
entitled to contribution towards the liability that he had met. 


The only case since Gopala Chetty v. Vijayaraghavachariar® which assists the 
plaintiff is Chockalinga Chettiar v. Meyyappa Chettiar”, in which there was a difference 
of opinion between Madhavan Nair, J., and Stone, J., as to the plaintiffs right 
to claim contribution from the defendant after a partnership had been dissolved. 
The case was referred by the Bench to a third Judge ; and Pandrang Row, J., held 
that the suit for contribution did lie. He seemed to distinguish a suit for contri- 
bution from a suit for a share in a particular asset collected, such as was the basis 
of the claim in Gopala Chetty v. Vijayaraghavachariar*, ‘The learned Judge held 
that a right to contribution was an equitable right that existed apart from the 
partnership and could not ordinarily be defeated. He said : 

“ Where the partnership relation no longer exists, and where there is no likelihood of any resti- 
tution being necessary, there is no reason in my opinion to apply the rule prohibiting actions for 
contribution as between persons who were once partners but have ceased to be such. When the 
reason for the rule does not apply, the rule itself does not apply .... Coming to the right of 
contribution as between co-judgment-debtors, ‘there is, in my opinion, no reason why the right to 
sue for contribution which accrues to a co-judgment-debtor as such should be denied or made subject 
to any equities arising out of a contract of partnership many years after the partnership became 
dissolved and a suit for general account became barred and the relation of partnership came to an end.” 
This reasoning seems to us to conflict with that adopted by their Lordships in 
Gopala Chetty v. Vijayaraghavachariar*. The learned Judge cited Sadhu Narayana 
Aiyangar v. Ramaswami®, and Sokkanadha Vannimundar v. Sokkanadha Vannimundar*® 
where the learned Judges pointed out that if a decree were given for contribution, 
inequity might well result ; because an equal or even a larger sum might be due 
from the plaintiff to the defendant on the partnership. So Pandrang Row, J., 
added: - 


“Go far as his action was concerned, it would not have been governed by the law of partnership. 
It is the defendants who seek to rely upon their rights as partners as a defence to the action for 
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contribution. Whether such a defence is open to them or not, namely whether they can insist upon 
an account being taken even when an action for accounts would be barred, does not arise for decision 
by me, as that point is not included ın the question referred to me.” 


It was just this argument in Sadhu Narayana Aiyanfgs v. Ramaswami Aiyangar}, that 
was not approved of by their Lordships in Gopala Chetty v. Vijayaraghavachariar®, 
The learned Judges in Sadhu Narayana Atyangar v. Ramaswami Atyangar! said : 

“ The fact that neither partner has thought fit in proper time to secure a settlement of accounts 


does not, it is therefore pointed out, afford a reason why one partner should be enabled to secure 
an advantageover the other. Justice is done if the defendant is allowed to show that on a settlement 


of accounts he would not be liable.” 
Their Lordships, dealing with this line of arguments accepted in the Madras and 
Bombay cases cited observed in Gopala Chetty v. Vijayaraghavachariar®, 

“ With great deference this reasoning kde: aed question. How is it to be known that some of the 

partners would exclusively benefit by the sation of assets which come in after dissolution? To 
meet this objection the learned Judges assume that accounts may be taken and they have done 
enough for the ex-partner who is sued in saying that he may have the accounts taken. But if the 
policy of the law be that after the period of limitation no accounts shall be taken, for the excellent 
reason that materials for taking such accounts may have disappeared, it is not legitimate to say to 
the person sued, ‘ either pay on the footing that accounts have taken which we know have not 
been taken and on the footing that all matters have been squared up between you and your partners 
when we have no knowledge that there has been any such squaring up, or submit to that taking of 
accounts against which the legislature has protected you.” 
We cannot but conclude, therefore, that the decision in Chockalingam Chettiar v. 
Meyyappa Chettiar®, is not only against the current of recent decisions in this High 
Court, but also against the principles laid down by the Privy Council in Gopala 
Chetty v. Vijayaraghavachariar*. 


We have discussed the above question at considerable length, because the 
matter has been argued fully before us; but no such relief as is now prayed for 
during the arguing of this appeal was claimed in the plaint. The suit is based 
on the allegation that the partnership had come to an end in 1928 and that since 
the plaintiffs were not partners of the firm when the decree was passed against 
them, they were not liable in any way. A suit for contribution must be based 
on the allegation that both the plaintiff and the defendant were liable for the 
debt, that the plaintiff had paid the whole of it, and that the defendant is therefore 
liable to contribute his share. The appeal would therefore have to be dismissed 
even on this ground. 


It has been argued that the case of the second plaintiff is much stronger than 
that of the first plaintiff, in that he was not a partner of the firm. The learned 
advocate for the plaintiffs has cited passages from the judgment of Pandrang Row, J., 
and Stone, J., in Chokkalinga Chettiar v. Meyyappa Chettiar’, in which case the plaintiffs 
were the representatives of the deceased partner. The judgment of Pandrang 
Row, J., does not seem to suggest that legal representatives are more strongly 
placed than the deceased partner himself would be ; but Stone, J., seemed to argue’ 
that since they were not partners they had nothing to do with the meee al 
and that since they had been compelled to pay the whole debt, the defendants 
had to pay a part. With due respect, we are unable to distinguish the cases of a 
partner and his representatives ; for the representatives can certainly file a suit 
for accounts ; and the reasons which their Lordships of the Privy Council adopted 
in Gopala Chetty v. Vijayaraghavachariar®, would apply equally to representatives 
and to partners. Reference was made in the judgments in Chockalinga Chettiar 
v. Meyyappa Chettiar®, tc the pious obligation theory ; but the case against the second 
plaintiff is much stronger than any based on the pious obligation theory ; for the 
plaintiffs are members of a Nattukottai Chetty trading family in which the manager 
is entitled to utilise the assets of the family for conducting a family business ; and 
every member of the family becomes liable in respect of his share of the family 
property for the trade debts of the family. The position has been summarised hy 
Mayne (10th Edition, paragraph 308-A) thus : 
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“To the creditors of the business they will be liable to the extent of their share of the family 
Property embarked in the business. In the case of families whose hereditary occupation is trade, 
there is ordinarily no distinction between their family properties and their trade assets, and the whole 
of their joint family property will therefore be assets of the business, in the absence of any special 
arrangement to the contrary by whi articular properties are validly set apart. For, the business 
13 conducted on the credit of the whole family property, and that property is swelled by the profits 
of the business and it would be impossible to say that any particular portion of the family property, 
less than the whole, is to be regarded as specifically allotted to the business.” 


_It may also be mentioned that no special case has been put forward in the 
plaint on behalf of the second plaintiff. He would in any case have to prove that 
his father’s debt was a personal one and that the second plaintiff’s share in the 
family property had been wrongly sold for this personal debt. He has made no 
attempt to prove these things. 


The appeal-is dismissed with costs. (One set to the first defendant and Rs. 50 
as advocate’s fee to the fourth defendant). f 


V.S. l Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAJAMANNAR. 
The Public Prosecutor .. Appellani* 


U. ` 
K. Bhimeswara Rao Í .. Respondent (Accused). 

Penal Cods (XLV of 1860), section 420—Offence under—-Amount received by accused for paying bribé 
to poe officer —Retentign by accused—Offence—Prosecution for cheating—Maintainabiity—Grounds af 
public policy—Relevancy in adjudicating criminal liability. 

The accused who was an auditor was charged with an offence under section 420, Indian Penal 
Code for having dishonestly induced P. Ws. 1 and 2 to deliver him acertain sum of money for bribing 
the Income-tax officer. It was shown that having received the money the accused kept the money 
for himself. It was contended that the money paid by P. Ws. 1 and 2 to the accused could not 
be recovered even in a civil suit and thatin respect of such money a criminal prosecution for 
cheating was equally unsustainable. 

Held, that even assuming that the amount could not be recovered in a civil suit it did not follow 
that the criminal prosecution was not maintainable, and that grounds of public policy were not 
relevant in adjudicating the criminal liability of the accused. 

Emperor v. Jani Hira, (1912) 15 I.C. 793, Referred to, 

Held however, that the accused could not be convicted of the offence under section 420, Indian 
Penal Code inasmuch as it was not proved that at the time when P. Ws. 1 and 2 delivered the money 
to the accused that it was not his intention to utilise the money in the way in which he represented 
it was to be utilised. 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondent (accused) by the Court of the Sub-Divi- 
sional Magistrate of Ellore in C.C. No. 55 of 1946 on his file, dated 26th September, 
1946. | 

The Public Prosecutor (V. L. Fihiraj) in person. 


V. T. Rangaswamy Ayyangar for M. V. Nagaramiah for Respondent. 


The Court delivered the following 


Jupcment.—This is an appeal against the acquittal of the accused in G.C. 
No. 55 of 1946 by the Sub-Divisional Magistrate, Ellore. He was charged with 
an offence under section 420 of the Indian Penal Code for having dishonestly 
induced Kesaripalli Anjaneyulu, P.W. 1, and Umma Janardhana Rao, P.W. 2, 
to deliver to him Rs. 1,000. i f 


The accused was an auditor employed by P. Ws. 1 and 2 who were merchants 
jointly conducting tobacco business at Ellore to audit the accounts of their firm, 
FS 
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to pre their income-tax return and to look after their income-tax affairs. He 
had been so employed by them for over fifteen years. They sent their income- 
tax return for the assessment year 1944-45 some time in August, 1944. The case 
for the prosecution is that after the accounts were prepared for income-tax purposes 
the accused represented to them that their income was such that they would become 
liable to Excess Profits Tax and he undertook to see that they escaped such assess- 
ment if Rs. 1,000 was given to him to be paid as a bribe to the Income-tax Officer. 
P.W.s 1 and 2 accordingly paid him Rs. 1,000 some time in January, 1945. 
Eventually there was an assessment order Exhibit D-1, dated 12th January, 
1945 and by that order they were not assessed to any Excess Profits Tax. Months 
later, P.W. 2 met P.W. 3, the income-tax Officer, Ellore, who was the Income-tax 
Officer on the relevant dates, and after a conversation which related to private 
matters, P.W. 2 asked P.W. 3 if he was in receipt of Rs. 1,000 sent through his 
auditor in the previous year. P.W. 3 denied having received any money from the 
auditor. P.Ws, 1 and 2 then d that they had been duped. P.W. 3 consulted 
his superior officers and on their advice he lay a trap to catch the accused. 


On 22nd September, 1945, he kept his Inspector, personal clerk and others 
in a room adjacent to the hall in which he was seated and asked them to over-hear 
what passed in the hall. P.Ws. 1 and 2 and the accused came into the hall with 
the accounts. Then, as previously arranged, after a pretence of examining the 
accounts, P.W. 2 said that P.W. 3 may finish the examination and that he would 
give hım a bribe of Rs. 1000 as in the previous year. P.W. 3 asked him what it 
was about and P.W. 2 told him that the accused had taken from them Rs. 1,000 
in the previous year stating that it would be given to the Income-tax Officer as a 
bribe. P.W. 3 then asked the accused about it. The accused replied that it was 
a matter between them and that it was nothing. P.W. 3 then informed the accused 
that the whole truth of the matter was known and that the accused should 
immediately return the amount to them. The accused agreed. P.W. 2 brought 
an account book wherein an entry was made showing a cash payment of Rs. 1,000. 
This entry was signed by the accused. This entry really amounted to a repayment 
of Rs. 1,000 alleged to have been taken by the accused. The Income-tax Officer, 
P.W. 3 then recorded statements from the accused, the Inspector, his personal 
clerk and others and sent a report to the Assistant Commissioner. On 4th April, 
1946, P.W. 3 was directed by the Commissioner of Income-tax to lodge a complaint 
against the accused before the Police ; and a complaint was filed accordingly. 


The defence as set out in the statement made by the accused before the Magis- 
trate was that though it was true that a sum of Rs. 1,000 was paid it was not paid 
to be utilised for bribing the income-tax Officer but it was paid as a reward for 
the services rendered by the accused in pursuance of an agreement by which P.W. 2 
proposed to pay him this reward if excess profit liability was avoided. 

The Magistrate considered that the only point for determination was whether 
the accused received the amount as a reward or as a bribe for P.W. 3. He held 
that the prosecution had failed to prove beyond reasonable doubt that the accused 
received the amount representing to P.W.s 1 and 2 that he would give it as a 
bribe to the Income-tax Officer. He came to this conclusion mainly because he 
considered that P.Ws. 1 and 2 on whose testimony to a large extent the case for the 
prosecution depended were not reliable and could not be believed. He accepted 
as true the entry in the account book of the accused against the date 29th January, 
1945 (Exhibit P.16 (b)). This date was long after the date of the assessment order. 


It is common ground now that the payment of Rs. 1,000 was made by P. 
Ws. 1 and 2 and received by the accused in January, 1945. P.Ws. 1 and 2 did 
not give the definite date on which the amount was paid ; but it is reasonably clear 
from their evidence that according to them the money was paid to the accused 
before the order of assessment. On the other hand according to the accused the 
money was paid on 2gth January, 1945 and this is sought to be supported by the 
entry in the account of the accused already referred to. If this entry were grenuine 
there can be no doubt that the case for the prosecution must fail. It is impossible 
to accept the story of P.Ws. 1 and 2 that the money was paid to be offered as a bribe 
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to the Income-tax Officer when long before the date of payment an assessment 
order had been made in their favour. I have looked into the original account and 
the entry in question appears to me clearly an interpolation. There are blank 
spaces on the page in question which would permit the making of an entry at any 
time and curiously enough immediately following the credit of Rs. 1,000 there 1s 
a debit of an identical sum in connection with some other transaction. I think 
it extremely unsafe to act on this entry. 

There is another ground also on which the plea of the accused must be rejected. 
In the account book of P.Ws. 1 and 2 there is no entry of the payment of Rs. 1,000 
to the accused either in the beginning of Jenner: or on agth January, 1945. If 
this payment, was as the, accused would have it, only for services rendered then 
surely it must have found a place in the accounts of the firm of P.Ws. 1 and 2 and 
admittedly it does not find a place. It was pointed out by the Jearned advocate 
for the accused that according to P.W. 1’s statement before the Income-tax- Officer 
(Exhibit P-2) the amount was paid out of his deceased’s wife’s cash lying in the 
safe. I doubt if this statement is admissible in evidence. But even if the money 
had been paid from cash belonging to P.W. 1’s wife, there weould have been appro- 
priate entries in the accounts of the firm because the payment was certainly made 
on behalf of the firm. I have no hesitation in rejecting the plea of the accused 
that the amount was paid to him as a reward for his services after the date of the 


assessment. 

The Magistrate considered that P.Ws. 1 and 2 have no respect for truth and 
their evidence cannot be believed. He came to this conclusion mainly because 
of several discrepancies in the evidence. These witnesses were deposing nearly 
an year after the alleged offence had been committed ; and there are bound to be 
errors in their memory. I do not think much should be made out of the divergence 
of testimony as to whether the accused told them in person or the accused made 
the representation through their clerk. Though I agree that these two witnesses 
are not certainly of high integrity because they admittedly abetted the offence 
of the alleged bribing of the Income-tax Officer, still I do not think that fact warrants 
a complete rejection of their evidence. In my opinion, their evidence, taken along 
with the evidence of P.W. 3 does lead to the inference that the sum of Rs. 1,000 
was paid by them to the accused to be utilised for bribing the Income-tax Officer. 


Mr. V. T. Rangaswami Ayyangar, learned Advocate for the accused, raised an 
interesting point relying on the decision of the Bombay High Court in Emperor v. 
Jani Hira, that the money paid by P.Ws. 1 and 2 to the accused for an illegal object 
Could not have been recovered even in a civil suit and in respect of such money 
a criminal prosecution for cheating will also not be sustainable. Iam not certain 
that the amount could not have been recovered in a Civilsuit. But even assuming 
‘+ was not I do not consider that ipso facto no criminal prosecution can lie if other- 
wise an offence under the Indian Penal Code is made out. The learned Advocate 
conceded that there was nothing in general exceptions from which he can derive 
any support. It must then be on grounds of public policy. But I do not think 
it right to import considerations of public policy in adjudicating on the criminal 
liability of an accused person. 

I therefore differ from the Magistrate and hold that it has been established 
by the prosecution that a sum of Rs. 1000 was paid by P.Ws. 1 and 2 to the accused 
to be given asa bribe to the Income-tax Officer. Nevertheless in my opinion the 
accused cannot be held to be guilty of the offence of cheating, because there is 
one essential ingredient which has not been made out in this case. According to 
P.Ws. 1 and 2 the accused represented that he wanted the sum to be offered as a 
bribe to -the Income-tax Officer. They also admit that they agreed to 
pay the amount for that purpose. But it has not been conclusively 
established that at the time when the payment was made the accused did 
not intend to so utilise the amount. It may be that the amount was not 
really paid to P.W. 3. But it has not been shown that the accused, when he 
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induced P.Ws. 1 and 2 to give him the money, never had any intention of attempt- 
ing to bribe the Income-tax Officer. The accused might be foolish in assuming ` 
that he could have bribed a'public officer. But there is nothing to show that at 
the time when P.Ws. 1 and 2 delivered the property i.e., the money, to the accused, 
there was an actual deceit in the sense that it was not the intention of the accused 
ever to try to utilise the amount in that way. For aught we know, it may be the 
accused at the time thought that he might be able to achieve his object by resort- 
ing to illegal means. P.Ws.'1 and 2 whole-heartedly agreed to such a proposal. 
Whether the accused was bound to return the money to P.Ws. 1 and 2 when he 
did not as a fact pay it over to the Income-tax Officer and whether, on his failure 
to do so, P.Ws. 1 and 2 had a cause of action against the accused for the return 
of the money, it is unnecessary for me to decide. It is enough to say that it has 
not been proved that at the time the accused made the alleged representation 
he made it falsely and with the intention to deceive P.Ws. 1. and 2. In the absence 
of this ingredient, which I consider essential, it cannot be said that the prosecution 
has established that the accused is guilty of cheating. On this ground I would 
support the order of acquittal passed by the Magistrate. 


It is only necessary for me to point out that the remarks made by the Magistrate 
against P.W. 3 were unwarranted and need not have been made. 


In the result the appeal is dismissed. 
B.V.V. Appeal dismissed. 


[END oF (1947) II M.L.J.] 
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——_—-O. 21, rr. 100 to 102—Delivery of posses- 
sion to decree-holder—Claim for re-delivery 
of possession—Petitioner found to have obtained 
possession from judgment-debtor during pendency 
of the suit—Doctrine of lis pendens if applies 
—Considerations for a Court dealing with an 
application under O. 21, r. 100—Meaning 
oF the words “transferred the property” in 
r. 102—Excessive execution—Stranger to suit 
—Remedy sa 07 
O. 22, rr. 4 and 11—Rules as to abate- 
ment—Discretion of Court in applying to Civil 
Revision Petitions .. 587 
O. 22, r. 1o—Suit for specific performance 
—Sale of subject-matter to third party—Right 
-of such party to be impleaded as party to suit 
—‘ Any interest’? includes any transferable 
right to sue -» 374 
— O. 23, rr. 1 and 2 and Limitation Act 
(IX of 1908), S. 14, Expl. ITI —Plaintiff voluntari- 
ly KA PE suit against one of the defendants 
—-Liberty to file a fresh suit—Fresh suit filed 
beyond time —S. 14 of the Limitations Act not 
applicable—Case governed by O. 23, r. 2— 
Unregistered lease for quarrying limestone— 
Admissibility ia 337 
O. 39, rr. 1 and 2 and S. 151—Appl- 
cation for injunction restraining respondent 
from taking possession of properties of the estate 
pending appeal against decree granting probate 
—Maintainability .» 364 
——O. 41, r. 10 (2)—Separate causes of 
action against several defendants—Appeal— 
“Order for security for costs in favour of some 
respondents—Failure to comply with—Entirre 
appeal whether liable to dismissal . 20 
—— O. 47, r. 1—Orders passed under S. 43, 
Provincial Insolvency Act in ignorance of full 
facts—If reviewable . 425 
———Q. 47, r 2—Application for review—Suc- 
| ceeding Judge entertaining—Objection not raised 
in lower Court—Interference in appeal . 585 

CLUB—If n under Ss. g and 8, Madras 
Gaming Act (i of 1930) . 541 
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COMPANIES ACT (VII OF 1913), Ss. 158 
and 160 and C. P. Code (V of 1908), Ss. 2 
(11) and 50—Contributory—Who are all his 
legal heirs and representatives . 180 
S. 175—Appointment of provisional 
liquidator—When justified . 563 


CONSTITUTIONAL LAW—Legsilation by 
appropriate legislature assembly — Pendin 
appeals—Law applicable (F.C)  .. 48 


CONTRACT—Breach—Contract note relat- 
ing to shares passed between Brokers—Right 
of suit for non-performance—Extension of time 
for performance—Continuing breach—Suit for 
specific performance or damages—Right of 
plaintiff to elect remedy . 260 


CONTRACT ACT (IX OF 18972), Ss. 134, 
195, 141 and 145— Applicability .. 487 

COTTON CLOTH AND YARN (CON- 
TRACTS) ORDINANCE (II OF 1944)— 
Applicability—Completed sale whether governed 
by Ordinance se J0 

COURT-FEES ACT (VII OF 1870), S. 7 
(w) (d) and (v)—Suit for iniunction restraining 
the defendants from felling certain trees— 
Valuation of relief . 182 


CRIMINAL PROCEDURE CODE (V OF 
1898), S. 144 (4)—Application under —Offer of 
evidence to show cause against continuance of 
ex paris order—Duty of Court—Refusal to hold 
enquiry and confrming of ex parte order— 
Legality . IQ! 
———Ss. 145 (4) and 435—Attachment of lanka 
lands by Sub-Divisional Magistrate and direc- 
tion to Tahsildar to sell cultivation rights by 
public auction—Direction in tbe nature of 
administrative order—Order of Sub-Divisional 
Magistrate setting aside sale by Tabsıldar—If 
revisable .. 459° 


Ss. 145 (4) and 146—WNature of possession 
NG under S. 145 (4)—Scramble for 
possession and scrappy work done here and there 
to support plea of possession—Proper order to 
pass ın such a case .. 276 
S. 162 and Madras Food Grains Control 
Order (1945) cl. 3 (1)—Statements recorded 
by Special Deputy Tahsildar from persons found 
transporting food grains without permit—Assist- 
ant Commercial Tax Officer holding enquiry 
and recording statements—Such statements 1f to 
be excluded by reason of S. 162, Cr.P. Code. 164 


Ss. 167, 344 and 491—-Trial before the 
Stationary Sub-Magistrate, Madura—Remand 
of prisoner to Central Jail, Trichinopoly—Not 
illegal—Order of remand without the accused 
being produced before Court—Legality .. 202 
—_S§. 203—Scope of the power to dismiss a 
complaint-—Right of private person to insist 
upon an enquiry in the case of an offence under 
S. 302, I.P.Code .. 460 
———Ss. 205, 353 and 561-A—Arrest without 
warrant—Application for dispensation of personal 
attendance Si accused Kaanan of Magistrate 
to entertain i -. I42 
———S. 238—Scope—Power to convict for 
minor offence made out in a trial for a major 
offence—Trial for offence under S. 396, Penal 
Code—Conviction for offence under S. 395 
which is triable with a jury and not assessors— 


Legality . 203 
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CR. P. CODE (V OF 1891)—Contd. 


—-S. 247—Complainant absent when case 
called—Summons case—Duty of Magistrate to 
acquit accused .. 156 
———S. 362 (1)—Appealable sentence—Duty 
of Magistrate to take down evidence which 
should torm part of the record—Failure to record 
evidence—Trial, if vitiated .. 307 
———S. 411-A—Leave to appeal on the facts— 
Discretion of Judge hearing application— 
Principles for exercising—Grant of leave— 
Effect—Scope of appeal. +e 128 
——Ss. 413 and 408—Applicability—Sen- 
tence of fine of less than Rs. 50 under each of 
different sections of the Penal Code—Total 
fine imposed on each accused more than Rs. 50 
—Right of appeal .. 383 
——S. 435—Tendering pardon under S. 337. 
Cr.P. Code—If a BEN the High Court. 388 
——S. 476—Absence of finding that the 
prosecution is expedient in the interests of 
justice—Defect, if curable .. 384 
———-S. 488 (5)—Order for maintenance— 
Subsequent cancellation on application by 
husband expressing willingness to take wife 
back—Wife refusing to live with husband— 
Cancellation if and when can be questioned. 288 
—S. 491—Application by husband for 
custody of minor wife—Maintainability when 
other remedy available—Minor wife not fit 
for consummation—Considerations to be borne 
in mind in giving directions for custody .. 153 
——S. 517—Appeal against order relating 
to disposal of AY ashe ice riin eg 
District Magistrate if has jurisdiction to inter- 
fere with such an order » 254 


S. 530 (1)—Charge under S. 409, Penal 
Code, oo to one under S. 408—Transfer 
of case after alteration—Quashing of proceedings 
by High Court on the ground that offence 
alleged amounted to one under S. and 
that the trying Magistrate had no j iction 
to try—Effect—Power of proper Court to 
frame proper charges and continue trial .. 308 


———S. 539-B—Duty of Magistrate under to 
make a memorandum of inspection—Decision 
of Magistrate based on evidence and not on 
impressions of inspection—Failure to record 
memorandum—No failure of justice by reason 
of the irregularity—lIenterference in revision 
not necessary .. 306 
—S. 552—Meaning of expression ‘“ un- 
lawful ”— Right of guardian to restoration of 
custody of child detained by person who was 
not its guardian ». 461 

CRIMINAL TRIAL—Accomplices evidence 








—Value to be attached (P.G. ». 328 

Identification parade—Right of accused 
to demand the holding of at or before enquiry 
of trial—Evidentiary value of ~ - 252 


DECREE—Construction—Concurrent obli- 
gations—Application for execution—Claim to 
recover money without performing or offering 
to perform obligation provided by decree— 
Sustainability na: 361 

DEFENCE OF INDIA ACT (1939), S. 19 


1) (e) (i) and Land Acquisition Act (I of 1899), 
. 23—Requisition by Government—Liability 
to pay interest on the amount of compensation 
Sia Ied .. 429 


1947—II—E 


DEFENCE OF INDIA ACT (1939)—Contd-- 


S. 19 (1) (f)—Scope—Amount adjudged 
not exceeding rupees five thousand—Appeal 
to High Court—Maintainability .» 480 
S. 19 (g)—Scope and effect—Excludes 
the application of Limitation Act to arbitra- 
tion proceedings under the section—Appeal 
to High Court against award by arbitrator 
of compensation for immoveable property 
compulsorily acquired—Not subject to bar of 
limitation .. 378 


DEFENCE OF INDIA RULES (1939), r. 81 
(2)—Authority empowered to make orders under 
— Central Government’ to be construed as 
meaning Governor-General in Councal—Consti- 
tution Acts—Principles of construction appli- 
cable—Government of India Act (1935), Sch. LX, 
S. 40 (1) —Construction—If mandatory or 
only directory—Government of India Act, 
(1935), S. 102 (4), —Scope and effect of— Ex- 
cept as respects thi done or omitted to be 
done ’’—Words, if authorise a continuation of 
prosecutions under the Defence of India Rules 
after goth September, 1946—Government of 
India Act (1935 , 9. 205 (1)—Certificate under 
—Appeal should be from a “judgment, decree 
or final order’’—Certificate once granted— 
Power of the Federal Court to determine compe- 
tency of the appeal—Orders in pending proceed- 
ings—Appeal to Federal Court—Competency 

(F.C) .. 403 
R. 119—Compliance—Presumption and 
test of validity—Se Mapras Suk CONTROL 
ORDER, 1943 .. 351 
Rr. 81 (2), 121 and 130—Order under 
r. 81 (2)—Contravening order by attempting to 
transport articles without permit ence of 
contravening order—Jurisdiction of Second Class 
Magistrate to try—Invoking general jurisdiction 
under C.P. Code, whether possible .. 455 
Rr. 81 (4), 119 (1) and 131 (1)—Scope and 
object of—Presumption of proper promulgation 
and publication of orders—Scope and extent 
of Orders under Defence of India Rules if 
should be in any particular form—Offences 
under the Defence of India Rules—Liability of 
master for acts of servant—Mens rea—Necessity. 

(P.G.) .. 328 

DIVORCE ACT (IV OF 1869), Ss. 10 and 50 
—Service of divorce proceedings or thosè con- 
nected with matrimonial affairs—Substituted 
service, if and when justified—Hearsay evidence 
of adultery—Evidence not containing details as to 
conduct amounting to adultery—Decree for 
dissolution, not justified (F.B.) . 134 

EASEMENTS ACT (V OF 1883), S. 15 
—Scope—Twenty years requisite for acquisition 
of prescriptive right of easement—Computation 

. 292 

EVIDENCE—Burden of proof—Sale for diş- 
charge of debts—Plea that consideration did not 
pass because debts were already discharged-— 
Onus of proving discharge on on raising 
the plea and not on the vendee ihat it had not 
taken place (P.C.) -. 83 
ACT (I OF 1872), Ss. 14 and 133 
—Evidence of similar transactions not to the 
subject of charge—Admissibility to prove inten- 
tion Ng (P.C) .. 328 
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EVIDENCE ACT (I OF 1872)—Contd. 


——S. 24—Textile Control Officer asking 
accused to tell truth—No threat or inducement 
—Powers of revising Court to revise orders of 
discharge an se 359 
an 25—Prohibition Sub-Inspector under 
the Madras Prohibition Act—If a “ police 
officer ’’—Confessional statement recorded by 
such officer—Admissibility sa 2718 
———S. 27—Discovery of facts as a result of 
confession—Relevan ufficiency of evidence 
to uphold a conviction .. 356 
——S. 27—Nature of information relating to 
the “ fact discovered ” that is admissible .. 295 
———S. 27—Statement by accused to police 
leading to recovery of knife—Sufficiency to con- 
vict in the absence of evidence connecting the 
knife or accused with the murder charged .. 427 


S. 58—Effect of—Suit to recover loans 
evidenced by hand-letters executed by the defen- 
dant—Admission of execution by defendant 
coupled with plea of substitution of liability 
by execution of a different promissory note and 
a partial discharge towards 1t—Necessity for proof 
of claim by admussion in evidence of the hand- 
letters 4 .. 116 
——S. 114, illus. (¢)—Presumption as to 
regular performance of official or judicial acts 
—When can be drawn .. 310 


EXECUTION—Abuse of process of Court— 
Order of Court setting aside sale—Omission 
of petitioner to abide by Court’s order in another 
petition relating to same pro —Avoidance 
of sale—C. P. Code (V of 1908), S. 151 .. 357 

Continuation of previous application for— 
Property put up for sale but not so d bacause there 
were no bidders—Petition “closed” by order 
of Court—No final disposal of petition— Petition 
could be continued by a later application.. 423 

Identity of property sold at an execution 
sale—Determination of dispute as to—Descrip- 
tion given ın the sale certificate, if conclusive— 
Reference to description given in the earlier 
documents like the attachment list and affidavit 
filed for proclaiming the sale—Propriety .. 452 
Limitation—Conditional decree—Inde- 
pendent provision regarding costs—Amounts 

aid for costs—Application for restitution— 
Searing point of liniitation—C. P. Code (V of 
1908), S. 144 -- 354 

FEDERAL COURT—Appeal against order 

in pending ace E 
(F.C.) .. 403 

FOREIGN COURT—Submission to juris- 
diction. See G. P. Cong, S. 18. 

GIFT—See HINDU Law—Grr. 


GOVERNMENT OF INDIA ACT (1935), 
S. 92 (1) and (2)—Notification and R tions 
in respect of “‘ partially excluded areas” giving 
retrospective effect to existing Income-tax Act— 
Effect on pending appeals (F.G.) .. 438 
——-S. 92 (1) and (2)—Scope of the Governor’s 
powers under—Power of Governor to give 
retrospective effect to any Act by Notification 
under S. g2 (1) or enactment of a Regulation 
under S. 92 (2)—Notification by Governor 
of Bihar on 26th May, 1940 and Bihar Regulation 


I of 1941—Validity (F.C.) .. 432 
oS a 100 and Sch. ? ae 43 
Bengal Money-Lenders Act (1940)—Federal and 














GOVT. OF INDIA ACT (1935)—Contd. ’ 
Provincial eee he jurisdictions 
—Delimitation—Principles—Method to be adop- 
ted in determining the subjects which are to be 
dealt with by the one or the other—Pith and 
substance of transactions of loan secured by 
poe notes—Validity of the Money- 
ders Act PG. . 6 
——S. 102 (4)—Scope—Continuation of prose- 
cutions under Defence of India Rules after goth 
September, 1946—Propriety (F.G.) .. 40 
——S. 205—-Certificate under—Appeal shoul 
be from judgment-decree or final Order ifi- 
cate once granted—Power of federal Court to 
determine competency of appeal—Order in 
pending proceedi Appeal to Federal Court 
—Competency (F.C.) .. 403 
aca hee (1)—Substantial question of law— 
Guidance as to interpretation of a section of the 
Government of India Act already given by prior 
decision of the Federal Court—Certificate under 
S. 205 (1) if can be granted F.G.) 400 
S. 240—Scope and extent of the rights of 
Government servants—Termination of services 
in contravention of the provisions of S. 240— 
Right to maintain action against the Crown for 
appropriate relief—Arrears of salary—Right to 
recover—Limitation—Limitation Act (IX of 
1908), Arts. 102, 115, 120 and 131—Article 
applicable to such a suit (F.C.) .. 389 
Ss. 306 (1) and 223—Nature and extent of 
protection from pr i and processes in 
favour of a Governor—Whnit of certiorari against 
the Provincial Government calling for the records 
relating to the rejection of a revision petition to 
Government under the Madras House Rent 
Control Order, and quashing the orders of its 
rejection—If can be issued—Specific Relief Act 
(I of 1877), S. 45, Proviso Q) .. 146 
Sch. VII, List II, Entries 2 and ar and 
Punjab Restitution of Mortgaged Lands Act 
(IV of 1938)—Powers conferred on the Provinces 
by items 2 and 21 of List II—‘* Land ” as used in 
item 21 if confined to agricultural land—Punjab 
Restitution of Mortgaged Lands Act, if ulira 
vires the Punjab Legislature—‘ Pasture” if 
agricultural Land (PIG): aan 4 
———Sch. VII, List II, Item 27 and Bengal 
Money-Lenders Act, 1940—Validity of the Pro- 
vincial enactment (P 14 
—Sch. IX, S. 40 (1)—Construction—If 











mandatory or directory (F.C.) .. 408 
———Sch. IX, S. 72—Scope .. 192 
HIGH COUR ACT (1861), S. g and 


Letters Patent (Calcutta, 1865), Cl. 11—Infor- 
mation in the nature of quo warranto— Jurisdiction 
of the High Court of Calcutta to grant—Nature 
and scope of—“ Ordinary Original Civil Juris- 
diction ’’—What falls within (P.G.) .. 32 
HINDU LAW—Adoption—Widow in sepa- 
rated family subject to the Mitakshara Law— 
Power to adopt with consent of sapindas in the 
absence of authority from her deceased husband 
—Failure to obtain consent of daughter’s sons— 
If renders adoption invalid which is otherwise 
valid (P.G.) .. 39 
Adoption—Will of husband authorising 
widow to adopt within a year of his death to 
ensure his spiritual benefit—-Adoption within one 
year period—Death of adopted boy after seven- 
teen years—Second adoption thereafter—Vali- 
dity se 126 
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HINDU JLAW—Contd. 


Aliyasanthana joimt family—Decree 
against manager in regard to family property— 
Binding nature of—Junior members if can get it 
set aside on the ground of negligence of the 
manager—Manager remaining ex parte if alters 
the position—Limitation Act (IX of 1908), 
Articles g5 and 120—Applicability to such 
suits sa KIT 
Applicability to Jains—Custom at varı- 
ance with Hindu Law—Onus—Custom recog- 
nised and affirmed in judicial decisions—Onus on 
those who assert on exception to 1t—-Custom as 
to the right of a sonless Jain widow to adopt 
without the prior permission of her husband— 
Validity (P.C.) . 516 
—_——Gift—Stridhana property given by woman 
to her daughter as stridhana gift—Nature of 
estate conferred—Absolute or limited .. 5O02 


Husband and wife—Diminution of physi- 
cal comforts of wife ın husband’s house—If 
aide for separate residence and maintenance— 
indu Married Women’s Right to Separate 
Residence and Maintenance Act (XIX of 1945) 
—Scope—Husband’s second marriage—First wife 
living away from husband before commencement 
of Act—Right to separate maintenance from 
commencement of Act—Practice—Decree for 
maintenance—Provision for liberty to apply for 
varying it—lIf can be inserted . 544 
Joint family—Bequest of self-acquired 
proper, to sons—Joint enjoyment by legatees— 
perty whether self-acquired—Parntion—Joint 
family business—Burden of proof regarding right 
to share ae 49 
Joint family—Blending of separate pro- 
perty— Test sa 194 
Joint family—Maintenance grant in favour 
of mother—Construction—Plain and unambi- 
guous words not to be altered or qualified by the 
conduct or acting of parties (P.G.) . 4511 
Jot family—Mortgage by co-sharer of 
specific item—Subsequent partition allotting 
other items to mortgagor—Rights of mortgagee 
(F.B) .. 166 

Joint family —Suit claim found against 
father of plaintiffs in prior litigation—Plaintiff in 
the wo at the date of the institution of the 
prior suit—Plaintiff bound by the decree in the 
prior suit .. IĜI 
Joint family—Survivorship—Attachment 
of share of a member—Death of that member— 
Right of attaching creditor—Termination of 
attachment—Property devolving on other mem- 
bers of family .. 509 
I Presumption in favour of— 
Man and widow living together—Circumstances 
under which presumption will come into 
play ++ 277 
Marriage—Proof of solemnization—Pre- 
sumption of legality—Evidence as to validity— 
How to be reviewed (P.C.) .. 301 
Partition—After-born son—Right to re- 
open and claim re-distribution of the shares 
allotted (P.G.)  .. 07 
Partition—Marriage expenses of daughter 
—Right to reimbursement of sums spent on 
(P.G) .. 37 
Partition—Suit on behalf of minor sons of 
deceased wife against the father, who had re- 
married and had sons by the second wife— 












































HINDU LAW—-Conid. 


EO between the father and the first 
wife’s ily and her sons and birth of sons to 
the second wife, subsequent to the plaint—If 
valid grounds for holding that the filing of the 
suit was in the interest of the minors and decreeing 
partition—Claim by father as his self-acquisition 
of alleged joint family property found justified by 
evidence—Not an improper claim justifying the 
suit—Joint family—Presumption as to property 
held by a member—Onus of proof as to the nature 
of the property (P.C.) . 138 
RELIGIOUS ENDOWMENT—Dedication— 
Absence of deed or t—Materials that could 
be relied upon by oun for determining true 
nature of endowment—Grant to deity and income 
earmarked for services ın temple—Right to the 
surplus—Applicability of the doctrine of eppres. 
(P.C.) .. 315 
Widow—Compromise or settlement of 
rival claims to her husband’s estate—If and when 
binds the reversioners and parties thereto— 
Enlargement of the widow’s etate mto an 
absolute estate by the compromise—Effect on 
the validity of the compromise pi Og 
Widow’s right to maimtenance—Nature 
and scope of (P.G) .. 574 


Will—Construction—Absence of any am- 
biguity—Admission of extrinsic evidence—Pro- 
priety $ (PG) .. 37 
Will—Construction—Absence of words of 
bequest—Recital showing that testator 15 under 
the impression that he has made a certain dis- 
position—Court can give effect to such intention, 
inadvertently not expressed—Clause providing 
for executor and trustee of properties assumed 
to have been bequeathed to son of weak intellect 
—Intention of testator to bequeath to son—lIf 
can be given effect to in the absence of words of 
bequest Je 247 
Will—Existence of illatom son-in-law— 
If bar to disposal of property by father-in-law 
by will .. 245 
Will—Sound disposing state of mind— 
Burden of proof—Evidence of writer, attesting 
witnesses and Sub-Registrar proving that testator 
was of sound disposing state of mind—Proof—If 
can be displaced by mere inference expressed 
by a native doctor who saw him a couple of days 
later that testator would not have been ina fit . 
condition to execute any will two days prior 
(P.G.) . 185 

HINDU MARRIED WOMEN’S RIGHT TO 
SEPARATE RESIDENCE AND MAINTE- 
NANCE ACT (XIX OF 1946)—Scope .. 544 
INAM—Minor inam—Grant of single field 
specified as ‘‘wet”’—Right to water free of 
charges for raising second crop .. 492 
INGOME-TAX ACT (XI OF 1922), 
S. 4 (1) (b) (dt), Third Proviso—Scope and 
applicability a 76 
———§. 4-A (b)—Residence of Joint Hindu 
family—Karta domiciled in Ceylon—Propertes 
in British India managed through clerk—Fre- 
quent visits of the karta to British India—Partici- 
tion in work done—Family, if “ resident” in 
ritish India f »» 474 
——S. 4-B, Cl. (a)—Exemption under— 
Applicability—Karta of asseasee family—Resi- 
dence in British India for more than two years 
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INCOME-TAX ACT (XI OF 1922)—Contd. 


within seven years preceding the year for which 
assessment was made—Concurrent residence 
abroad—Foreign income—Liability to assess- 
ment . 230 


———S.g (1) (ip) (as amended)—Tax on income 
from buildings of a company—Issue of bearer 
debentures entitled to a charge on the buildings 
for payment of principle and interest—Such 
debentures deposited with a bank by the company 
as security for monies due on overdraft—Interest 
payable on them—If deductible—Position of 
bank holding debentures as cover (P.C.) .. 60 


S. 14 (1)—Claim for exemption by Hindu 
widow in respect of maintenance allowance— 
Test to be applied—Deed of agreement providing 
for payment of maintenance allowance to a 
Hindu widow in an undivided family and crea- 
ting a charge on properties to secure its payment 
—Subsequent partition in the family—Provision 
for payment of the maintenance allowance by 
some of the groups—Widow not a party to 
the partition—Her allowance if exempt under 
S. 14 (1) from liability to pay income-tax— 
Hindu Law—Widow’s right to maintenance— 
Nature and scope of (P.G) .. 574 


——-—Ss. 18 and 48—Purchase of its own 
mo e debentures by a company out of the 
et of a sale of its surplus plant and machi- 
nery—lInterest on the debentures credited to the 
account of the debenture trustee—Tax payable 
on the interest deducted and paid by the company 
to the Central Government—Company suffering 
loss in cour ik years—Claim by the company 
for refund of the amounts so deducted and paid 
to the Central Government—Sustainablity. 463 


——Ss. 22 (2), (4), 23 (3), (4) and 28 as 
amended in 1939—Income-tax Rules—R. 19— 
Note 5—Return of income without givin 
details as required by Note 5 in the R. 19 0 
the Income-tax Rules and an oral representa- 
tion that only approximate income has been 
given—If a valid return to justify an assess- 
ment under S. 23—Appeal against such assess- 
ment—If can be entertained—Imposition of 
penalty under S. 28—Competency (P.C.). 556 
—_——S. 33 (4)—Appellate Tribunal—Powers— 
Direction to Income-tax officer to rehear case— 
Validity .. 216 
———S. 34-Hindu undivided family—Re- 
assessment of escaped income after the family 
had become disrupted by partition—If can be 
made on the erstwhile karta—Notice—Validity 
—Acquiescence—Effect of—S. 25-A—If applies 
.. 221 
————-§. 66 (1)—Question of Law which 
Appellate Tribunal can be required to refer 
to the High Court—Onmissions to raise question 
before Tmbunal—Reference of that question— 
Permissibility . 215 
——-S. 67—Construction—‘' Assessment made 
under the Act ’—Meaning—Question of juris- 
diction arising under S. 67, uf can be considered 
by the Privy Council when not raised in the 
Federal Court—Suit to declare certain provi- 
sions of the Income-tax Act ultra vires the Fede- 
ral Legislature and that the assessment based 
on them was illegal and wrongful—Prayer for 
erpayment of tax paid—S. 67, if bars the main- 
tenance of such suit (P.C.) .. 16 





INSURANCE—Life Insurance—Application 
for policy—Serious illness thereafter—Letter 
of acceptance containing condition imposing duty 
to disclose state of health till acceptance— 
Failure to inform company of the illness— 
Breach of warranty—Claim on policy—Sustain- 
ability .. 227 

LAND ACQUISITION ACT (I OF 1899), 
5. 23—Requisition of property under S. 1g (1) 
e. (t) of Defence of India Act 1939)— 

bility 30 pay interest on account of compen- 
sation a 429 

LEGAL PRACTITIONER—Authority to 
compromise in the absence of express authori- 
sation by the Vakalatnama .. 580 
Restoration. to the roll of advocates— 
Evidence on which the Court will act upon— 
Practice—Certificates as to character and inte- 
grity—Statements as to opinions of deponents in 
affidavits—Value to be attached (F.B.) - 213 

LEGAL PRACTITIONERS’ ACT (XVIII 
OF 1879), Ss. 6 and 7—Application for re-instate- 
ment by pleader whose name has been struck off 
the roll of pleaders—Considerations—Advising on 
law for reward after being struck off—Strong 
ground for refusing re-instatement (F.B.) .. 250 


LETTERS PATENT (CALCUTTA), 1865— 
Cl. 11—Jurisdiction of High Court to grant 
information in the nature of warranto—Ordi- 
nary Original Civil Jurisdiction—What falls 
within (PG) .. 32 

LIMITATION ACT (IX OF 1908), S. 12 (2) 
and (3)——Duty of Court under S. 29 (g) of Stamp 
Act to direct proportion of stamp duty to be 
borne by each party in respect of partition decree 
—Court not doing so—Time taken in ishi 
stamps and getting copy of decree can be excluded 
in computing limitation for filing an appeal.. 201 
——-S. 14—Applicability. See G. P. CODE, 
O. 23, Rr. I AND 2 AND LIMITATION Act, S. 14, 
Expl. III a 337 


—Ss. 20 (1) and 21—Payment of interest in 
respect of debts due under two promissory notes 
—Endorsements relating thereto made on the 
wrong notes by mistake—Evidence al'unde to 
prove that the endorsement on each note related 
to the pa ent of interest due on the other— 
Admissibility —“‘ Agent duly authorised” to make 
payments and acknowledgment—Testamentary 
guardian of Hindu minor daughter—Payments 
and acknowledgments by, after the minor is 
married—If will save limitation . 93 
Arts. 95 and 120—Applicability to suit 
by junior member of aliyasanthana family to 
set aside decree against manager on the ground 
of negligence of manager—Limitation .. 177 


Arts. 102, 115, 120 and 130—Article 
applicable to a suit for appropriate relief by 
government servant whose service have been 
terminated (F.C.) .. 389 

Art. 132 and 181:—Applicability—Appli- 
cation under S. 44 of the Madras Hindu Reli- 
gious Endownments Act to enforce charge 
created in favour of temple under a settlement 
deed .. 258 
Arts. 166 and 181—Application by judg- 
ment-debtor to set aside sale in execution of his 
property on the ground that he had no saleable 
interest in it—-Limitation—Sale if can be ignored 
as void or if to be set aside (F.B) .. 468 
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LIMITATION ACT 


Art. 182—Decree against father and 
son—Execution against son— Limitation— If 
affected by the fact of the execution of the decree 
against the father not being barred .. 583 
~———Art. 182 (5)—Decree including several 
reliefs based upon distinct causes of action— 
If separate decrees—Final orders on previous 
execution petitions—If saves limitation for 
subsequent execution petition claiming relief 
other than that claimed in the prior petitions 

.- 443 
Art. 182 (5)—Execution petition not num- 
and containing an incorrect statement 
regarding the costs of an earlier petition—If 
im accordance with law—Endorsement of the 
word “rejected” on petition—If amounts to 
final order disposing of the petition » 553 

LIFE INSUARANCE—Sse INSURANGE. 


MADRAS AGRICULTURISTS’ RELIEF 
ACT (IV OF 1938)—Non-agriculturist pur- 
chaser of hypotheca—If entitled to benefits of 
Act when mortgagor has ceased to be liable 
for debt—S. 4 (¢)—Scope—Mortgages of house 
property within a union Board—Inclusion of 
engine in the house in the schedule to mortgage— 
If take mortgage outside the exemption in S. 4 
(d) of the Act . 273 


————S. 10 (2) (f)—Mortgage and contempo- 
rancous lease—Lease not covering a 
Rent payable at stipulated 








under mortga 
rate—No relation to the initial insalment due on 
the mortagage—Payment of interest by mortgagor 
—S. 10 (2) (i) not applicable—Mode of appro- 


priation »» 385 
MADRAS BUILDINGS LEASE AND 
RENT CONTROL) ACT ( OF 1946)— 


Appellate authority under —If and when can 
get aside its own ex pate appellate order .. 482 


MADRAS CITY MUNICIPAL ACT (IV 
OF 1919) as amended, Ss. g01 and g302—Agrece 
ment png letting out of stalls—Enbance- 
ment of rent during subsistence of agreement 
—Validity—Applicahility of distraint procedure 
—Effect of amending . 120 

MADRAS DEBT CONCILIATION ACT 
(XI OF 1936), .S. 10 (2)—Scope and effect— 
Debt due to co-operative society —Award against 
debtor as well his surety jointly—A pplication 
by principal debtor for settlement of his debts— 
Society failing to submit statement of debts 
within time—Statutory discharge of debt— 
Execution of award against the surety—Not 
barred—Surety’s right to indemnity—Contract 
Act (TX of 1872), Ss. 134, 195, 141 and 145— 
Applicability .- 487 


(as amended by Act IX of 1943), S. 
10 (2}—Scope—Amendment if retrospective— 
Debts deemed to have been discharged not 
a ha by 1943 ea ee of wei 
under S. 10 on application of manager o 
Hindu joint family Benefit how far available 
to other members .. 55 


MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920) Ss. 345 and 347—Relative 
applicability of—Difference between the cases 
to which the two sections would apply—Prose- 
cution for failure to pay property tax—Limita- 
tior—Period provided in < 345 applies .. 457 





(IX OF 1908)—Contd. MADRAS ESTATES LAND ACT (I OF 1908 


as amended in 1945), S. 3 (2) (d), lanation 
(1)—Amending Act of eee of 
named vi “ exclusive of poramboke ”— 
Nature of grant—Applicability amending Act 
—Second Appeal-—Finding that grant was not a 
t of a whole village—Not one of fact— 
erence drawn from entries in ‘registers is a 
question of law . 289 


——S. 3 (2) (6)—Mokhasa village in a zamin- 
dari—If part of “ estate ’’—Suit for arrears of 
rent and eviction—Should be filed in Revenue 
not Civil Courts .. 298 


(as amended in 1934), S. 3 (10) (Corres- 
ponding to proviso to S. 185 before amendment) 
—Ryoti lIand—When becomes private land 

(F.B.) .. 263 

MADRAS FIREWOOD RATIONING 
ORDER (1945), Cl. 2 (10) and 6— Meaning of 
“ firewood ’’—Cls. 6 if applies only to authorised 
dealers < 226 


MADRAS FOOD GRAINS CONTROL 
ORDER ( 1945); Cl. 3 (1)—Assistant Commercial 
Tax Officer holding enquiry and recording 
statements—Statements if to be excluded by 
reason of S. 162, Cr.P. Code . 164 


——-—Ss. 3 (1) and 10—Prosecution for offence 
in contravention of section (1) committed 
prior to coming into force of the Control Order 
“ "“Maintainability—S, 10 if would apply to 
such a case .. 424 
MADRAS GAMING ACT (III OF 1990), 
Ss. 3 and 8—“ Person,” if includes a club 
registered under the Societies Registration 
Act of 1860)—Club, if can be held to be 
a “common gaming house ”—Clerk 
and Secretary of the club, if ean be found guilty 
under section 8 though they did not take part 
in the gaming i> AAI 
MADRAS GENERAL SALES TAX ACT (IK 
OF 1939); Ss. 2 and 15 (6)—Notice of demand 
for tax due by firm served on one partner— 
Service whether good—Whether another 
liable for failure to pay within time allowed. 255 
———8s. 2 (b), (i), 10 and 15— Dealer 
—-Meaning—Broker or commission agent who 
brings the seller and buyer together —Liability 
to tax on the turn over of his principal .. 220 


MADRAS HEREDITARY VILLAGE OFFI- 
CES ACT (III OF 1895), Ss. 13 (1) and 21 
—Scope and effect—Jurisdiction of Collector to 
entertain suit—Limitation imposed by S. 1g (1) 
— Existence of vacancy in the office mentioned— 
If essential to give jurisdiction to Revenue Court 
—Summary suit by person claiming that he was 

roperly the karnam of a village—Competency of 
Revenue Court to entertain—Decision in such 
suit—Correctness of, if can be challenged in 
civil Courts ». 256 

MADRAS HIGH COURT (ORIGINAL 
SIDE) RULES, O. 45, r. 9—Scope—Origina- 
ting summons—Construction of will—When 
proper—Contentious matter—When can be deci- 
ded in the originating summons 2+ 333 


MADRAS HIGH COURT (ORIGINAL 
SIDE) FEES RULES, O. 5, rr. 3, 7, 15 and 17 
—Costs of commission where more than one is 
issued—Adyocate’s fec—Fixation—Basis .. 340 
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MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (O OF 1927), Ss. g and 73— 
“ Person having interest ”— Trustee of temple— 
Application for sanction for suit to remove 
hereditary trustee—Maintainability ae 23 
——S. 44-A—Inam for devadasi service in 
temple—Proceedings for enfranchisement—Lia- 
bility to render services till enfranchisement— 
Refusal to render service—If misconduct justi- 
fying forfeiture—Madras Act (V of 1929)—Scope 
and effect .. 538 


——S. 63—Scheme  under—Provision for 
turns of management by trustees in rotation— 
Validity—Provision for removal of managing 
trustee on vote of no confidence by other 
trustees—-Propriety—Powers and functions of 
Board and the trustees under schemes—Manag- 
ing trustee—If can be empowered to represent 
the devasthanam in suits and proceedings 109 
———S. 75-A (added by Act X of 1946)— 
Scope—Vesting in Board of power of Ce 
tration under scheme framed by Court—“ Admi- 
nistration ”—If includes power to appoint 
trustees under the scheme .. 198 

MADRAS HOUSE RENT CONTROL 
ORDER (1945), R. 7-A (2-A)—Order of Con- 
troller directing the tenant to put the landlord 
in possession of house which the landlord desired 
to occupy himself—Incapable of execution 
after the death of Jandlord—Rights of the 
legal representatives a. 419 


MADRAS IRRIGATION CESS ACT (VII 
OF 1865) as amended in 1940 and 1945), S. I— 
Liability to water-cess—Zamindar entitled to 
Irrigation free of water-cess for his wet lands— 
Change over from Seams sugarcane cultivation 
—Water required in both seasons—Taking of 
water from different source—Right to claim 
free supply of water, irrespective of the Nature 
of the crops—Pleading—Necessity to plead all 
material facts (P.C) .. 62 

MADRAS LOCAL BOARDS ACT (XIV 
OF 1920, Ss. 62, 159 and 207—Encroachment 
of street—Option to prosecute owner or occupier 
—Proper construction of S. 15g—Property vested 
in Local Board—Declaration that it shall vest 
in the District Board—Legality .. 466 
———Ss. 78 and 7g—Land-cess — Computation 
Proprietor granting right to cut and carry away 
timber in forest lands—Amounts received for— 
Is “rent” for computing value of the land for 
the purpose of levying Jand-cess . 296 


MADRAS PAWNBROKER’S ACT (XXII 
OF 1943), Ss. 3 (1) and 18 (1)—Persons contem- 
plated by the Act—Casual act of taking a pledge 
and advancing a loan—If an offence, in the 
absence of a licence .. 324 


MADRAS PREVENTION OF ADULTER- 
ATION ACT (III OF 1918), 5. 20 and Rr. 28-B 
and 2 of the Rules framed under the Act— 
Failure to publish notice as prescribed by R. 28-B 
in respect of “ jilebi”? which contained ghee 
with 20 per cent. of fat—If an offence ia JT 


—S.20 (2)—Rules framed under—Rule 
27-A—Scope and effect of the prohibition con- 
tained in—Gingelly oil kept for sale found to 
contain 95 per cent. of groundnut oil-—Offence 
—Plea in defence that oil was sold for lightin 

purposes and not as food—Sustainability... 456 


MADRAS Poe ae (X oe 
1937), S. 4 (i) (j)—CGharge of an offence under 
a Ue by accused that he was found in a 
drunken state in prohibited area—Conviction on 
that admission, when justified xe 327 


MADRAS RATIONING ORDER (1943), 
Cl. g-A—Scope of—Rice imported into a mutt— 
Head of mutt, if liable which there is an appointed 
manager who is in charge of the mutt and is the 
“ authorized establishment ”’ . 154 


MADRAS REVENUE RECOVERY ACT 
(II OF 1864), S. 42—Sale for arrears of revenue 
to be free of all “ incumbrances ’—Incumbrance 
—Meaning—Arrears of kattubadi—If * incum- 
brance’ for which the purchaser at revenue sale 


will be free from liability ae 387 


MADRAS SILK CONTROL ORDER (1943) 
published in Gazette Extraordinary—Presump- 
tion and tests of validity of publication of 
order .. 35I 


MADRAS TENANTS AND RYOTS PRO- 
TECTION ACT (XVII OF 1946), S. 4 (1) and 
(g)—Suit for rent of lands—Question whether 
lands are private or ryoti under Madras Estates 
Land Act—Letters Patent Appeal challenging 
finding that it was private land—Not a proceed- 
ing which can be stayed as no claim for sale was 
made—S. 4 (1) (a) and (6)—Distinction and 
applicability (F.B.) . 263 
——S. 4 (3)—Other proceeding—lIf includes 
“ suits ”—Ryot asking for stay of a suit in which 
the prayer is for the sale of his holding—Deposit 
of arrears of rent—Liability of tenant to make. 421 


MAHOMEDAN LAW—De facto guardian 
of minor—Alienation—Validity—Object of trans- 
action being to pay debt binding on the minor— 
Whether makes any difference in law . 100 


MALABAR TENANCY ACT (XIV OF 1930), 
S. 14—Scope—Eviction of tenant—Groun 

Termination of tenancy—Failure of plaintiff 
landlord to allege and prove—Effect—Point 
raised for first time in appeal—Maintainabiulity. 


559 
MALICIOUS PROSECUTION—Action for 
damages—Gist of — “ Prosecution’? — What 


amounts to— Test to found action for damages for 
malicious prosecution based upon criminal pro- 
ceedings—Magistrate taking izance of com- 
laint of cheating under S. 420, I. P. Code— 
a aa of complainant and holding of 
enquiry under S. 202, Cr. P. Code, at which the 
accused attended and incurred costs—Dismissal 
of complaint thereafter under S. 203, Cr. P. Code 
—Absence of reasonable or probable cause for 
the criminal proceedings—Action for damages, if 
well founded (P.C.) -.. 27 
MARRIAGE—Presumption in favour of. See 
HINDU Law—MaArRIAGE. 
MASTER AND SERVANT—Vicarious lia- 
bility—Mens rea necessity (P.C) .. 328 
MILITARY STORES (UNLAWFUL POS- 
SESSION) ORDINANCE (XXXIII OF 1943) 
—Proceedings under—If can be continued after 


expiration of Ordinance—Government of India 
Act (1935), Sch. EX, S. 72 .. 192 
NEGOTIABLE INSTRUMENTS ACT 


(XXVI OF 1881), S. 64—Suit by transferee of 
promissory note payable on demand and not 
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NEGO. INST. ACTS (XXVI OF 1881)—Condd, 


payable at a specified place—Absence of present- 
ment—Discharge of note by maker—Delivery of 
note not taken—Right of transferee from pro- 
misee torecover from maker—-Proper decree in 
such cases . 196 


PARTNERSHIP—Suig for contribution by 
one partner against the other in respect of the 
discharge of a partnership liability—Maintain- 
ability . 589 
———Suit for dissolution of an existing partner- 
ship and for accounts—Date from which plaintiff 
is entitled to interest on the amount decreed. 430 


PARTNERSHIP ACT (IX OF 1992), S. 6 
(1), (2) and (3)—Scope and efi Unrate. 
tered firm—Arrangement entitling one partner 
to recover debt due to firm—Dissolution of firm 
—Suit by that partner to recover the debt due— 
Maintainability ». 24I 
a PENAL CODE (XLV OF 1860), S. 161— 

Motive or reward ”—Covers also a case where 
the payment is made in respect of past favours— 
Person on leave—Does not cease to be a public 
servant to whom S. 161 is applicable . 160 


———Ss. 206 and 305 and Cr. P. Code of 
1898), S. 195 (1) (6)—Attachment before inde. 
ment of cattle—Cattle left in the custody of 
sureties—Forcible removal of such cattle by owner 
and others after commission of dacoity armed 
with deadly weapons—Written complaint of 
attaching Court under S. 195 (1) (b)—Necessity. 


.. IIQ 
S. 302 and Evidence Act (I of 1872), S. 27 
—Admissible portion of the statement Boe by 
accused to the police leading to recovery of knife 
—Sufficiency to convict accused in the absence of 


evidence connecting the knife or accused with 
murder se 427 


————Ss. 380 and 393—-Complaint of entry into 
house ae fo ae of property—Admission of 
case under S. 380—Durin dency of case 
direction by Additional District Magistrate to 
treat the case as a preliminary register case 
under S. 395 without notice to accused and 
without hearing him—Legality of direction. 137 
- S. 381—Conviction for theft and forward- 
ing of accused under S. 380, Cr. P. Code, to 
Magistrate with jurisdiction to take action under 
S. 562, Cr. P. Code—Conviction by trial magis- 
trate without passing sentence—Appeal—Main- 
tainability . 117 
— Ss. 408 and 409—Charge of committi 

criminal breach GE E iy cade a ek 
or as an agent of the company ’—Trial by a 
Second Class Magistrate—Is an illegality affecting 
the jurisdiction of the trying Magistrate and 
vitiates the proceedings . 163 
S. 415—“ Fraudulently or dishonestly ” 
and “ property ”—Meaning—Cheating—Gist of 
offence—Procuring motor driving licences from 
officer without applicants complying with tests 
and paying fees—Offence .. 380 
——S. 420—Offence under—Amount received 
by accusec for paying bribe to public officer— 
Detention by accused—Offence—Prosecution for 











cheating—Maintainability—Grounds of public 
licy—Relevancy in adjudicating criminal 
liability .. 594 


PENAL CODE (XLV OF 1860)—Coned. 


——— 8. a ie of carrying away usufruct 
of tamarind tree belonging to complaiant— 
~—Declaration of title to the tree by the Civil 
Court—Duty of Criminal Court to have regard 
to - 179 
——S. 499—Article in newspaper consisting 
of imputations against public oficer—Good faith 
—Test—Opinion of superior officer acquitting 
the officer concerned of blame—Effect » 325 

PLEADINGS—Necessity to plead all material 
facts (P.C,) 62 

POLICE (INCITEMENT TO DISAFFEC- 
TION) ACT (XXII OF 1922), S. 3—Speech 
attacking police and calculated to create dis- 
affection among them-—-Written report not in 
shorthand but only extracts taken by a constable 
—Conviction based on—Legality—Speech, if 
should have been addressed to members of the 
Police force .. 376 

PRACTICE—Decree for maintenance in 
favour of wife—Provision for liberty to apply for 
varying it—If can be inserted c. 544 
Federal Court—Appeal against order in 
pending proceedings—Competency (F.C.).. 403 
Marking document by consent —Effect— 
If proof of allegations in the document .. 535 


Payment of batta—Confirmation of inte- 
rim injunction against a party represented by 
counsel—Batta to effect service of notice of the 
injunction, not necessary oe 55I 
PRIVY COUNCIL—New point—If can be 
raised for first time before Privy Council. 
(P.C.) . 498 
PROVINCIAL INSOLVENCY ACT (V OF 
1920), Ss. 5 and 43 and G. P. Code (V of 1908), 
O. 47, r. 1—Orders passed under S. 43 of the 
Provincial Insolvency Act in ignorance of full 
facts—If reviewable .. 425 


—— S,. 28 (2)—-Joint family of father and sons 
—Father insolvent—Official Receiver’s sale of 
immovable property—-What passes under the 
sale—Right, title and interest of the sons not 
affected by the sale .. 507 


———Ss. 28 (2) and 78 (2)—Suit against insol- 
vent filed without leave of Court after the date 
of filing of the petition for adjudication—Suit 
decreed after adjudication without any objection 
on the part of insolvent—Subsequent annulment 
of adjudication—Application by decree-holder to 
execute’ his decree—Pleas that decree was nullity 
and that time between adjudication and its 
annulment cannot be excluded—Sustainability 

se 572 


PROVINCIAL SMALL CAUSE COURTS 
ACT (IX OF 1887), Sch. II, Art. 30 and 31 — 
Applicability—Suit for reimbursement by Hindu 
widow against kartha of the family of amount 

t by her for the marriage of her daughter— 
gnizability by a Court of Smal] Causes .. 151 











P AB RESTITUTION OF MORT-- 
GAGED LANDS ACT—If ultra vires the Punjab 
Legislature (P.O) .. Iı 


REGISTRATION ACT (XVI OF 1908), S. 
17 (1) (b)—Applicability—Award deciding 
liability in respect of a mortgage—Provision for 
payment by instalments and realisation by sale 
on failure to pay any instalment—Nature and 
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REGISTRATION ACT(XVI OF 1708)—Contd. | 


effect of—If makes award compulsorily regis- 
trable (P.C.) .. 304 


RELIGIOUS ENDOWMENT. Ses Hindu 
Law—Religious Endownments 


SALE OF GOODS ACT (HII OF 1930); 
Ss. 20 and 23—Unconditional contract for sale 
of specified goods—Property in goods when 
passes—Appropriation by buyer—Cotton Cloth 
and Yarn road Ordinance (II of 1944)— 
Applicability—Completed sale whether governed 
by Ordinance -. +79 


SECURITY BOND—Construction—Security 
bond executed in favour of District Judge in 
proceedings under the Guardians and Wards 
Act—Charge if created over immoveable pro- 

ies mentioned in the list appended thereto— 
Antecedent orders of the Judge in regard 
to giving security—If can be examined to as- 
certain intention -» 344 
SOCIETIES REGISTRATION ACT (XXI 


OF 1860)—Club prrs under—If a person 
under Ss. 3 and 8, Madras Gaming Act (III of 


1930) .. 54I 
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SPECIFIC an ae ects (I OF 187): S. 
15 proviso—Applicability—Person invoking bene- 
fit of—If should relinquish right to appeal 
against portion of decree holding that order for 
specific performance cannot be made as to part 
of the property .. 366 


S. 45 Proviso (f). See Government of 
India Act 4 306 (1) and 223 . sa 146 


TRANSFER OF PROPERTY ACT (IV OF 
1882), S. 39 (as amended by Act XX of 1929)— 
Scope and effect—Hindu widow entitled to main- 
tenance—Right against alienee of property 
belonging to estate—Extent—Mortgage of excess- 
sive extent for the debt—Effect . 281 


—S. 69 (3) and Agriculturist? Loans Act 
(XII of 1884)—Loan advanced under agreement 
by Government to agriculturist—Property given 
as collateral security purchased in execution of 
a money decree—Revenue Officer’s later sale 
for recovery of the loan amount—Title of pur- 
chaser at the later sale whether superior to that 
of the purchaser at the earlier sale . 157 


WILL. See Hindu Law—Will. 
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INDEX OF REGENT CASES. 


ALIYASANTHANA FAMILY—Decree against manager—Finality as 
against junior members—Manager remaining ex parte—Negligence of 
manager not a ground for setting aside decree REP. 177 


ARBITRATION ACT (X OF 1940), S. 41—Ex parte decree in terms of award ` 


passed—Apphcation for setting aside—Limitation N.R 
CIVIL PROCEDURE CODE (V OF 1908), 5. 2 (2)—“ Decree ” in parti- 


tion suit—Dismissal of application for final decree—If “ decree ” and 
appealable 


————S. 20—Carrying on business—Defendant being Chairman of Board 
of Directors of ont ee with head office in Madras—If carries on 
busmess within Madras se 

————S. 20 (a) and (c)—Scope sd 

——_——S. 47~Appealabihty of order setting aside sale under O. 21, Rr. 84 

i 86 N.R. m 


and 
———. 47—Order dismissing application for amendment of execution 
petition—Appealability of order—Revision if lies REP. 235 
————-8. 48— Limitation for execution—Starting point—If original or 
appellate decree N.R. T 
————-S. 92——Scheme suit—Powers of Court—Matters that can properly 
be taken into consideration in framing scheme ja 
————~5. 110—Decision that plaintiff entitled to attach defendant’s 
property to recover decretal debt of Rs. 2,217—-Property sought to be 
attached worth above Rs. 10,000—Leave to appeal—Right to a 
S. 115—Scope—Pending suit for re-opening a partition—Findi 
which did not put an end to the suit—Revision against—If competent. . 
———O. 9, r. 9—Applicability—Next friend of minor plaintiff negligent 
or deliberately obstructive—Dismissal of suit for non-appearance—If 
ground for restoration Rep. 566 


————_O. 9, r. 9—Bar against filing fresh suit in respect of same cause of 
action—If applicable to decree-holder whose application for execution 
is dismissed for default 


————O. 9, r. 9 and O. 17, r. 3 —Vakil retiring from case—Plaintiff filing 
application in person to examine a witness on commission—If 


“ appeared ’—Dismissal of suit on refusal of adjournment—If attracts 
operation of O. 9, r. 9, or O. 17, r. 3 


————O. 21, T. 11—“ Application in accordance with law”. See LM- - 


TATION Act, ART. 182 (5). 


—————O, 21, r. 1g—Decree on appeal directing each party to bear his 
own costs of appeal as well as of suit—Claim for restitution of costs 
paid by a party pending the appeal—Limitation REP. 354 y 

————©. 21, rr. 84 and 86—Order setting aside sale—Appealability N.R. 


———O, 21, r. go—Fraud on the part of assignee decree-holder in bringing 
about sale—Conduct ofthe sale—Interpretation—Sale for under-value 


- contrary to agreement not to bring an item to sale on person interested 
in that item paying an amount—Sale if to be set aside 
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37 


47 


35 


26 


CIVIL PROCEDURE CODE (V OF 1908), O. 22, r. 11—Scope—Appeal 
against final decree for partition—Death of some parties—Legal 
representatives not brought on record in time—Abatement 

REP. 587 

—_———O. 26, r. g—Order appointing commissioner to assess damages 
for breach of contract—lIf legal = 

———O. 33—Leave to sue in forma pauperis—Application for—Wilful 
failure of petitioner to disclose in the schedule all the property in his 
possession—Effect g Ša 

————— O. 33, r. 15—Scope—Refusal to allow applicant to sue as a pauper 
—Effect—Bar to subsequent application of a like nature by the applicant 
—If extends to sons or legal representatives of such applicant seeking leave 
to sue as pauper after his death 5 es 

———— O. 34, r. 5 Scope—Deposit under—Requirements—Actual deposit 
of decree amount if essential—Private adjustment—If can be relied on 
—Auction purchaser retaining benefit of payment—If can contend 
that sale should not be set aside owing to non-compliance with O. 34, 
w. ji 

————— O. 39, rr. 1 and 2—Scope—Appeal against decree granting probate 
to respondent—Application for injunction restraining respondent from 
taking possession and administering the estate—Maintainability Rep. 364 

__——O. 41, r. 27 (as amended in Madras)—Scope—Mere tender of 
additional evidence in appeal—If ground for remand for admission of 
such evidence i 

—__-—-O. 43, r. 1—Scope—Order settling sale proclamation—Nature 
of—If appealable P 

———— O. 47, r. 2—Order of High Court on revision remanding case 
directing an application for restoration of a suit to be treated as one for 
review—Transfer of Judge who passed decree and new judge disposing 
of application—Plea that the review application should be heard only 
by the Judge who passed decree—If can be raised for first time in 
appeal Rep. 585 

———— O. 47, r. 4 (2), proviso (6)—Scope—“ Strict proof ”—Meaning— 
Appellate Court—If can go into question of sufficiency of proof ; 

CONTRACT ACT (IX OF 1872), S. 63—Promisee if can unilaterally extend 
time for performance of contract = 

COURT-FEES ACT (VII OF 1870), S. 7 (io) (d)—Suit for injunctio 
restraining defendants from felling certain trees and shrubs in certain 
lands—Valuation Rep, 182 

SS, 7 (o) and 7 (xt) (cc)—Suit by subsequent lessee to eject earlier 
lessee holding over—Proper valuation for purposes of court-fee— 
“ Rent ?—Meaning au 

—__-_—-S. 13—Scope—Preliminary decree in suit for account varied sub- 
stantially in second appeal—Appeal against final decree passed in the 
. meantime—Order setting aside the final decree in view of the vari- 
ation of the preliminary decree in second appeal and directing costs 
of the appeal to be provided for in the fresh final decree—If remand 
of case entitling appellant to refund of court-fees on his appeal— 
Inherent power to order such refund—Limits ve 

CRIMINAL PROCEDURE CODE (V OF 1898)—Accused if entitled to 
demand identification parade as of right before the trial—Identification 
parade during investigation—Evidentiary value—Procedure. REP. 252.. 

———— S. 106—Magistrate ordering security—Imposition of fine which is 
less than the maximum by only Rs. 1o—Desirability si 
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33 


42 


49 


45 


37 


30 


43 


23 


I4 
34 


PAGE. 
; CRIMINAL PROCEDURE CODE (V OF 1898), Ss. 145 (4) and 146— 
Nature of possession necessary to entitle party to continue in possession 
of the land in dispute—Proper order to be passed where neither party 
had effective possession Rer. 276 a 7 
————S. 203— Jurisdiction to dismiss complaint if no sufficient ground is 
made out for proceeding with the enquiry—Case of offence under S. 
302, Penal Code—Private person has no right to insist upon an enquiry 
which the Magistrate considers unnecessary Rep. 460 F 22: 
————S. 253 (1)—Order of discharge under—Revision against—Scope 
of—Powers of revision—When to be exercised for setting aside order of 
discharge N.R. sti 6 
————S. 337—Tendering pardon to a person—Not revisable by High 
Gourt—Proper remedy if there are irregularities in the grant of pardon 


Rep. 388 6 

—————S. 342—Not applicable to summary trials undeer S. 260 (j) is 42 
———— Ss. 353 and 205—Power to dispense with personal attendance of 

accused - ' Rer. 142 i 4 


————S. 362 (1)—Appealable sentence—Duty of Magistrate to take down 
evidence which should ‘form part of the record—Failure to record evi- 
dence—Trial vitiated Rer. 307 T 6 
————Ss. 413 and 408—Applicability—Sentence of less than Rs. 50 under 
each of two sections of the Penal Code—Total fine imposed on each 
accused more than Rs. 50—Right of appeal Rep. 383 14 
———>. 491—Application by husband for custody of minor wife—Main- 
tainability—Existence of other remedy by way of guardianship proceed- 
ings—If bar REP. 153 a 4 
————S. 496—Bailable offence—Conditions if can be imposed in granting 
bail sn 43 
——-——S. 517—Order relating to disposal of property—Appeal—Court 
which can entertain—Additional District Magistrate—Powers of—If 
competent to hear the appeal REP. 254 ans 7 


————S. 530 (1)—Transfer of case after altering charge under S. 409, 
Penal Code, to one under S. 408 to another Magistrate—High Court 
quashing proceedings before transferee magistrate on the ground that 
offence alleged amounted to one under S. 409 which transferee Court 
had no jurisdiction to try—Power of proper Court to frame charges and 
continue trial Rep. 308 .. 16 
———S. 552—Custody of child by person other than guardian—When 
“ unlawful ”’—Guardian’s right to restoration of custody under S. 552— 
Considerations . ` Rer. 461 Pi 31 
————S. 562 (1)—Release of accused on probation of good conduct— 
Grounds for making order—Conviction for theft of bale of cloth worth 
Rs. 1,000 from railway goods shed—Release of accused on probation— 
Propriety N.R. aa 8 


CRIMINAL TRIAL—Duty of Committing Court—Evidence—Committing 
Court not agreeing with it—If can reject it when evidence such as may 


appeal to any Court or a jury ee 43 
Right of accused to be furnished with copies of statements under 
S. 164, Qr.P. Code 3 


DEFENCE OF INDIA ACT (1939), S. 2 (3) and Defence of India Rules— 
Rr. 81 (2) and 121—Order under r. 81 (2) prohibiting transport of 
articles without permit—Attempt to transport without permit—Offence 
—Jurisdiction of second class Magistrate to try REP. 455 22 


> 


DEFENCE OF INDIA ACT (1939), S. 19 (1) (f) and Defence of India 
(Payment of Compensation and Arbitration) ules, r. 14—Scope—Bar 
of appeal to High Court—Amount ofaward and not of the claim which 
is relevant Rer. 480 

DEFENCE OF INDIA RULES (1939), r. 119—Compliance—Madras Silk 
Control Order (1943) published in Gazette Extraordinary—Presumption 
and tests of validity of publication of order REP. 351 i 

DIVORCE ACT (IV OF 1869)—Petition by husband seeking judicial 
separation—Subsequent amendment asking for dissolution of marriage 


PAGE, 


3I 


24 


on the ground of respondent’s adultery—Absence of evidence as to . 


adultery—Proper relief to be given = 
EASEMENTS ACT (V OF 1882), S. 15—Scope—T'wenty years requisite for 
acquisition of prescriptive right of easement—Computation—Enjoy- 
ment of right for 19 years and a fraction—Obstruction for less than a year 
before suit not acquiesced in if can be added to in computing the 20 
years REP. 292 ; 
EVIDENCE ACT (I OF 1872), S. 25—“ Prohibition sub-inspector ” under 
the Madras Prohibition Act (X of 1937)+Statement of accused recorded 
by—Not inadmissible in evidence as confession made to a police 
officer Rep. 218 ; 
—— S. 114—Man and widow living together—Presumption in favour of 
marriage—When can be drawn in the absence of direct proof of marriage 
REP. 277 es 
EXECUTING COURT—Powers—Cannot go behind decree passed with 
jurisdiction—Compromise to which only some of the defendants were 
parties—Decree in terms of—Execution—Other defendants who were 
not parties to the compromise—If can treat the decree as nullity 
EXECUTION—Application for sale of properties attached pending suit in 
execution of decree—One property delivered and order on petition made 
“ recorded ”— If final order preventing revival of the execution pa 
° "__. __Revival—Reference to prior execution petition T 
Sale certificate—Description of property—Dispute as to identity— 
Reference to description in earlier documents like the attachment list 
and affidavit filed for proclaiming the sale—Propriety REP. 452 
GOVERNMENT OF INDIA ACT (1915), S. 107 and Laccadive Islands and 
Minicoy Regulation (I of:1912)—Suit filed when S. 107 of the Govern- 
ment of India Act, 1915, was in force—Decision in appeal after Govern- 
ment of India Act of 1935 came into force—Revisional jurisdiction of 
High Court gi 
———— (1935), S. 240 (3)—Requirements 5 
GOVERNMENT SERVANT—Enquiry into conduct—No right to be repre- 
sented by counsel—Necessity of notice of punishment which it is proposed 
to be imposed T 
GUARDIANS AND WARDS ACT (VIII OF e alae for appoint- 


ment as guardian of person and property of a minor—Notice to res- 


pondent—Service by registered post—When proper service—Absence of. 


proper service—Effect—Application to set aside ex parte order—Rejec- 
tion—Appealability—Costs an 
HINDU LAW—Debts—Attachment before judgment of the share of a Hindu 
coparcener—Death of coparcener and subsequent termination of attach- 

ment—Right of survivorship REP. 509 
Joint family—Mortgage by co-sharer of specific item—Subsequent 
partition allotting other items to mortgagor—Rights died TUBA 
P. I es 
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II 
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39 


39 


36 


33 
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HINDU LAW—Maintenance—Step-mother—Right to maintenance— 
Nature and extent of yé 
Maintenance—Wife living away from husband—When entitled to 
separate maintenance—Hindu Married Women’s Right to Separate 
Residence and Maintenance Act (XIX of 1946)—Scope—Husband’s 
second marriage—First wife living away from husband—Right to sepa- 
rate maintenance—Decree for maintenance—If can provide for liberty 
to apply for varying it Rer. 544 i 
Pre-partition debt of father—Post-partition suit tq enforce, implead- 

ing the sons ceo nomine—Decree that father alone do pay the plaintiff the 
decree amount—Son’s shares if can be proceeded against in execution. 


—————Widow—Surrender—Essentials of validity—Alienation of some pro- 


perty prior to the surrender—Effect ae 
—Wills—Existence of illatom son-in-law—If bar to disposal of pro- 
perty by father-in-law by will . REP. 245 


HINDU MARRIED WOMEN’S RIGHT TO SEPARATE RESIDENCE 


AND MAINTENANCE ACT (XIX OF 1946)—Scope. REP. 544. 
LEGAL PRACTITIONER—Fees Rules, rule 33—Junior’s fee—Conditions 
necessary for allowing “a 


——_——Vakalat—Scope—Authority to compromise—Limits. REP. 580 


LETTERS PATENT (MADRAS), Cl. 15—Interlocutory order in second 
appeal staying proceedings in lower Court till disposal of second appeal 
_  —If judgment against which Letters Patent appeal lies ia 
LIMITATION ACT (IX OF 1908), S. 4—Court re-opening after recess bu 
no judges sitting on that date—Presentation of petition for which limi- 
tation expired during recess—Last day for oe 
———S. 20 (1) as amended by Act (XVI of 1942)—-Open payment to- 
wards a debt—Sufficient to save limitation—Letter accompanying pay- 
ment saying that it is in full discharge of debt—Effect £4 
Arts. 158 and 164— Fa parte decree in terms of award—Application 
for setting aside—Limitation N.R. a 
Art. 182 (5)—‘‘ Application in accordance with law ’’—Test— 
Decree-holder making application mistakenly thinking that property was 
situate within jurisdiction—Application if in accordance with law A 
Art. 182 (5)—‘‘ Application in accordance with law ”—T'est—Mis- 
take in statement as to costs of previous petition—If makes the petition 
not in accordance with law—“ Final order ’—Test REP. 553 
Art. 182 (5)—Decree against Hindu father and son in respect of 
promissory note executed by father—Execution against son getting 
time barred though decree is kept alive as against the father—Decree if 
executable against son’s interest REP. 583 
Art. 182 (5)—Decree including several reliefs based upon distinct 
causes of action—If separate decrees—Final orders on previous execution 
petitions—If save limitation for subsequent execution petition claiming 
reliefs other than that claimed in the prior petitions Rep. 443 bia 
MADRAS AGRICULTURISTS’ RELIEF ACT (IV OF 1938), S. 4 (¢)— 
Exemption under—Scope of-—Debt originally due to co-operative society 
assigned to another person—If protected ae 
—_——-—_S. 8—Open payments—Appropriation to principal or interest— 
Right to ee 
—__——§. 19-A (4) and (8)—Scope—Application to scale down—Non- 
appearance of petitioner—Proper procedure is to dismiss application 
/ under O. 9, r. 8, C.P. Code and not to deal with the merits | nt 
1947—II--G 
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44 


34 
30 


25 


38 


10 


MADRAS BUILDINGS (LEASE AND RENT CONTROL) ACT (XV OF 
1946)—Sub-tenants—Not ‘ tenants” under the Act—Order of Rent 
Controller for eviction against tenant—Execution of order—Sub-tenant 
not impleaded in proceedings before controller or in execution—lIf can 
obstruct execution and delivery of possession 


— SS, 18 Order for eviction and execution proceedings thereon under 
Madras House Rent Control Order pending at commencement of Act 
(XV of 1946)—-Deemed to have been commenced under the new Act 
and continued . 

MADRAS CITY MUNICIPAL ACT (IV OF 1919) (as amended by X 
of 1936), Ss. 287, 357 and Sch. VII—Electric converter used in a radio 
repairshop—If machinery used for industrial purpose requiring licence .. 

MADRAS CITY POLICE ACT (IIT OF 1888), 5. 46—Conviction under— 
Conditions necessary for sustaining aa 

MADRAS CO-OPERATIVE SOCIETIES ACT (VI OF 1932), 5. 51, 
exeception—Suit by dismissed servant for damages for wro dismissal 
—Jurisdiction of Civil Court not barred . 

MADRAS DISTRICT MUNICIPALITIES ACT (V OF 1920), Ss. 216, 31 
and 347—WNotice and provincial order indicating defects in construction 
of house said to be in contravention of building rules and calling upon 
owner to show cause why he should not rectify defects—Prosecution for 
non-compliance of order—Limitation—Starting point Sud 

MADRAS ESTATES LAND ACT (I OF 1908) (as amended in 1934), 
S. 3 (10) corresponding to proviso to old S. 185—Ryoti land—When 
becomes private land Rep. 263 

MADRAS FIREWOOD RATIONING ORDER (1945), cl. 2 (10) and 6— 
« Firewood ’—Meaning—cl. 6—If applicable only to authorised dealers 

; Rep. 226 

MADRAS GAMING ACT (III OF 1930), Ss. 3, 8 and g—Club registered 
under Societies Registration Act (XXI of 1860) used for “gaming” with 
cards—lIf “ person ” keeping a “common gaming house” within the 
meaning of S. 3—Secretary and servants of the club—How far hable— 
Persons found gaming—Liability | REP. 541 

MADRAS GENERAL SALES TAX ACT (IX OF 1939)—Prosecution for 
failure to pay the tax assessed—Plea that accused was not liable to pay the 
tax—Court can go into question whether accused was liable to pay the 

R. - es 


tax or not N. 
Ss. 2 (b), 10 and 15—“‘Dealer’—Does not include agent—Agent 
not liable to tax : ; REP, 220 


Ss. 15 (b) and 2 (b), Expl. (t)—Liability of firm to pay tax—If bar to 
proceedings against the partners—Demand notice to firm served on one 
partner—Liability of other partner as well for failure to pay the tax 
within the time allowed REP. 255 

MADRAS HEREDITARY VILLAGE OFFICES ACT (III OF 1895), 
Ss. 13 (1) and 21—Scope—Summary suit by person claiming that he was 
properly the karnam of a village—Jurisdiction of Revenue Court—Exist- 
ence of vacancy—lf essential for jurisdiction Rer. 256 

MADRAS HIGH COURT (O.S.) RULES, O. 45, r. g—Scope—Originating 
summons—Construction of will—When proper—Contentious matter— 
When can be decided in the originating summons REP. 333 

MADRAS HIGH COURT (O.S.) FEES RULES, O. V, rr. 3, 7, 15 and 17 
— More than one commission to examine witnesses—Decree for costs of 
commission—Advocate’s fee—Fixation—Tests Rep. 340 
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13 
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13 


15 
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MADRAS HINDU RELIGIOUS ENDOWMENTS ACT (II OF 1927), 
S. 75-A (added by Act X of 1946)—Scope—Vesting in Board of power 
of administration under scheme framed by Court—‘‘ Administration ” 

— If includes power to appoint trustees under thescheme Rer. 198 


“MADRAS -HOUSE RENT CONTROL ORDER (1941), cl. 7 (a)—Scope 
and effect—Contract before the coming into force of the Order, for pay- 
ment of increased rate of rent—Tenant if excluded from benefit of cl. 7 (a). 


———— (1945) r. 7-A (2-A)—Order of controller directing the tenant to 
put the landlord in possession of house which the landlord dcsired to 
occupy himself—Incapable of execution after the death of landlord— 
Rights of the legal representatives REP. 419 


MADRAS LOCAL BOARDS ACT (XIV OF 1920), Ss. 159 (1) and 207 
(1)—Encroachment on a street consisting of part of a house—Prosecu- 
tion of occupier where the owner is available—Legality Rep. 466 


MADRAS PAWNBROKERS ACT (XXIII OF 1943), Ss. 3 (1) and 18 
(1)—If applicable to person casually taking a pledge—Such person if 
“ pawnbroker ” under the Act REP. 324. 


MADRAS PREVENTION OF ADULTERATION ACT (III OF 1918)— 


Health inspector—When entitled to file complaint for offence— 
Madras Public Health Act (IIT of 1939), S. 16—Effect Ae 


————S. 20 (2)—Rules under—Rr. 27-A and 29—Scope of prohibitio 
of adulteration—Gingelly oil kept for sale found to be mixed with 
groundnut oil—Offence—Oil sold not as food but for lighting purposes 
—effect Rep. 456 ; 

MADRAS PROHIBITION ACT (X OF 1937)—Prohibition sub-inspector 
—Statement of accused recorded by—Not inadmissible as confession 
made to police officer Rer. 218 


———S. 4 (1) (j)—Admission by accused that he was found in a drunken 
state in prohibited area—Conviction for consuming liquor within such 
area—Evidence necessary to sustain Rer. 327 


MADRAS TENANTS AND RYOTS PROTECTION ACT (XVII OF 


1946)—“Tenants ” entitled to apply for stay—If includes persons enti- 
tled to compensation for improvements continuing in possession under 
the Malabar Tenants Improvement Act (I of 1900)—Malabar Tenancy 
Act (XVI of 1930), S. 49—Effect E 


—————— S. 4—Applicability—Landlord under Malabar Tenancy Act evic- 
ting tenant on the ground that he required the holding for his own culti- 
vation—Tenant succeeding in second appeal and seeking restitution— 
Landlord not entitled to ask for stay under S. 4 of Madras Act XVII of 
1946—Landlord if entitled to compensation for improvements effected 
by him— Transfer of Property Act (IV of 1882), S. 51 g - 


—-—-——-S. 4 (1) and g—Suit for rent of lands—Question whether lands 
are private or ryoti under Madras Estates land Act—Letters Patent 
Appeal challenging finding that it was private land—Not a proceedi 
which can be stayed as no claim for sale was made—-S. 4 (1) (a) and (b 
—Distinction and applicability Rep. 263 


———— S. 4 (3)—Other proceeding—If includes “suits ° —Ryot asking 
for stay of a suit in which the prayer is for the sale of his holding—Deposit 
of arrears of rent—Liability of tenant to make REP. 421 


MUHAMMADAN LAW——Wills—Marzulmaut—Applicability of doctrine— 
=. Essentials for—Tests = 
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19 
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PARTNERSHIP—One partner cannot enforce a claim for contribution 
against the other except in a general suit for accounts Rep. 589 


—— Suit for dissolution and accounts—Plaintiff is entitled to have inter- 
est from the date of final decree and not from date of plaint Rep. 450 


PARTNERSHIP ACT (IX OF 1932), S. 6—Constitution of partnership 
—Essentials—Tea shop and utensils purchased by two persons contri- 
buting equally and leasing it out for rent—Division of rent between them 
—If partnership ia 

—— ——S. 69 (2) and (3)—Scope—Firm not registered—Arrangement that 
one partner should recover amount due to firm—Suit by such partner 
after dissolution for recovery of amount due from debtor of firm—-Main- 
tainability. i REP. 241 

PENAL CODE (XLV OF 1860), S. 211—Making false charge against a 
village munsiff of receiving illegal gratification—Charge made in a 
letter posted from Kumbakonam addressed to the Inspector General of 
Police, Madras—Offence where completed—Court with jurisdiction at 
place of posting letter—If has jurisdiction to take cognisance and try the 
accused for the offence $ 

——S. 415—“ Fraudulently or dishonestly ” and “ property ”—Meaning 
—Cheating—Gist of offence—Procuring motor driving licences from 
officer without applicants complying with tests—Offence Rer. 380 

————S. 420—Person dishonestly inducing another to deliver a sum of 
money on the pretext that it was to be offered as a bribe to an officer— 
Prosecution in respect of—Maintainability—If against public policy 

Rer. 594. ; 

—— S. 423—Applicability—Charge of executing fraudulently transfer 
deed containing false statement of consideration—Absence of clear 
finding as to what exactly will be the value of the subject-matter of sale 
deed—Effect re 

—_—_——_S. 427—Gist of offence—Person sowing crop on unclaimed land 
—Rival attempting to obtain assignment destroying it by driving 
cattle—If offence under S. 427 i 

————S. 499— Circular letter signed by some members of a community 
published to relations belonging to that community—Intimation that 
the specified persons should not be invited for functions and soliciting 
individual opinion—lIf defamation i 

—__——-S. 499, exceptions 2 and g—Article in newspaper consisting of 
imputations against public officer—Good faith—Test—Opinion of 
superior officer acquitting the officer concerned of blame—Effect 

REP. 325 

——— S. 499, exception 9—Protection under—When available—Impu- 
tation made for protection of interest of person making it—Good faith 
Necessity —Test—Finding that statement complained of not established 
to be true—If tantamount to absence of good faith st 

POLICE (INCITEMENT TO DISAFFECTION) ACT (XXII OF 1922), 
S. Charge based on speech delivered at public meeting—Report of 

ech taken down only in portions—Effect—If bar to conviction— 
Speech if should have been directly addressed to policemen REP. 376 .. 

PRACTICE—Appeal against principal debtor and surety—Death of 
principal debtor—Abatement of appeal—Surety if entitled to argue his 
memorandum of objections REP. 339 

Application praying for substantial relief—Disposal with single 
word “ dismissed ” without giving any reasons—Propriety io 





PAGE." > 


33 


19 


40 


50 


21 


27 


27 


18 


19 


21 


13 


PRACTICE—Contd.—Confirmation of interim injunction order after notice 
and hearing of counsel'for respondent duly instructed to oppose it— 
Fresh batta or notice not necessary REP. 551 sy 

———— Order settling sale proclamation—Nature of—I{ appealable—C. P. 
Code, O. 43, R. 1—Scope sii 

—————Suit for damages for wrongfully cutting trees filed and tried without 
objection as original suits in the District Munsiff’s Court—Appeal- 
ability Rep. 496 

PROVINCIAL INSOLVENCY ACT (V OF 1920), S. 78 (2)—Applicability 
—Annulment of adjudication—Effect—Decree passed after adjudication 
but without leave of Court—Validity when adjudication is annulled— 
Execution of such decree—Limitation l REP. 572 

TRANSFER OF PROPERTY ACT (IV OF 1882), S. 2 (d) (as amended in 
1929) and S. 44—Scope—If applicable to the case of an alienation of 
his share by a Hindu coparcener—Alienee entitled only to ask for parti- 
tion and not joint possession l is 
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Gentle, C.F. and Horwill, 7. Thippanna v. Venkataramanappa. 
15th April, 1947. : Appeal No. 555 of 1945. 
, Hindu Law—Waills—Existence of illatom son-tn-law—lIf bar to disposal of property 
by father-in-law by will. 
` A father-in-law is not precluded from disposing of his property by will by 
reason of the existence of an illatom son-in-law. Although an illatom adoption 
is based. on contract, in that no such relationship arises unless the father-in-law 
and son-in-law agree, yet such an agreement is subject to all the incidents of an 
illatom adoption and it is not one of the incidents of such adoption that the father- 
in-law is deprived of his right of disposing of his property by gift or will. 
LL.R. 54 Mad. 27: 59 M.L.J. 558 relied on. 
Ch. Raghava Rao for Appellant. 


V. S. Narasimhachar for Respondent. 


K.S. 
[Full Bench}. | 
Gentle, C.F., Horwill, Issaku v. Seetharamaraju. 
-and Rajamannar, Ff. 
15th April, 1947. S.A. No. 1657 of 1945. 


. Hindu ,Law—Toint family-—Mortgage by co-sharer of specific ttem—Subsequent parti- 
tion allotting other items to mortgagor—Rights of mortgagee. 

When one of several co-sharers purports to mortgage a specific item of pro- 
perty to which they arc jointly entitled and after the execution of the mortgage 
there is a partition among the co-sharers at which the item mortgaged is not 
allotted to the mortgagor co-sharer but other items are allotted to him, the mort- 
-gagee in the absence of fraud can proceed only against the properties allotted to 
the mortgagor in the partition. The right of the mortgagee to proceed against 
the other items of property obtained by his mortgagor in the partition would be a 
right to a\security though it may not amount to a mortgage and would come within 
the definition of a “‘ charge’ in section 100, Transfer of Property Act. But bona 
fide transferees for value without notice would be protected against such a charge. 

(Case-law discussed). i 


P. Saiyanarayana Rao for Appellant. 
K. Venktarama Raju for Respondent. 


K.S. | — ; 
Chandrasekhara Aiyar, J. Abbakka Shethi v. Palli ,Vittal Hegda. 
15th April, 1947. S.A. No. 824 of 1946. 


Aliyasanthana family—Decree against manager—Finality as against junior members 
— Manager remaining ex parte—Negligence of manager not a ground for setting aside decree. 
NRG ` 


2 


A decree passed against the manager of an Aliyasanthana family cannot 
be set aside on the ground of negligence or gross negligence when it relates to family- 
property as it could be set aside in the case of a suit brought on behalf of a minor 
in respect of his separate property. Notwithstanding the non-appearance of the 
manager the decree would still be-one against the family unassailable by the 
junior members so long as there is no fraud or collusion. 


K. Y. Adiga and K. P. Adiga for Appellant. 
K. Srinivasa Rao for Respondent. 


K.S. = 
Wadsworth, F. Sreerangammal v. Buvarahaswamy Chettiar. 
17th April, 1947. A.A.A.O. No. 127 of 1946. 


Madras Agriculturist’ Relief Act (IV of 1938), section 4 (e)—Exemption undér— 
Scope of —Debt originally due to co-operative society assigned to another person—If protected. 


The question whether the various liabilities enumerated under section 4 of 
the Madras Agriculturists’ Relief Act are or are not protected when the actual 
claimant was different from the original creditor must depend on the nature of 
the exemption in each case and the wording of the clause in which the exemption 
is embodied. Clause (e) of section 4 protects not merely any liability due to a 
Co-operative Society, but any liability “ in respect of any sum due to a Co-operative 
Society’. The intention of the Legislature was not merely to protect from the 
operation of the Act the actual debt due to a co-operative society, but also to 
protect any liability in respect of that original debt—for example the liability of 
the debtor to a puisne mortgagee who in the exercise of his right of subrogation 
has discharged a mortgage decree due by the mortgagor to a co-operative society. 


(Leave granted). 
T. R. Ramachandran for Appellant. 
K. Parasurama Atyar for Respondent. 


K.S. — b 
Rajamannar, F. Gopalaswami Mudaliar v. Sri Thygarajaswami 
29nd April, 1947. Devasthanam, Tiruvarur. 


C.R.P. No. 418 of 1946. 

Civil Procedure Code (V of 1908), section 47—Order dismissing application for amend- 
ment of execution petition—Appealability of order—Reviston if lies. 

An order dismissing an application by the decree-holder to amend his execution 
petition is an appealable order. 

71 M.L.J. 388 applied. 

Such an order will be appealable because the order definitely negatived a 
right claimed by the decree-holder which was the subject matter of the amend- 
mient petition. As a final adjudication conclusive as regards the Court expressing 
it and. determining the rights of the parties the order would clearly come within 
the meaning of “ decree ” as defined in section 2 (2) of the Civil Procedure Code 
and therefore also appealable. Accordingly a Civil Revision Petition against 
such an order is incompetent. í 

71 M.L.J. 256 distinguished. 

R. Sundaralingam for Petitioner. 

A. V. Viswanatha Sastri for Respondent. 


K.S. a 
Chandrasekhara Aiyar, J. . Muhammad Gamila Ummal v. Muhammadhu | 
24th April, 1947. Gagupar Sathiku. 


S.A. No. 1878 of 1945. 
-Muhammadan Law—Wills—Marzulmaut—Applicability of doctrine—Essentials for 
— Tests. : 


3 


| 

Whether the malady from which the testator was suffering was a longstanding 
and chronic one and whether he was able or unable to attend to his ordinary 
avocatiors are merely tests for the purpose of ascertaining if there was an immediate 
apprehension of death in the mind of the donor. They are not independent requisites 
which have to be satisfied before a gift can be said to be a death bed gift. The 
primary factor to be ascertained and on which the decision in such cases will have 
to rest is whether the debtor was under an immediate apprehension of death from 
the illness he was suffering from. Though a longstanding malady to which the 
patient had become accustomed may not produce an immediate apprehension of 
death, the malady might take at some stage such a definite turn to the worse that 
an apprehension of death might then arise and if a gift is made at such a juncture 
it would be affected by the doctrine of marzulmaut. 

A. Swaminatha Aiyar for Appellant. 

S. V. Venugopalachari and Š. Venkatesan for Respondent. 

K.S — 


Happell, 7. Ramamurthy v. Venkayya 
24th April, 1947. A.A.A.O. No. 240 of 1945. 

Civil Procedure Code (V of 1908), section 48—Limitation for executton—Starhing 
poini—If original or appellate dscres. 

The starting point of the twelve years period of limitation prescribed by sec- 
tion 48 of the Civil Procedure Code is the date of the appellate decree, whether 
the appeal has been against the whole or only part of the decree. 

he 1) 2 M.W.N. 229 followed 

1946) 1 M.L.J. 128: I.L.R. 1946 Mad.817 referred to. 

P. Somasundaram for Appellant. 


P. Satyanaravana Rao for Respondent. 





K.S aoe 
Govindarajachari, J. Sri Sri Satyabhigna Theerthswamy Varu v. Narasayya. 
25th April, 1947. C.R.P. No. 1349 of 1946. 


Court Fees Act (VII of 1870), section 7 (iv) (d)—Sutt for injunction restraining 
defendants from felling certain trees and shrubs in certain lands—Valuation. - ' 

Trees must be regarded as immoveable property as defined in the General 
Clauses Act. In a suit for injunction restraining the defendants from felling certain 
trees and shrubs in certain lands the plaintiff has got to value his relief by way of 
injunction at not less than half the value of the trees calculated in the manner 
provided in section 7 (v) of the Court Fees Act (that is the market value of the 
trees). 

5 V. Ramanarasu for Petitioner. 

The Government Pleader (K. Kuttikrishna Menon) for the Government and 
G. Venkatarama Sastri for Respondent. 





K.S. —- 
Rajamannar, F. Basha, In re. 
20t May, 1947. Cr.R.C. No. 404 of 1947. 
(Cr.R.P. No. 390 of as 


Criminal Tral—Right of accused to be furnished with copies of statements under sec- 
tion 164, Criminal Procedure Code. 

The accused is entitled to be furnished with copies of statements under section 
164, Criminal Procedure Code made by witnesses for the prosecution including 
such a statement recorded from the approver. Supplying such copies after the 
examination of the witnesses has commenced will not enable the accused to make 
any use of them and therefore they should be furnished before the respective wit 
nesses are examined. 

T. R. Abdul Ghanni and A. N. Allapichai Saheb for the Petitioner. 

The Crown Prosecutor (P. Govinda Menon) on behalf of the Crown. 

K.S. ———— 


Rajamannar, J. “ed ‘Umal Hasmath, In re. 
10th June, 1947. a . Cr.R.C. No. 451 of 1947. 
f (Cr.R.P. No. 430 of 1947). 


. Criminal Procedure Code (V of 1898), sections 353 and 205— Power to dispense with 
personal attendance of accused. | 
Section 353 of the Code of Criminal Procedure by necessary implication con- 
fers power on the presiding officer whether he is a Magistrate or a Sessions Judge 
or ad udge of the High Court to dispense with the personal attendance of an ac- 
cused person. Chapter XVIII would cover an enquiry before the committing 
magistrate also. Section 205 deals with the initial appearance of the accused 
person before the Magistrate, whereas section 353 deals with the presence of the 
accused during the trial of the case or during enquiry. In any event the language 
of section 561-A is wide enough to confer such power on the High Court in revision. 
Accordingly where a person accused of an offence under section 302, Indian Penal 
Code and arrested without warrant and remanded in a sub-jail is a gosha lady 
alleged to be in poor health frequently falling ill, the Court can dispense with 
her personal attendance and permit her to appear by her advocate. The Magistrate 
-will of course have the power to direct the personal attendance of the accused when- 
ever he thinks it becomes necessary. 
- V. T. Rangaswamt Atyangar for Petitioner. 


The Assistant Public Proscutor (A. S. Stzakaminathan) on behalf of the Crown. 


K.S. Tee ga 
Rajamannar, F. Venkataramaniah Chetty v. Pappamah. 
17th June, 1947. Cr.M.P. No. 802 of 1947. 


Criminal Procedure Code (V of 1898), section 491—Application by husband for custody 
of minor wife—Maintainability—Existence of other remedy by way of guardianship proceedings 
—If bar. 

A husband seeking to recover custody of his minor wife illegally detained 
by others is entitled to proceed under section 491 of the Criminal Procedure Code 
and the respondent cannot urge that there is another remedy provided for under 
the Jaw by way of proceedings under the Guardians and Wards Act. 


57 M.L.J. 642: I.L.R. 53 Mad. 72 followed. 
P. Sitarama Pantulu for Petitioner. 
S. Amudachari for Respondent. 


K.S. e i 
Raj nar, 7. Namagiri Ammal v. Subba Rao. 
oth July, 1947. C.M.P. No. 440 of 1947. 


Civil Procedure Code (V of 1908), Order 39, rules 1 and 2—Scope—Appeal against 
decree granting probate to respondent—Application for injunction 1estraining respondent 
from taking possession and administering the estate—Maintainabiltty. f 

In an appeal against a decree granting probate to the respondent an appli- 
‘cation by the appellant to restrain the respondent from taking possession of the 
properties in suit and administering the estate and effects belonging to the estate 
of the deceased in pursuance of the decree pending the disposal of the appeal is 
not maintainable. The provisions of Civil Procedure Code, Order 39, rule I will 
have no application to such a case. In probate proceedings it is not correct to say 
that any property is in dispute. Order 39, rule 2 has no application either as 
it is not permissible to rely in an appeal on any inherent power the Court may 
possess in its original side. 

K.S. Ramamurtht for Petitioner. 

K. S. Sankara Aiyar and H. Rama Rao for Respondent. 


K.S. 
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Lakshmana Rao, 7. Crown Prosecutor v. Mrs. Eliza Rencontre. 
Sth July, 1947. Cr.R.C. No. 160 of 1947. 
Cr.R.P. No. 1 52 of o 


Madras Firewood Rationing Order (1945), clauses 2 X and 6—“ Firewood ” 
Meaning—Clause 6-—If applicable only to authorised dealers. 

It 1s wrong to say that clause 6 of the Madras Firewood Rationing Order (1945) 
is applicable only to authorised dealers in firewood. It applies to sale or purchase 
of eod] by anybody. “ Firewood ” as defined in clause 2 (10) of the Order 
means all kinds of wood other than twigs not exceeding two inches in circumference 
“used as fuel”. But where the evidence was that a neem tree was purchased for 
making rafters for constructing a house and there was no evidence that such kind 
of wood is ordinarily used as fuel the wood cannot be said to be “ firewood ” within 
the meaning of clause 2 ate) of the Order and the seller of the tree cannot be 
held to be guilty of any offence under the Firewood Rationing Order. 

The Crown Prosecutor (P. Govinda Menon) in person. 

J. S. Vedamanikkam for Respondent. 

K.S. SE 
Gentle, C.F. and Govindarajachari, 7. | Advocate-General, Madras v. Kuppuswami 

Gurukkal 


gth july, 1947. ; 
O.S.A. No. 55 of 1946. 
Madras Hindu Religious Endowments Act (II of 1927), section 75-A (added by Act 
X of 1946)—Scope—Vesting in Board of power of administration under scheme Framed 
by Court—* Administration ”—If includes power to appoint trustees under the scheme. 
Section 75-A added by Act X of 1946 to the Madras Hindu Religious Endow- 
ments Act vests in the Board all powers of administration which are vested by a 
scheme settled by a Court in any Court, judge, committee or other authority or 
person. The Act does not define either the word “ Administration ” or the words 
“All powers of administration”’. “ Administration’? means the actual manage- 
ment, superintendence of the subject-matter of the scheme and the execution of 
all acts arising and required to be performed in such management and superin- 
tendence. The appointment of a trustee is not an act of administration of a trust 
to which he is appointed nor is it an exercise of a power of administration. The 
individual who would carry out the acts of administration would be the trustee.” 
When appointing a trustee, what is done is to appoint an individual to effect the 
act of administration. 
Section 75-A does not withdraw from the High Court the power it has under 
a scheme framed by itself to appoint a trustee, in the case of a vacancy arising and 
it is the Court and not the Board that can appoint a trustee. 
The Advocate-General (K. Rajah Aiyar) instructed by the Crown Solicitor 
(H. M. Small) for Appellant. 
K. Subba Rao, W. S. Krishnaswami Naidu and O. Radhakrishnan for Respondent. 
K.S. — 


Rajamannar, 7. Kelu Nair v. Thirumampu. 
14th July, 1947. Cr.R.C. No. 473 of 1946. 
n (Cr.R.P. No. 454 of ey 


Penal Code (XLV of 1860), section 499, exceptions 2 and g—Article in newspaper 
conststing of imputations against public o ood fatth—Test—Opinion of superior 
officer acquitting the officer concerned of blame—Effect. 

Where in an article in a newspaper imputations are made against a public 
officer, the writer will come under the exceptions 2 or g of section 499 of the Penal 
Code, if the statements complained of were made in good faith or for public good. 
It cannot be said that the opinion of the superior officer who dealt with the allegations 
should be decisive as to the “ good faith ” of the accused. The fact that the superior 
officer on enquiry came to the conclusion that the allegations had not been proved 
does not mean that the allegations were not made “in good faith”. It is for 
the Court to determine whether the writer acted without due care and attention 
in making the allegations complained of. The fact that the accused did not wait 
before publishing the article till he received a reply from the superior officer 
enquiring into his allegations does not negative “ good faith ”. 

NRG 
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P. Govinda Menon (Crown Prosecutor) and M. Santosh for Petitioner. 
M. Srinivasagopalan and T. K. Rajagopalan for Respondent. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

K.S. m 


Rajamannar, 7. Akbar Sheriff, In re, 
14th July, 1947. Cr.R.C. Nos. 644 and 645 of 1947. 
(Cr.R.P. Nos. 538 and 539 of ee 


Criminal Procedure Code (V of 1898), section 337—Tendering pardon to a person— 
Not revisable by High Court —Proper remedy if there are irregularities in the grant of pardon. 

The act of a magistrate under section 337, Criminal Procedure Code, namely 
tendering akon to a person is not revisable by the High Court. If there are 


any irregularities in the grant of the pardon they can be urged by the accused at 
the trial. 
M. Santosh for Petitioner. 
K.S. ENE 
Rajamannar, J. Nalluri Sitaramamma, In re. 
15th July, 1947. Cr.R.C. No. 1242 of 1946. 


(Cr. R.P. No. 1184 of 1946). 

Criminal Procedure Code (V of 1898), section 253 (1)—Order of discharge under— 
Revision against—Scope of —Powers of revision—When to be exercised for setting aside order 
of discharge. 

It is only in exceptional circumstances either when there is a flagrant mis- 
carriage of justice or when there is prospect of public advantage, that the power 
of revision should be exercised to set aside an order of discharge under section 
253, Criminal Procedure Code. The fact that the Sessions Judge exercising revi- 
sional jurisdiction differed from the trial Magistrate in the appreciation of the 
evidence led by the prosecution or the fact that he considered some of the reasons 
assigned by the magistrate for rejecting the prosecution evidence as unsound would 
not justify his setting aside an order of discharge. He cannot reopen the case even 
if his criticism of the reasoning of the magistrate may possibly be well founded. 

B. Fagannadha Das for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

K.S, —_—— 

Rajamannar, J. " Narayanamma v. Subramanyam. 
16th July, 1947. C.R.P. No. 605 of 1947. 

Practice—Application praying for substantial relief—Disposal with single word “ dis- 
missed’? without giving any reasons—Propriety. 

It is not the proper way of dealing with an application praying for substantial 
fart to dispose of it with the single word “ dismissed ” giving no reasons for the 
order. 

P. Somasundaram for Petitioner, 

K. Bhimasankaram for Respondent. 


K.S. seni 
Rajamannar, F. Mahadevan, In re. 
17th July, 1947. Cr.App. No. 47 of 1947. 


Criminal Procedure Code (V of 1898), section 362 (1)—-Appealable sentence—Duty 
of Magistrate to take down evidence which should form part of the record—Fatlure to record 
evidence—Trial vitiated. 

Where an appealable sentence has to be awarded in a case, under section 362 
(1) of the Criminal Procedure Code the learned Magistrate is bound to take down 
the evidence of the witnesses and such evidence must form part of the record. 
Where such procedure was not followed and when an application was made by the 
advocate on alf of the accused for a copy of the evidence he was informed that 
the evidence was not recorded as the case was being heard summarily, Held, that 
the trial was bad and must be set aside and there should be a new trial. 

The Public Prosecutor (V. L. Ethiraj) and C. K. Venkatanarasimhan for 
Accused. - 

The Crown Prosecutor (P. Govinda Menon) on behalf of the Crown, 


E 
e 


Chandrasekhara Aityar, 7. Inas Roderigues v. Santham Souza. 
aist July, 1947. Cr.M.P. No. 483 of 1947. 
Criminal Procedure Code (V of 1898), section 517——Order relating to disposal of pro- 

perty—Appeal—Court which can entertain—Additional District Magistrate—Powers of — 

If competent to hear the appeal. 

An appeal from an order under section 517 of the Criminal Procedure Code 
relating to disposal of property can be taken to the District Magistrate, which is 
described by the Code as the Court of appeal. An Additional District Magistrate’s 
Court is subordinate to the District Magistrate and cannot be regarded as a Court 
of Appeal which can entertain the appeal against an order relating to disposal of 
property. ee ee 

G. Gopalaswamt for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

S. Ramayya Natk for Respondent. 


K.S. ae 
Chandrasekhara Atyar, 7. Venkata Suryanarayanaraju v. Sundara 
22nd July, 1947. Ramachandra Raju. 


Cr.R.C. No. 1087 of 1946. 

(Cr.R.P. No. 1040 of 1946.) 

Criminal Procedure Code (V of 1898), sections 145 (4) and 146—Nature of possession 

necessary to entitle party to continue in possession of the land in dispute—Proper order to be 
passed where neither party had effective possession. 


Where it is apparent that there has been a scramble for possession between the 
two rival ae and that in the scramble some kind of work here and some 
kind of work there might have been done by one side or the other to lend support 
to their pleas of possession of the land in dispute, such possession of a fugitive, scrappy 
or recent character is not the possession that is contemplated under sub-clause (4) 
of section 145 as the possession which should be maintained by the Magistrate 
subject to the result of a decision of a Civil Court. In such a case neither side has 
effective possession and under such circumstances the proper order to make is one 
under section 146 of the Criminal Procedure Code ; namely, that the property be 
attached until a competent court determines the rights of the parties or deter- 
mines who is the person entitled to possession. 


K. S. Fayarama Atyar and P. Satyanarayana Raju for Petitioners. 

V. T. Rangaswami Ayyangar and P. A. Raju for Respondent. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

K.S. T o == 

Rajamannar, 7. Public Prosecutor v. Bhimeswara Rao. 
23rd July, 1947. Cr.App. No. 793 of 1946. 

Penal Code (XLV of 1860), section 420—Person dishonestly inducing another 
to deliver a sum of money on the pretext that tt was to be offered as a bribe to an officer—Prose- 
cution tn respect of —Matintainability—If against public policy. 

Where a person has dishonestly induced another to deliver Rs. 1,000 on the 
pretext that it was to be offered as a bribe to the Income-tax Officer to escape 
payment of excess profits tax, whether or not the amount could have been re- 
covered in a civil suit it cannot be said that ipso facto no criminal prosecution can 
lie, if otherwise an offence under the Indian Penal Code is made out. It is not 
right to import considerations of public policy in adjudicating on the criminal 
liability of the accused person. 

Emperor v. Jam Hira, 15 I.C. 793 considered. 

For the prosecution for cheating to succeed it should be proved that the accused 
made the alleged representation (that the money was to be offered as a bribe) 
falsely and with the intention to deceive the person who parted with the money. 

The Public Prosecutor (V. L. Ethiraj) in person. 

V. T. Rangaswami Aiyangar and M. V. Nagaramiah for Respondent. 

K.S. aan 
NRC 


Chandrasekhara Atyar, J. Paddayya Naidu, Jn re. 
24th July, 1947. Cr.R.C. No. 1077 of 1946. 
(Cr. R.P. No. 1031 of 1946). 


Madras General Sales Tax Act Sioa of 1939), secitons 15 (b) and 2 (b), Explanation 
(i)—Liabiltty of firm to pay tax—If bar to proceedings against the partners—Demand notice 
to firm served on one pariner—Liability of other partner as well for failure to pay the tax within 
the time allowed. 

A firm is “a dealer” within the meaning of the Madras General Sales Tax 
Act under explanation (t) of sub-clause (b) of section 2. The fact that the firm 
is a “ dealer,” and can be proceeded Aware asa firm is not a bar to proceedings 
being initiated against the partners of the firm for failure to pay the tax within the 
time allowed. 

The partners are bound by the notice to submit the return and to pay the tax, 
and if there is failure on their part to do so, the penal consequences provided in 
section 15 of the Act follow. ‘There is no provision either in the Act or under the 
rules framed thereunder requiring that the demand notice shall be served personally 
on the man sought to be proceeded against. Where the notice is served on one 
partner of the firm it is sufficient notice to the firm and to all the partners who are 
jointly and severally liable for the payment of the tax. Accordingly another partner 
though not personally served with the notice would be liable for failure to pay the 
tax due within the time allowed. 


V. T. Rangaswamsi Atyangar and F. Sithamahalakshmi for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. —— i 
Rajamannar, 7. Pakeeran, In re. 
24th July, 1947. Cr.R.C. No. 444 of 1947. 


(Case Referred No. 15 of 1947). 


Criminal Procedure Code (V of 1898), section 562 (1)—Release of accused on probation 
of good conduct—Grounds for making order—Conoiction for theft of bale of cloth worth 
Rs. 1,000 from railway goods shed—Release of accused on probation—Propriety. 


The accused on pleading guilty was convicted of the offence of theft of a bale 
of cloth worth Rs. 1,000 from a Railway goods shed but the First Class Magistrate 
to whom the records were submitted for that purpose directed the accused to be 
released on probation of good conduct on his entering into a bond for Rs. 200 
with two sureties for a like sum under section 562 (1), Criminal Procedure Code. 
The reasons assigned by him were that the accused was a man aged 45 years with- 

,out any previous conviction against him, that there were circumstances which 
threw the temptation in his way, that the offence might have been committed in 
one of his weak moments, that the accused could not be said to have committed the 
offence out of depraved character and that he did not have criminal propensities. 
On a reference by the District Magistrate, 

Held: Under section 562 (1), Criminal Procedure Code, regard must be had to 
the age, character and antecedents of the offender and the circumstances under 
which the offence was committed, but it is also important to note that the Court 
must consider that it is expedient that the offender should be released on probation 
of good conduct. None of the reasons assigned by the First Class Magistrate 
can support the order under section 562 (1), Criminal Procedure Code. The 
case clearly called for a substantive sentence. 

(The accused was accordingly sentenced to undergo rigorous imprisonment 
for a period of six months). 


C. K. Viswanatha Atyar on behalf of the accused. 
The Public Prosecutor (V. L. Ethtraj) on behalf of the Crown. 
K.S. 





“a, 
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Gentle, C.F: and Shunmugha Mudaliar v, 


Govindarajachari, J Rathina Mudaliar. 
7th July, 1947: no S. A. No. 642 of 1946. 


Partnership Act (IX of 1932), section 69 (2) and (3)—Scope—Firm not registered— 
Arrangement that one partner should recover amount due to firm—Suit by such partner after 
dissolution for recovery of amount due from debtor of jirm— Maintainability. i 


Sub-sections (1) and (2) of section 69 of the Partnership Act forbid the insti- 
. tution of a suit to enforce a right arising from a contract in respect of a partnership 
when the partnership is not registered. Sub-section (3) of the same section, however, 
provides that the oe of sub-sections (1) and (2) shall not affect any right or 
power to realise the property of a dissolved firm. The Partnership Act places no 
prohibition upon an unregistered partnership making contracts either between the 
partners inter se or with some third party, nor upon an unregistered partnership 
acquiring property or assets. All that it does is to make a suit instituted by an 
unregistered partnership, to recover property, unenforceable. But relief from 
the inability can be obtained at any time as long as the partnership is in existence, 
and if the partnership is registered before the suit is instituted the partnership can 
recover its property and sue on contracts made with third parties even when those 
contracts are entered into at a time when the partnership was not registered. But 
sub-section (3) of section 6g removes any disability. which existed during the 
continuance of the partnership and a suit filed after dissolution by a partner who 
by arrangement became entitled to recover a debt due by the defendant to the 
firm will not be barred on the ground that the firm was never registered as it will be 
a “ suit to enforce a right to realise the property of a dissolved firm.” 


| Appaya Nylingappa v. Subbarao Babaji, 1.L.R. (1938) Bom. 102, Bhagwanjt Morarji 
v. Alembic Chemical Works, A.I.R. 1943 Bom. 385 and Ram Kumar v. Kishori Lal, 
A.LR. 1946 All. 249, approved. 


Ponnappa Chettiar v. Bodabpa Chettiar, (1944) 2 M.L.J. 406, dissented from. 


V. V. Raghavan for Appellant. 
K. S. Destkan and T. K. Sundararaman for Respondents. 


K.S. 
Yahya Ali, 7. Rangappa v. Ranga Gowd, 
8th July, 1947. d ; S. A. No. 1934 of 1945. 


Easements Act (V of 1882), section 15—Scope—Twenty years requisite for 
acquisition of prescriptive right of casement—Computation— Enjoyment of nght for 
19 years and a fractton—Obstruciton for less than a year before suit not acquiesced in if 
can be added to in computing the 20 years. 


Where obstruction had been made before suit and had not been submitted 
to or acquiesced in for one year before the suit was instituted and if the total 
period till the institution of the suit including the period of interruption which 
was not submitted to or acquiesced in is 20 years that would be sufficient as the 
20 year$ needed for acquiring a prescriptive right of easement. 


Swan Singh v. Chattar Singh, A.I.R. 1918 Lah. 23, applied. 
V. S. Narasimhachar for Appellant. 
A. Bhujanga Rao and D. R. Krishna Rao for Respondents. 


K.S. — i 
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Yahya Ali, F. i Kannabhiran Mudaliar v. | 


Mullangi Lakshmana Perumal Chetty. 
vith July, 1947. ` - A. A. O. Nos. 24 and`25 of 1947. 


Madras Buildings (Lease and Rent Conirol) Act (XV of 1946), section 18—Order 
for eviction and execution proceedings thereon under Madras House Rent Control Order pending - 
at commencement of Act (XV of 1946)—Deemed to have been commenced under the new Act 
and continued. 


= An order of eviction (on the tenant sub-letting) passed under section 7-A (2-4) 
"of the Madras House Rent Control Order and continued by the City Civil Court 
under section 7-A (2-A) (iii) for purposes of execution must be deemed to have been 
commenced under the corresponding provisions of Act XV of 1946 and continued 
notwithstanding the provision in section 7 (2) (i) that the sub-letting should be 
“< after the commencement of the Act”. Section 18 (1) must in the context be held 
to override section 7 (2) (i) of the Act. An order directing the issue of a warrant 
for delivery of possession by the tenant pending at the commencement of the new 
Act is one which is binding on the tenant and it is not open to him to go behind it. 


Ch. Raghava Rao and P. S. Kothandapan for Appellant. 
C. S. Varadachari for Respondent. 


K.S. 
Chandrasekhara Atyar, F. Nagachari v? Butchayya- 
11th July, 1947. A. A.O. No. 56 of 1945. 


, Evidence Act (I of 1872), section 114— Man and widow living tagether—Presumption 
in favour of marriage—When can be drawn in the absence of direct proof of marriage. 


Where it-is established by evidence that a man and woman were not merely 
living together but professed themselves to be husband and wife and were treated 
as such by the society in which they moved and this conduct-and recognition 
extended over a sufficiently long period of time, a presumption can well be drawn 
in favour of marriage even though there was no direct proof of such marriage. 


If the association of two persons living together as man and wife could not 
result in a legal marriage between them, it may be that the presumption of marriage 
could not be raised in such a case; but where a man and widow living together 
could have married each other and law permits such a marfiage notwithstanding . 
any custom prohibiting widow remarriage there is no reason why the presumption 
in favour of marriage should not come into play. 


K. Bhimasankaram and G. Venkatarama Sastri for Appellant. 
B. S. Ramachandra Rao for Respondent. 


K.S. - 
Govindarajachari, J. — Thyagaraja Iyer v. Abishekha 
17th July, 1947- Kattalai of Tiruvarur Devasthanam. 


C. R. P. No. 777 of 1947. 


adras Tenants and Ryots Protection Act (XVII of 1946), section 4 (3)—Other 
ing — If includes “ suits’ —Ryot asking for stay of å suit in which the prayer is for 
the sale of his hdlding—Deposit of arrears of rent—Liability of tenant to make. 


~ a 


11 


P 


It is permissible to construe the word s “ or other proceeding ” in sub-section (3) + 
of section 4 of ‘Madras Act (XVII of 1946) as including a suit of the nature specified 
in section 4 (1) (b) and the condition by way of a deposit of arrears of rent can be 
imposed upon a ryot where he seeks stay of a suit in which the prayer is for the sale 
of his holding. Ifa ryot failed to deposit what he has to déposit under the provisions 
of sub-section’-(3) within two months from the commencement of the Act he cannot 
ask for a stay of the suit any longer. ` 


Quaere :—What happen if a suit for sale of a holding for recovery of rent is filed 
‘moore than two months after Madras Act XVII of 1946 came into force and it is 
impossible for the ryot to comply with section 4 (3) which provides for deposit 
within two months of that date? Need for legislature amending sub-section (3) 
suitably to cover a case of that kind pointed out. 


K. S. Desikan for Petitioner. 


N. Arunachalam for Respondent. 
é h | 


K.S. | T M : 
Shahabuddin, 7. | Unus Abdul Rahiman 
< Ambalam v. Madar Sahib. 
25th July, 1947.- _ A. A. O. No. 222 of 1947. 


Madras Buildings (Lease and Rent Control ) Act (XV of 1946)—Sub-tenants—Not 
“€ tenants ° under the Act—Order of Rent Controller for eviction against tenant—Execution of 
order—Sub-tenani not tmpleaded in proceedings before controller or in execution—If can 
obstruct execution and delivery of possession. 


“ Tenant ” is defined in Madras Act XV of 1946, as meaning “any person ~ 
by whom or on whose account rent is payable for a building and includes a person 
continuing in possession after the termination of the tepancy in his favour, but 
does not include a person placed in occupation of a building by its tenant or a person to whom the 
collection of rents, etc... ... ” The words in italics cannot be said to apply only 
to persons who are allowed to stay free of rent and not to sub-tenants who have 
been paying rent. Accordingly sub-tenants cannot be regarded as “ tenants” 
entitled to protection against eviction. ‘The fact that sub-tenants were not made 
parties to the proceedings for eviction before the Rent Controller or in the execution 
Court would not entitle the sub-tenant to obstruct the execution of the warrant 
for eviction or the delivery of possession. 


Subramanyam and Rajagopal for Appellants. 
T. S. Purushotham for Respondent. 


K.S. 
Rajamannar, J. | . Venkata Reddiar, In re. 
28th July, 1947. Cr. R. C. No. 561 of 1947. 


(Cr. R. P. No. 457 of 1947). 


Evidence Act (I of 1872), section 25—\ Prohibition sub-inspector”? under the Madras 
Prohibition Act (X of 1937)—Statement of accused recorded by— Not inadmissible in enidence 
as confession made to a police officer. 
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A “ prohibition sub-ifspector ” under the Madras Prohibition Act is not a 
“police officer” and a confession recorded by him will not be inadmissible in 
evidence under section 25 of the Evidence Act. ‘Throughout the Madras Prohibition 


Ta 


Act “ police officer ” is mentioned in contra-distinction to a" prohibition officer.” 
B. Fagannadha Das and È. V. Dikskiiulu for Petitioner. > | 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Grown. 


K.S. KEN z 


Rajamannar, 7. Venganna, In re. 
29th July, 1947. ` : Cr. R. G. No. 1257 of 1946, 
os | (Cr. R. P. No. 1197 of 1947). 

Madras General Sales Tax Act (IX of 1939)—Prosecution for failure to pay the tax 


assessed—Plea that accused was not liable to pay the tax—Court can go into question whether 
accused was liable to pay the tax or not. 


In a prosecution under the Madras General Sales Tax ‘Act for failure to pay. 
the tax assessed it is open to the Court to entertain the plea of the accused that he 
was not liable‘to pay the tax and go into the question, whether the accused was. 
liable to pay the tax or not. = 

_Ramaswamt Aiyangar v, Sivakasi Municipality, (1937) 1 M.L.J. 274, relied om 

C. K. Venkatanarasimham for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

WA N 


` K.S. j 
Chandrasekhara Aiyar, J. Public Prosecutor, Madras v. Narasimha Reddy.. 
goth July, 1947.  ~ Cr. App. No. 131 of 1947. 


‘Madras General Sales Tax Act (IX of 1939), sections 2 (b), 10 and 15—“ Dealer 
—Does not include agent—Agent not liable to tax. 


A person acting as a broker or commission agent who brought the seller and. 
buyer together cannot be regarded as a ““ dealer” and will not be liable to tax. 
on the turnover of his principal. . Though such agent runs the risk of being called: 
upon to pay the tax and becoming liable for prosecution if he does not take the 
precaution of obtaining a license, under section 8 it is open to him to establish 
that-he is merely an agent and not a dealer-within the meaning of the Madras 
General Sales Tax Act, with a turnover in the business of purchasing and selling, 


` Boods. : 
The Assistant Public Prosecutor (A. S. Sivakaminathan) for Appellant. 


B. Fagannadha Das for Respondent. \ 


K.S. -~ 
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_ [F. B] Bandara Jogi v. Sri Rajah Chintalapat. 
Gentle, C. J., Horwill and Rajamannar, F7. Seetharamamurthi Raja Bahaduri 
15th April, 1947. L. P. A. Nos. 82 and 23 of 1946. 


Madras Estates Land Act (I of 1908, as amended in 1934), section 3 (10) (corres- 
ponding to proviso to section 185 before amendment)—Ryotiland—When becomes private land. 

Madras Tenants and Ryots Protection Act (XVII of 1946), section 4 (1) and (9)— 
Suit for rent of lands—Question whether lands are private or ryotiunder Madras Estates Land 
Act—Letters Patent Appeal challenging finding that it was private land—Not a proceeding 
which can be stayed as no claim for sale was made—Section 4 (1) (a) and (b)—Distinction 
and applicabilily. 

A suit to recover rent of ryotiland can be instituted only in a Revenue Court. 
Such Court has no jurisdiction to entertain a suit for recovery of rent of private 
land; a Civil Court, alone, has such jurisdiction. In a suit for recovery of rent 
of private land, sale of the holding or a charge over it, in case of non-payment, 
does not arise ; it arises only in a suit for rent of ryoti land in which the tenant 
has occupancy rights. 

In a suit filed in the Revenue Court for recovery of rent it was 
alleged that the lands in suit were private lands. The Sub-Collector held 
that the lands were formerly private laad: but as the suits were filed in the Revenue 
Court, it must be presumed that they ceased to be private lands and became ryoti 
lands. He found that the amount due had been entirely discharged by the defend- 
ants. The plaintiff appealed to the District Judge who held that the lands remained 
private lands and in consequence the Sub-Collector had no jurisdiction to entertain. 
and try the suits ; he directed that the plaints be returned to the plaintiff for pre- 
sentation in the appropriate Court. A second appeal against that decision was 
dismissed and pennies a Letters Patent Appeal thereon the plaints were presented 
to the appropriate Civil Courts. In the Letters Patent Appeal the appellant applied 
for stay under the Madras Tenants Protection Act, 1946 which came into force 
about a week after the Letters Patent appeal was instituted. 

Held :—(1) a proceeding must be stayed when either clause (a) or clause (b) of 
sub-section (1) of section 4 is applicable. Under clause (a) a proceeding for eviction 
or a proceeding in which a claim for eviction is involved must be stayed. Whereas 
by clause (b) the sale of a holding must be claimed before a proceeding can be stayed 
—it is not sufficient that a claim for sale ts involved in the proceeding. As the sole 
relief sought in the appeal was to obtain a finding that the lands are ryoti lands 
it cannot be said that a sale of the holding is claimed and stay cannot be granted 
even assuming that the appeal is a proceeding in which such a claim is involved. 

(2) By virtue of the former proviso to section 185, deleted in 1934 and added 
to section 3 (10) ofthe Madras Estates Land Act, there is an irrebuttable presumption 
that ryoti land can be deemed to be, or is included in the definition of, private land 
when and ifit has been cultivated in conformity with those sections ; in that respect 
alone there can be, in effect, a conversion from ryoti into private land. 

50 Mad. 201; opinion of Napier, J., in 45 Mad. 39 and of Wallis, C.J., in 
39 Mad. 341, dissented from. 39 M.L.J. 277, approved. 

Accordingly the reclamation of land which was ryoti upto 1902, and its 
subsequent cultivation by the landholder for not more than six years kefore the 
commencement of the Estates Land Act did not convert it into private land: and 
the letting of the land as private land, thereafter did not confer that character upon 
it. The land always remains ryoti land. 

P. Satyanarayana Rao for Appellant. 

B. Sttarama Rao for Respondent. 

K.S. l San 
Gentle, C.F. and Govindarajachari, 7. Venkatasastri v. Jagannadha Rao. 

8th July, 1947. L. P. A. No. 98 of 1946. 

Madras Hereditary Village Offices Act (III of 1895), sections 13 (1) and 21-—Scope 
—Summary suit by person claiming that he was properly the karnam of a village— Jurisdiction 
of Revenue Court—Existence of vacancy—lf essential for jurisdiction. 

NRG 
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The authority and jurisdictién which are given to the Collector to receive a 
suit under sub-section (1) of section 13 of the Madras Hereditary “Village Offices 
Act has only one limitation namely, that the only suit which a Collector can entertain 
is one in which a person claims to hold”an office or to enjoy its emoluments. ‘There 
is nothing in the section which requires that the suit can be entertained only when a 
vacancy exists in the office itself. Accordingly a summary suit by a person claiming 
that he was properly the karnam of the village is within the jurisdiction of a Revenue 
Court even if there was no vacancy in the office. Section 21 of the Act withholds 
from a Civil Court authority to take into consideration or decide claims to succeed 
to any office specified in section 3, one of which is the office of karnam. 

P. Somasundaram for Appellant. 

The Government Pleader (K. Kuttikrishna Menon) and M. S. Ramachandra Rao 
for Respondents. 

K.S. ——— 
Rajamannar, 7. Sanyasi and others, in re. 
gist July, 1947. Cr. R. G. No. 617 of 1947. 

Criminal Procedure Code (V of 1898), sections 413 and 408—Applicability—sSentence 
of less than Rs. 50 under each of two sections of the Penal Code—Total fine imposed on each 
accused more than Rs. 50—Right of appeal. 

Accused 1 and 3 were sentenced to pay a fine of Rs. 40 each in respect of each 
of the offences under sections 148 and 324 of the Indian Penal Code respectively. 
Accused 2,4,5 and 6 were sentenced to pay a fine of Rs. 30 each under each of the 
sections 147 and 323 of the Indian Penal Code. All the six accused filed an appeal 
to the Sessions Judge who held that the appeal was not maintainable because there 
was no sentence of fine exceeding Rs. 50 and applied the provisions of section 413, 
Criminal Procédure Code. On revision, 

H:ld, taking the individual accused it cannot be said that any of them has 
been seatenced to a fine not exceeding Rs. 50. The case clearly falls outside 
section 413, Criminal Procedure Code and accordingly the accused have a 
right of appeal under section 408, Criminal Procedure Code. 

P. Satynarayana Raju for Petitioners. 

Tne Pudlic Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

K.S. SEA 
Rajamannar, 7. Sangiah, Jn re. 
7th August, 1947. Cr. R. C. No. 622 of 1947. 

(Cr. R. P. No. 517 of 1947). 


Criminal Procedure Code (V of 1898)—-Accused if entitled to demand identification 
parade as of right before the trial—lIdentification parade during investigation—Evidentiary 
value—Procedure. 

There is no provision in the Criminal Procedure Code which entitles an accused 
to demand that an identification parade should be held at or before the enquiry 
or the trial. An identification parade belongs to the stage of investigation by the 
police. The question whether a witness has or has not identified the accused 
during the investigation is not one which is in itself relevant at the trial. The 
actual evidence regarding identification is that which is given by the witness in 
Court. The fact that a particular witness has been able to identify the accused 
at an identification parade is only a circumstance corroborative of the identification 
in Court. There is no provision of law which compels the Court to direct a parade 
whenever an accused person disputes the ability of the prosecution witnesses to 
identify him. 

A.I.R. 1943 Lah. 303, and A.I.R. 1945 Lah. 48, dissented from ; 1932 M.W.N. 
427, referred to; Decision of Kuppuswami Ayyar, J., in Gr. R. G. No. 1318 of 
1946, explained. sh 

N. Rajagopalan for Messrs. Row and Reddy for Petitioner. 

The Public Prosecutor (V. L. kihiraj) on behalf of the Crown. 

K.S. — 
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Gentle, C.F. and Govindarajachari, 7. Sriranga Nacharamma v. Nadamuni Chetty. 
4th pily, 1947. | ` O. S. A. No. 47 of 1946. 
- Madras High Court Original Side Rules, Order 45, rule g—Scope—Originating summons 
—Construction of will—When proper—Contentious matiter—When can be decided in the 
originating summons. | 
The, procedure under, Order 45 of the Madras High Court Original 
Side Rules by way of originating summons is only intended to enable the Court to 
decide questions of construction of a will when the decision of those questions, 
whichever way it may go, will settle the litigation between the parties. Where 
there are questions of fact which can be decided only by evidence, and the defendant 
is in possession of the property and the construction of the will will not terminate 
the litigation between the parties and the rights of parties will not be finally deter- 
mined, the Court should refer the parties to a suit and refuse to construe the will. 
It does not follow that in every case in which a defendant raises some factual con~ 
tentions in an originating summons it must of necessity be dismissed. Each case. 
must be dealt with in regard to its own peculiar circumstances. 
(1941) 1 M.L.J. 186, relied on. 
C. Narasimhachar for Appellant. 
A. Suryanarayamah for Respondents. 
K.S i 


-Satyanarayana Rao, F. Veeraswami v. Chitti Naidu. 
2gth July, 1947. S. A. No. 1627 of 1945. 
- Partnership—Suit for dissolution and accounts—Plaintiff is entitled to have interest 
From date of final decree and not from date of plaint. 

In a suit for dissolution of an existing partnership and accounts the plaintiff 
aaa to interest only from the date of the final decree and not from the date of 

aint. : 

B. V. Subramanyam for Appellants. 

V. Viyanna for Respondents. 

K.S. p l —— i 
‘Govinda Menon, F. ' Abdul Kareem Sahib v. Muhammad Khader Khan.. 
Ist August, 1947. A. A. A. O. No. 48 of 1946. 

Civil Procedure Code (V of 1908), Order 21, rule 1g—Decree on appeal directing each 
pariy io bear his own costs of appeal as well as of suit—Glatm for restitution of costs paid 
‘by a party pending the appeal—Limitation. ki 

Where there is a separate provision in an appellate decree directing each party 


to bear his own costs of appeal as well as suit, it isan independent provision and - 


limitation for claiming restitution of costs paid by a party during the pendency. of 
the appeal is three years from the date of the appellate decree irrespective_of the 
conditional decree for payment of amounts by one party to the other before’recover-- 
ing possession of land or for payment by the other party of some- amount. 


(1938) 1 M.L.J. 417 and 71 M.L.J- 506, distinguished. ` yy CEA. 
G. Balaparameswant Rao for Appellant. a rs 
. B. V., Subramanyam for Respondent. , a a 
K.S. —— . l 
; [F. B.] ; 
Gentle, C.F., Govindarajachari and Satyanarayana Rao, JF. Taur v. Martha Taur.. 
4th August, 1947. Gase Referred No. 32 of 1946.. 


Indian Divorce Act (IV of 1869)—Petition by husband seeking judictal separation— 
Subsequent amendment asking for dissolution of marriage on the ground of respondent's adultery 
—Absence of evidence as to adultery—Proper relief to be given. 

“A petition filed on gist June, 1945, by a husband sought relief by way of 
judicial separation commencing in or, about the early part of the year 1923. Subse- 
quently, leave to amend was given to the petitioner enabling him to claim a decree 
for dissolution of marriage on the ground of the respondent’s adultery, although 
in the petition itself, there was no allegation of adultéry having been committed. 
In the evidence the petitioner said that he came to know when he tried to trace 
his wife that she was leading an adultérous life, he could not find the name of 
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any person who could be cited as co-respondent. But he did not even mention 
the source of the information which he was purporting to give in his testimony nor 
the person by whom he was informed. No witnesses were called to prove the 
statements. 

Held, the statements'are the barest possible hearsay and do not warrant the 
grant of a dissolution of marriage. Having regard to the lapse of time between 
the desertion in 1923 and the petition in 1945, relief by way of judicial separation 
may be the more appropriate remedy. 

Parties not represented. 


K.S. aes 
Rajamannar, F. Govindaswami Chettiar, In re. 
4th August, 1947. Cr. R. C. No. 729 of 1947. 


(Cr. R. P. No. 623 of 1947 and Cr. M. P. No. 1199 of 1947.) 

Criminal Procedure Code (Vof 1898), section 530 (1)— Transfer of case after 
altering charge under section 409, I. P. Code, to one under section 408 to another Magis- 
trate—High Court quashing proceedings before transferee magistrate on the ground that 
offence alleged amounted to one under section 409 which transferee Court had no jurisdiction 
to try—Power of proper Court to frame charges and continue trial. 

A person was accused of criminal breach of trust and a charge-sheet was laid4 
The case was taken on file by the Sub-Divisional Magistrate. The original charge- 
sheet was under section 409 of the Indian Penal Code, but subsequently the police 
put in a petition for an alteration of the section to 408. The section was accordingly 
altered and the case was then transferred to the file of the Stationary Sub- Magistrate 
for disposal according to law. The latter magistrate took the case on his file and 

‘framed a charge under section 408 of the Indian Penal Code. The High Court 
quashed that charge on the ground that the offence alleged really amounted to 
an offence under section 409 of the Penal Code, which the Sub- Magistrate had 
no jurisdiction to try. ‘Thereupon the Sub-Magistrate submitted the case records 
to the Sub-Divisional Magistrate for necessary orders and the Sub- Divisional 
Magistrate took the case on file. Objection was taken on behalf of the accused 
that the sub- Divisional Magistrate had no power to proceed with the case because 
the order of the High Court quashing proceedings wiped out the first information 
report and the charge-sheet. 

Held, the provisions of section 530 (1) of the Criminal Procedure Code do not 
apply to the case. The quashing of proceedings before the Sub- Magistrate on the 
ground that he had no jurisdiction to try the charge leaves untouched any other 

roceeding. The case must be considered to have continued on the file of the 
ub- Divisional Magistrate who could proceed with the case on the complaint laid 
‘before him. 

M. Srintvasagopalan for Petitioner. 

The Public Prosecutor (V. L. Kthiraj) on behalf of the Crown. 

K.S. EEEE 

Rajamannar, J. The Public Prosecutor v. Harihara Iyer, 
11th August, 1947. Cr. A. No. 206 of 1947. 

Madras Local Boards Act (XIV of 1920), sections 159 (1) and 207 (1)—Encroachment 
-on a street consisting of part of a house—Prosecution of occupier where the owner is available 
—Legaltty. 8 

A prosecution of the occupier for encroachment on a street under sections 1 59 (1) 
and 207 (1) of the Madras Local Boards Act is certainly not illegal even though the 
owner was residing in the town. The Local Board may by notice require the 
owner or occupier to remove any encroachment. Though the Act gives the option 
‘to the President of the Local Board to charge either the owner or the occupiér 
it is not illegal to prosecute the occupier. It cannot be said that the section should be 
so construed as to mean that the Local Board should prosecute either the owner or 
the occupier according to whoever is found to be the person making the encroachment 
or obstruction in question. 

The Public Prosecutor (V. L Kthiraj) in person. 

A. V. Narayanaswami Atyar fr Respondent. 

K.S. i 
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Gentle, C.J. and Govindarajachan, J. Sha Jettmull Ganmull v. Chartered 
15th July, 1947. Bank of India, Australia and China, Ltd. 
O.S.A. No. 49 of 1946. 


Madras High Court (Original Side) Fees Rules, Order V, rules 3, 7, 15 
and 17—More than one commission to examine wilnesses—Decree for costs of 
commission—Advocate’s fee—Ftxaon—Tests. 


X instituted a suit against Y claiming Rs. 15,000, the price of goods 
bargained for and sold but which had not been delivered and in addition Rs. 9,000, 
damages for non-delivery. Rs. 3,000 was claimed as interest on the above 
amounts, making a total claim of about Rs. 27,000. Before’ trial three orders 
were made directing evidence to be taken on commission at Simla, Bombay and 
Calicut respectively. At the trial the claim for damages was abandoned— (the 
evidence on commission related solely to the abandoned claim) and the claim 
for Rs. 15,000 in respect of the return of price paid for the goods was pursued 
and no reference was made to the evidence taken on, commission. A decree for 
Rs. 15,000, was passed in favour of the plaintiff and the plaintiff was directed 
to recover his costs to be ascertained on the amount which he recovered. The 
. defendant was to have costs on the rest of the claim including the costs of the 
three commissions. On a question as to the Advocate’s appropriate fee, 

Held: The Court can allow ad valorem feg to an advocate in respect of each 
commission. The amount of the fee shall not exceed 50 per cent. of the 
ad valorem fee allowed to the advocate in the suit. The 50 per cent. is the 
maximum and it will be for the taxing master to fix the percentage to be allowed 
in each case according to the time and preparation involved in the case. It was 
only in respect of the claim for damages that the commissions were directed and 
the defendant who was awarded costs on that claim can get adwocate’s fees for the 
commissions ad valorem on the claim for damages and interest thereon only and 
not on the entire amount of the claim. 


V. Radhakrishnayya and R. Vythanathan for Appellant. 
R. Rajeswara Rao instructed by Messrs. John and Row for Respondents. 


ES: ere 
Tyagarajon, J. Muhammad Ibrahim v. Rahimankhan and others. 
1st August, 1947. C.M.S.A. No. 125 of 1946. 


Madras House Rent Control Order (1945) rule 7-A (2-A)—Order of 
Controller directing the tenant to put the landlord in possession of house which 
the landlord desired to occupy himself—Incapable of execution after the death 
of landlord—Rights of the legal representatives. ` 

An order of the Rent Controller directing the tenant to putithe landlord in 
possession of his house on the ground that the landlord desired to occupy the 
house himself is one for the personal benefit of the landlord and is not capable 
of execution after the death of the‘ landlord at -the instance of his legal 
representatives. I.L.R. 18 Luck. 578, applied. 


If in the future there are circumstances which will entitle the legal representa- 
tives to ask for eviction against the tenant, they can do so on a proper application 
being made to the Rent Controller. Section 7-A (5) of the Rent Control Order is 
not a bar to such an application: The executing court can question executability 
of the decree by enquiring whether the decree is a personal one or not. 


M. S. Ramachandra Rao for Appellant. 
K. Krishnamoorthy for Respondents. 


K.S. ~ 
NRC 
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' Rajamastnar, J. Thangavelu Mudaliar v. Manicka Mudaliar, 
Sih August, 1947. . Cr.R.C. No. 166 of 1947. 
ar (Cr.R.P. No. 158 of 1947). 


` Penal Code (XLV of 1860), section 499—Circular letter signed by some 
members of a community published to relations belonging to that commustixy— 
Intimation that the specified persons should not be invited for functions and 
sobeng individual opinion—If defamation. 


A circular letter signed by nine members of a community was published 
to the relations belonging to that community. The letter recited that four persons 
specified in the letter refused thambulam which was offered in a marriage and 
that the persons interested in the marriage had jointly petitioned the headman 
of the community but no information: had been received about the matter. The 
letter continued “therefore, we have informed the members of the community 
according to the social bond of our Marabu, that the abovesaid four persons 
should not be invited for any occasions, good or bad taking place in our Marabu, 
till such time as the cause for the refusal of the said thambulam was cleared up. 
We request you also to inform us of your individual opinion in this matter’. In 
a complaint that the latter was defamatory, 


Held: The letter is no more than an expression of opinion of what ought 
to be done in the circumstances and there is also the request to the other, members 
of the community to inform them of their individual opinion. The signatories 
only request that the other members of the community if they agree with them, 
should not invite the four persons on auspicious and inauspicious occasions. 
Accordingly it must be held that the offence of defamation, has not been made out. 


V. S. Ramaswami Atyar for Petitioner. 
K. Narayanaswani for Respondents. 
The Public Prosecutor (V. L. Ethiraj) on, behalf of the Crown. 


K.S. a aana a 
Tyagarajan, J. | Raman Nair v. Raman Nair. 
Sth August, 1947. C.R.P. No. 256 of 1947. 


_ Madras Tenants and Ryots Protection Act (XVII of 1946)—“Tenants” 
entitled to apply ‘for stay—If includes persons entitled to compensation for 
tmprovements continuing in possession under she Malabar Tenants Improvement 
Act (I of 1900)—Malabar Tenancy Act (XIV of 1930), S. 49-_Effect. 


' The expression “tenant” used in Madras Act XVII of 1946 would not 
cover persons other than the two classes of tenants mentioned in the Malabar 
‘Tenancy Act. It cannot be enlarged to include the persons under the extended 
definition of a tenant under the Malabar Tenants Improvement Act by the 
operation of section 49 of the Malabar Tenancy Act. 


In determining whether persons are tenants entitled to apply for stay under 

the Madras Tenants and Ryots Protection Act the definition of a tenant in 
section 2 (b) of that Act is the determining factor. If they are not tenants 
within the meaning of the Malabar Tenancy Act, then they are not entitled to 
invoke the. protection of Act XVII of 1946, and apply for stay of the suit 
against them. 


In a suit by the purchaser of the Kanomdar’s interest the persons entitled 
to the value of improvements effected on the property continuing to remain in 
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possession are not “tenants” entitled to apply for stay under Madras Act XVII 
of 1946. | x 

C. Ki Viswanatha Ayyar for Petitioner. 

R. R, Sangameswaran tor Respondents. 


Rajamannar, J. Prem Raj Sowcar, In re. 
12% August, 1947. Cr.R.C. No. 1135 of 1946. 


(Cr.R.P. No. 1087 of 1946). 


Madras Pawnbrokers Act (XXIII of 1943), sections 3 (1) and 18 (1)—/f 
applicable to person casually taking a pledge—Such person if “pawnbroker” - 
under the Act. 

The Pawnbrokers Act clearly contemplates a person who carries on the 
business of taking goods and chattels in pawn for a loan and it would not have 
been in the contemplation of the Act to bring within the mischief of its provisions 
any person who casually may take on pledge any article. Where only a stray 
instance of taking a pawn for a loan is proved such person cannot be held guilty 
of any offence for not obtaining a pawnbroker’s licence under the Act. 

G. Ramakrishna Aiyar for Accused. 

The Public Prosecutor (V. L. Ethiraj) for the Crown Prosecutor on behalf 
of the Crown. 


KS: ae eee 
Rajamannar, J. Anthoni Udayar and others v. Velusami Thevar. 
13th August, 1947. Cr.R.C. Nos. 597 and 598 of 1946. 


(Cr. R.P. Nos. 570 and 571 of 1946). 


Penal Code (XLV of 1860), section 499, ercepiaon 9—Protechon under— 
When avatlable—Imputation made for protection of interest of person making 
it—Good fatth—Necessity—Test—Finding ‘Mat statement complained of not 
established to be irue—If tantamount to absencel of good fath.: 

To secure the protection under exception 9 to section 499 of ‘the Indian 
Penal Code, in respect of a defamatory statement, it is necessary that the 
imputation should have been made in good faith and for the protection of the 
interest of the person making it or of any other person or for the public good. 
There cannot be any rule of thumb to determine in any particular case whether 
an imputation is made in good faith or not. Good faith is relative to a great 
extent and must be determined by the circumstances under which the imputation 
was made, the social status and! level of education of the persons making the 
imputation and their reasoning capacity. A finding that the statements made 
have not been established to be true is not tantamount to an absence of good faith. 

V. T. Rangaswamt Ayyangar and R. Santanam for Petitioners. 

T. Krishna Reo for Respondents. 


The Public Prosecutor (V. L. Eshiraj) on behalf of the Crown. 


K.S. EE E 
Rajamannar, J. The Public Prosecutor, Madras v. Perumal. 
13th August, 1947, Cr.App. Nos. 410 and 411 of 1947. 


Madras Prohibition Act (X of 1937), section 4 (1) (j)—-Admission by 
accused that he was found in a drunken state in prohibited area—Coptviction for 
consuming liquor within such area—Evidentce necessary so sustain. 
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Where an accused charged with an offence under section 4 (1) (j) of the 
Madras Prohibition Act, admits that he was found in a drunken state in the 
prohibited area the Court can convict him only if there is other evidence that , 
having regard to the distance between the place where he was found and the 
nearest place in a non-prohibited area, the accused must have consumed the liquor 
within the prohibited area itself. In the absence of such evidence the accused 
cannot ba convicted on his admission. 


The Public Prosecutor (V. L. Ethiray) in person. 


Accused not represented. 


= 


K.S. a 
Tyagarajan, J. Syed Buhari v. Nalla Koya. A 
20h August, 1947. C.R.P. Nos. 965 to 968 of 1943. 


Government of India Act (1915), section 107 and Laccadive Islands and 
Minicoy Regulation (I of 1912)—Suit filed when section 107 of the Government 
of India Act, 1915, was in force—Decision in appeat after Government of India 
Act of 1935 came into force—Revisional jurisdiction of High Court. 


In respect of a suit filed! when section ‘107 of the Government of India ‘Act, 
1915, was in force the rights of the parties should be governed by that section. 
The right of appeal is a substantial one and not a matter of procedure. Revisional 
jurisdiction is part of the appellate jurisdiction. Accordingly a revision 
petition to the High Court against an appellate order under the Laccadive Islands 
and Minicoy Regulation is sustainable though section 107 of the Government of 
India Act, 1915, had ceased to be in operation when the revision petitions were 
presented to the High Court. 


Decision of Burn, J., in C.R.P. No. 917 of 1939, followed; 48 C.L. J. 150 
(F.B.), applied; 56 ML..J. 369: 52 Mad. 361; (1938) 2 M.LJ. 444; (1942) 
2M.L.J. 667 and I.L.R. 9 Lah, 284, referred to. 


K. N. Kumaran for Petitioners. 
A. Achuthan Nambiar and K. T. Chandu Nambar for Respondents. 
K.S. 
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Horwill and Satyanarayana Rao, F]. Municipal Council, Chicacole v. Sripada 
4th August, 1947. Satyanarayana Sarma. 
| Appeal No. 580 of 1944. 


Practice—Appeal against principal debtor and surety—Death of principal debtor— 


Abatement of appeal—Surety if entitled to argue his memorandum of objections. 

In a suit by a Municipality against a principal debtor and a surety an appeal 
was filed by the Municipality against both and the surety filed a memorandum 
of cross-objections. Pending the appeal the principal debtor died and the appeal 
abated against him and on a question whether the surety was entitled to argue 
his memorandum of cross-objections, 


Held : The case against the two defendants cannot be separated, the liability 
of the one being co-extensive with the liability of the other; and as the appeal 
against the principal debtor has to be dismissed the appeal is no longer maintain- 
able against the surety who is therefore not entitled to argue his memorandum 
of objections. 

Order 41, rule 22 of the Civil Procedure Code had no application as the appeal 
had not been withdrawn or dismissed for default. 

41 M.LJ. 457: IL:R. 44 Mad. 828 and 35 M.LJ. 236: I.L.R. 41 Mad; 
go4 (F.B.), applied. 

K. Kutitkrishna Menon (The Government Pleader) and K. N. Karunakaran 
for Appellant. 


K. Umamaheswaram for Respondent. 


K.S. 
Yahya Alt, F. Natarajan Chettiar v. Sithalakshmi Ammal. 
7th August, 1947. S.A. No. 1464 of 1945, 


Execution—Sale certificate—Description of property—Dispute as to identity—Reference 
to description in earlier documents like the attachment list and affidavit filed for proclaiming 
the sale—Propriety. 7 

After a sale in execution of a decree, the title to the property takes effect not 
from the date of the sale certificate but from the date of the sale. A description 
of the property given in the earlier documents, viz., the attachment list and the 
affidavit filed for proclaiming the sale with reference inga a to. its identity 
is particularly important and can be referred to for the purpose of finding out 
the property that was intended to be conveyed under the sale certificate. 


K. V. Ramachandra Atyar for Appellant. 
R. Kesava Atyangar for Respondent. 


K.S. 
Horwill and Satyanarayana Rao, FF. Krishnan, Jn re. 
11th' August, 1947. Cri. Appeal No. 6 of 1947. 


Penal Code (XLV of 1860), section 415—“ Fraudulenily or dishonestly ” and “ property” 
—Meaning—Cheating—Gist of  offence—Procuring motor driving licences from office 
without applicanis complying with tests—Offence. 

The offence of cheating is committed by (1) “ fraudulently or dishonestly ” 
inducing a, person to deliver property and (2) by intentionally inducing a person 
to do or omit to do anything which he would not do or omit if he had not been 
so deceived and which act of omission is likely to cause damage or harm to that 
person in body, mind, reputation or property. Wr 
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“ Fraudulently ” and “ dishonestly ” imply some idea of wrongful loss to 
a person or wrongful gain. An act which procured an advantage to the accused 
is fraudulent. Fraud is committed if any advantage is expected to the person 
who causes the deceit. 


A person who took money from applicants for motor car driving licences promis- 
ing to get licences without their undergoing any of the tests and deceived 
the licensing authorities and obtained licences, his act in a ey the licences 
is a fraudulent one. It cannot be said that the licences when in the possession 
of the licensing officer was not property but merely worthless S of paper. 
The accused who procures driving licences without the necessity of the applicants 
undergoing any test will be guilty of “ cheating ”. 


B. T. Sundararajan for Accused. 
The Assistant Public Prosecutor (A. S. Stvakaminathan) on behalf of the Crown. 


K.S. 
Rajamannar, J. Ayamutty v. Bapputty. 
14th August, 1947. Cr.R.C. No. 1329 of 1946. 


(Cr. R.P. No. 1268 of 1946). 


Criminal Procedure Code (V of 1898), section 203—— Jurisdiction to dismiss complaint 
if no sufficient ground is made out for proceeding with the enquiry—Case of offence under sec- 
tion 302, Penal Code—Private person has no right to insist upon an enquiry which the 
Magistrate considers unnecessary. 


Section 203 of the Code of Criminal Procedure confers ample jurisdiction 
on the Magistrate to dismiss a complaint if in his opinion no sufficient ground is 
made out for proceeding with the enquiry. In the case of an offence under sec- 
tion 302, Indian Penal Code, no private person has got any inherent right to insist 
upon an enquiry. Accordingly, a complainant in a murder case has no right to insist 
upon an enquiry and trial of such of the accused against whom the complaint 
had been dismissed by the Magistrate under section 203 of the Code of Criminal 
Procedure. 


B. Pocker and P. A. Quadir Meeran for Complainant. 
S. Govind Swaminathan for the accused. 
The Public Prosecutor (V. L. Fihiraj) on behalf of the Crown. 


KS. 
Rajamannar. F. Gopal Naidu, Jn re. 
14th August, 1947. Cr.R.C. No. 1266 of 1946. 


(Cr.R.P. No. 1206 of 1946). 


Defence of India Act, section 2 (3) and Defence of India Rules—Rules 81 (2) and 121 
—Order under rule 81 (2) prohibiting transport of articles without permit —Alttempt to trans- 
port without permit—Offence-— Jurisdiction of second class Magistrate to try. 


In a prosecution for attempting to transport rice bran and fried Bengal gram 
outside the district without a r in contravention of an order made under 
Rule 81 (2) of the Defence of India Rules, 


Held : The combined result of rules 81 (2) and 121 of the Defence of India 
Rules is to make the Nadia contravening the order, persons contravening the rules 
themselves and the offence is triable by a second class Magistrate under sub-rule (3 ) 
of rule 130 of the Defence of India Rules. It cannot be said that because section 2 
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(3) of the Defence of India Act mentions only the arrest and trial of persons contra- 
vening any of the rules and not for attempts to contravene them recourse must be 
had to the general jurisdiction under the Criminal Procedure Code. 


M. Srinivasagopalan for Petitioners. | 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


KS. | 
Rajamannar, 7. Somasundaram Chettiar 
2ist August, 1947. and others, In re. 


(CrL.R.C. No. 1331 of 1946. 

(Crl.R.P. No. 1270 of 1946). 

Madras Gaming Act (III of 1930), sections 3, 8 and g—Club registered under Societies 

Registration Act (XXI of 1860) used for “ gaming” with cards—If “ person” Keeping a 

“common gaming house” within the meaning of section 3—Secretary and servants of the 
club—How far liable—Persons found gaming—Liability. 


It cannot be contended that a club registered under the Societies Registration 
Act (XXI of 1860) is not a “ person ” within the meaning of section 3 of the Madras 
Gaming Act. A “club” as such person occupying or using or keeping the house 
or room for gaming will be guilty of an offence if it makes a profit or gain, which 
is essentially a question of fact. Where the club premises is utilised for gaming 
urposes for the profit of the club (for instance by collecting charge for every sittin 
fom each player which even after allowing for the expenses for the costs of car 
pack, etc., will leave a profit) it constitutes a “ common gaming house.” Though 
a mere servant or attender may not be punishable if he is not actually taking part 
in the gaming, the secretary and clerk of the club who actually had the collections 
will be guilty under section 8 of the Madras Gaming Act of permitting the premises 
to be used as a “ common gaming house” or assisting in that business and persons 
found gaming or present for the purpose of gaming in the club will be guilty of 
an offence under section g of the Madras Gaming Act. 


K. V. Ramachandra Atyar and S. Tyagaraja Aiyar for the Accused. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. 


Tyagarajan, F. Narayanamurthy v. Suryanarayanamurthy 
27th August, 1947. S. A. Nos. 2318 of 1945 and 19 of 1946. 


Court-Fees Act (VII of 1870), section 13—Scope—Preliminary decree in suit for account 
varied substantially in second appeal’—Appeal against final decree passed in the meantimt 
—Order setting aside the final decree in view of the variation of the preliminary decree in second 
appeal and directing costs of the appeal to be provided for in the fresh final decree—If remand 
of case entitling appellant to refund of court-fees on his appeal—Inherent power to order such 
refund—Lamats. 

In a second appeal a preliminary decree directing accounts to be taken against 
the first defendant was substantially varied. During the pendency of the second 
appeal a final decree was passed and an appeal against that final decree came on 
for disposal before the District Judge after the decision in the second appeal. The 
District Judge set aside the decree as the preliminary decree had been modified 
and directed that the costs of the appeal should be provided for and dealt with 
by the trial Court in its final decree but rejected an application for the refund of 
the court-fee paid on the appeal. On second appeal, 


Held, the result of the second appeal was that a modified preliminary decree 
was passed by the High Court and it was the duty of the trial Court to work out 
the rights of the parties on the footing of that decree and to pass a final decree. As 
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there was no remand either express or implied under the terms of the order in the 
appeal against the final decree the case did not come within the provisions of section 
13 of the Court-Fees Act and refund of Court-fee cannot be ordered. - 


The Court can order refund under its inherent powers only where an excess 
court-fee has been paid (i) by mistake of party or (ii) in obedience to a wrong order 
of Court ; and the present case is not such a one. 


(1937) 2 M.L.J. 788, relied on. 57 Mad. 542 and 55 Mad. 641, referred to. 
P. M. Srinivasa Aiyangar and P. V. Srinivasachan for Appellant. 

P. Suryanarayana for Respondent. 

The Government Pleader (K. Kuttikrishna Menon) on behalf of the Government. 


K.S. 


Lakshmana Rao and Govinda Menon, 77. Public Prosecutor, Madras v. Badulla Sahib. 
28th August, 1947. Cr. As. Nos. 98, 99 and 100 of 1947 


Defence of India Rules (1939), rule 119—Compliance—Madras Silk Control Order 
(1943) published in Gazette Extraordinary—Presumption and tests of validity of publication 
of order. 


When the Provincial Government publishes an order made under the Defence 
of India Rules in the Official Gazette, it must be presumed that it was a valid 
publication as contemplated by law and the authority making the publication 
must be deemed to have considered that that was the best form adapted for making 
the same known to the persons concerned. That the Official Gazette is the proper 
channel through which official orders are made known cannot be questioned. 


In the case of the order made by the Central or Provincial Government, the 
Gazette of India or the Provincial Gazette is the proper channel of publication ; 
whereas when orders are made by the subordinate officers the question will have 
to be considered as to whether the publication was made by the authority in com- 
pliance with the provisions of rule 119, Defence of India Rules including the provision 
as to his determining the most suitable form of publication. If the Court is con- 
vinced that the subordinate officer has not considered the most suitable form of 
publication, it will have to be held that the order has not been properly published. 
Once the order is published the persons whom it concerns shall be deemed to have 
been informed of the order. 


The Publication of the Madras Silk Control Order 1943, in the Fort St. 
George Gazette, on the grd October, 1943, was done under the authority of the 
Governor in whom the administration of the Province vested under the Government 
of India Act, 1935 and it is not necessary that the publication of the order should 
be preceded by a memorandum to the effect that in the opinion of the Governor 
the requisite method best adapted for informing the persons concerned is a publi- 
cation in the Gazette. It can be assumed that unless the Provincial Government 
ig satisfied that a publication in the official Gazette is the proper mode by which 
the order can be made known to the public, that course would not have been taken. 


(1945) 1 M.L.J. 273, distinguished ; I.L.R. 24 Pat. 781 (F.B.); LOR. 25 
Pat. 539 and A.I.R. 1947 All. 191, followed. 


A.LR. 1945 Bom. 389, A.I.R. 1947 Bom. 239, LL.R. 1944 Nag. 150 and 
A.LR. 1945 Nag. 218, dissented from. 


A. S. Sivakaminathan (the Assistant Public Prosecutor) on behalf of the Grown 
V. Rajagopalachari for the accused. 


K.S. 
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Rajamannar, J Gopalan Nambiar, In re. 
1st August, 1947. Cr. R. C. No. 1032 of 1946. 
(Cr. R. P. No. 987 of 1946). 


Police (Incitement to Disaffection) Act (XXII of 1922), section 3—Charge based on 
speech delivered at public meeting—Report of speech taken down only in portions—Effect— 
Lf bar to conviction—Speech if should have been directly addressed to policemen. 


In a charge under section 3 of the Police (Incitement to Disaffection) Act, 
though it is not desirable to encourage a mutilated reporting of a speech on which 
the charge is based, it will not be in the interests of justice not to support a conviction 
merely because every word uttered by the speaker has not been taken down verbatim, 
(Case-law considered.) 


Where the general trend of a speech was calculated to create disaffection among 
the policemen against the Government and also to incite them to go on a strike, 
the speech will fall under section 3 of the Act, although the speech itself was not 
addressed to the members of the police force and there was only one policeman in 


mufti present at the meeting. 
A. Ramachandran of Rao and Reddy for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) and P. Chandra Reddv on behalf of the 
Crown. 


K.S. 


Gentle, C.J. and Govindarajachari, 7. Lakshminarasimham v. Suryanarayana., 
14th August, 1947. L. P. A. No. 68 of 1946. 


Limitation Act (IX of 1908), Article 182 (5)—Deecree including several reliefs based 
upon distinct causes of action—If separate decrees—Final orders on previous execution petitions 
-Uf save limitation for subsequent Execution Petition claiming reliefs other than that claimed 


in the prior petitions. 

There is only one decree within the meaning of Article 182 of the Limitation 
Act notwithstanding that it includes several reliefs based upon distinct causes of 
action and it is open to the decree-holder to rely upon clause (5) of Article 182 
of the Limitation Act and ask for limitation to be calculated from the dates of the 
final orders in previous Execution Petitions notwithstanding that those petitions 
sought execution of reliefs other than that sought in the later Execution Petition, 


Case-law discussed and decision of Chandrasekhara Aiyar, J» in A. A. O. Now 
116 of 1945, affirmed. 


D. Narasaraju for Appellant. 
B. V. Ramanarasu for Respondent. 


K.S. 
Govindarajachari, 7. Moses Pillai v. Govindan. 
22nd August, 1947. S. A. No. 2067 of 1945. 


Madras House Rent Control Order (1941), clause 7 (a)—Scope and effect—Contract 
before the coming into force of the Order, for payment of increased rate of rent— Tenant if 
excluded from benefit of clause 7 (a). 


A clause ina rental agreement of 4—2—1942 provided that the tenancy was 
in the first instance to last for one year and terminate on 3—2—1 943 and rent during 
the period was to be paid at Rs. 40 per month. The tenant was to deliver possession 
of the house to the landlord on 3—2—1943. Then followed a clause “If I fail to 
deliver possession to you of the house within the prescribed period I am from the 
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"date of such lapse bound to pay rent at the rate of Rs. 45 a month until possession 
is delivered to you.” The landlord claimed that the Madras House Rent 

‘Control Order, 1941, cannot interfere with his contractual right to get the higher 

‘rent of Rs. 45 per month. 


Held, notwithstanding the agreement the tenant is entitled to the benefit of 
clause 7 (a) of the Madras House Rent Control Order and consequently he is 
liable to pay rent only at the rate obtaining prior to the coming into operation of 
the order in the area concerned. 


F. S. Vedamanickam for Appellant. 
T. R. Ramachandran for Respondent. 


K.S. 
Govinda Menon, F. Lakshmikanthamma v. Venkatasubbarayudu. 
aand August, 1947. A. A. A. O. No. 317 of 1945. 


Civil Procedure Code (V of 1908), section 47—Appealability of order setting aside 
sale under Order 21, rules 84 and 86. 


An order under Order 21, rules 84 and 86 of the Civil Procedure Code setting 
aside a sale is appealable under section 47, Civil Procedure Code. A.I.R. 1941 Pat. 
408, followed. 


D. Narasaraju for Appellant. 
K. Venkataratnam (Court guardian) for Respondents 3 to 5. 


K.S. 


Bell and Govindarajachan, 77. Gopalakrishna Kunikullayya 2. Narayana Kamada. 
25th August, 1947. A, A. O. No. 146 of 1945. 


Civil Procedure Code (V of 1908), Order 47, rule 2—Order of High Court on revision 
remanding case directing an application for restoration of a suit to be treated as one for review 
— Transfer of Fudge who passed decree and new judge disposing of application—Plea that 
the review application should be heard only by the Fudge who passed decree—If can be raised 
Sor first time in appeal. 


A plaint was rejected on the ground that additional court-fee which had been 
ordered to be paid by the plaintiff was not paid within the time limited. The 
plaintiff instead of appealing against the order filed an application under Order g, 
rule g of the Code of Civil Procedure to set aside the order and the application 
was allowed. ‘The suit was thereupon restored and the plaintiff was given further 
time to pay the court-fee. On revision the order was set aside and the application 
for restoration was remanded to the lower Court for disposal as an application for 
review provided that the plaintiff paid the requisite court-fee within a month from 
the date of the High Court’s decision on the Revision Petition. The court-fee was 
paid, the other formalities complied with and in due course the matter came before 
the Subordinate Judge. It happened however that in the intervening period the 
former judge had been transferred and a new Judge sat in his place. The new 
Judge after due investigation allowed the review petition and restored the suit 
to file. Neither during the hearing of the revision petition nor during the hearing 
of the review application before the Subordinate Judge was any point taken under 
Order 47, rule 2 of the Code of Civil Procedure that the review application shall 
be-made only to the very Judge who passed the decree and cannot be made to his 
successor. The question was raised on appeal. In the circumstances, 
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Held, that this question of law cannot be allowed to be raised for the first time 
on appeal in the High Court as it will work out an injustice, 


1. krishna Rao for Appellant. 
K. Y. Adiga and K. P. Adiga for Respondents. 
H. Prabhakara Rao (Court guardian) for 2nd and grd Respondents. 


K.S. 
Yahya Ali, J. Vaiyapuri Goundan 7, Kuppuswami Goundan. 
28th August, 1947. Cr. R. C. No. 896 of 1946. 


; (Cr. R. P. No. 862 of 1946). 

Penal Code (XLV of 1865), section 427—Gist of offence—Person sowing crop 
on unclaimed land—Rival attempting to obtain assignment destroying it by driving cattle— 
If offence under section 427. 


It is necessary to constitute an offence under section 427 of the Indian Penal 
Code that there should have been an intention to cause wrongful loss or d 
to the public or to any person—wrongful loss as defined in section 23, Indian Penal 
Code, namely loss by unlawful means of Property to which the person losing it is 
legally entitled. Where both the complainant and the accused pending their 
attempts at obtaining an assignment of a piece of unoccupied land used it in 
his own way occasionally and the cattle belonging to the accused were driven into 
the land destroying some tender crop of cholam sowed by the complainant, as the 
complainant was not legally entitled to the land or to the crop standing on it (as he 
had no permission to cultivate the land or raise any crop on it) the destruction of 
the crops does not amount to an offence under section 427 of the Penal Code. 

A. V. Narayanaswami Atyar for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. 
Govinda Menon, 7. Manthiram Pillai, Zn re. 
and September, 1947. Cr. R. C. No. 1153 of 1946. 


(Cr. R. P. No. 1105 of 1946). 

Penal Code (XLV of 1865), section 423—Applicability—Charge of executing 
Jraudulently transfer deed containing false statement of consideration —Absence of clear finding 
as to what exactly will be the value of the subject-matter of sale deed—E fect. 


In a charge under section 423 of the Penal Code, unless there is a specific 
and definite finding that there is a false statement regarding the consideration for the 
, transfer, the transferor cannot be deemed to be uty of the offence and in the absence 

of a clear finding as to what exactly will be ae value of the subject-matter of the 
sale deed it is impossible to hold that section 423, Indian Penal Code, applies. 

N. Somasundaram for Petitioner, __ 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. 
Rajamannar, 7. Vasundara Devi Ammal v. Ramakrishna Naidu. 
3rd September, 1947. G. S. No. 46 of 1947. 


Hindu Law—Maintenance—Wife living away from hushand—When entitled to separate 
maintenance—Hindu Married Women’s Right to Separate Residenee and Maintenance Act 
(XIX of 1946)—Scope—Husband’s second marriage—First wife living away from 
husband—Right to separate maintenance—Decree for maintenance—If can provide Sor 
liberty to apply for varying it. 
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A mere diminution of physical comforts of the wife, due perhaps to the dis- 
parity in the modes of life to which the wife was accustomed to prior to her marriage 
in her parents’ abode and the subsequent life in the husband’s house is not a justifiable 
cause for claiming separate maintenance by the wife separating and living away 
from her husband. Where, however, the husband subsequently took a second wife, 
the Hindu Married Women’s Right to Separate Residence and Maintenance Act 
(1946) entitles the first wife to claim separate maintenance from the husband by 
reason of his second marriage alone notwithstanding the fact that she was living 
away from him for no justifiable reason before such second marriage provided it 
was not for an improper purpose. 


“No provision can be inserted in the maintenance decree for liberty to apply 
to vary the rates according to the exigencies of circumstances of either spouse. 


71 M.L.J. 499, followed. 
G. R. Fagadisan and F. R. Alwar Naidu for Plaintiff. 
V. Radhakrishnayya and P. Ramachandra Naidu for Defendants. 


K.S. 
Gentle, C.F. and Tyagarajan, J. Kutumbarao v. Bapanna Rao Sowcar. 
4th September, 1947. G. M. A. No. 70 of 1946. 


Execution—Revival—Reference to prior execution petition. 


Where an execution petition was filed on the last day of the expiry of 12 years 
after the passing of the decree without a prayer for attachment, but mention was 
made of a prior execution petition which was closed for lack of bids but directed the 
attachment to continue for three months, 


Held, the execution petition can be regarded as a revival and continuation 
of the prior petition, and the properties can be attached afresh and brought to sale. 


K. Krishnamurthy for Appellant. 


K. Mangachary for Respondent, 
K.S. 


Yahya Alt, J. Hanumayamma v, Subba Rao. 
22nd August, 1947. A. A. O. No. 382 of 1945. 


Hindu Law—Pre-partition debt of father—Post-partition suit. to enforce, impleading 
the sons eo nomine—Decree that father alone do pay the plaintiff the decree amount—Sons’ shares 
if can be proceeded against in execution. 


Where in respect of a pre-partition debt of a Hindu father a suit is filed after 
partition with all the sons eo nomine on record and the decree provided that the 
first defendant (the father) alone do pay to the plaintiffs the decree amount and 
there was no attempt on the part of the plaintiff to get the decree and judgment 
reviewed so as to obtain an effective decree for that sum against the sons as well to 
be realised out of their separated shares in the family properties or to appeal against 
the decree, the decree-holder cannot seize the shares of the sons in the ‘family 
properties by way of executing the personal decree against the father. It is not 
possible to construe the decree which was passed against the father alone even 
though the sons were 60 nomine party defendants as amounting to a decree against 
the sons. It can be treated either as the decree having been refused against the 
sons, the debt not having been proved against them, or explained on the basis that 
the sons were not considered to be effective parties. In the circumstances, the 
decree can be treated as a decree against the father alone and having regard to the 
pee of section 60, Civil Procedure Code, and the principle that if a partition 

as taken place prior to attachment the father’s power to sell comes to an end 
and the father’s creditor cannot sell the sons’ shares in the family properties, the 
decree-holder cannot in execution of the decree proceed against the separate shares 
of the sons as though they were judgment-debtors or as though their property could 
be reached on the footing that they were under a pious obligation to pay the 
father’s debt even after partition. (Case-law discussed.) 


K. Kameswara Rao for Appellant. 
Respondents not represented. 
S. Panchapakesa Sastri amicus curie. 


K.S. 
Yahya Alt, F. Public Prosecutor, Madras v. Kachimohideen Marakayar, 
28th August, 1947. Cr. A. No. 158 of 1947. 


Madras Prevention of Adulteration Act (III of 1918), section 20 (2)\—Rules under— 
Rules 27-A and 29—Scope of prohibition of adulteration—Gingelly oil kept for sale found 
to be mixed with ground-nut oil—Offence—Oil sold not as food but for lighting purposes 
— Effect. 


Even for lighting purposes no person is entitled to add ground-nut oil to gin- 
gelly oil or to sell or offer or expose such a mixture for sale. The prohibition contained 
in rule 27-A of the Rules under section 20 (2) of the Madras Prevention of Adul- 
teration Act is against the addition of any ground-nut oil or any other oil to gingelly 
oil intended for sale and against sale of any gingelly oil to which any such additions 
have been made. The rule does not make any reference to the purpose of the 
addition or to the purpose for which it is sold. The prohibition is absolute for 
whatever purpose the consumer may take it or the seller may sell it. It is no 
defence to say that the oil was sold not as food but for lighting purposes. Even 
if sold for lighting purposes the consumer may use it for food and it would be dele- 
terious for his health. 


The Public Prosecutor (V. L. Fihiraj) Appellant, 
U. Somasundaram for Respondent. 


K.S. ———= 
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Horwill and: Satyanarayana Rao,” F]. Lakshmamma v. Seethamma. 
29th August, 1947. Appeal No. 113 of 1945. 

Hindu Law—Widow—Surrender—Essentials of validity—Alienation of some property 
prior to the surrender—Effect. 

A deed of surrender does not operate as a transfer of the property. A surrender 
is merely an effacement of the widow of her limited interest in the estate and ope- 
rates as her civil death. It is the law that vests the property surrendered in the 
reversioner, and not the document. Such a surrender cannot operate as a gift 
to the reversioner. If a widow alienates a portion of the property and surrenders 
the rest of the property, the surrender can be a valid one. The conception of the 
entirety of the estate to be surrendered must in such a case reasonably be ‘confined ` 
only to the existing estate, for the reason that a part of the property validly 
alienated has ceased. to be part of the husband’s estate. (Authorities discussed.) 


Ch. Raghava Rao and R. Sethurama Sastri for Appellants. 


. K. Krishnamurthi and D. Muntrathnam Naidu for Respondents, 
“K.S. , < —— 

Satyanarayana Rao, 7. Srimannarayanacharyulu v. Bhavanacharyulu. 

29th August, 1947. A.A.O. No. 585 of 1945 and 

A l C.R.P. No. 1425 of 1945. 

Civil Procedure Code (V of 1908), Order 41, rule 27 (as amended by Madras High 
Couri)—Scope—Mere tender of additional evidence in appeal—If ground for remand for 
admission of such: evidence. - 

The mere fact that evidence was tendered before the appellate Court would 
not justify any remand of the case. The power of the appellate Court to admit 
additional evidence in appeal is contained in Order 41, rule 27 of the Code of 
Civil Procedure as amended by the Madras High Court. Under that rule when- 
ever additional evidence is allowed to be produced by an appellate Court the appel- 
late Court is bound to record reasons for its admission. The Court should also 
consider clauses (a), (b) and (c) of rule (1) and find out whether a case is made out 
for admitting additional evidence. 


S. Venugopal Rao for Appellant. : 
A. M. Knishnaswami Atyangar for Respondent. 


ce KS.’ ; 
Bell and Govindarajachari, 77. Sivalinga Thevar v. Srinivasa Mudaliar. 
3rd September, 1947. A.A.O. Nos. 519 of 1945 and 64 of 1946. 


Limitation Act (IX of 1908), Article 182 (5)—Decree against Hindu father and son 
in respect of promissory note executed by father—Execution against son getting time barred 
though decree is kept alive as against the father—Decree tf executable against son’s interest. 


Where a Hindu father and son are sued on a promissory note executed by 
the father and there is a decree against the father and the son, the decree against the 
son would get barred by limitation if an application is not made within the time 
prescribed in.Article 182 of the Limitation Act notwithstanding that for some reason - 
or other.execution of the decree against the father is not barred by time. 


(1941) 1 M.L.J. 270 and (1947) 1 M.L.J. 85, relied on. 


When the liability of a son gets crystallized into a decree of Court, it is 
no longer permissible to look at the original obligation which is merged in the new 
obligation created by the decree. The relationship between the two defendants 
is thereafter irrelevant and the son is entitled to ask that for purposes of limitation 
in the matter of the execution of the decree he and his father should be regarded 
and dealt with as if they are merely two judgment-debtors. Ifa creditor chooses 
to make the son a party and secures the benefit of a decree against him he must 
also face the consequences of that part of the decree getting barred by limitation 
if he does not file an execution petition within the time prescribed by law and cannot 
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maintain that it is not barred because for some adventitious reason execution against 
the father lis not barred. 


S. Ramachandra Atyar for Appellant. 
A. V. Viswanatha Sastri for Respondent. 
K.S. ! nee 
Gentle, G. J. and Tyagarajan, F. Abdul Salam Saheb v. Provincial Govern- 


5th September, 1947. ment of Madras. 
A.A.O. No. 599 of 1945. 


Defence of India Act (1939), section 19 (1) (f) and Defence of India (Payment of Com- 
pensation and Arbitration) Rules, rule 14—Scope—Bar of appeal to High Court—Amount : 
of award and not of the claim which ts relevant. 


Where an award in an arbitration under the Defence of India Act, section 19 
adjudges as compensation a sum not exceeding Rs. 5,000 no appeal lies from the 
award of the arbitrator. It cannot be contended that the words “the amount 
thereof”’ in clause (f) of section 19 (1) of the Defence of India Act mean the amount 
in dispute in the arbitration or the amount upon which the arbitrator adjudicated 
or the amount claimed in the arbitration. ‘‘ Thereof” clearly relates to the word 
“award ” and cannot relate to any other word nor bear any other meaning. 


Decision of Wadsworth and Govindarajachari, JJ., in C.M.A. No. 562 of 
1944, followed. 


S. T. Srinivasagopalachari and P. K. Fanakiram for Appellant. 
The Government Pleader (K. Kutttkrishna Menon) for Respondent. 
K.S. kati ajak ama 
Gentle, G. F. and Govindarajachari, 7. Hafiz Mohamad Oosman Lubbai v. Abdul 


5th September, 1947. Khader Lubbai. 
O.S.A. No. 18 of 1946. 


Civil Procedure Code ( V of 1908), section g2—Scheme sutt—Powers of Court—Matters 
that can properly be taken into consideration in framing scheme. 


In giving effect to the provisions of section 92 of the Code of Civil Procedure, 
the Court is entitled to take into consideration the past history of the institution 
and the way in which the management has been cared on heretofore in conjunction 
with other existing conditions that may have grown up since its foundation. Where 
the evidence is that so far as reliable memory goes, the management of the mosque 
in suit has been vested in the Lubbai Muslims who reside within the mohalla 
where the mosque is situated, it is an indication that they have a right to manage 
(in any event they have managed it without challenge so far) and to continue 
that management. In the scheme framed for such a mosque the electoral roll of 
persons who could elect the committee to manage the mosque should be limited 
to members of the Lubbai Muslim community residing within the mohalla. 


V. V. Srinivasa Atyangar and N. R. Raghavachari for Appellant. 
G. Ramakrishna Aiyar, T. M. Kasturi and K. Subramanyam for Respondent. 


K.S. ——— 
Yahya Ali, F. Subbammal v. Alamelu Ammal. 
5th September, 1947. Cr.R.C. No. 838 of 1946. 


(Cr.R.P. No. 805 of 1946.) 


Criminal Procedure Code (V of 1898), section 552—Custody of child by person other 
than guardian—When “‘ unlawful ’’—Guardtan’s right to restoration of custody under section 
552—Constderations. 

The expression ** unlawful ” occurring in section 552 of the Criminal Procedure 
Code has not been defined in the Criminal Procedure Code but it has the same 
meaning as the word “‘illegal’’ occurring in the Indian Penal Code as the words 
not defined in the Criminal Procedure Code shall be deemed to have the meaning 
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respectively attributed to them by the Indian Penal Code. In the Penal Code 
the word “illegal” is defined in section 43 as applicable to ev ing which is 
an offence or which is prohibited by law, or which furnishes ground for civil action. 


Under section 552 of the Criminal Procedure Code what has to be established 
is that the detention of the child was unlawful and that the purpose of the 
detention was unlawful. If the detention was one which furnished a ground for a 
civil action it would be illegal within the meaning of that definition. 

A natural mother is the legal guardian and is entitled to the custody of the 
child (a daughter in the present case). The step-mother has no right whatever to 
that custody unless she gets herself appointed by Court as a guardian under the 
Guardian: and Wards Act. The act of the step-mother of detaining the step- 
daughter is one which entitles the mother as natural guardian to take civil action. 
The detention is therefore unlawful.- Where the step-mother has not established 
in a civil suit aright to custody of the daughter or a right to dispose of the 
daughter in’marriage as she pleases she is not entitled to keep the child away from 
the custody of the natural mother. 

S.S. Bharadwaj for Petitioner. 


The Assistant Public Prosecutor (A. S. Sivakaminathan) for the Crown Prose” 


cutor on behalf of the Crown. 
W. S. Krishnaswami Naidu for Respondent. 


K.S. ee 
Gentle, C.F. and Tyagarajan, 7. Somasundara Mudaliar v. Kuppanna Mudaliar. 
10th September, 1947. C. M: P. No. 2675 of 1947. 


_ Practice—Confirmation of interim injunction order after notice and hearing of counsel 
for respondent duly instructed to oppose it—Fresh batta or notice not necessary. 

“ Where an order of interim injunction is confirmed after hearing counsel duly 
instructed to oppose it, it is not necessary to take out fresh notice of the order to 
the respondent and pay fresh batta. . 

N. R. Raghavachariar for Petitioner. 
` The Government Pleader (A. Kuttikrishna Menon) for the Government. 
- K. Subba Rao and M. Krishna Bharathi for Respondent. 


K.S. 
Tyagarajan. 7. Thimmu Reddiar v. Sennappa Reddiar. 
a5ih September, 1947: S.A. No. 2339 of 1945. 


_ Transfer of Property Act (IVof 1882), section 2(d) (as amended in 1929) and 
section 44—Scofpe—If applicable to the case of an alienation of his share by a Hindu coparcener 
—Altenee entitled only to ask for partition and not joint possession. 


The alienee from a Hindu coparcener of his share is not a co-owner entitled 
to joint possession under section 44 of the Transfer of Property Act. The right 
to joint possession is subject to the conditions and liabilities affecting the share 
transferred. The alienating coparcener is not a co-owner. The sd eh ana 
is not disrupted even if some properties are alienated by a coparcener. Section 44 
would therefore prima facie seem inapplicable to the case of an alienation by a 
coparcener and, if applicable, is subject to the conditions and liabilities affecting 
the share. The alienee’s right is only to ask for a partition. (Authorities discussed), 


The alienee can therefore be restrained by an injunction from interfering 
with the possession of the other coparceners on the strength of his title under the 
alienation. 

V. Ramaswamt Atyar for Appellant. 
T. L: Venkatarama Aiyar for Respondent. 
K.S. —— 
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Horwill and Satyanarayana Rao, FF. . Madduleti Reddi v. Rahim Bi. - 
27th August, 1947. Appeal No. 241 of 1945. 

Civil Procedure Code (V of 1908), Order 22, rule 11—Scope—Appeal against final 
decree for partition—Death of some parties—Legal representatives not brought on record 
in time—Abatement. 

Though in a case where after a preliminary decree in a suit for partition and 
after determination of the rights of the parties by the preliminary decree a party 
dies and no legal representatives were impleaded in time there could be no abate- 
ment of the suit and the proceedings could go on to the stage of final decree, an 
appeal against a final decree for partition will abate if the legal representatives. 
of deceased parties are not brought on record within time. 

P. C. Parthasarathy Aiyangar for Appellant. 

V. S. Narasimhachar for Respondent. 

K.S. EEE , 

Horwill and Satyanarayana Rao, FF. Meyappa Chettiar v. Palaniappa Chettiar. 
and September, 1947. Appeal No. 111 of 1945. 

Parinership—One partner cannot enforce a claim for Fcontribution against the other 
except in a general suit for accounts. S 

Where parties are under a joint liability in respect of a particular transaction 
arising out of and connected with a partnership, and one of them is compelled to. 
pay more than his share of such joint liability, the Court will not enforce his right 
of contribution in respect thereof against his co-partners, except in an action for 
a general partnership account. 

Case-law discussed and (1938) 2 M.L.J. 287, not followed. 

S. Panchapakesa Sastri and S. Thtagaraja Atyar for Appellants, 

A. V. Viswanatha Sastri, R. Rangachart and T. L. Venkatarama Aiyar for Respon- 
dents. 


K.S. ——— : 
Gentle, C.F. and Tyagarajan, 7. Rama Asra v. Official Receiver, South Kanara. 
grd September, 1947. A. A. O. No. 708 of 1945. 


Hindu Law—Debis—Practice—Attachment before judgment of the share of a Hindu 
Coparcener—Death of coparcener and subsequent termination of attachment—Right of survivor- 

Where there was a bare attachment before judgment as regards the share of 
one of the coparceners who died subsequently, no charge is created in favour of the ` 
attaching creditors. When the attachment came to an end without there bein 
any order for sale at any time there is nothing which could in any way be regard: 
as a clog upon the absolute right of the members of the joint family to take the 
share of the deceased member by survivorship. 

K. Y. Adiga and K. P. Adiga for Appellant. 

i R Ramachandran for Respondent. 

KS 3 —-— 
Satyanarayana Rao, 7. Somanna v. Ramachandra Chowdari. 

5th Sepiember, 1947. A. A. O. No. 489 of 1945. 

Provincial Insolvency Act (V of 1920), section 78 (2)—Applicability—Annulment of 
adjudication—Effect—Decree passed after adjudication but without leave of Court—Validity 
when adjudication is annulled—Execution of such decree—Limitation. > 

When once the adjudication is annulled unconditionally it is as if there were 
no adjudication at all at any time and therefore a decree obtained without leave 
of the Insolvency Court is valid. The mere fact that the decree was passed after 
the adjudication does not make it a debt incurred after the adjudication. The 
liability was the antecedent liability and it is a provable debt and was in fact proved. 
The decree-holder is entitled to the benefit of section 78 (2) of the Provincial Insol- 
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vency Act and the period of the pendency of insolvency proceedings can be 
excluded- in computing limitation for execution of the decree. 
V. Viyyanna for Appellant. 


D. Muntkanniah for Respondent. 


K.S. — l 
Genile, C.F. and Tyagarajan, F. Seetharama Chettiar v. Muthukrishna Chettiar. 
toth September, 1947. A. A. O. No. 102 of 1946. 


‘Civil Procedure Code (V of 1908), Order 21, rule 11 and Limitation Act (IX of 1908), 
Article 182—‘ Application in accordance with law ®°—Test—Mistake in statement as to 
costs of previous petition—If makes the petition not in accordance with law—‘‘ Final order *’— 
Lest. 


An incorrect statement, regarding the amount of costs of an earlier petition 
is not such an error as to make the petition one which is not in “accordance with 
law”. No-objection can be taken to the legality of the previous execution petition 
on the ground that it does not bear any number. An order on a defective petition 


' *© Not taken back. Rejected ” amounts to a final order for the purposes of Article 


182 of the Limitation Act. 
T. K. Srinivasa Thathachart for Appellant. 


Respondent not represented. 


K.S. e 
‘Gentle, C.F. and Rajamannar, 7. Krishnaswami Naidu v. Pattammal. 
17th September, 1947. O. S. A. No. 8 of 1947. 


Arbitration Act (X of 1940), section 41—Ex parte decree in terms of award passed— 
Application for setting aside—Limitation—Limitation Act (IX of 1908), Articles 158 
and 164. 

One of the five arbitrators did not take part in the arbitration but the remaining 
four arbitrators made an award on February 7, 1945, and filed it in the High Court 
on its Original Side on April 24, 1945. Notice of filing the award was served 
personally on the respondent on September 20, 1945. The respondent did not 
take any notice of the award and the subsequent action of the arbitrators. In 
his absence a decree was passed on November 1, 1945, in accordance with the 
terms of the award. When the applicant proceeded to take out execution of the 
decree so passed the respondent filed an application on November 30, 1945, by 
way Of Judges summons for an order setting aside the ex parte decree. On the 


| question of limitation, 


Held, that the proper Article of the Limitation Act applicable was Article 


- 164 andthe applicatiom was therefore in time. The application was not one 


to set aside the award or to get the award remitted and therefore Article 158 was 
inapplicable. 

K. V. Krishnaswami Atyar, K. C. Jacob and S. K. L. Ratan for Appellant. 

R. Thirumalai Thathachariar and V. Ramaswami Aiyangar for Respondent. 


K.S. = ie 
Govinda Menon, 7. Govinda Kurip, In re. 
25th September, 1947. Cr. R. C. Nór'6g4 of 1947. 


(Cr. R. P. No. 588 of 1947). 

Criminal Procedure Code (V of 1898), section 106—Magistrate ordering securitp— 
Imposition of fine which is less than the maximum by only Rs. 10—Destrability. 

When Magistrates order security under section 106 of the Code of Criminal 
Procedure, it is not desirable to impose a fine which is less than the maximum of 
Rs. 50 by only Rs. 10. 

G. Gopinath for Accused. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

K.S. Ss 
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Horwill and Satyanarayana Rao, F7. Oor Nayakkan v. Arunachala Chettiar. 
gth September, 1947. ~ i Case Referred No. 2 of 1947. 
Practice—Suit for damages for wrongfully cutting trees filed and tried without objection 

as original suits in the District Munsiff’s Court—Appealability. 

Two suits for recovery of damages for wrongfully cutting trees in certain 
poramboke lands were instituted against different defendants on the original side 
of the District Munsiff’s Court. Court-fees on the footing that they were original 
suits were paid and the question of title to the land on which the trees stood was 
also raised. The suits were tried and decided without objection as Original suits 
and even in the memorandum of appeal to the District Court the defendants did 
not raise any objection as to the jurisdiction of the District Munsiff to try the suits 
as original suits. When the appeals came on for hearing the point was raised 
whether the appeal to the District Court was competent as the suits according 
to the defendants were suits of a small cause nature. Ona reference by the District 
Judge, l EEN 

Held, as the decrees were passed in the exercise of original jurisdiction of the 
District Munsiff the appeals would lie. Though the appellate Court has no juris- 
diction to reverse the decree on merits it can entertain the appeal and send the 
case to be tried by a proper Court. 

(1947) 1 M.L.J. 303, dissented from. If the decree is affirmed by the 
appellate Court there is no ground for interference in revision by the High Court. 

D. Ramaswamt Atyangar for Appellants. 

N. Arunachalam for A, G. Sampath Aiyangar for Respondent. 


K.S. 
Gentle, C.F. and Tyagarajan, 7. Govindarajulu Naidu v. Lakshmana Iyer. 
11th September, 1947. A. A. O. No. 115 of 1946, etc, 


Execution—Application for sale of properties attached pending suit in execution of decree 
—One property delivered and order on petition made “recorded” — If final order proventing 
revival of the execution. 

Where on an application for sale of properties attached pending suit in execution 
of the decree one property is sold and purchased by the decree-holder and an 
order on the petition is made “ recorded” the decree-holder is entitled to revive 
that petition. Though he had instituted other execution applications in-between, 
it cannot be said that he abandoned any rights to revive the petition. 


S. V. Venugopalachari for Appellants. 
I. V. Ramanatha Aiyar for Respondents. 
K.S. 


Gentle, C.J. and Tyagarajan, 7. Dakshinamoorthi Kandar v. Ponnuswami. 

12th September, 1947. A. A. O. No. 32 of 1946. 

Civil Procedure Code (V of 1908), Order 9, rule 9 and Order 17, rule 3—Vakil retiring 
from case—Plaintif filing application in person to examine a witness on commission—If 
“ appeared ’—Dismissal of suit on refusal of adjournment—If attracts operation of Order Q; 
rule 9 or Order 17, rule 3. 

Where though no formal order of revocation of vakalat had been made, the 
vakil had retired on the day previous and the plaintiff appeared at the adjourned 
hearing he is entitled to prosecute his case in person. Where the plaintiff then 
files an application to examine a witness on commission in person, it cannot be 
‘said that the plaintiff did not “ appear ” when the suit was called on for hearing 
so as to attract the operation of Order 9, rule 9 of the Code. In the circumstances, 
the dismissal of the suit on adjournment being refused could only be under Order 17, 
rule 3 and no application under Order 9 rule 9, lay to the Court to set aside the 
dismissal for default. 

V. C. Viraraghavan for Appellant. 

N. Sivar shna Aiyar and N. S. Raghavan for Respondents. 

K.S. mn 
NRO 
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Bell and Govindarajachari, FF. Subbaramiah v. Balarami Reddi. 
17th September, 1947. A. A. O. No. 448 of 1945. 
Civil Procedure Code (V of 1908), section g6—Insolvent—tIf can appeal against order 

directing execution against his property. 

Where the decree-holder chose to make the insolvent judgment-debtor a party 
to the execution petition in respect of his prayer for arrest as also in relation to the 
prayer for the attachment and sale of the property which had vested in the Official 
Receiver under section 37 of the Provincial Insolvency Act, there is no reason 
why the insolvent should not have a right to filean appeal against an order 
directing execution to issue against the property. (Case-law considered.) 

K. Krishnamurthi for Appellant. 

K. Umamaheswaram for decree-holder Respondent. 

P. S. Raghavarama Sastri for Official Receiver. 


K.S. —— 
Gentle, C.F. and Rajamannar, f. Ramachandran v. Gnanakannammal. 
2and September, 1947. O. 5. A. No. 13 of 1947. 


Guardians and Wards Act (VIII of 1890)—Petition for appointment as guardian 
of person and property of a minor—Notice to respondent—Service by registered post—When 
proper service—Absence of proper service—Effect—Application to set aside ex parie order 
— Rejection—Appealabtility—Costs, 

In an application under the Guardians and Wards Act, unless and until an 
order has been obtained from the Court for service to be effected by means of 
registered post with acknowledgment that procedure is not one which, if carried 
out, can amount to service of summons, or of notice of an application under the 
Guardians and Wards Act for appointment of the applicant as guardian of a minor 
and delivery of the minor together with the property to the applicant. Where 
notice of the petition so sent by post is “refused”, the respondent is not properly 
served and can apply under Civil Procedure Code, Order g, rule 13 to jae 
the ex parte order on the petition set aside. An order refusing to set aside such 
ex parte order is appealable as one passed on an application made under Order 9, 
rule 13 of the Code of Civil Procedure. There is nothing in sections 47 and 48 of 
the Guardians and Wards Act which prevents such an appeal being preferred. 

As the applicant to set aside the ex parte order would have known of the proceed- 
ings had the letters not been “ refused ” for no apparent or real reason, the costs 
of the appeal were directed to abide the result of the hearing of the original petition. 

R. Thirumalat Thathachariar for Appellant. À 

G. R. Rajagopalachan for Respondent. 

K.S. —— 

Yahya Ali, 7. Ananda Rao v. Narayanaswami. 
25th September, 1947. A. A. O. No. 76 of 1946. 

‘Civil Procedure Code (V of 1908), section 20—Carrying on bustness—Defendant being 
Ghairman of Board of Directors of company with head office in Madras—If carries on business 
within Madras. 

The defendant was a resident of Tadpatri. He was Chairman of Board of 
Directors of a private limited company which had its headquarters in Madras. It 
was claimed that he must be deemed to be “ carrying ón business” at Madras for 
purposes of section 20 of the Code of Civil Procedure. The only function the 
defendant was performing was presiding over the meetings of the Board of Directors 
twice or thrice a year. He owned 5 out of 13 shares and contributed some capital. 

Held, the defendant cannot be said to carry on business in Madras. Mere 
contribution of capital does not amount to carrying on business in the absence 
of other evidence to show that he has associated himself with the administration 
and management of the company affairs. 

T. R. Arunachalam for Appellant. 

D. Surpaprakasa Rao for Respondent. 

KS. 
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Bell and Govindarajachari, 77. Vaithilinga Naidu v. Devanai Ammal. 
5th September, 1947. A. A. O. No. 705 of 1945. 
Civil, Procedure Code (V of 1908), Order 9, rule g—Applicability—Next friena of 

minor plaintiff negligent or deliberately obstructive—Dismissal of suit for non-appearance 

—If ground for restoration. ; 

If the non-appearance of the next friend of a minor plaintiff is bona fide or in 
other words for reasons which would be held to constitute sufficient cause 1t he were 
conducting his own suit Order 9, rule 9 of the Code of Civil Procedure can be 
invoked on behalf of the minor plaintiff. Again if the non-appearance of the 
next friend is the result of collusion between him and the defendants or if the next 
friend assumes, for whatever reason, an attitude of hostility against the minor 
plaintiff and consequently refrains from appearing there may be “ sufficient cause ”’ 
for the restoration of the suit. But where a next friend is negligent or deliberately 
obstructive and the suit is dismissed for his non-appearance there is no sufficient 
cause for such non-appearance within the meaning of Order 9, rule 9 and therefore 
no ground for restoration. 

Where the Court finds the next friend’s conduct of the suit such as js likely 
to jeopardise the minor’s interests it can remove the next friend and appoint another 
where that is feasible ; but where it is not and the Court is unable to proceed with 
the suit because the next friend is persistently negligent or wilfully obstructive, 
it should, while dismissing the suit and mulcting the next friend in costs place 
on record its impressions as to the circumstances preceding the dismissal so that 
in a future suit by the minor through another next friend or after attaining majority 
the Court which tries it may know whether and how far the previous dismissal 
should stand in the way of the plaintiff getting his rights adjudicated upon. 

T. E. Ramabhadrachariar and S. Tyagaraja Aiyar for Appellant. 

S. Panchapakesa Sastri and P. S. Ramachandran for Respondent. 

K.S. —— 

Bell and Govindarajachari, 37. Madhavan Nayanar v. Parameswara Aiyar. 
15th September, 1947. A, A. O. Nos. 507 and 508 of 1945. 
Civil Procedure Gode (V of 1908), Order 34, rule 5—Scope—Deposit under—Require- 

menis—Actual deposit of decree amount if essentral—Private adjustment—If can be relied 

on—Auction purchaser retaining benefit of payment—If can contend that sale should not 

be set aside owing to non-compliance with Order 34, rule 5. 

After a sale of the hypotheca in execution of a final decree for sale, it is not 
open to the mortgagor more than 30 days after the sale but before its confirmation, 
to pay, out of Court, the amount due to the decree-holder or otherwise satisfy him 
and dam the benefit of Order 34, rule 5 of the Code of Civil Procedure. Order 2 Í, 
rule 2 is not applicable after a sale of the mortgaged property. Order 21, rule 89 
and/or Order 34, rule, 5 alone can apply after the stage of sale, the former being 
available only within 30 days of it. If the mortgagor is to avail himself of the 
privilege given to him of saving before the confirmation of sale his property under 
Order 34, rule 5 (as amended in 1929) he must comply with its somewhat stringent 
provisions. Deposit in Court is obligatory and is strictly to be complied with. 

Where the auction purchaser receives the amount and retains it he cannot 
afterwards contend that the provisions of Order 34, rule 5 had not been complied 
with and that the sale should not therefore be set aside. 

A. Achuthan Nambiar for Appellants. 

K. P. Ramakrishna Aiyar and T. R. Ramachandran for Respondents. 

K.S. eee 

Tyagarajan, J. Chandappan Kunnathara Amsom v. Kunhiraman Nair. 
22nd September, 1947. A. A. A. O. No. 135 of 1947. 

Madras Tenants and Ryots Protection Act (XVII of 1946), section 4—Applicability 
—Landlord\under Malabar Tenancy Act evicting tenant on the ground that he required the 
holding for his own cultivation—Tenant succeeding in second appeal and seeking restitution 
—Landlord|not entitled to ask for stay under section 4 of Madras Act XVII of 1946— 
Landlord if entitled to compensation for improvements effected by him—Transfer of Property 
Act (IV of 1882), section 51. 
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Where a landlord claiming the holding for his own cultivation succeeds in 
evicting the tenant in the lower Courts but the tenant ultimately succeeds in second 
appeal and seeks restitution, the landlord is not entitled to stay of the restitution 
proceedings under the provisions of section 4 of Madras Act XVII of 1946. ‘The 
Act itself was one enacted for the benefit of certain classes of tenants and ryots in the 
Province of Madras and the stay prescribed in section 4 of the Act is a stay of 
proceedings in which directly a question as regards the claim for eviction of a tenant 
is involved. No question of eviction of the tenant was involved after the final 
decision in favour of the tenant in the second appeal. Accordingly section 4 has 
no application to the case. The landlord having effected improvements by raising 
buildings on the land in the interval is not entitled to invoke either the provisions 
or the principles of section 51 of the Transfer of Property Act. 

Alladi Krishnaswami Aiyar, D. A. Krishna Variar and V. P. Gopalan Nambiar for 
Appellant. 

The Government Pleader (K. Kuttikriskhna Menon) for Respondent. 


K.S. 
Typagarajan, J. Subbanna v. Jagarao. 
23rd September, 1947. 5. A. No. 1452 of 1945. 


Gontract Act (IX of 1872), section 63—Promtsee if can unilaterally extend time for 
performance of contract. 

In all commercial contracts, time is prima facie of the essence of the contract. 
Where a date is fixed for delivery of goods under a contract and the seller fails to 
deliver the goods, the buyer may not of his own accord give further time to the 
seller for giving delivery, so as to claim damages on the footing of the rate prevailing 
on the later date fixed py him ; he is entitled to damages on the basis only of the 
rate prevailing on the date fixed for performance in the contract. 

A.I.R. 1946 Bom. 1, relied on; A.I.R. 1930 Mad. 624, distinguished. 

Subramanyam and Rajagopal for Appellant. 

Y. Suryanarayana for Respondents. 

K.S 


Bell and Govindarajachan, FF. Guruvaiah Naidu v. Muniammal. 
26th September, 1947. A. A. O. No. 382 of 1946. 
Madras Agriculturists’ Relief Act (IV of 1938), section 19-A (4) and (8)—Scope— 

Application to scale down—Non-appearance of petitioner—Proper procedure is to dismiss 

application under Order 9, rule 8 of the Code of Civil Procedure (V of 1908) and not to deal 

with the merits. 
Where the petitioner does noi appear after the advocate reports no instructions 

on adjournment being refused, the Court should apply the provisions of Order 9, 

rule 8 of the Code of Civil Procedure and dismiss the petition. ‘The Court has 

no T to make an order as though on merits in the absence of the petitioner 
and give a declaration of the amount due under the debt. When an application 
is made to scale down, a judicial enquiry must be made, that is to say, in the 
presence of both sides, and the procedure laid down in the Civil Procedure Code 
for the trial of suits shall as far as may be, apply to applications under section 
19-A of Madras Act IV of 1938. 
A. V. Viswanatha Sastri for Appellant. 
T. L. Venkatarama Aiyar for Respondent. 


K.S. ————— 
Satyanarayana Rao, F. Venkatasubba Rao v. Bhavannarayana. 
26th September, 1947. A. A. O. No. 123 of 1946. 


Civil Procedure Code (V of 1908), section 2 (2)—“ Decree” in partition suit— 
Dismissal of application for final decree—If “ decree”? and appealable. 

If,an application for final decree is dismissed it amounts to a decree and 
an appeal lies. 35 M.L.J. 552: I.L.R. 42 Mad. 52, relied on. There is no 
distinction in principle whether the suit was one to enforce a mortgage or a suit 
for partition. 

Ch. Raghava Rao for Appellant. 

eae for Respondent. 
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Gentle, C.F. and Rajamannar, 7. Kamala Devi Arya v. Maheswara Arya. 
a3rd September, 1947. O. S. A. No. 2 of 1947. 
Husband and wife—Petition by wife for judicial separation on the ground of husband’s 

adultery—Wife’s conntvance—Test. 

It is purely a question of fact whether a petitioner in a matrimonial proceeding 
has connived at the adultery committed by the other party. Where the facts 
found are not challenged in appe but the inference which the trial Judge drew 
from those facts are questioned, the appellate Court is in the same position as a 
trial Judge and is not placed at a disadvantage. Whilst a husband may connive 
at his wife’s adultery in circumstances in which he can stop it by excluding her 
from his house or absenting himself from where she lives and fails to do so, there is 
a difference in degree with regard to a wife, more especially one who is dependent 
upon her spouse who is placed in a position of difficulty and embarrassment upon 
discovering adultery committed by a husband. If a wife discovers her husband 
is committing adultery with a maid servant, it cannot be said that she must im- 
‘mediately leave the marital household or, if she does not, be held to connive at 
the husband’s adultery so as to have a bar for life against any relief which she may 
seek in regard to the adultery with that particular woman. 

S. G. Rangaramanujam for Appellant. . 

W. S. Krishnaswami Naidu and T. Krishnaraja Nayakar for Respondent. 


K.S. E ANA : 
Horwill and Satyanarayana Rao, JF. Veeraswami v. Provincial Government of Madras. 
24th September, 1947. Appeal No. 251 of 1945. 


Government servant—Enquiry into conduct—No right to be represented by counsel— 
Necessity of notice of punishment which it ts proposed to be imposed. 

Government of India Act (1935), section 240 (3)—Requtrements. 

In the absence of a statutory right such as is indicated in section 240 of the 
‘Government of India Act a Government servant would have no right, if the Govern- 
ment wished to dispense with his services, other than reasonable notice. Such 
further rights as are created must be gathered only from a reading of those statutes 
or rules and he cannot have any right apart from those rules. 


¢ A public servant whose conduct is inquired into has no common law or statutory 
right to appear by counsel. He cannot appear by pleader without permission 
of the enquiring officer. Under section 240 (3), Government of India Act, the 
attention of the Government servant concerned must be prominently drawn to 
the punishment which might be meted out to him at the time when such 
proposed action is about to be taken. 


N. Rajagopala Atyangar ‘for Appellant. 
The Government Pleader (K. Kuttikrishna Menon) for Respondents. 


K.S. eee 
‘Gentle, C.F. and Govinda Menon, F. Rangachariar v. The Trinity Bank, Lid., 
14th October, 1947. Trichinopoly. 


A. A.O. No. 11 of 1946, 
Practice—Order settling sale proclamation—Nature of—If appealable—Civil Procedure 
Gode (V of 1908), Order 43, rule 1—Scope. 
The settlement of 2 proclamation of sale and its terms is not an adjudication 
of any right but merely an administrative order from which no appeal can lie. 
I.L.R..27 Mad. 259 and 46 M.L.J. 192, relied on. 
Scope of Order 43, rule 1 ‘of the Code of Civil Procedure and conflict of 


views between (1943) 1 M.L.J. 271 and 31 M.L.J. 44 on the one hand and 45 M.L.J. 
478 on the other left open. 


N. Panchapakesa Atyar for Appellant. 
S. Tyagaraja Atyar and A, V. Narayanaswami Aiyar for Respondent. 
K.S. — 


NRC 
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Happell, F. i Raja of Bobbili v. Venku Naidu. 
15th October, 1947. C. R. P. No. 706 of 1946. 

Civil Procedure Code (V of 1908), Order 4.7, rule 4, (2), proviso (b)—Scope—‘‘ Strict 
proof ’—Meaning—Appellate Court—If can go into question of ency of proof. 

The words “‘ strict proof ” in Order 47, rule 4 (2), proviso (b) mean formal 
proof, the sufficiency of which is a question for the Court which heard the review 
petition, the appellate Court being concerned only with the question whether 
formal proof in accordance with law had been adduced. 

The duty of the appellate Court is to ascertain whether there has been proof 
according to the formalities of law and not whether the proof convinces it that the 
new matter or evidence was not within the knowledge of the applicant and could 
not be adduced by him when the decree or order was passed or made. The 
question of the sufficiency of the proof is a question solely for the Court of first 
instance. I.L.R. 42 Cal. 830, A.I.R. 1933 Mad. 217 and A.I.R. 1939 Mad. 289, 
followed (1942) 1 M.L.J. 278, not followed. 

Allad: Kuppuswami for Petitioner. 

S. Ramamurtht for Respondent. 


K.S. — 
Gentle, C.J. and Govinda Menon, F. Valliammai Achi v. Krishnappan Chettiar. 
16th October, 1947. A. A. O. No. 120 of 1946. 


- Civil Procedure Code (V of 1908), section 20 (a) and (c)—Scope 

Section 20 (a) of the Code of Civil Procedure confers jurisdiction upon a Court 
wherein the defendant resides ; that is irrespective of where the cause of action 
arises. The provisions of clauses (a) and (6) in section 20 are disjunctive, and 
even if the defendant does not reside within the jurisdiction of the Court, nevertheless 
the Court can entertain a suit by virtue of clause (c) of the section, if the cause of 
action arises within it. 

A. C. Sampath Atyangar for Appellant. 

S. Tyagaraja Atyar for Respondent. 

K.S. a ; 
Satyanarayana Rao, J. Govindan Nair v. Nagabhushanammal. 

17th October, 1947. C. C. C. A. No. 59 of 1946. 

~ Partnership Act (IX of 1932), section 6—Constitution of parinership—Essentials 
— Tea shop and utensis purchased by two persons contributing equally and leasing tt out for 
rent—Diotston of rent between them—If partnership. 

Where a tea shop was purchased by A and B and additional expense incurred! 
for purchasing utensils, etc. (each contributing a half of the total expense) and. 
the shop was leased out on a daily rent which was divided between them both 
there is no partnership constituted. A and B are co-owners only. 

K. Sanjeeoa Kamath for Appellant. 

T. K. Rangaswami for Respondent. 

K.S. — 

Gentle, C.F. and Satyanarayana Rao, F. Immaniyelu and others, Petitioners. 
goth October, 194.7. | S. R. No. 22358 of 1947. 

Limitation Act (IX ef 1908), section 4—Court re-opening after recess but no judges 
sitting doo date—Presentation of petition for which limitation expired during recess— 
Last day for. "i 

Where the period of limitation for presentation of a petition expires on a day 
when the Court is closed it must be presented on the day that the Court re-opens 
and the office of the Court is open though there is no actual sittings and no judicial 
work is carried out. I.L.R.5 Mad. 189 and I.L.R. 46 Mad. 938 : 44°M.L.J. 100 
relied on. 

(C.M.P. No. 4070 of 1934) 69 M.L.J. (N.R.C.) 22 and (S.R. No. 633 of 
1936) 43 L.W. (Short Notes) 58 dissented from. p3 

K. Bhimasankaram and G. Venkatarama Sastri for Petitioners. 

The Government Pleader (K. Kuttikrishna Menon) for the Crown. 

K.S. > 
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Gentle, G. I and Tyagarajan, F. Ramapayya o. Subbamma. 
4th September, 1947. A. A. O. No. 696 of 1945. 


Legal Practitioner— Vakalat—Scope—Authority to compromise—Limits. 


An advocate or a pleader to whom a vakalat is given has no power in the absence 
of express authorisation to compromise a suit on Behalf of the party for whom 
he appears. A direction or power to conduct or defend a suit, which must mean 
to contest|it does not include a power to compromise it. 


1. Krishna Rao for Appellant. 
K. Y . Adiga and K. P. Adiga for Respondent. 


K.S, 
Gentle, C.F. and Tyagarajan, 7. Sreemanthu v, Venkatappiah. 
19th: September, 1947. C.M.P. No. 2476 of 1947. 


Gio] Procedure Code (V of 1908), section 110—Deciston that plaintiff entitled to 
attach defendant’s property to recover decretal debt of Rs. 2,217—Property sought to be 
attached worth above Rs. 10,000—Leave to appeal—Right to. 


Wher the only interest of a plaintiff was to effect an attachment in respect of 
a decretal debt for Rs. 2,217, the unsuccessful defendant cannot claim that the 
property is worth more than Rs. 10,000 and therefore leave to appeal to the 
Privy Council should be granted, 


M.S. Ramachandra Rao for Petitioner. 
B.V. Ramanarasu for Respondents. 


K.S, 
Gentle, C.F. and Rajamannar, 7. Shyamalambal Ammal v. Ramamurthy. 
24th September, 1947. - O.S.A. No. 32 of 1947. 


Receiver—P rosecution of, for fence tn relation to property in his possession—L eave 
of Court which appointed him receiver—If essential. 


When, d receiver commits an offence in relation to property in his possession, 
he can be prosecuted without leave being obtained from the Court which . 
appointed him. ; 


S. Srinivasaraghavan for Appellant. 
A, Sundaresan for Respondent. 


K.S. i 
Horwill and Satyanarayana Rao, FJ. ° Basavayya v. Raghavayya. 
26th September, 1947. ` Appeal No. 550 of 1945. 


Practice—Legal practitioner—Fees Rules, rule 33— Juniors fee—Conaitions necessary 
Jor allowing. , 


The object of rule 33 of the Practitioner’s Fees Rules is to prevent a litigant 
from claiming the junior’s fees by merely engaging him at the last hour and to 
see that a junior is engaged from the beginning of the case to claim the benefit 
of the rule. The fee payable to a junior under the rule must be to the junior who 
was on a at least on the date of the settlement of issues. It cannot be said 
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that effect should be given to the spirit of the rule overlooking its clear language. 
It is a matter for the Rules Committee to make suitable amendment to the rule. 


_ K. Kotayya for Appellant. 


Ch. Raghava Rao for Respondent. i 

K.S. ; — 
Govinda Menon, J. Vasudeva Sastri v. Venkateswarulu 
29th October, 1947. C.R.P. No. 1079 of 1946. 


Civil Procedure Code (V of 1908), Order 26, rule g—Order appointing commis- 
stoner to assess damages for breach of contract—tf legal, 


Rule g of Order 26 of the Code of Civil Procedure provides in express terms 
that a commissioner can be appointed for ascertaining damages for a breach of 
contract and an order appointing a commissioner for that purpose is legal, 


I.L.R. 1940 Mad. 636: (1940) 1 M.L.J. 356, considered. 

M. S. Ramachandra Rao for Petitioner. 

K. Kameswara Rao and U. Sethumadhava Rao for Respondent. 
' - KAS. 


Govinda Menon, F. The Public Prosecutor, Madras v. Venkatesa Chettiar. 
goth October, 1947. Cr. A. No. 341 of 1947. 


Madras Prevention of Adulteration Act (LIT of 1918)—Health inspector—When entitled 
to file complaint for offence—Madras Public Health Act (IIT of 1939), section 16—Effect. 


Under section 16 of the Madras Public Health Act (1939) the health officer 
has got all the powers of a local executive authority and as such has got the right 
to delegate his duty of filing a complaint to any subordinate official. A health 
inspector who is authorised by the health officer can validly file a complaint of an 
offence under the Madras Prevention of Food Adulteration Act. ` 


The Public Prosecutor (V. L. Ethiraj) for Appellant. 
K. Kalyanasundaram for Respondent. 


K.S. 
Govinda Menon, J. Anthoniswami, Jn re, 
goth October, 1947. Cr.R.G. No. 674 of 1947, 


(Cr.R.P. No. 568 of 1947). 
Criminal Procedure Code (V of 1898), section 342—Not applicable to summary 
érials under section 260 (1). 


The mandatory provisions of section 342 of the Criminal Procedure Code 
are not applicable to trials done summarily as authorised under section 260, clause 
(j) of the Criminal Procedure Code. Section 263, clause (g) provides that the 
record should contain the plea of the accused and his examination (if any). 


K. K. Sridharan for Petitioner. 
The Public Prosecutor (V.L. Ethiraj) on behalf of the Crown. 


_ KS. 
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WENG : 
Yahya ai, Joo a Pa Reference by District Magistrate, Vizagapatam. 
31st October, 1947. ; Cr.M.P. No. 1584 of 1947. 


Criminal Procedure Code (V of 1898), section 496—Bailable  offence—Conditions 
af can be imposed in granting bail. 


The Criminal Court has no discretion in bailable offences while granting 
bail under section 496 of the Code of Criminal Procedure to impose any condition 
‘except the demanding of security with sureties. .The only choice for the Court is 
as between taking a simple recognizance of the principal offender or demanding 
“security with surety. In bailable offences there is no question of discretion in 
granting bail. Accordingly where persons are charged with offences under 
sections 147 and 324 of the Indian Penal Code the Court in granting bail cannot 
impose a condition “that they would not enter upon the land in dispute for a 
period of one month or until the land dispute is decided by a Court of law which- 
‘ever is earlier and that they will not commit breach o peace.”. Such condi- 
tions are repugnant to the principle and policy of section 496 of the Code of 
Criminal Procedure. 


The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the Crown. 


K.S. 
‘Govinda Menon, F. Arumugha Mudaliar and others, Zn re. 
3 Ist October, 1947. l Cr.R.C. Nos. 710 to 714 of 194.7. 


(Cr. R.P. Nos. 604 to 608 of 1947), 
Criminal trial—Duty of Committing Court—Evidence—Committing Court not agreeing 
with 1t—lIf can reject it when evidence such as may appeal to any Court or a jury. 


~ If there is some evidence which may appeal to any Court or a jury, the com- 


baa Court where it does not agree with that evidence should hot take upon 
atself the duty of rejecting the same. 


N. Somasundaram and Katlasam for Petitioners. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. 
Bell, 3. Ghulam Dastagir Sahib v. Marudai Pillai. 
` grd anam Dan, 1947. C.R.P. No. 1462 of 1947. 


Court-Fees Act (VII of 1870), section 7 (v) and 7 (xi) (cc)—Suit by subsequent less 
to eject earlier lessee holding over—Proper valuation far purposes of court-fee—“* Rent ”— 
Meaning. ; 


A new lessee could properly bring an action to eject an earlier lessee holding 
over after the termination of his lease by efflux of time. He can bring a suit on the 
basis that he is standing in the shoes of his lessor and he can bring the suit in the 
same way ‘as the landlord under clause (xt) (cc) of section 7 of the Court-Fees Act 
‘and it is not necessary to value the suit’as one under section 7, Clause (v). The 
‘words “thé amount of the rent of the immoveable property ” in section 7, Clause 
(xt) (cc) is merely a rough and ready guide and the whole of the definition of section 
105 of the [Transfer of Property Act cannot be imported into the expression. It ig 


44 


not necessary to include unascertained government cist which the tenant holding 
over has undertaken to pay in addition to the rent. 
M. S. Venkatarama Aiyar and K. V. Srinivasa Aipar for Petitioner. 


A. V. Viswanatha Sastri for Respondent. 


K.S. 
Satyanarayana Rao, F. Narayana Nair v. The Secretary, Triplicane Urban 
5th November, 1947. . Co-operative Society Ltd. 


C.R.P. No. 1502 of 194.6. 


Madras Co-operative Societies Act (VI of 1932), section 51, exception—Suit by 
_ dismissed servant for damages for wrongful dismtssal— Jurisdiction of Civil Court not barred. 

Where a driver of a motor car employed by a Co-operative Society has been 
dismissed on the ground that the driver was frequently absenting himself without 
leave, the action of the society amounts to “disciplinary action taken by the society 
against a paid servant of the society’ under the exception to section 51 of the 
Madras Co-operative Societies Act and therefore the jurisdiction of the Civil Court 
is not barred in respect of a suit for damages for wrongful dismissal by the driver. 


K. S. Narayana Aiyangar for Petitioner. 
G. Rangaswami Aiyangar for Respondent. 


K.S. 
Gentle, C.J. and Govindarajachari, F. Varadareddy v, Chenchamma. 
ath November, 1947- Appeals Nos. 262 and 393 of 1945. 


Hindu Law—Matntenance—Step-mother—Right to maintenance—Nature and extent of. 


It cannot be said that a step-son under Hindu law is under a personal obligation: 
to maintain his step-mother. The step-mother is entitled to maintenance cut 
of her husband’s separate property as well as out of property in which he was a 
coparcener at the time of his death. Her right to maintenance should be based 
on the extent of the coparcenary property at the time of the guit and not as at 
the time of her husband’s death. As regards separate property of her husband 
the heir or devisee is the full owner subject only to the discharge of the obligation. 
as to maintenance and there is no apparent principle on which it can be held that 
the widow would be entitled to have her maintenance enhanced if the heir 
or the devisee acquires more property, or that her maintenance should be reduced. 
if he fritters away a portion of the property which he got from her deceased husband. 
The extent of the obligation of an heir or devisee to maintain a widow must be 
„defined in terms of the estate existing at the time of the death of the last holder, 


K. Subba Rao for Appellant in Appeal No. 262 of 1945. 


K. Umamaheswaram for Respondent in Appeal No. 262 of 1945 and Appellant 
in Appeal No. 393 of 1945. . 
K. Subba Rao and Y. Rama Reddi for Respondent in Appeal No. 393 of 1945. 


K.S. 
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Gentle, C.F, and Govinda Menon, J. Venkatasubba Rao v. Venkataramanayya. 


21st October, 1947. 
| A. A. O. No. 131 of 1946. 


Executing Court—Powers—Cannot go behind decree passed with jurisdiction—Compromise ` 
to which only some of the defendants were parties—Decree in terms of —Execution—Other 
defendants who were not parties to the compromise—If cart treat the decree as nullity. 


Where a Court having jurisdiction passes a decree in terms of a compromise 
to which only some of the defendants were parties, the other persons who were not 
parties to the decree cannot in proceedings for execution of the decree claim that 
the decree is a nullity. The decree is binding on all persons unless and until set. 
aside by appropriate proceedings. Its validity cannot be challenged in execution . 
proceedings, in which proceedings a Court can only construe and enforce a decree. 
but cannot; consider its merits and validity. 


LL.R. 27 Cal. 95, LL.R. 44 Cal. 627 and L.R. 60 LA. 71, discussed. 
I.L.R. 8 Mad. 473, dissented from. 

K. Krishnamurthi for Appellant. 

K. Subba Rao and T. Venkatadri for Respondent. 


K.S. 


Gentle, C.F., and Satyanarayana Rao, 7. Ananthanarayana Sarma v. Krishna- 
29ih October, 1947. murthy Ayyar. 
C. R. P. No. 77 of 1945. 


Civil Procedure Code (V of 1908), Order 33, rule 15—Scope—Refusal to allow applicant 
to sue as a pauper—Effect—Bar to subsequent application of a like nature by the applicant— 
If extends to sons or legal representatives of such applicant seeking leave to sue as pauper after 
his death. | ; 


The right to sue in forma pauperis being a personal right of the individual who. 
is given leave to sue as a Pupa, and since there is oe in rule 15 of Order 33 
or any other part of the Code of Civil Procedure by which the bar imposed upon 
the unsuccessful applicant is extended to any one else, such as his legal representative, 
successor-in-title or others, when an application to sue in forma pauperis is refused, 
the bar affects the applicant alone and does not extend to any other persons, as for 
instance, his sons who inherit the right to sue for the property. That inheritance 
did not include a right to sue in forma pauperis and the bar under rule 15 of Order 33, 
against a subsequent application for leave to sue as a pauper which applied to the 
father during his lifetime does not extend to his sons inheriting the right to sue 
for the property who can therefore apply for leave to sue as paupers. ‘The right 
to sue must be distinguished from the method by which that right can be exercised. 
Their right to sue for the property is one which is independent of a right to institute 
their suit in forma pauperis. 


M. S. Venkatarama Aiyar and S. Venkatarama Atyar for Petitioner. 
R. Viswanathan, K. P. Panchapakesa Aiyar (Court guardian) for Respondents. 


KS. | ; ma . 
NRO l 
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Happell, F. Nagendra Iyer v. Nannier. 
5th November, 1947. C. R. P. No. 133 of 1947. 


Civil Procedure Code (V of 1908), section 115—Scope—Pending suit for re-opening 
a partition—Finding which did not put an end to the suit—Reviston against—If competent. 

In a suit for re-opening a partition at the trial it was contended by the defend- 
ants that the plaintiff’s father had assented to the partition and it was therefore 
binding on the plaintiff and that it was not open to the plaintiff to seek a re-partition 
on the ground that it was unfair because his father had obtained less than his lawful 
share. The trial Judge accepted the contention and held that the only question 
that had to be determined with regard to the partition was whether the plaintifi’s 
father had assented to the partition. The result of the finding will be to shut 
out evidence as to the fairness and reasonableness of the partition. In revision 
against that finding, 

Held, it is merely a case in which interference is sought with a finding in a 
pending suit there being no question of the suit not being maintainable at all. 
Accordingly, the revision petition is not maintainable. 


48 M.L.J. 534, 58 M.L.J. 104 and I.L.R. 58 Mad. 771, distinguished. 
T. Krishna Rao for Petitioner. 
D. Ramaswami Aiyangar for Respondent. 


K.S. 
Satyanarayana Rao, F. Gopalakrishna Iyengar v. Alagarasami Aiyar. 
6tk November, 1947. C. R. P. No. 997 of 1946. 


Limitation Act (IX of 1908), section 20 (1) as amended by Act (XVI of 1942)—Open 
payment towards a debt—Sufficient to save limitation——Latter accompanying payment saying 
that it is in full discharge of debt—Effect. 

An open payment of Rs. 73 sent by money order on 26th January, 1943, and 
duly endorsed on the promissory note and a letter (which in substance stated that 
the sum of Rs. 73 was sent in full discharge of the amount due under the promissory 
note and demanded the return of the promissory note after crediting the amount) 
can be relied on by the plaintiff as saving limitation for his suit for recovery of the 
actual amount of Rs. 448-13-8 due under the note under section 20 (1) of the 
Limitation Act as amended in 1942. It is unnecessary that the payment should 
imply an acknowledgment of subsisting debt. All that the section as amended 
requires is that it should be a payment on account without indicating whether it is 
towards the principal or interest and without anything to indicate that the debt is 
subsisting. ‘The debtor saying at the time of payment that the debt does not subsist 
does not matter. It is enough that there was a debt and that the debt exceeded 
the amount that was paid by the debtor, which of course can be proved by other 
evidence. The letter accompanying the money order therefore would not make 
the payment any the less a payment on account which will save limitation. 


K. S. Destkan for Petitioner. 
-~ C. A. Seshagiri Sastri for Respondent. 


K.S. 
Satyanarayana ‘Rao, 7. Arunachala Mudali v. Rajagopala Chetty. 
10th November, 1947. A. A. A. O. No. 147 of 1946. 


Limitation Act (IX of 1908), Article 182 (5)—“ Application in accordance with law” 
— Test—Decree-holder making application mistakenly thinking that property was situate 
within jurisdiction—Application tf in accordance with law. 

Where a decree-holder comes to Court with an application bona fide asking 
for a relief on facts alleged in the petition, which if the facts are proved he would 
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be entitled to obtain, and the application is made to the proper Court having 
jurisdiction to grant the relief asked for, the fact that the Court came to a wrong 
decision on the facts would not make the application one not in accordance with 
law. It may be that the order of the Court is wrong as it ultimately turns out 
but does not mean that the step he has pursued is not a step-in-aid of execution 
though rina ced it turns out to be a wrong step in the end. All that the 
law requires is that there should be a step-in-aid of execution and is not con- 
cerned with the question whether that step ultimately turns out to be infructuous 
or a wrong step. Accordingly an application by a decree-holder for execution 
made mistakenly thinking that property was situate within the jurisdiction of that 
Court will be one in accordance with law and a step-in-aid. 


Case-law reviewed. 
A. Sundaram Aiyar for Appellant. 
A. V. Viswanatha Sastri for Respondent. 


KS 
Satyanarayana Rao, 7. Ayyalureddi v. Mallareddi. 
10th November, 1947. A. A. A. O. No. 94 of 1946. 


Civil Procedure Code (V of 1908), Order 9, rule 9 and Order 21—Bar against filing 
fresh suit in respect of same cause of action—If applicable to decree-holder whose application 
for execution is dismissed for default. 

A decree-holder whose execution application has been dismissed for default 
is entitled with immunity to make any number of applications so long as they are 
in time. It is a point for consideration by the Rule Committee whether it will be 
proper to add to the rules as to execution, a provision analogous to the one 
contained in Order g, rule 9, Civil Procedure Code. The bar contained in Order 9, 
rule 9, preventing a plaintiff whose suit has been dismissed for default from insti- 
tuting a fresh suit in respect of the same cause of action is not made part of the 
rules as to execution. 


K. Umamaheswaram for Appellant. 
Ch. Raghava Rao and Alladi Kuppuswami for Respondent. 


K.S. 
Yahya Ali, 7. Rama Rathnam v. The Corporation of Madras. 
13th November, 194.7. Cr. R. C. No. 1124 of 1947. 


(Cr. R. P. No. 1011 of 1947). 


Madras City Municipal Act (IV of 1919 as amended by X of 1936), sections 287, 
57 and Schedule VII—Electric converter used in a radio repairshop—If machinery used for 
industrial purpose requiring licence. ; 
An electric converter which converts electrical power from A.C. to D.C. and 
vice versa is “ machinery ” within the meaning of the term in Schedule VII of the 
Madras City Municipal Act, as it transmits electrical energy and directs its applicatian. 
Where such converter is used for repairing radio sets that are brought to the sop 
for repair and also for otherwise treating them with a view to their use, thoug 
the concern is run on a small scale, it is used for an industrial purpose: The person 
ing such! machinery without a licence as required under the City Municipal Act 


is liable to| conviction for the offence. 
T: M. Kasturi for Petitioner. 
B. Lakkappa Rai for Respondent. 
K.S. | 
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Gentle, C.F. and Bell, 7. Sheik Abdul Nabhi Sahib v. Ramalakshmamma. 

14th November, 1947. L. P. A. No. 20 of 1947. 

Letters, Patent (Madras), ` clause 15—Interlocviory order in second appeal staying 

proceedings in lower Court till disposal of second appeal—If judgment against which Letters 
Patent appeal lies. 

An order on an interlocutory application in a second appeal granting stay of 

" proceedings in the lower Court till disposal of the second appeal is a “judgment” 


within the contemplation of clause 15 of the Letters Patent (Madras) against which 
an appeal lies. 


I L.R. 35 Mad. 1, relied on. 
G. Venkatarama Sastri for Appellant. 
= V. Rangachari for Respondent. 


K.S. ; 
Yahya Alt, 7. The Public Prosecutor v. Vellatya Mudaliar. 
14th November, 1947. Cr. A. No. 343 of 1947. 


Madras District Municipalities Act (V of 1920), sections 216, 317 and 347— 
‘Notice and provisional order indicating defects in construction of house said to be in conira- 
-oehiion of building rules and calling upon owner to show cause why he should not 
rectify defects—Prosecution for non-compliance of order—Limitation—Starting point. 


Under section 216 of the Madras District Municipalities Act the owner of 
a house (to whom a notice calling on him to rectify defects in construction of the 
house has been served) has the neht after the service on him of the provisional order 
to show cause within the prescribed time why the order should not ke confirmed. 
It would be futile to say that while giving him that right he would still be deemed 
to have committed an offence as soon as he received the provisional order and the 
notice to show cause. It is only -after the expiry of the prescribed time and on 
failure of the owner to show satisfactory cause that the provisional order can be con- 
firmed and an offence can be deemed to be committed only after the passing of 
the confirming order and its service upon the owner. Under section 347 of the 
Act a complaint by the executive authority can be made within three months 
of the commission of'the offence. Itis the final or confirming order passed under 
section 216 (3) that is contemplated and not the provisional order passed under 
sub-sections 1 and 2 of section 216 as providing the starting point of limitation 
for the commencement of the prosecution. 


“The Public Prosecutor (V. L. Fihiraj) for Appellant. 
G. Gopalaswami for Respondent. 


K.S. 
Gentile, C.F. and Bell, F. Duraiswami Mudaliar v. Muhammad Amiruddin. 
18th November, 1947. O. 5. A. No. 24 of 1947. 


Madras Agriculturists Relief Act (IV of 1938), section 8—Open payments—Appro- 
priation to principal or interest—fight to. 

» The principle of law which always has been observed and recognised is that 
when a payment is made in respect of principal and interest, there is an inference 
that the payment is ordinarily first allocated towards interest and thereafter any 
balance in respect of principal. That recognised and acknowledged principle 
-regarding the utilisation of a payment which is made in respect of principal and 
interest has in no way been interfered with by any provision in the Madras Agri- 
culturists’ Relief Act (1938). 

T. R. Arunachalam for Appellant. 
M. A. Srinivasan for Respondent. 
K.S. 
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Satyanarayana Rao, 7. Mythili Ammal v. Mahadeva Ayyar. 
17th November, 1947. G.R.P. No. 1115 of 1946.. 


Civil Procedure Code (V of 1908), Order 33, rule 5, clause (d-1) (as amended in Madras) 
and rule 6—Question whether the proposed suit is barred by law—Respondent if entitled to 
adduce evtdence. 


-~ For deciding whether an application for leave to sue in forma pauperis has 
to be allowed or not the Court must find whether the proposed suit is barred by 
law. Under rule 5, clause fe of Order 33, Civil Procedure Code as amended 
by Madras High Court clearly says that “ where the suit appears to be barred by 
any law the petition should be rejected ” and liberty is given under rule 6 to adduce 
evidence not only to the applicant but also to the contesting respondents. It 
would therefore be open to them to show that the suit is barred either by res judicata 
or by limitation. The Court is not justified in shutting out evidence on behalf 
of the respondents and decide the question on the bare allegations in the petition. , 


Judgments of Horwill, J. in G.R.P. No. 1055 of 1945 and of Rajamannar, 
J. in G.R.P. No. 10 of 1946 distinguished as made under unamended rule 5 of 
Order 33. $ 


The Advocate-General (K. Rajah Atyar) and V. Ramaswami Aiyar for Peti- 
tioner. | 


K. Parasurama Aiyar for Respondent. 


K.S. AE AN 
Chandrasekhara Atyar, 7. Kandaswami Mudali v. Narasimha Ayyat. 
18th November, 1947. i A.A.O. No. 426 of 1945. 


Civil Procedure Code (V of 1908), Order 21, rule go—Fraud on the part of assignee 
decree-holder in bringing about sale—Conduct of the sale—Interpretation —Sale for under- 
value contrary io agreement not to bring an item to sale on person interested in that item paying 
an amouni—Sale if to be set aside. 


"A person interested inan item of properties applied under, Order 21, rule go, 
Civil Procedure Code alleging that it had been agreed between him and the assignee 
decree-holders that the property was not to be brought to sale on his payment of 
Rs. 1,500 and that as a matter of fact, he paid the amount which wasspassed on to 
the decree-holders and that the property was sold contrary to the agreement and 
at an under-value. The auction-purchaser had no knowledge of the agreement. 


Held: ' The sale contrary to the agreement amounted to fraud and the fact 
that the auction-purchaser is a bona fide one without notice of the fraud does not. 
matter. 


27 C.W.N, 587 relied on. 


It cannot be said that the fraud must be in conducting the sale, that isin taking 
the requisite steps for brining the property. to sale. The fraud may be at various 
stages and the very first stage is where property, which was a not to be sold, 
is brought to sale contrary to the agreement. ‘“ Conduct of the {sale” means 
and includes every step taken from the beginning to the end for the purpose of 
bringing the property tosale. The sale must accordingly be set aside. 


T. L. Venkatarama Aiyar for Appellant. 
A. Srirangachari and E. A. Viswanathan for Respondent. 


K.S. - 
Horwill, J. Venkata Rao v. Vyasa Rao. 
21st November, 1947. G.R.P. No. 798 of 1946. 


Civil Procedure Gode (V of 1908), Order 33—Leave to sue in forma pauperis— 
Application for—Wilful failure of petitioner to disclose in the schedule all the properiy in his 
NRG 


50 


The utmost good faith is required of the petitioner in the matter of disclosure 
of his or her assets in the application for leave to sue in forma papueris and any inten- 


„tional departure from good faith whatever the motive may be must result in the 
~dismissal of the petition. 


ra 


Chellammal v. Muthulakshmi Ammal, (1945) LM.L.J. 53: LL.R. (1945) Mad. 
628, followed. 


Ch. Raghava Rao for Petitioner. 
P. M. Srinivasa Atyangar, P.V. Srinivasachari and E. Vinayaka Rao for Respondent. 
K.S. 


+ Yahya Ali, F. Sheik Mohamed and others, In re. 
28th November, 1947. Cr.R.C. No. 633 of 1947. 
(Cr.R.P. No. 527 of 1947), 
Madras City Police Act (III of 1888), section 46—Conviction under—Conditions 
necessary for sustaining. 
To sustain a conviction under section 46 of the Madras City Police Act it 
should be found as a fact that the accused was found gaming or was present for 
purposes of gaming in a common gaming house. A finding that the place where 


the gaming was going on was a common gaming house is necessary before the 
accused person can be convicted under section 46 of the Act. 


A.A.S. Mustafa for Petitioners. 


The Public Prosecutor (V. L. Ethiraj) appearing as Crown Prosecutor on behalf 
of the Crown. i . . 


K.S. ———— 
Govinda Menon,- 7. Sivaprakasam Pillai, In re. 
8th December, 1947. Cr.M.P. No. 1660 of 1947. 


Penal Code (XLV of 1860), section 211—Making false charge against a village munsiff 
of receiving illegal gratsfication—Charge made in a letter posted from Kumbakonam addressed 
to the Inspector General of Police, Madras—Offence where completed—Court with jurisdiction 
at place i Seine letter—If has jurisdiction to take cognisance and try the accused for the offence. 


The accused wrote a letter to the Inspector-General of Police, Madras charging 


? 


that a village munsiff of a village near Kumbakonam had received illegal gratifica- 
tion. ‘The letter was posted at Kumbakonam. The charges contained in the letter 


` were on enquiry found to be false. The accused was charged of an offence under 


section 211 of the Indian Penal Code, before the Additional First Class Magistrate, 
Kumbakonam. In a petition to the High Court to quash the proceedings, 


Held: ‘The offence could be held to have been committed only when the 
letter reached its destination. The mere posting of the letter cannot constitute 
an attempt to commit the offence at Kumbakonam so as to confer jurisdiction on 
the Courts at Kumbakonam. The charge-sheet must accordingly be returned for 
presentation to the proper Court having jurisdiction. 


V. Rajagopalacharni, K. Raja and R. V. Raghavan for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) as Crown Prosecutor for the Crown, 
K.S. 


[END OF VOLUME, 1947—II.] 
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NOTES OF INDIAN GASES. 


In re Oomayyan, (1947)'1 M.L.J. 198. 


Deaf and dumb persons were once regarded as idiots with reference to their 
understanding. Later law has been treating them differently. - A deaf and dumb 
person is now competent to be a witness. -He may testify in writing or by signs, 
Dickenson v. Blissett. Understanding is the sole test of competency. It is only if 
he is unable by writing or signs or otherwise to understand the questions put to him 
that he will not be competent as a witness, R. v.-Ruston*, Morrison v. Lennard’, R. 
v. Whitehead‘ and R. v. Imrie’, The law in India isthesame. Section 118 of the 
Evidence Act states that all persons shall be competent to testify unless the Court 
considers that they are prevented from understanding the questions put-to them 
or from giving rational answers to those questions by reason of disease, whether 
of body or mind. And section 119 adds-that a witness who is unable to speak 
may give his evidence in any other manner in which he can make it intelligible 
as by writing or signs, but that such writing must be written and the signs made 
in open court and that evidence so given shall be deemed to be oral evidence. 


The weight or value to be attached to such evidence is altogether a different 
matter. The decision under notice lays down that to convict a deaf and dumb 
‘Saber of an offence under section 379 of the Penal Code, on the basis of an admission 

y him by pointing out the stolen property to the police by signs and gestures, 
would not be justified. Section 378 provides that whoever intending to take 
dishonestly any moveable property out of thé possession of any person without that 
person’s consent moves that property in order to such taking is said to commit 
theft. It is apparent that before a person can be convicted of theft a number of 
ingredients should be made out not the least of which is a dishonest intention on 
the part of the taker. It is difficult to see how the deaf and dumb person could 
be deemed to have admitted all these ingredients since his gestures could admit 
of explanations other than that he himself had stolen the property or concealed it 
there with knowledge of its being stolen. The decision is noteworthy in so far as 
it lays down that merely because the stolen property is pointed out, it would not 
be read in the way in which the prosecution would read it, when the fact can 
admit of other explanations as well. l 


PULUKURI KOTAYYA v. Kinc-EMPEROR, (1947) 1 M.L.J. 219 (P.C.). 


This decision of the Privy Council is valuable both in regard to the pronounce- 
ment contained therein on section 162 (1) proviso of the Criminal Procedure Code 


I. (1754) T Dick. 268. 4- A L.R. 1 C. C. R. 83. ` 
2. ; 86) 1 Leach. 408. ! 5. (1917) 19 Cr. Ap. Rep. 282. 
8. (1827) 3 G. & Przy: ` = ka. 
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and in regard to the scope of section 27 of the Evidence Act. Section 162 of the 
Criminal Procedure Code states inter alia : “No statement made by any person to a 
police-officer in the course of an investigation under this chapter shall, if reduced 
into writing, be signed by the person making it; nor shall any such statement 
or any record thereof, whether in a police diary or otherwise, or any part of such 
statement or record, be used for any purpose (save as hereinafter provided) at any 
inquiry or trial in respect of any offence under investigation at the time when such 
statement was made: Provided that, when any witness is called for the prosecution 
in such inquiry or trial whose statement has been reduced to writing as aforesaid, 
the Court shall on the request of the accused, refer to such writing and direct that the 
accused be furnished with a copy thereof, in order that any part of such statement, 
if duly proved, may be used to contradict such witness in the manner provided 
by section 145 of the Indian Evidence Act, 1872. When any part of such statement 
is so used, any part thereof may also be used in the re-examination of such witness, 
but for the purpose only of any matter referred to in his cross-examination.’’ In the 
case under examination the question was as to the effect of a failure to give copies 
of such statements early in the case where an application for the same had been 
made, the copies having been made available to the accused only at a fairly late stage. 
It was contended that a mandatory provision of law had been contravened and 
hence the trial was illegal. It is clear that the object of the section is to protect 
the accused both against over-zealous police officers and untruthful witnesses, 
Balt Ram v. King-Emperor+. Courts have always regarded the breach of the proviso 
to section 162 as a matter of gravity. In Balt Ram's case1, the statements made 
to the police by witnesses were said to be destroyed and on that ground copies 
were said to be unavailable. Niyogi, J., characterised the act as ‘‘ a flagrant breach 
of the law” and remarked: “ The denial to the accused of the benefit of these 
statements is tantamount to a departure from the mode of trial prescribed by law.” 
In Emperor v. Bansidhar?, the accused were not given copies of the statements made 
by the prosecution witnesses to the police on the ground that the statements were 
not full statements but only a memorandum. It was observed by Kendall, J. : 
“The omission to supply the copies may have prejudiced the accused and in any 
‘case the Court acted illegally in not following a mandatory provision of the statute.” 
In the present case the occurrence was at 6-30 p.m. on the 2gth December, 1944. 
The next day at 7 A.M. the Police Sub-Inspector held the inquest, examined five of 
the prosecution witnesses and took down their statements in his notebook. After 
the inquest was over the Circle Inspector took over the investigation from the 
Sub-Inspector and examined the alleged eye-witnesses and others including all those 
examined by the Sub-Inspector and their statements were recorded in the case 
‘diary prepared by the Circle Inspector. Prior to the commencement of the prelimi- 
mary inquiry, an application on behalf of the accused for the grant of copies of 
statements under section 162 of the Criminal Procedure Code, recorded both by 
the Sub-Inspector and the Circle Inspector was made. Copies of the latter were 
furnished and in regard to the former the accused were informed that the statements 
made to the Sub-Inspector were not available. During the Sessions ‘Trial the 
request for copies was repeated when the most important of the prosecution witnesses 
was in the box, with a view to cross-examine him. The learned Judge directed 
that copies should be furnished but the Public Prosecutor informed the Court that 
except what was recorded in the inquest report no other statements were recorded 
by the Sub-Inspector. Later on when the Sub-Inspector was giving his evidence he 
produced in the witness box his note book containing the statements of the five 
witnesses he had examined. Copies of the statements were then given to the 
accused. It was found that there were some discrepancies between the statements 
made by the witnesses to the Sub-Inspector and those made to the Circle Inspector, 
but they were not of a material character. It was contended that the failure to 
furnish copies at the earliest stage amounted to the violation of a mandatory provision. 
The Privy Council recognised: “It is clear from the facts narrated above that 
there was a breach of the proviso to section 162 of the Criminal Procedure Code 





I. LL.R. (1945) Nag. 151. z. (1930) LL.R. 59 All. 458, 
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and that the entries in the Police Sub-Inspector’s note book were not made available 
to the accused as they should have been for the cross-examination of the prosecution. 
witnesses.. However slender the material for cross-examination may seem to be, 
it is difficult to gauge its possible effect. Minor inconsistencies in his several 
statements may not embarrass a truthful witness, but may cause an untruthful 
witness to prevaricate and may lead to the ultimate break-down of the whole of 
his evidence.” After indicating the value of the provision in section 162 to the 
accused in this manner, the Privy Council went on to remark adverting to 
the decisions of the Nagpur and Allahabad High Courts : ‘‘ Their Lordships would, 
however, observe that whereas in those two cases, the statements were never made 
available to the accused, an inference, which is almost irresistible, arises of prejudice 
to the accused .... Their Lordships are satisfied that, in the peculiar circum- 
stances of this case, no prejudice was occasioned to the accused by the failure to 
produce in proper time the note book of the Police Sub-Inspector.’? It only 
remained for the Privy Council to assess the effect in law of the breach of the proviso 
to section 162 on the finding that no prejudice had been occasioned to the accused. 
Some decisions had suggested that even then the trial would be illegal. In Tirkha 
v. Nanak 1, it was considered that section 537 of the Criminal Procedure Code could 
cure only errors of procedure arising out of mere inadvertence and not the disregard 
of or disobedience to the mandatory provisions of the Code. Iqbal Ahmed, J., had 
approved thestatement : ‘‘ The errors which can be cured by the section are formal 
defects of procedure and not substantive errors of law.” Likewise, in In re Madura 
Muthu Vannian*, Oldfield and Ramesam, JJ., had expressed the view that a failure 
to examine the accused under section 342 of the Criminal Procedure Code was 
fatal to the validity of the trial as it was a violation of a fundamental right and not a 
mere error. Referring to these opinions, the Privy Council observed in the present 
case: “In their Lordships’ opinion the argument is based on too narrow a view 
of the operation of section 537.” According to the Privy Council the real test in 
regard to the applicability of section 537 to cure a defect is whether the trial had 
been substantially in accordance with the provisions of the Code. As pointed out 
by Lord Phillimore, in Abdul Rahman v. King-Emperor*, the bare fact of an omission 
or irregularity in the mode of trial unaccompanied by any probable suggestion 
of any failure of justice having thereby been occasioned is not enough to warrant 
the quashing of a conviction. In N. A. Subrahmanta Atyar v. King-Emperor'*, the 
trial was in respect of charges clubbing together about 41 items spread over a 
number of years whereas according to the Code such a clubbing together could 
cover fewer items and a shorter period only. It had been held by the Privy Council 
that the procedure adopted was one which the Code had positively prohibited. 
The trial having been conducted in a manner different from that prescribed in the 
Code it was bad and there was no question of curing any irregularity. The dis- 
tinction between illegality and irregularity is thus one of the degree rather than of 
kind. Ifthe trial had been substantially according to the Code, the breach of any 
provision would be an irregularity which, if it had occasioned prejudice to the 
accused, would lead to the setting aside of the conviction, but which if it had caused 
no prejudice would be cured by section 537 of the Code. In the present case it 
was not contended that the trial was not substantially in accordance with the 
code and it was found that the belated granting of the copies of the statements whose 
existence was in the first instance denied had not caused any prejudice to the accused. 
The Privy Council therefore held that merely because the proviso to section 162 
had not been properly observed the trial was not bad. 


The more valuable part of their Lordships’ judgment is as regards the scope 
of section 27 of the Evidence Act. The section which is not artistically worded 
provides an exception to the prohibition imposed by the preceding section and 
enables certain statements made by a person in police custody to be proved. Being 


I. peat LLR. 49 All. 475 :1.L.R. 5 Rang. 53 (P.C.). 

2. (1922) 43 MLL.J. 402 : I.L.R. 45 Mad. 4. (1901) 11 M.L.J. 233 : L.R. 28 I.A. 257 ¢ 
820. I.L.R. 25 Mad. 61 (P.C.). 
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an exception to the normal rule it follows that the section should be strictly construed. 
It is clear that it could not be interpreted so as to nullify or defeat the rule pres- 
cribed in section 26. To bring the section into operation the discovery of a fact 
in consequence of information received from a person accused of any offence in 
the custody of a police officer should be deposed to and thereupon so much of the 
information as relates distinctly to the fact thereby discovered may be proved. The 
section is evidently based on the view that if a fact is actually discovered in conse- 
quence of information given, some guarantee is afforded thereby that such informa- 
tion was true and therefore can be safely allowed. The extent of the information 
so allowable would, however, be a different thing altogether and must depend 
on the circumstances of each case. On that matter there was till recently a sharp 
conflict of opinion, the Madras High Court taking one view and the other High 
Courts generally taking a different view. One of the latest expositions of the Madras 
view is to be found in Inre Athappa Goundan 1, where it was held that any information 
which served to connect the object discovered with the offence charged is admissible. 
The reason was thus stated by Beasley, C.J.: ‘‘ The fact deposed to and the fact 
discovered obviously must be relevant and the fact or thing discovered can only 
be relevant if it is connected with the offence of which the accused is charged.” 
Logically pursued it would mean that though a statement made in police custody 
would be inadmissible, if in pursuance of it a fact is however discovered, what 
was otherwise inadmissible would become admissible, and the entire statement 
may go in and on the basis of any confession of guilt contained therein a conviction 
can be made. A contrary view of the scope of section 27 was reached in Sukhan 
v. The Crown*, It was there pointed out that the phrase “fact discovered ” in 
section 27 refers to a material and not to a mental fact, and that in regard to the 
extent of the information admissible under the section, two limitations govern, 
namely, (t) the information must be such as has caused the discovery of the fact 
and (it) the information must “ relate distinctly’ to the fact discovered in the sense 
that it is clearly connected with the fact. So, only that portion of the information 
will be admissible which is the immediate or proximate cause of the discovery of 
the fact. More or less the same conclusion was reached by Beaumont, C.J., and 
Broomfield, J., in Garu Chandra Kashid v. Emperor’. It was there stated that ““ the 
fact discovered within the meaning of the section must be some concrete fact to 
which the information distinctly relates.” Some of the other cases where the same 
view was expressed are Reg v. Jora Hasji*, Queen-Empress v. Babu Lal’, Abu Shikdar 
v. Queen-Empress®, In the case under notice, the Privy Council in over-ruling the 
Madras view as ressed in Athappa Goundan’s caset observed: “The Court 
was impressed with the consideration that as the objects produced were not in them- 
selves of an incriminating nature their production would be irrelevant unless they 
were shown to be connected with the murder and there was no evidence so to con- 
nect them apart from the confession. Their Lordships are unable to accept this 
reasoning. ‘The difficulty, however great, of proving that a fact discovered on 
information supplied by the accused is a relevant fact can afford no justification 
for reading into section 27 something which is not there, and admitting in evidence 
a confession barred by section 26. Except in cases in which the possession or 
-concealment of an object constitutes the gist of the offence charged, it can seldom 
happen that information relating to the discovery of a fact forms the foundation 
of the prosecution case. It is only one link in the chain of proof, and the other 
links must be forged in manner allowed by law.” In regard to what is permissible 
under section 27 it is observed : “On normal principles of construction their Lord- 
ships think that the proviso to section 2 , added by section 27, should not be held 
to nullify the substance of the section. .... It is fallacious to treat ‘ the fact 
discovered ’ within the section as equivalent to the object produced ; “the fact 
discovered ’ embraces the place from which the object is produced and the know- 
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ledge of the accused as to this and the information given must relate distinctly 
to this fact. Information as to past user, or the past history of the object produced 
is not related to the discovery in the setting in which it is discovered.” 


VENKATASAMI CHETTY 7. PANCHAKSHARA REDDY, (1947) 1 M.L.J. 226. 


The doctrine of accord and satisfaction has no place in Indian law. Section 63 
of the Contract Act permits a promisee to waive or remit the performance of a 
promise. What the section contemplates is an actual remission and not a mere 
agreement to remit, Balasundara v. Ranganatha+, Collector of Etah v. Kishori Lal’, 
Jitendra Chandra Roy v. S. N. Banerjee’. For such remission no consideration is 
necessary, Mahadeo v. Mathura*. In Phoenix Mills, Lid. v. M. H. Dinshaw SS Co.°, 
it has been pointed out by the Bombay High Court that for waiver or remission 
under section 63 neither consideration nor a previous agreement is necessary, but 
it must however be done by an affirmative act. If, however, there is no remission 
in presenti but only an agreement to remit, then consideration will be needed to 
support the' agreement, Ramaswami v. Rudrappa®. Whether there is a remission, 
actual and tn presenti, or whether there is only an agreement to remit in any given 
case becomes thus a crucial matter. This, however, will depend on the facts of 
each case. In the present case an agreement between the two parties to two pro- 
missory notes provided: “The balance due is Rs. 5,309-2-11, out of which the 
amount excused out of grace'is Rs. 3,809-2-11 ; the balance of Rs. 1,500 shall be 
paid by the goth June, 1942; and the two bonds executed and delivered on 15th 
May, 1941, shall be taken back after getting the endorsement of payment made 
thereon.” The balance was not paid by the prescribed date and in a suit on the 
promissory notes it was claimed that the full amount should be decreed by reason 
of the failure to comply with the stipulation regarding the payment of the ames 
It was held that the facts showed that the remission was actual and tn presenti, that 
for such remission no consideration need be shown, and consequently the failure 
to pay the balance by the prescribed date would not eschew or vacate the 
remission and make the entire amount recoverable. 


SESHAYYA v. VENKATARAJU, (1947) 1 M.L.J. 240. 


The point involved in this case is no doubt common-place but recurs often 
and presents difficulties in regard to the application of the relevant legal principles. 
It is well settled law that an alienee of property from a Hindu limited owner will 
have to justify the validity of the alienation where it is challenged. The burden 
of proof is cast on him either to show a legal necessity for the transaction or that 
he had made bona fide enquiries and was reasonably satisfied of the existence of such 
necessity. ' It is also recognised that such burden will not be discharged merely 
by relying on the recitals as to necessity found in the document of sale, as the recitals 
merely amount to representations of the alienor whose truth it is that has to be 
established. The question has frequently come up as to the effect of the passage 
of a long period of time on the burden of proof cast on the alienee, where the vali- 
dity of the alienation is challenged. Sometimes it might even happen that there 
are no recitals of necessity at all in the concerned documents. In Ravaneshwar 
Prasad Singh v. Chandi Prasad Singh”, the High Court of Calcutta observed : “ But 
lapse of time does not affect such a matter except in so far as it might give rise 
to a presumption of acquiescence or save the appellant from adverse inferences 
arising from the scanty proof offered.” In other words passage of time does not 
shift the. burden of proof but the quantum of evidence even if scanty might suffice. 
In Piari Lal v. Sunder Singh®, the effect of lapse of time is held to be a proportionate 
strengthening of the title. Walsh and Ryves, JJ., remarked : “To hold in cases 
of transactions which go back beyond the stage at which direct evidence can possibly 
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be expected from the creditor and to destroy the-liability if the evidence is ‘not 
forthcoming, would result in deciding that a title becomes weaker as it grows older, 
so that a transaction perfectly honest and legitimate when it took place would 
ultimately be incapable of justification merely owing to the passage of time.” A 
case where the Privy Council had to consider directly this question was Venkata 
Reddi v. Rani Saheba of Wadhwan. There a widow in possession of her husband’s. 
estate made an alienation in 1830. She died in December, 1900 and a suit challeng- 
ing the validity of the alienation was brought by the reversioners within a few days 
before the expiry of limitation in 1912, i.e., nearly 82 years after the date of the 
alienation. As Lord Shaw neatly put it “the pinch of the case is whether that 
alienation is challengable on the ground that it is made without legal necessity.” 
Lord Shaw declared that “the sense as well as the law of the situation so disclosed ”” 
was correctly set out by the High Court which had observed : “ It is not disputed 
that the onus lay upon the defendant to prove the necessity for the sale, but having 
regard to the great lapse of time since the transaction took place, that is about 
82 years, perhaps the highest on record, it will not be reasonable to expect such full 
and detailed evidence as to the state of things which gave rise to the sale in question 
as in the case of alienations made at more or less recent dates. Insuch circumstances 
presumptions are permissible to fill in the details which have been obliterated by 
time”. With reference to a grant, similar observations were made by the Privy 
Council in Magniram v. Kasturbhai Manibhai®. There Lord Buckmaster stated : 
“Though the alienor had no power to make a permanent alienation in the absence 
of proved necessity for the alienation, yet the long lapse of time between the aliena- 
tion and the challenging of its validity is a circumstance which enables the Court 
to assume that the original grant was made in the exercise of an extended power.” 
In Thakar Singh v. Uttam Kaur’ certain alienations made by a limited owner were 
challenged after a period of 40 years. The institution of the suit for possession 
was deferred till the very last day of limitation, when the original vendees, the scribes 
of the deeds, the attesting witnesses and other persons who could throw any light 
on the transactions had all died and it had become almost impossible to ascertain 
the real facts. In the circumstances the alienations were affirmed. In Ram Narain 
v. Mt. Nandrani*, the disputed alienation had been made in 1865 and the challenge 
was sometime about 1922 or 1923. It was found that the oral evidence had by 
mere lapse of time become almost extinct. It was observed by Sulaiman, Ag. 
C.J. ar Kendall, J. : “But even though the onus lies upon the transferee to prove 
the necessity for the sale, yet having regard to the great lapse of time it would not 
be reasonable to expect that full and detailed evidence would be forthcoming as 
to the state of things which gave rise to the sale deed in question, as would be the 
case if alienations made at more or less recent dates were concerned. In such 
circumstances presumptions are permissible to fill in the details which have been 
obliterated by time.” In the present case the alienation was in 1893. There 
was no recital in the document of sale about necessity. ‘The suit to set aside the 
alienation was brought 50 years later. There was some independent evidence 
of the existence of legal neccessity for the sale. Such evidence coupled with the 
presumptions created by the passage of time was held to justify the alienation. 
The cases make it clear that passage of time does not per se shift the burden from 
the alienee. The time factor would however render a relatively less quantum of 
evidence sufficient. Presumptions would be permissible to fill in details. 


OFFICIAL RECEIVER, HicH Court, Mapras v. Rao & Co., (1947) 
1 M.L.J. 242. 


This case decides that where a company in liquidation turns out to be solvent 
and there are surplus funds, a creditor whose debt does not carry any interest is 
not entitled in the winding up to payment of interest on his debt. Under section 228 

ne, 
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of the Companies Act, all debts payable on a contingency and all claims against 
the company, present or future, certain or contingent shall be admissible for proof 
against the company. Where a company has been ordered to be wound up, interest 
on debts which carry interest ceases to run from the date of the winding up, t.2., 
under section 168 from the time of the presentation of the petition for winding up. 
But if the company is solvent, interest continues to accrue on debts carrying interest 
and creditors can prove for interest accrued after the passing of the winding up 
resolution, Re East of England Banking Co.1. If, however, the debts are debts not 
carrying interest, no interest can be paid from the surplus. In In re Humber Iron- 
works and Shipbuilding Co.*, it was observed by Giffard, L.J. : ‘‘ As soon as it 1s ascer- 
tained that there is a surplus, the creditor whose debt carries interest is remitted 
to his rights under his contract ; and on the other hand a creditor who has not 
stipulated for interest does not get it.” That creditors of simple contract debts 
cannot claim interest from the surplus is also clear from Ex parte Greenwood : Re 
Hadfield?'s Patent Carsk & Packages, Ltd.*, In re Herefordshire Banking Co.4. In the 
last case, after holding that the debt was one which carried no interest, Lord Romilly 
remarked : “It cannot make the slightest difference whether there is a balance 
in the hands of the Official Liquidator, or whether a call is to be made. The 
question is whether you are entitled to interest? If you are entitled to interest, 
I should make a call to pay it; but I am of opinion that you are not so entitled, 
and therefore, except upon all those debts which carry interest .... I must 
hold that you are not entitled to any interest”. The Indian law does not appear 
to be different. The Explanation to section 11 of the Trusts Act in its latter part 
expressly provides that unless a contrary intention be expressed a trust for the pay- 
ment of debts shall be deemed to be in the case of debts not bearing interest, to 
make such payment without interest. The reason underlying the rule would seem 
to be equally applicable in the case of the liquidation of a company. In Devi 
Ditta Mal v. Official Liquidator, Amritsar Bank, Ltd.5, it was found that after the 
payment to the creditors in full considerable assets remained. Scott-Smith and 
Wilberforce, JJ., held that there being a surplus the creditors can claim interest. 
But it is doubtful if this was a case where no interest was payable on the debts, 
On the other hand the indications are that the debts there were interest bearing 
debts. In Dehra Dun Mussoorie Electric Tramway Co., Lid., In the matter 0f8, Young 
J., has suggested that in similar circumstances interest may be claimed even in 
respect of debts not carrying interest. He observed: “It appears to me that it 
cannot really be said that the creditors have been paid in full until their claims 
for interest on the amounts outstanding have been satisfied. It appears to me 
only to be fair that they should get some sum by way of interest. ‘This principle, 
of course, is stronger in the case of those creditors who have had contracts with 
the company for payment of interest on outstanding debts.” Except for this obser- 
vation there is not much authority favouring the award of interest, in disposing 
of the surplus, to creditors who have not stipulated for payment of interest. 
The case under notice adopts the view generally held on the matter. 


VIRANNA v. PALLAYYA, (1947) I M.L.J. 244. 


An interesting question of mortgage law and one that frequently comes up 
for consideration fell to be decided in this case which had to consider whether a 
stipulation in a mortgage deed by the mortgagor to sell the mortgaged property 
to the mortgagee for an agreed price would amount toa log on the equity of redemp- 
tion. The terms of the stipulation were: “If during the term of this mortgage 
I choose to sell the property, I shall sell it to you for the price already fixed between 
us deducting out of it the Rs. 400 now given tome.” As early as Kanaram v. Auttooly’, 
it had been pointed out that a stipulation in a mortgage deed that if the mortgage 
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money was not paid on the due date, the mortgagor would sell: the property to the 
mortgagee at a price to be fixed by umpires was unenforceable as being a fetter 
on the equity of redemption. The English law has been expounded in many. 
cases of which Samuel v. Jarrah Timber and Wood Paving Corporation! is a leading 
decision. In that case, a limited liability company had borrowed a certain sum 
of money upon the security of its debenture stock and had given the lender an option 
to purchase the stock at 40 per cent. within twelve months. It was held that the 
stipulation was in the nature of a clog. In the course of his judgment, Lord Hals- 
bury said: ‘“‘ But a line of authorities going back for more than a century has 
decided that such an arrangement as that which was here arrived is contrary to 
a principle of equity, the sense or reason of which I am not able to appreciate, 
and very reluctantly I am compelled to acquiesce in the judgments appealed from”. 
In regard to the stipulation of a right of pre-emption in favour of the mortgagee, 
the question had come up for consideration in Ramaswami Pattar v. Chinnan Asani?, 
where it was held by Bhashyam Ajiyangar, J., though obiter, that the covenant 
by a mortgagee for a collateral advantage would be valid if it is not unconscionable 
or oppressive. A stipulation in a mortgage deed for the collateral advantage of 
pre-emption for a fixed price irrespective of the market value of the lands at the 
time was however held to be prima facie unconscionable. Reliance was placed for 
these propositions on Orby v. Trigg’, Biggs v. Hoddinott4 and Santey v. Wilde®. The 
observation that the covenant for pre-emption would be valid if it was not un- 
conscionable or oppressive though embodied as a part of the mortgage arrange- 
ment, would however seem to be altogether opposed to the later decisions expound- 
ing the nature of clogs on the equity of redemption. In Samuel v. Jarrah Timber 
and Wood Paving Corporation’, for instance, it was pointed out by Lord Lindley with 
reference to Reeve v. Lisle®, that the decision would not have been affirmed in that 
case if the agreement to buy the equity of redemption had been one of the terms 
of the mortgage transaction itself. A recent pronouncement of the Madras High 
Court is the decision of Leach, C.J. and Lakshmana Rao, J., in Venkata Satya- 
narayana v. National Insurance Co., Lid.”. In that case a person who had insured 
his life borrowed a certain sum from the insurance company and executed a bond 
in favour of the company in respect of the loan, providing inter alia for the company 
purchasing the policy in default of the payment of the loan amount on demand, 
at the surrender value. It was held that the principle that a mortgagee is not 
allowed at the time of the loan to enter into a contract for the purchase of the mort- 
gaged property would apply and the stipulation for the sale of the policy at its 
surrender value was unenforceable. In the case under notice, the stipulation 
was a part of the mortgage arrangement and the price was already fixed and had 
nothing to do with the market value of the property as may be ascertained at the 
time of the sale. The fact that the option was that of the mortgagor and not that 
of the mortgagee was considered to be beside the point. In the circumstances, 
it was held that the covenant was a clog on redemption and was therefore unen- 
forceable. 
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GUTTULA MASENU v. MADIMPALLI BHAVARAJU, (1947) 1 M.L.J. 296. 


This decision discusses an interesting question under section 3 (15) of the 
Madras Estates Land Act and the Explanation thereto. The Explanation was added 
to the section in 1934 and states: “A person who has occupied ryoti land for a 
continuous period of twelve years shall be deemed to be a ryot for all the purposes 
of this Act”. The Explanation would operate if two conditions are satisfied, namely, 
(i) the land must be ryoti and (ii) the occupation must have been for a continuous 
period of twelve years. If these two requisites are satisfied, it is submitted that 
the occupant will acquire the status of a ryot. To import the further condition 
that he must have been paying rent does not seem to be warranted. It may, with 
respect, be pointed out that it is not correct to say that the Explanation should be 
read with the main clause itself. It is because the main clause does not cover 
all classes of persons that might be deemed to be ryots that the Explanation has 
been inserted. The liability to pay rent is expressly provided for by section 163. 
Even a trespasser may acquire the status of a ryot if the suit to eject him is not 
instituted within twelve years of the date of the commencement of his occupation 
under section 163-A (1) (b). And under section 163 a person who unauthorisedly 
occupies for agricultural purposes ryoti land which at the time of the occupation is 
not held by any ryot, shall be liable to pay for each revenue year or portion thereof 
the rent fixed for that land or if no rent has been fixed such sum as the Collector 
may on application determine to be fair and equitable. There is no injustice 
involved by this construction to any person who might already have acquired 
occupancy rights in the land. If for a continuous period of twelve years he has 
been kept out of possession and no steps have been taken by him to eject the tres- 
passer then the person who had occupancy rights cannot complain. It is not a 
question of depriving a former ryot of his status by anything in the Estates Land 
Act. The loss of that status is the result of the general law of the land, and of his 
own inaction. It is observed in the case under review that the purport of the 
Explanation was “to give occupancy rights to a person who was able to prove 
occupation for twelve years when there was no other ryot already having occupancy 
rights in the land.” ‘There seems to be no reason for adding the last requirement. 
Nor does section 19 of the Act help. The section lays down: “‘ Except as otherwise 
specially ae in this Act, the relations between a ryot and his tenants or between 
a landholder and a tenant of his private land, and the rights of any other owners of 
land, are not regulated by the provisions of this Act.” It may be that if the person 
unauthorisedly occupying was a lessee of the ryot, the Explanation may not benefit 
him, because during the currency of his lease it will not be competent to him to 
deny the title of his own lessor or claim any right adversely to him. If, however, 
the occupant was a stranger there seems to be nothing preventing him from qualifying 
for the status of a ryot. It is submitted that if in every case the benefit of the 
Explanation to section 3 (15) is to be made available only if the occupation was on 
condition of paying to the landholder the rent which is legally due upon the land, 
it would be a needless limitation on the plain language of the Explanation. The 
question is more or less one of first impression and it may be pointed out that a 
conclusion different from the one arrived at in the case is at any rate equally possible. 


ar a 


BAGGIAMMAL v. RAJAGOPALA CHETTY, (1947) 1 M.L.J. 324. 


One of the points decided in the above case is that a Hindu reversioner is a 
person who has an interest sufficient for the purpose of enabling him to enter a 
caveat against the grant of probate to the widow claiming under a will alleged 
to have been executed by her deceased husband, the validity of the will being 
challenged on the grounds that the testator was not in a sound disposing state of 
mind when the will was made and that the testator could not make any will at all 
as the severance on the strength of which the testator was alleged to have acquired 
the power to dispose of his interest was not true either, for the same reason. Section 
283 of the Succession Act provides for citations calling upon all persons claiming 
to have any interest in the estate of the deceased to come and see the proceedings 
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before the grant of probate or letters of administration. Section 284 provides for 
caveats being lodged against the grant of probate or letters of administration. This 
presumably could be done only by a person having an “interest” in the estate 
of the deceased. The meaning of the term “ interest” is somewhat baffling. The 
term has been used in various Acts and in different contexts. Section 69 of the 
Indian Contract Act provides for reimbursement to a person who being “ interested 
in the payment” which another was bound by law to pay, himself makes the 
payment. Section 37 of the Revenue Recovery Act, 1864, provides for a revenue 
sale being averted by the tender of the arrears of revenue tnter alta by a person 
“ claiming an interest in the land.” And section 37-A permits any person “ claiming 
an interest” in the immoveable property sold to apply to have the sale set aside. 
Likewise section 131 of the Madras Estates Land Act refers to “a person having 
a right or interest” in the ryot’s holding as competent to apply for setting aside 
a rent sale. The question has come to the fore in connection with all these pro- 
visions as to what constitutes ““ interest” and the dicta bearing on the matter are 
not always easy to reconcile. In Brindabun Chandra Saha v. Suresh Saha Pramantk?, 
it was remarked that any interest however slight and even the bare possibility of 
interest will suffice for a person to appear and be heard in probate proceedings. 
The only requisite is that he should not be an “impertinent intervener”’. This 
reasoning receives support, for instance, from section g of the Madras Hindu Religious 
Endowments Act which defines the phrase “person having interest” in the case 
of a temple as “a person who is entitled to attend at the performance of worship 
or service in a temple, etc.” Presumably interest is required only as a mark of 
one’s bona fides. In some cases it was held that “interest in the estate” meant 
interest in the estate left by the deceased as would, for instance, give a locus standi 
to a judgment-creditor alleging that a will set up was just for the purpose of depriving 
the creditors of having recourse to the property disposed of to object to the issue of 
probate or letters of administration, Umanath Mukhopadhyaya v. Nilmony Singh®, Surbo- 
mongala Dassi v. Shashibhooshun Biswas?, Kishen Das v. S. N. Duti*, Ansap v. Narayana’. 
In regard to heirs, it was observed in Re Parsons? : “ It is indisputable law that 
no one can have any estate or interest at law or in equity, contingent or otherwise, 
in the property of a living person to which he hopes to succeed as heir-at-law or 
next of kin of such living person. During the lifetime of such person no one can 
have more than a spes successionis, an expectation or hope of succeeding to his pro- 
perty.” In Amrit Narayan v. Gaya Singh’, it was similarly pointed out by the Privy 
Council in regard to a Hindu reversioner: “A Hindu reversioner has no right 
or interest in presenti in the property which the female owner holds for her life. 
Until it vests in him on her death, should he survive her, he has nothing to assign 
or relinquish or even to transmit to his heirs. His right becomes concrete only 
on her demise and until then it is mere spes successionis.” Notwithstanding the 
jejune character of the reversioner’s interest it may fairly be argued that if he can 
bring a declaratory suit to challenge a limited owner’s alienation as invalid he may 
likewise be permitted to be heard in regard to a claim which would have the effect, 
if allowed, to prejudice the entire reversion. In Sowbagtammal v. Komalangt Ammal’, 
the test of interest was framed as: ““ Does the grant (of probate or letters) displace 
any right to which the caveator would otherwise be entitled? If so, he has such 
an interest, if not he has not.” In Janm Hanumantha Rao v. Araila Letchamma’, 
it was held that a reversioner is entitled to oppose the grant of a probate. The 
game view is found in Brindabun Chandra Saha v. Suresh Saha Pramantk1, Ketiramam 
Dassi v. Shyam Charan Kundu+°. The decision under notice follows this line of cases. 
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PARTAP BAWAJI v. Bar Suraj, I.L.R. (1946) Bom. 1. 


How a result which is evident may often require an approach which is devious 
is well illustrated by the above decision. The ekan of unchastity as a disqualifying 
factor for various purposes has been differently regarded at different times and 
in different provinces. Under the Dayabhaga law chastity is a sine gua non for 
heritable capacity to the property of a male by a female. Under the Mitakshara, 
unchastity disqualifies the wife only. Even there, if condoned by the husband, 
4 will not operate as a bar. Under the Hindu Women’s Rights to Property Act, 

1937, even uncondoned unchastity does not disqualify. In regard to the exercise 

a power of adoption, it has long been held that, in any event, among Sudras 
ai a will be no bar, Basvant v. Mallappa’, Annapurnamma v. Mantkyamma?, 
The reason is that no religious ceremonies are needed in their case. In the case 
of doijas the same result will be presumably entailed where the boy taken in adoption 
is a sagotra boy. Where performance of ceremonies is necessary for the validity 
of the adoption an unchaste widow cannot in any case herself perform those cere- 
monies. It may be that, if it is past unchastity, it may not operate as a disquali- 
fication, see Viyyamma v. Suryaprakasa Rao®, Where at the time of the adoption 
the widow was leading an unchaste life and was in a state of pregnancy it was 
held that she could not adopt, Sayamlal Dutt v. Soudamini Dasit, Annapurnamma 
v. Mantkyamma*. ‘There also if the ceremonies are done through a delegate the 
adoption may stand validated, Ramu v. Jana®. In Lakshmibat v. Ramchandra’, 
where the widow was untonsured and the datta-homa ceremony was performed 
at her request by a relative, it was held that the adoption was valid. This is so 
for various reasons. In the case of a male, for giving a son in adoption, it has been 
held that if the father is not able to participate in the ceremonies by reason of 
ceremonial incompetence induced by conversion, degradation, etc., he could delegate 
the duty to another, Sham Singh v. Santabat?. In regard to women it has been stated 


they cannot have mantras — AYA AAAR A, ° According to a text of 
Vasishtha cited by Nilakantha, women and Sudras have the same rules of 


conduct— otqa gaai. Manu has laid down’: mAemiamAA a 


aaka: | “For women there can be no rite with sacred texts; so is 


the law settled. If under the Sastras the position is so clear that any 
rite to be performed by a woman can only be by way of delegation or 
samkalpa, then any widow should be in a position to adopt provided she 
has the requisite authority whether she is chaste or unchaste ; for she can always 
delegate to another the performance of whatever ceremonies are needed. In Gorind 
Dhondo v. Godubat Dhondo?, it was held by the Bombay High Court that a widow 
belonging to the regenerate classes, though unchaste or otherwise impure, can 
yet validly adopt to her husband by herself performing the physical act of taking 
the boy in adoption and delegating the performance of ceremonies to some one 
who actually performs the same. The decision under review which takes the 
same view thus stands supported by authority. One or two remarks made in the 
course of the judgment may be noticed. At page 5 it is stated that the physical 
act of receiving the boy in adoption (receiving on her lap) should be done by the 
adopting widow. It is difficult to understand the significance attached to this 
in view of the law in Bombay permitting even the adoption of adults and married 
persons with children or of a person older than the adopting widow. Again at 
p. 5 itis remarked : “ The purpose of an adoption by the widow is the continuation 
of the family line and the spiritual benefit of her deceased husband and it would 
be hard that her impurity or want of chastity should deprive him of the benefits 
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which, wia to Hindu ideas, accrue to him from the adoption”. It may be 
suggested that if the adoption was inspired by an anxiety for the spiritual welfare 
of her husband the widow might have stayed continent, and where she has mis- 
behaved deliberately it will ordinarily be too good to be true that either in deciding 
to adopt or in selecting the particular boy it was only the spiritual welfare of the 
husband that she had in view. It would be a more correct appreciation of the 
picture that though professedly an adoption is made for the spiritual benefit likely 
to accrue to the adoptive father thereby, adoption has ceased in practice to be a 
religious act but has become mostly a secular matter. 


V. M. "DESHPANDE v. THE ARvinpD Mis Co., Lro., I-L.R. (1946)Bom. 89. 


With the growing industrialisation of the country the law relating to restraints 
of trade is bound to become increasingly prominent. It is a criticism frequently 
made that the Indian law on this matter is an embodiment of the sentiments 
that prevailed in England during the Elizabethan days. In language that has 
become classic the English law of modern times was expounded by Lord Macnaghten 
in Nordenfelt v. Maxim Nordenfelt Co., Lid.1. He remarked: “ The public have 
an interest in every person’s carrying on his trade freely : so has the individual. 
All interference with individual liberty of action in trading, and all restraints of 
trade of themselves, if there is nothing more, are contrary to public policy, and 
therefore void. That is the general rule. But there are exceptions : restraints 
of tradé and interference with individual liberty of action may be justified by the 
special circumstances of a particular case. It is a justification ; and it is indeed 
the only justification ; if the restriction is reasonable—reasonable, that is, in reference 
to the interests of the parties concerned and reasonable in reference to the interests 
of the public so framed and so guarded as to afford adequate protection to the party 
in whose favour it is imposed while at the same time it is in no way injurious to 
the public.” In English law therefore a restraint of trade will be enforced only 
if it is reasonable. ether the covenant in any particular case is reasonable 
must depend on the facts of the case. The burden would he on the party setting 
up the covenant to prove its reasonableness. The basis of recognition of a reason- 
able restraint is explained by Lord Shaw in Morris v. Saxelby?, where he observed : 
“ Trade secrets, the names of customers, all such things which in sound philosophical 
language are denominated objective knowledge—these may not be given away 
by a servant ; they are his master’s property, and there is no rule of public interest 
which prevents a transfer of them against the master’s will being restrained. On 
the other hand, a man’s aptitude, his skill, his dexterity, his manual or mental ability 
—all those things which in sound philosophical language are not objective, but 
subjective—they may and they ought not to be relinquished by a servant ; they 
are not his master’s property ; they are his own property ; they are himself. There 
is no public interest which compels the rendering of those things dormant or sterile 
or unavailing ; on the contrary, the right to use and to expand his powers is 
advantageous to every citizen, and may be highly so for the country at large.” 
In regard to judging whether a restraint is reasonable it has been recognised that 
there is obviously more freedom of contract between a buyer and seller than between 
a master and servant or between an employer and a person secking employment, 
see Mason v. Provident Clothing & Supply Co., Lid? But as stated in Hitchcock 
v. Coker*, “ where the restraint of a party from carrying on trade is larger and 
wider than the protection of the party with whom the contract is made can possibly 
require, such restraint must be considered unreasonable in law and the contract 
which would enforce it must be therefore void.” In the Nordenfelt caset, it was 
held that a covenant not to compete with the purchaser of the business in any business 
which the latter might carry on would be unreasonably wide and therefore void, 
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but a sale of the business accompanied by an agreement by the seller to retire from 
the business would not be void if it was reasonable. In Vancouver Malt & Sake 
Brewing Co., Lid. v. Vancouver Breweries, Lid.1, a brewer’s licence was transferred as 
part of a sale of the business and goodwill and it was covenanted that for 15 years 
after the transfer, the transferor should not engage in the trade or business of manu- 
facturing or selling beer. ‘The covenant was held to be unreasonably wide. In 
Morris v. Saxelby®, the contract was one between an employer and an employee. 
The defendant was engaged as an engineer for two years certain and thereafter 
subject to four months’ notice on either side. The negative covenant was for a 
period of seven years from ceasing to be in the employ of the plaintiff. It was 
held that the restraint was unreasonable as it seeks to affect the defendant even 
after his service had terminated. In Eherman v. Bartholomew®, a traveller for a 
firm of wine merchants agreed to do whole time service for the plaintiff and not 
directly or indirectly engage or employ himself in any other business with any other 
person than the plaintiff for ten years. The agreement of service was terminable 
after the first year by three months’ notice by the employer. The employee had 
no such right. Also the covenant related not to the wine business only but prevented 
the employee from doing any work at all in connection with any other business. 
After one year the employee left the service of the employer and took service with 
another. In those circumstances Romer, J., refused to. issue an injunction holding 
the covenant to be unreasonable. In Mason v. Provident Clothing & Supply Co., 
Lid.*, the respondent was a clothing and supply company and the appellant was 
appointed as a canvasser. The latter had covenanted that he would not within 
three years after the termination of his employment be in the service of any person 
employed in such business within twenty-five miles of London where the company 
was carrying on its business. It was found that the appellant was only a part-time 
employee and was paid by commission. It was held that the covenant was unreason- 
able. Fitch v. Dewes”, illustrates the other side of the picture. The agreement 
there was between a solicitor and his managing clerk by which the latter had agreed 
not to practice within seven miles of Tamworth, the solicitor’s place of business, at 
any time. It was held that the covenant was enforceable as it was reasonably necessary 
for the protection of the goodwill of the solicitor’s business inasmuch as the clerk 
must in the course of his business acquire a knowledge of the affairs and of the 
clients of the business which would place him ina position where if not restrained 
he could gravely impair the goodwill of the employer. Likewise in Empire Meat 
Co., Lid. v. Painck®, the plaintiff was the proprietor of a number of butchers’ 
shops and the employee had agreed not to carry on or be concerned in business 
as meat-seller within a distance of five miles for twenty years. It was observed 
that a radius agreement will be justified where there is no other way of reasonably 
protecting the employer. Thus in all the English decisions the test applied is one 
of reasonableness of the restraint. A slightly wider latitude is available in the 
case of a sale of goodwill than in the case of a contract of employment. The Indian 
law is not the same. According to section 27 of the Contract Act every restraint 
will be void. The only exception is-in the case of a sale of goodwill. In Oakes 
47 Co. v. Jackson”, an agreement by the employee not to carry on any similar con- 
cern after retirement within a radius of Boo miles from Madras was held to be void. 
In English law also the result would be the same, the restraint being unreasonably 
wide. In India it is void by reason of section 27. So also in Brahmaputra Tea 
Co. v. Scarth®, an agreement by an employee not to engage in any similar business 
for five years within a radius of forty miles was held to be void. In both these cases 
it is clear that there being no question of the sale of any goodwill section 27 
would render invalid the agreements. Though an agreement between an employer 
and employee restricting the latter from doing any similar business after leaving 
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service would be void irrespective of its reasonableness or otherwise, the Courts 
in India have recognised agreements of service containing a negative covenant 
preventing an employee from working elsewhere during the period covered by 
the service: Pragji v. Charlesworth!, Madras Railway Co. v. Rust?, Charlesworth v. 
Macdonald®, Subba Naidu v. Haji Badshat, Burn & Co. v. Macdonald®. Illustrations 
(c) and (d) to section 57 of the Specific Relief Act recognise such contracts and 
the existence of such negative covenants therein. Itis implicit in every agreement 
to serve exclusively for any period that the employee is prevented during that period 
from exercising his calling for any one else. In the case under notice, the appellant 
who was a weaving master in the Arvind Mills Co., Ltd., was sought to be restrained 
by injunction from working for the Rohit Mills. The agreement of employment 
with the former recited inter alia that (1) the said weaving master will not engage 
himself directly or indirectly to work for any other person ..... in any capacity 
whatever ; (ii) the said weaving master shall devote his whole time and attention 
to the services of the said agents, or if so directed to other agencies, wherein any 
of the above partners is interested as such, as aforesaid during the said term of 
three years and shall not during the said term whether he be in the employment 
or not, get in the nye? of or be engaged or be connected as weaving master 
or as an employee under any title discharging substantially the same duties he 
may be discharging here, with any firm or company or individual in any part of 
India including Indian States for the space of the said years or any portion of the 
remaining period of the said term ; and (iti) the said weaving master hereby agrees 
not to leave the services of the said agents and not serve or engage himself directly 
or indirectly to work for any other person. ..... and if the said weaving master 
attempts to do so the agents have a right to prevent the said weaving master from 
doing so ; the said agents shall have this right in addition to and without prejudice 
to any right they may have to claim damages from the said weaving master. On 
these facts the Bombay High Court held that the covenants were neither void 
nor unreasonable. The appellant was a full time employee. He had agreed 
to serve for three years. He had left after a year. And he had accepted employ- 
ment elsewhere. And this was contrary to the spirit as well as the terms of the 
undertaking he had given. It is no doubt not a ease of the sale of the goodwill 
of a business. But section 27 of the Contract Act will have to be so read as to 
harmonise with illustrations (c) and (d) to section 57 of the Specific Relief Act. So 
read, it is clear that during the term for which he had covenanted to serve exclusively 
the appellant he could not seek service elsewhere by merely resigning his position 
with the original employer. It would indeed be salutary if section 27 of the Contract 
Act is amended so as to bring it in line with modern trends as to covenants restrain- 
ing employees. 


ANANDRAM MANGTURAM v. BHOLARAM TANUMAL, I.L.R. (1946) Bom. 218. 


This case deals with the interesting question whether under section 55 of the 
Contract Act on failure of performance on the due date, time being of the essence 
of the contract, the contract can be kept alive by the unilateral action of the promisee 
and similarly whether under section 63 the time for the performance of the contract 
can be extended by unilateral action. The questions are answered in the negative, 
and, if one may respectfully say so, rightly too. Non-exercise of the option under 
section 55 to avoid the contract cannot alter or extend automatically the time for 
the performance of the contract, for, as observed by Goddard, J., in Besseler Waechter, 
Glover S Co. v. South Derwent Coal Co., Lid.® : “a term as to delivery is a term of the 
sale, and if that term be altered, it is an alteration of the terms of the contract 
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of sale.” The alteration can only be by agreement. In Tyers v. Rosedale and Ferry- 
hill Iron Co., Ltd.1, the law in relation to this matter was expounded as follows : 
“The second question is one of law and is a most important one—it arises over 
and over again every day in the ordinary transactions of mankind. It is this: 
There is a contract for the sale of goods to be delivered, say in January or upon 2 
day of January. On the day before the delivery is to take place the vendor meets 
the vendee and says: “It is not convenient for me to deliver the goods upon the 
day named, and I will be obliged if you will agree that the goods shall be delivered 
at a later period” and the vendee assents ; or the vendee goes to the vendor and 
says : “ It is not convenient for me to receive the goods in January or upon the day 
named and will you agree that the delivery shall be postponed” and the vendor 
assents ; the latter is the present case, and the contention on the part of defendants 
is that this puts an end to the contract, and that the defendants are not bound to 
deliver on the latter day. In my opinion the contention is not well-founded... .. 
It is impossible to distinguish the case of the application coming from the vendors 
and one coming from the vendee.” ‘This opinion was affirmed in the Exchequer 
Chamber. It shows that by agreement the promise can be kept alive and time 
for delivery or receipt extended. It follows that without such agreement the thing 
is not possible. Under section 55 of the Contract Act the party is given the option 
of avoiding the contract on failure of the promisor to perform the promise. But 
where the party having the option elects not to avoid, the effect of section 55 is 
“to put agreement after the original date on the same footing as an agreement 
before the original date”, Muhammad Habibullah v. Bird & Co.* In one case, 
however, Ratilal Parikh v. Dalmia Cement and Paper Marketing Co., Lid.*,it was 
observed : “ It is well established that a party to the contract may at the request 
of the other party forbear from insisting upon delivery at the fontract time, and 
may allow time to be extended without binding himself to do so, or may expressly contract 
for an extension of time and that he may claim damages for non-performance at 
the extended time ” (italics ours). The italicised part is contrary to the trend 
of the above decisions. It is opposed to the view of White, G.J., in Aduthaya Mania- 
garan’s caset, where the learned Chief Justice had observed : “ The Judge refers 
to section 63 of the Contract Act which empowers a promisee to extend the time 
for the performance of the promise. Of course it would have been open to the 

arties to extend the time by agreement, but there is no evidence of any consent 
by the defendant to any extension of the time ...... In my opinion it is clear 
that section 63 does not entitle a promisee for his own purposes and without the 
consent of the promisor to extend the time for performance which had been agreed 
to by the parties to the contract.” The decision under review has adopted the 
same view. 


— 


Mecs RAI v. ALLAH RAKHA, (1947) 2 M.L.J. 1 (P.C). 


This decision is noteworthy in so far as it Jays down that the term “land ” 
in the context of entry 21 of List II to Schedule 7 of the Government of India Act, 
1935, would include mortgages of land as well. The actual question before the 

udicial Committee concerned the validity of the Punjab Restitution of Mortgaged 
ds Act (IV of 1938). That Act had as its main purpose the giving of relief 

to mortgagors by enabling them to obtain restitution of mortgaged lands on terms 
less onerous than the mortgage deeds required. The Constitution Act of 1935 
bas not dealt with the subject of mortgages anywhere specifically. It would, 
however, be strange indeed if the Act had subjected lands to a dichotomy under 
which one class of interest in land would be placed within the jurisdiction of the 
Provincial Legislatures and another outside such jurisdiction. Entry 21 of List IT 
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introduces “land ” without any qualification expressly including rights tn as well 
as rights over land within the purview of that term. In regard to alienation, 
devolution and contracts relating to lands that very entry provides for the Provincial 
Legislature normally exercising jurisdiction in regard to agricultural lands only. 
This is as it should be, inasmuch as the topic of wills, intestacy and succession, 
transfer of property and contracts in relation to non-agricultural property are 
placed as subjects of legislation in the concurrent list. It would therefore follow 
that the only distinction contemplated and that too for particular purposes is between 
agricultural and non-agricultural lands and not between ownership of land as 
such and interests in land. Therefore there is little warrant for the contention 
that “ mortgages of agricultural land ” is an unallotted subject merely left to the 
Governor-General’s powers under section 104 of the Constitution Act. The ruling 
of the Privy Council in the present case is valuable as incidentally settling all doubts 
as to the scope of the Hindu Women’s Rights to Property Act, 1937. If agri- 
cultural land would subsume mortgages and leases in regard to such land, it would 
follow that, for purposes of devolution also, agricultural property will have to be 
understood in the same sense. And Act XVIII of 1937 cannot operate in regard 
to such interests. The conclusion to that effect reached in Khantamayi Debya v. 
Rukmini Deby, Kotayya v. Annapurnamma*®, Ramaswami Sennandar v. Murugayyan®, 
Udham Kaur v. Parkash Kaur*, thus derives support from the decision under notice. 


MOHAMED AMIN v, JOGENDRA KUMAR BANNERJEE, (1947) 2 M.L.J. 27 (P.C.). 


There is a plethora of decisions concerning actions for the recovery of damages 
for malicious prosecution. Few however cut new ground. The above decision 
forms an exception. It settles an important controversy. Action for damages 
for malicious prosecution is part of the English Common Law. It is administered 
in India as part of the law directed to be administered by the High Courts under 
their Letters Patent. The action is founded on abuse of process of Court by 
wrongtully setting the law in motion against a person. It is designed to prevent 
the perversion of the machinery of justice for improper purposes. As pointe’ out 
in Savile v. Roberts®, in such actions damages might be claimed under three h w: 
(i) damage to the person ; (ti) damage to property ; and (tt) damage to reputation. 
The action will be available in respect of certain civil proceedings also, such as, 
maliciously presenting a petition in bankruptcy or a petition to wind up a company, 
see Quart Hill Consolidated Mining Co. v. Eyre®. In view of this fact it is clear that 
the word “ prosecution ” in the title is not to be understood in the technical sense. 
Nor would there be any justification for importing into the picture the meaning 
which the term ““ prosecution” bears in the Criminal Procedure Code. The 
reason why the action does not ordinarily lie for maliciously prosecuting a civil 
action is that such a case does not necessarily involve damage to the party sued 
and in case of its being false is apt to be dismissed at the hearing with the costs 
of the injured party. To found an action for damages for malicious prosecution 
based on criminal proceedings, it must be established that the proceedings had been 
instituted maliciously, without reasonable and probable cause, and that they termi- 
nated in his favour and that he has suffered damage. In Raja Braja Sunder Deb 
v. Bamdeb Das’, in the charge sheet a certain person, the Raja of Aul, had been 
noted as an accused person not sent up for trial and in fact was not so sent up. 
‘The case against all the accused was dismissed. It was held that the Raja of Aul 
had no cause ofaction for recovery of damages for malicious prosecution, even though 
the information originally laid did suggest that he was to a large extent responsible 
for the offence complained of. In the course of his judgment, Lord Porter observed : 
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“ Has the Raja of Aul any cause of action for malicious prosecution? In their 
Lordships’ view clearly he has not : the simple answer is that he was never prosecuted” 
(italics ours). His Lordship cited with approval the observations of Harries, G.J., 
spoken when rejecting the appellant’s petition for leave to appeal to His Majesty 
in Council : “In my view it is clear that the Raja of Aul had no cause of action 
for malicious prosecution. He was never in fact prosecuied, though the information 
originally laid did suggest he was to a large extent responsible for the purchase 
of the girl. Be that as it may, it is clear that no criminal proceedings were ever 
taken against him, and that being so he could never maintain an action for damages 
for malicious prosecution” (italics ours). The italicised portions emphasise 
that there must have been a “ prosecution ” in the sense of criminal proceedings 
ing taken. In passing, it may be noticed that in that case information involving 
the Raja of Aul was lodged on an inquiry by the police into a petition case against 
one Jugal Kishore., The latter had made a statement implicating a number of 
ns in the course of the examination by the police and of his own accord lodged 

a First Information Report against them accusing them of selling and buying minor 
girls for the purpose of illicit intercourse. As a result of that information certain 
persons were proceeded against but not the Raja of Aul. In what sense then, 
as applied to criminal proceedings, is the term “ prosecution ” to be understood ? 
In Yates v. The Queent, it was pointed out by the Court of Appeal in England that 
a prosecution could not be said to commence before a person was summoned to 
answer a complaint. In Golap Jan v. Bholanath Khetiry*?, a complaint had been 
made before a magistrate by the defendant against the plaintiff of criminal breach 
of trust. The magistrate referred the matter to the police under section 202, 
Criminal Procedure Code, for inquiry and on receipt of the police report dismissed 
the complaint. It was held that since no prosecution had commenced no action 
for damages for malicious prosecution will he. In Madras also a similar view was 
taken, Sheik Meeran Sahib v. Ratnavelu Mudali® ; see also Subag Chamar v. Nand Lal 
Sahut, Ali Muhammad v. Zakir Ali’, Gowri Singh v. Venkanna®. A different opinion 
was expressed by the Calcutta High Court in Crowdy v. Reilly’, where it was held 
that a suit for malicious prosecution would lie whenever the criminal law had been 
set in motion maliciously and without reasonable cause and that it is not necessary 
that there should have been a prosecution in the restricted sense in which the term 
is used in the Criminal Procedure Code. In that case the complainant had not 
asked for the prosecution of the plaintiff but had only prayed for security proceedings 
being taken, which, however, was not done. In a later case, Bishun Prasad Narain 
Singh v. Phulman Singh®, though the complainant had only requested that security 
proceedings may be taken against the plaintiff, facts had been alleged against the 
plaintiff in the complaint on which it would have been open to the magistrate 
to frame a charge. But after ordering an inquiry by the police the complaint was 
dismissed. It was held that, in the circumstances, the prosecution of the case had 
commenced and hence the suit for malicious prosecution would lie. The Court 
took the view that the prosecution commenced when the prosecutor took the initial 
step, namely, made his complaint to the magistrate. A similar opinion is to be 
found in other cases, Gur Saran Dass v. Israr Haidar*, Narendra Nath De v. Jyotish 
Chandra Pal)®, Rabindra Nath Das v. Jogendranath Debt. The difference between 
all these decisions and the Privy Council decision in Raja Braja Sunder Deb v. Bamdeb 
Das1? is that in the last case there had been no proceedings before a magistrate 
in which the plaintiff was involved, whereas in all the other cases the plaintiff 
was involved in magisterial action whether the complaint had only sought his 
being proceeded against under the security sections only or in any other manner. 
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‘The present decision seems to hold that in the latter type of cases, even if the 
‘magisterial proceedings did not result in a trial against the plaintiff, prosecution 
could be deemed to have been launched for purposes of an action for damages for 
malicious prosecution. Sir John Beaumont observed: “To found an action 
for damages for malicious prosecution based upon criminal proceedings the test 
is not whether the criminal proceedings have reached a stage at which they may 
be correctly described as a prosecution ; the test is whether such proceedings 
have reached a stage at which damage to the plaintiff results. ‘Their Lordships 
are not prepared to go as far as some of the Courts in India in saying that the mere 
presentation of a false complaint which first seeks to set the criminal law in motion 
will per se found an action for damages for malicious prosecution. Ifthe magis- 
trate dismisses the complaint as disclosing no offence with which he can deal, 
it may well be that there has been nothing but an unsuccessful attempt to set the 
criminal law in motion, and no damage to the plaintiff results.” 


RAJAGOPALA AYYAR D. VENKATARAMAN, (1947) 1 M.L.J. 37 (P.G.). 


This is probably the first time when the Privy Council lays down directly that 
in partition decrees relating to Hindu joint family properties a provision should be 
made for the marriage expenses of the unmarried daughters of the family. The 
.daughter’s right to maintenance and marriage expenses in a Hindu joint family 
arises by virtue of her membership of the family. It is a relic of her early right to 

roperty. It does not arise merely by reason of the parental obligation. In early 
law the rights of both sons and daughters were probably imperfect rights in property 
which could not be materialised by compelling a partition against the wishes of 
the father. But in course of time while the son’s right gradually developed into 
a right to partition the daughter's right which at one time had come to be recognised 
as entitling her to a fourth share as against the brothers 1, gradually deteriorated 
into merely a right to maintenance and marriage we ea Subbayya v. Anantaramayya*, 
Ramakrishna v. Parameswara’. Being a right in substitution of the right to a share 
of the family property it was recognised that the right could not be affected or 
defeated by any partition of the family properties among her brothers. ‘The reser- 
vation of an anticipatory provision at the ume of the family partition to cover the 
marriage expenses would thus be a proper arrangement and will be perfectly 
valid, Ramalinga v. Narayana*. ‘The case under notice applies this principle. There 
-the girl was five years old at the time of the disruption of the joint family consisting 
of a father and his sons. The Judicial Committee adopted the following statement 
cof Sir Dinshaw Mulla as a correct assessment of the law : “ The case of an unmarried 
daughter stands on a different footing. Her right to maintenance and marriage 
expenses out of the joint family property is in lieu of a share on partition”®. It was 
held accordingly that where there is a suit for partition, provision should be made 
tn the decree for the daughter’s marriage expenses. It would not matter even 
-if by the time of the decree the daughter has got married and another person has 
“met the expenditure. 
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SHANKAR Narayan v. THE Barst LIGHT Ramway Co., LTD., 49 Bom.L.R. 178. 


A question of great interest—the nature cf the contract evidenced by the sale 
of a third class ticket by the railway authorities to a passenger—fell to be examined 
in this-¢ase. The plaintiff wanted to attend a fair at Pandharipur. He took 
a third class ticket from Dhulia to Pandharipur and travelled by the G.I.P.Railway 
up to Kurdwadi where he had to change into the Barsi Light Railway train. Since 
there was no accommodation in that train available in the third class compartment 
he was asked to sit in a goods wagon described as Prilgrim’s Traffic Vehicle. The 
passenger had to endure much inconvenience and missed the comforts and amenities 
available in the third class compartment. He thereupon brought an action for 
the recovery of damages to assert his right to travel by the usual third class compart- 
ment. Section 67 of the Railways Act (Act IX of 1890) provides: ““ Fares shall 
be deemed to be accepted, and tickets to be issued, subject to the condition of 
there being room available in the train for which the tickets are issued.” Prima facie 
this would suggest that if no room is in fact available the fares are liable to be 
refunded by the railway company. The issue of a ticket does not constitute a 
guarantee of accommodation though it may well be that no tickets will or are likely 
to be issued if the railway authorities are aware beforehand of lack of accommo- 
dation. The latter is dependent on the day to day conditions which are variable 
in nature. The decision in Jones v. Great Northern Railway Co., shows that, though 
in normal times when a ticket is issued but accommodation is unavailable, the 
passenger might succeed in recovering damages, yet in abnormal situations lack 
of accommodation cannot be a ground of complaint. The Court observed : 
‘Although in normal times the plaintiff might succeed, yet the passenger’s contract 
must be affected by the existing conditions of railway travel and by the inability 
of the rilway company owing to Government action to give, at all times, the pre- 
war accommodation. The only duty of the company was to give such accommo- 
dation as it could and the passengers had no legal ground of complaint for in- 
convenience or discomfort from overcrowding in the circumstances mentioned.” 
In Manendra Chandra v. East Indian Railway Co.,* it was pointed out that section 
67 not only operates where the compartments of the particular class are available 
but there is no room but it also extends to a case where there is no compartment 
of that class at all. The result would thus seem to be that if the third class passenger 
finds that there was no third class accommodation offered to him he might decline 
to travel by the goods wagon or any other substitute offered and take back the 
fare that he had paid. 


Tumpu DHANSINGH v. PROVINCE OF BomsBay, 49 Bom.L.R. 209. 


Interesting questions of law relating to revenue sales fell to be decided in the 
above case. It was held (i) that a revenue sale which savours more or less like a 
forfeiture or foreclosure of the defaulter’s property is not justified by the provisions 
of the Bombay Land Revenue Code and (ti) that in the absence of a reservation 
in that behalf the Government cannot employ any one to bid at such a sale on 
its behalf. Where the officer conducting the auction knowingly allowed such a bid 
to be made the sale will be regarded as fraudulent and is liable to be set aside. 
In the case under notice, in default of payment of revenue there was an auction 
sale of the defaulter’s property which was of substantial value, worth about Rs. 4,500. 
The property was advertised to be sold in lots and a reserve price had been fixed 
in respect of each lot. The Government had not however reserved for itself a 
right to bid. There were no bidders and the sale was therefore postponed. A 
new order for sale was made. A new proclamation was issued giving notice of sale 
on a specified date. There were again no bids and the entire property was sold 
for a nominal sum of one rupee to a revenue official acting for and on behalf of the 
Government. This was done in accordance with a Resolution of the Bombay 
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Government in its Public Works Department. It was not suggested that the 
Resolution had any statutory effect or was anything more than an administrative 
instruction by Government for the guidance of its officers. The English common 
law rule is that where a seller has not reserved by notification the right to bid or 
have bids made on his behalf it is not lawful for him to bid or to employ any one 
in that behalf or for the auctioneer knowingly to take in any such bid, Bexwell v. 
Christie 1, Howard v. Castle. In regard to a sale of goods, section 58 (4) of the English 
Sale of Goods Act provides: “‘ Where a right to bid is expressly reserved but not 
otherwise, the seller, or any one person on his behalf may bid at the auction.” In 
India the Sale of Goods Act provides in section 64 that a right to bid may be reserved 
expressly by or on behalf of the seller and, where such right is expressly so reserved, 
but not otherwise the seller or any one person on his behalf may bid at the auction. 
It is further provided that where no such reservation has been notified it shall not 
be lawful for the seller to bid himself or to employ any person to bid at such sale, 
or for the auctioneer knowingly to take any bid from the seller or any such person 
and any sale in contravention of the rule may be treated as fraudulent by the buyer. 
The principles underlying these provisions should be equally available in the case 
of a sale of immoveable property. Nor is there anything anywhere to suggest that 
if the Government is the seller it should have a privileged position. At any rate 
it is clear that such a position can be claimed only by reason of special provisions 
oflaw. ‘There is not, as the learned Chief Justice observed in the case under notice, 
any Act in India which governs auctioneers and the holding of auction sales with 
regard to immoveable property, nor has any particular custom or usage in relation 
to such sales been suggested at the bar. In default of statutory provisions governing 
the matter the principles of English law were held to be applicable and in the 
circumstances of the case what had happened was characterised as “‘ a very startling 
occurrence,” that the alleged sale was a nullity and that the Bombay Land Revenue 
Code contains no power either to forfeit or to foreclose a defaulter’s property. 


Another point in the case was whether the Civil Court has jurisdiction to give 
relief in the matter. Section 11 of the Bombay Revenue Jurisdiction Act, 1876, 
states: “No Civil Court shall entertain any suit against the Crown on account 
of any act or omission of any Revenue officer unless the plaintiff first proves that 
previously to bringing his suit he has presented all such appeals allowed by the law 
for the time being in force, as within the period of limitation allowed for bringing 
such suit it was possible to present.” Section 203 of the Bombay Land Revenue 
Code provides: “In the absence of any express provision of this Act, or of any 
law for the time being in force to the contrary, an appeal shall lie from any decision 
or order passed by a revenue officer under this Act or any other law for the time 
being in force, to that officer’s immediate superior, whether such decision or order 
may itself have been passed on appeal from a subordinate officer’s decision or 
order or not.” ‘The question was whether in the face of these provisions a suit 
could be brought without moving the revenue authorities inthe matter. It was 
held that the decision or order contemplated by the above provisions must be a 
decision or order of a quasi-judicial character and not an administrative order as 
in the present case and secondly, where the proceedings are ultra vires, it would 


always be open to the party without filing an appeal to bring a suit, Anant Nulkar 
v. Secretary of State. 


DIGAMBER SHRIDHAR J. RAMRATAN, 49 Bom.L.R. 281. 


A question which constantly recurs was decided in this case which held that 
in the case of a possessory mortgage where the mortgagor is not entitled to possession 
prior to redemption, the possession of a trespasser can be adverse to the mortgagor 
if it can be shown that he had notice or knowledge of such possession. There is 
however a conflict of judicial opinion on the matter and it is unfortunate that no 
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finality has been so far achieved. In Bejoy Chunder Banerjee v. Kally Prosunno Mooker- 

jeet, Markby J., observed: “ By adverse possession, I understand to be meant 
possession by a person holding the land, on his own behalf of some person other 
than the true owner, the true owner having a right to immediate possession.” Simi- 
lar sentiments were expressed in Bhavrav v. Rakhmin?. In reference to Justice 
Markby’s definition of adverse possession, in Tarubai v. Venkatrao 3 Batty, J., 
observed: ‘The last five words of this passage are essential. For if the true 
owner has no right to immediate possession, it is practically immaterial to him who 
is in possession. Having no right himself to possession he cannot eject the person 
in possession : Contra non valentem agere non currit praescriptio. A claim not divulged 
or communicated or manifested by overt acts affecting existing rights gives no 
apparent cause of action and no article of the Limitation Act appears to apply 
before the right to sue accrues.” The learned Judge aan : “No doubt, 
as long as the mortgagee is in possession, he and all claiming under him represent 
the mortgagor’s possession. Ifthe mortgagee in possession is dispossessed on grounds 
affecting only his right, as for instance, his right as heir to represent the original 
mortgagee, or his right as in Parmananddas v. Jamnabait, to possession in spite of 
a third party’s lien on the property, then the dispossession of the mortgagee obviously 
does not imperil or call in question any right of the mortgagor and the mortgagor 
is not concerned or entitled to insist on being immediately restored to possession, 
and the possession taken is not adverse to him and cannot cause time to run against 
him. To give the mortgagor a right to insist on immediate possession there must 
be an unequivecal ouster preventing the possession of the mortgagor from conti- 
nuing altogether by leaving no room for doubt that the person taking possession 
does not profess to represent the mortgagor but to hold in spite of him. In such 
a case the mortgagor is as effectually and unmistakeably displaced as if there had 
been no mortgage at all.” That the possession of the trespasser may be adverse 
to the mortgagor even in the case of a possessory mortgage was recognised in Puttappa 
V. Thimmaji®, Gurunath v. Suryakant®. Certain other Bombay decisions have suggested 
that in the case of a possessory mortgage, the mortgagor not being entitled to 
possession prior to redemption, a trespasser’s possession can be adverse to the mort- 
gagee only, Chinto v. Janki” (per Telang. J.,) Vinayak v. Mainai®, Gitabai v. Krishna 
Malhari®, Tarabai v. Dattaram1? (per Macleod. C.J.). The latter view has also 
been followed in Zinda v. Mi. Roshnat11, Dubraj Mahto v. Lalji Sahai14, Salig Ram v. 
Gouri Shanker48, Narattam Dey v. Debendra Lal Khant. The Madras High Court 
has approved of the first of the views set out. In Periya Aiya Ambalam v. Shunmugha- 
sundaram 15 it was stated: “ When the owner of the property in possession is dis- 
possessed, the trespasser’s possession is clearly adverse to him from its inception, 
as, to his knowledge, the property is held against his will, and he must assert his 
right within twelve years of his dispossession. But if his mortgagee who has teen 
placed in possession by him, is followed by another person there is no presumption 
in law that such possession was taken without any right. He may be an assignee 
of the mortgagee or one who purchases the mortgage as a mortgage, or he may 
be an adverse claimant to the mortgage right ; when more than one inference may 
be drawn that inference should not be drawn which imputes a wrongful act to 
a person.” Itis, with respect, submitted that this view alone seems to be correct. 
The possession of the third person will not prima facie be adverse to the mortgagor. 
It will lie on the trespasser to prove how and when he assailed the interest of the 
mortgagor, that is, when and how his possession became adverse to the mortgagor. 
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SANYASILINGAM D. EXCHANGE BANK ETO., LTD., 49 Bom.L.R. 309. 


A matter of great importance concerning the law applicable to negotiable 
instruments is discussed in this case. The question was whether a bank draft 
drawn by the branch office of a bank on its own head office amounts to a cheque 
within the meaning of the Negotiable Instruments Act so as to attract the protection 
contained in section 131 of that Act. Section 6 defines a cheque as a bill of exchange 
drawn on a specified banker and not expressed to be payable otherwise than on 
demand. And section 5 defines a bill of exchange as an intrument in writing 
containing an unconditional order signed by the maker directing a certain person 
to pay a certain sum of money only to or to the order of a certain person or to the 
bearer of the instrument. A bank draft drawn by a branch office on its own head 
office is no doubt a billof exchange. It was argued that being crossed and payable 
on demand on presentation it would amount to a cheque. While the English Bills 
of Exchange Act refers to the drawee being “ third parties or third persons ”’ sec- 
tion 5 of the Negotiable Instruments Act uses the words “a certain person” in 
reference to the drawee thereby suggesting that the drawee may be the maker 
himself. The reasoning however loses force when it is seen that in the definition 
of a promissory note in section 4 also the same words are used, where there could 
be no doubt that the other party to the note must be a third person. A more power- 
ful argument is that in Ross v. London County Westminster & Parr’s Bank Lid. 1, referring 
to the arguments of counsel, Bailhache. J., observed: “One of the instruments 
in question was drawn upon a bank by that bank itself, and it was said on behalf 
of the plaintiff that an instrument so drawn was not a cheque, within the meaning 
of the Bills of Exchange Act, 1882, and therefore that section 82 did not apply 
to it. I think that the instrument was a cheque and for this purpose comes within 
the same category”. This argument also becomes ineffective in view of the fact 
that the observation had overlooked what had been laid down by the House of 
Lords in Capital & Counties Bank v. Gordon; London City & Midland Bank v. Gordon. 
There, referring to certain drafts of the appellant bank, it was stated by Lord Lindley 
that the bank which was both drawer and drawee was “ not entitled to treat them 
as bills of exchange as defined in section 3 of the Bills of Exchange Act, although 
a holder may sue the bank upon them, and treat them either as bills of exchange 
or as promissory notes ; section 5, sub-section 2. An instrument on which no action 
can be brought by the drawer can hardly be a bill of exchange within section 3 
of the Act whatever it may be called in ordinary talk.” Thus according to Lord 
Lindlev the test of a bill of exchange is whether the drawer can at any time bring an action 
on that instrument as against the drawee. Itis true that in England the Bills of Exchange 
Act has subsequently been amended so as to bring drafts such as those concerned 
in the present case within the scope of a bill of cxchange—see 22 & 23 Geo. 5 c. 44. 
That, however, can hardly affect the validity of the test as to a bill of exchange pro- 
pounded by Lord Lindley, in cases where there is no special legislative provision 
such as that now made in England. Judged by Lord Lindley’s test it is clear that 
the bank draft in the case under notice was not a bill of exchange or cheque. There 
is some internal evidence afforded by the Negotiable Instruments Act itself to 
suggest that a bank draft by a branch office of a bank on its head office or any other 
branch office will not amount to a cheque attracting section 131. Section 85 
states that were a cheque payable to order purports to be endorsed by or on behalf 
of the payee the drawee is discharged by payment in due course. Section 85-A 
enacted in 1935 provides that where any draft drawn by one office of a bank upon 
another office of the same bank for a sum of moncy Hise ha to order on demand 
purports to be endorsed by or on behalf of the payee, the bank is discharged by pay- 
ment in due course. The latter section will be otiose ifevery draft amounts to a 
cheque. A harmonious construction of sections 85 and 85-A suggests that a dis- 
tinction exists between a draft drawn by one bank upon another bank and a draft 
drawn by one office of a bank on another office of the same bank, that while the 
former may be regarded as a cheque the latter will not be. .Also it is a relevant 
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consideration that while section 8 5-A has been added enlarging the scope of section 
85 there has been no similar amendment to enlarge the scope of the protection 
afforded by section 131. 


EMPEROR 0. JEHANGIR JASSAWALA, 49 Bom.L.R. 393. 


This decision holds that the High Court has no inherent power to make an 
order prohibiting a person from commencing any criminal proceedings on the 
ground that he is a vexatious litigant. Section 561-A of the Code of Criminal 
Procedure provides : “ Nothing in this code shall be deemed to limit or affect the 
inherent power of the High Court to make such orders as may be necessary to give 
effect to any order under this code, or to prevent abuse of the process of any Court 
or otherwise to secure the ends of justice’. The language ia certainly wide. In 
King Emperor v. Khwaja Nazir Ahmed, adverting to the scope of the section 
the Privy Council observed : “It has sometimes been thought that section 561-A 
has given increased powers to the Court which it did not possess before that section 
was enacted. Butthisisnotso. The section gives no new powers ; it only provides 
that those which the Court already inherently possesses shall be preserved and is 
inserted, as their Lordships think, lest it should be considered that the only powers 
possessed by the Court are those expressly conferred by the Criminal Procedure 
Code, and that no inherent ne S survived the passing of the Act.” The 
question would therefore be whether the High Court had any power even prior 
to the enactment of the Criminal Procedure Code to control the institution of 
vexatious or frivolous criminal proceedings. The High Courts powers flow under 
the provisions of the High Courts Act and the Letters Patent and include powers 
inherited from its predecessors. No doubt various provisions exist giving power 
to the High Court to prevent vexatious and frivolous applications in proceedings 
pending before it. But that would be a different matter altogether. Looking to 
the English law, it is clear that the Supreme Court has not generally exercised 
any power to restrain proceedings except where the power has been available under 
statute, first by the Vexatious Actions Act, 1869 and 1896 and now under section 
51 (1) of the Supreme Court of Judicature (Consolidation) Act, 1925. In Vexatious 
Actions Act, 1896, In re ; Bolar In re?, the scope of the power conferred by the Act 
of 1896, to control vexatious and frivolous proceedings was examined and Kennedy 
L.J., observed: “Is it reasonable to suppose that the Legislature, when by this 
Act, it gave the High Court power by order to prevent a person who had habitually 
and persistently instituted civil proceedings in the High Court or any inferior Court 
without any reasonable ground from instituting legal proceedings in the High 
Court or any other Court, intended that such a vexatious litigant, man or woman, 
should not if robbed or assaulted he entitled to give the criminal wrongdoer in charge 
or to apply to a magistrate for a summons, without first going to a Judge in chambers 
in London or to a divisional Court and satisfying the judge or the Court that his 
proceeding is not an abuse of the process of the Court. But for the divergence of 
opinion in the present case, both in the Divisional Court and in this 
Court, I should have humbly ventured to think that the refusal of the 
institution of proceedings to obtain redress for a criminal wrong, however 
vexatiously litigious the applicant for that redress may have been, unless 
he first instituted an inquiry into the merits of his claim by civil pro- 
ceedings in the High Court in London to get leave to institute the Criminal 
proceedings............. was in itself sufficient to show that the construction 
which the appellant seeks to put upon ‘legal proceedings’ in this statute was 
untenable. And in this connection it is not an unimportant consideration that 
in the case of indictable offences our law in the preliminary stage before the magis- 
trate, or if the matter goes before the grand jury in their inquiry, has already given 
ample safeguards against the further prosecution of anything like a frivolous charge.” 
It follows that the High Court in India cannot claim the right to control the insti- 
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tution of criminal proceedings on the basis of any jurisdiction derived through the 
Supreme Court from the King’s Bench in England. So neither as part of any 
statutory powers nor on the footing of any inherited powers can the High Gourt 
prevent the institution of vexatious criminal proceedings. But as pointed out 
in the case under notice, it is not as if there are not other powers which could be 
used to check such proceedings. Section 250 of the Criminal Procedure Code 
contains useful provisions in this connection. Under that sectìon the magistrate 
can call upon a person who has been found to have frivolously and vexatiously 
filed a complaint to show cause why he should not be directed to pay compensation 
to the accused who have been either discharged or acquitted in the proceedings 
resulting from the complaint and if the magistrate in spite of any cause shown is 
satisfied for reasons to be recorded by him in writing that the accusation was false 
or frivolous or vexatious, he can direct compensation not exceeding Rs. 100 to be 
paid to the accused or to each of them. The section further provides that the 
Magistrate may also direct the person ordered to pay compensation to suffer in 
default of payment, imprisonment for a period not exceeding thirty days. A 
resort to this section may often produce a deterrent effect. In that way only and 
not through any inherent powers could the High Court control the institution of 
frivolous criminal proceedings. 


MAHOMED JuSAB ABDULLA v. FATMABAI JUSAB ABDULLA, 49 Bom.L.R. 505. 


An interesting point under Muslim Law is dealt with in this case. In English 
law when property is limited in favour of two persons without words of severance 
a joint tenancy results. Such a tenancy is characterised by unity of title, unity 
of possession, unity of time and unity of interest. The Indian Succession Act has 
adopted the same principle, see sections 106 and 107 and the illustrations to the 
sections. So far, however, as Hindus are concerned the Privy Council has repeatedly 
stated that except in the case of joint property owned by an undivided family 
governed by the Mitakshara the principle of joint tenancy is unknown to 
Hindu Law. Jogeswar Narain v. Ram Chandra Dutt!, Bahu Rani v. Rajendra’. The 
statement is not quite correct. For one thing the form ofjoint tenancy involved 
in the Hindu Law coparcenary bears no more than a superficial resemblance to the 
pure joint tenancy of the English law. Again it has been recognised that co- 
widows or daughters succeeding to the property of a deceased take as joint tenants. 
So also in Mahommed Hussein v. Kishva Nandan®, the Judicial Committee has itself 
held that two or more daughter’s sons when succeeding to the estate of the maternal 
grandfather take the property where they are members of a joint family as joint ten- 
ants with rights ofsurvivorship but not as coparceners. Whether by express limitation 
a joint tenancy cannot be created cannot be deemed to have been negatived. In 
the case under notice the question was whether the Muslim law prohibited the 
creation of a joint tenancy. The doctrine of mushaa would no doubt invalidate 
gifts likely to result in confusion. The Hedaya has discussed the specific question 
whether the gift of a house to two men could be validly made*. The opinion of 
Abu Haneefa is that such a gift would be void, as according to him it is the gift 
of half the house to each of them and there is the danger of a mixture of the property 
taking place. His two disciples Abu Yusuf and Imam Mahomed, have however 
taken a different view. They hold the gift to be valid by regarding it as a gift of 
the whole house to each of the donees. Each takes an interest in the entirety of the 
property and not in any share of it. This is exactly the hall mark of the English 
joint tenancy . So it would seem that according to the disciples a joint tenancy 
can validly be created. And in India it is the view of the two disciples that is 
followed in preference to the view of Abu Haneefa. The validity of gifts in favour 
of two persons as joint tenants has also been recognised by judicial decisions, Rujabat 
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v. Ismail Ahmed}, Ebrahim v. Bai Asit, Musa Baba v. Badesakeb?. The case under 
notice takes the same view and holds that there is nothing in the principles of 
Muslim law prohibiting the creation of joint tenancies. 


ZAHIRUDDIN 2. EMPEROR, (1947) 1 M.L.J. 339: 49 Bom.L.R. 521 (P.C.). 


The scope of section 162 of the Code of Criminal Procedure has often come 
up for examination by the Judicial Committee. A recent instance is afforded by 
the decision in Pulukuri Kotayya v. King-Emperor*. The present is yet another 
instructive judgment on the nature of the prescription contained in section 162 (1). 
That section provides that no statement made by a person to a police officer in 
the course of an investigation shall, if reduced to writing, be signed by the person 
making it; nor shall any such statement or record thereof, whether in a police 
diary or otherwise, or any part of it be used for any purpose (save as to certain 
exceptions) at any inquiry or trial in respect of any offence under investigation 
at the time when such statement was made. In the case under review the witness 
had not merely signed the statement he had made to the police hut had freely and 
substantially made use of the statement to refresh his memory when he went into 
the witness box and gave his testimony. As to the effect of these contraventions 
of the provisions of section 162 (1) of the Code of Criminal Procedure, the Calcutta 
High Court had held in the present case: ‘that breaches of the provisions of 
section 162 of the Code of Criminal Procedure are not in themselves necessarily 
fatal to the proceedings and may in appropriate circumstances be ‘ cured’ as the 
expression is under the terms of section 537 of the Code of Criminal Procedure.” 
It was contended before the Judicial Committee that these acts of misuse of section 
162 were not mere irregularities and therefore could not be cured by section 537. 
In Maganlal Radhakishan v. Emperor’, it was held that the fact that a statement 
made to a police officer in the course of an investigation was signed by the witness 
contravening the mandatory requirements of section 162 (1) was not enough to 
vitiate the trial or proceeding unless the defence was in any way prejudiced thereby. 
In Emperor v. Samiullah®, the view has been expressed that where during the investi- 
gation the witness had been made to sign the statement he had made before the 
investigating officer, the evidence of such witness is inadmissible. In Bhuneshwari 
Pershad v. Emperor’, it was pointed out that the policy underlying the rule contained 
in the section seems to be that witnesses at the trial should be free to make any 
statements in favour'of the accused which they should wish to make unhampered 
by anything they might have said or might have been made to say to the police. 
The result of witnesses’ signatures being obtained in their statements reduced to 
writing would be to tie them down to the statements so recorded or at any rate 
to give them the impression that they were not free to make a different statement. 
Where therefore the police officer during investigation of an offence obtains the 
signatures of witnesses to statements made by them and reduced into writing in 
contravention of section 162, the evidence of such witnesses must be rejected 
and it is not a mere irregularity which can be cured by section 537 but a clear 
illegality being a direct breach of a mandatory provision of law. The Lucknow 
aa Nagpur views thus differ in regard to the effect of obtaining the signatures 
of persons making statements during investigation. This matter as well as the effect 
of the contravention of the other prohibition in the section that the statements 
should not be used to refresh memory were fully gone into in the present case. 
Lord Normand observed: “It appears to their Lordships that the effect ofa 
contravention of the section depends on the prohibition that has been contravened. 
If the contravention consists in the signing of a statement made to the police and 
reduced into writing, the evidence of the witness who signed it does not become 
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inadmissible. There are no words either in the section or elsewhere in the statute 
which express or imply such a consequence. Still less can it be said that the statute 
has the effect of vitiating the whole proceedings when evidence is given by a witness 
who has signed such a statement. But the value of his evidence may be seriously 
impaired as a consequence of the contravention of the statutory safeguard against 
improper practices. The use by a witness while he is giving evidence of a statement 
made by him to the police raises different considerations. The categorical prohibi- 
tion of such use would be merely disregarded if reliance were to be placed on the 
evidence of a witness who had made material use of the statement when he was 
giving evidence of the trial. When therefore the magistrate or presiding Judge 
discovers that a witness has made material use of such a statement it is his duty 
under the section to disregard the evidence of that witness as inadmissible.” It 1s 
thus clear that the Lucknow view stands overruled in regard to the effect of obtaining 
the signature of the person making the statement during investigation. Breach of 
the injunction relating to it in section 162 is only an irregularity and in the absence 
of prejudice to the accused will not vitiate the trial. The user of such a statement 
to refresh memory substantially is however a more serious matter and the entire 
testimony of the witness would be rendered inadmissible. 


ANNAMALAI CHETTIAR v. RAMANATHAN CHETTIAR, (1947) 1 M.L.J. 54 (P.C.). 


This case deals with a question which looks common place but often arises. 
A sale of immoveable property had taken place. The consideration for the sale was 
the discharge of a debt due under a promissory note from the vendor to the vendee 
and certain costs and certain interest payable by him amounting in all to about 
Rs, 10,000, These items of consideration were recited in the sale deed itself. The 
promissory note was also produced. In those circumstances the question was 
whether a sum of Rs. 30,000 in cash shown to have been received by the vendor 
some time before the sale would raise a presumption that the promissory note 
debt would have been discharged from that amount. It is no doubt true that 
consideration for the sale should be made out but the production of the promissory 
note mentioned as one of the items of consideration probabilises the truth of the 
recitals and as such would have the effect of shifting the burden of proof to the 
person challenging the sale. It is for the latter to show that the promissory note 
in question had been discharged earlier. The mere fact that a sum of money 
sufficient to discharge that lability had been received by the debtor a few weeks 
earlier will not by itself prove any discharge. There were no other circumstances 
either from which it would be possible to presume any such payment or discharge. 
Nor was it a case of alienation by a qualified owner of property as would require 
justification for the alienation. The case was really one where there were few facts 
either for or against the vendee. The recital of the promissory note as an item of 
consideration was a factor in his favour. The receipt of Rs. 30,000 by the vendor 
earlier stood against him. Each circumstance by itself would be inconclusive. 
The production of the promissory note was the factor that ultimately turned the 
scale in favour of the sale transaction being valid. The conclusion was reached 
solely on the ground of the challenger being unable to discharge the burden of 
proof which had shifted to him from the purchaser, on production of the promissory 
note. 
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VELJI SHIVJI v. MATHURADAS Harmas, 49 Bom.L.R. 645. 


This decision deals with the effect of an abatement under the provisions of 
Order 22, rule 8 (1) of the Gode of Civil Procedure, where the official assignee decli- 
nes to give security for the costs of suit filed by the insolvent prior to his insolvency. 
It holds that the abatement is only against the official assignee so long as he is the 
dominus litis but will not preclude the insolvent on the annulment of his insolvency 
from continuing the suit unless the Court had also directed the dismissal of the 
suit on an application preferred by the defendant under Order 22, rule 8 (2). The 
scheme of Order 22, rule 8 is neither happily nor lucidly set out. Sub-clause (1) 
states that the insolvency of a plaintiff in any suit which the assignee might maintain 
for the benefit of his creditors, shall not cause the suit to abate unless such assignee 
declines to continue the suit or to give security for the costs thereof within such 
time as the Court may direct. The provision is negative in form and contemplates 
an abatement of the suit in the prescribed circumstances. ‘There is however no 
indication that the abatement is to be final. This is apparent from the provision 
in sub-clause (2) that where the assignee declines to give such security the defendant - 
may apply for the dismissal of the suit and the Court may make an order dismissing 
the suit and awarding the defendant the costs which he has incurred in defending 
the same to be proved as a debt against the plaintiff’s estate. ‘That the preferring ` 
of such an application is essential where the dismissal of the suit with costs is sought 
to be secured is reinforced by the provision in rule g (2) that the plaintift or his 
legal representative or the assignee, etc., may apply for an order to set aside the 
abatement or dismissal. But it is clear that a distinction is maintained between 
abatement and dismissal. Application under rule 8 (2) is contemplated only 
where dismissal is sought. As to abatement, that is automatic and does not require 
any declaration. But would that imply that abatement has not the same far 
reaching consequences as a dismissal, that abatement does not kill the suit but 
keeps it in a state of suspended animation? It is true that in Debt Baksh Singh v. 
Habib Shah}, the Privy Council has remarked that the principle of forfeiture of 
rights in consequence of a default in procedure by a party to a cause of action is 
a principle of punishment for such default. It is equally true that prima facte it 
seems unfair to extend that principle against the plaintiff who was not called upon 
to comply with any order of the Court and who was not in a position either, pending 
his insolvency, to go ahead with the litigation. It has however to be remembered 
that the official assignee in declining to give security for costs is acting in a respon- 
sible manner and does so as the representative ofthe insolvent as well. It may well 
be that in view of the responsible character of such action by the official assignee the 
law intended that his declining to give security should not have a restricted effect 
merely. The Code of Civil Procedure has no doubt in many places contemplated 
an abatement of the suit against a party only and not generally. Thus Order 22, 
rule 3 (2) provides for an abatement of the suit so far as the deceased plaintiff is 
concerned and Order 22, rule 4 (3) similarly provides for the abatement of the suit 
as against the deceased defendant. Far from these provisions suggesting that an 
abatement under rule 8 (1) should be held to operate against the official assignee 
only, they would tend to show that in the absence of express words restricting the 
effect of the abatement tothe official assignee, it would have a wider operation. Also 
to hold that the abatement operates qua the assignee only would not allow for the 
provision for the insolvent getting the abatement set aside under rule g (2). If the 
abatement does not have operation against the insolvent where is the necessity for 
having it set aside? It is difficult, with great respect, to agree with the contrary 
conclusion reached in this case. There a suit had been brought by the manager of 
an export business in November 1939 for recovery of what was due to him under the 
contract of employment, his service having been terminated. The suit was referred 
to a commissioner for taking accounts in February 1940. Pending the reference 
the plaintiff had been adjudicated an insolvent in January 1945 and iù August the 
Court called upon the official assignee to deposit security for costs which the assignee 
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declined. In April 1946 the insolvency was annulled and thereupon the plaintiff 
sought to go on with his suit when it was posted in July. 1946. 


LALCHAND HATANCHAN v. D’Souza, 49 Bom.L.R. 671. 


Section 78 of the Provincial Insolvency Act states that the period from the 
date of the order of adjudication to the date of the order of annulment shall be 
excluded for purposes of execution “ provided that nothing in this section shall 
apply to a suit or application in respect of a debt provable but not proved under 
this Act.” The question that fell for decision in the case under review was whether 
the words “‘ not proved ” in the section mean “not proved for any reason and 
in any circumstances whatsoever ” or whether they carry a more restricted signi- 
ficance. If the former interpretation were correct, then an order of annulment 
passed even after the expiry of the three years period in an intervening insolvency, 
in which, for no fault of the decree-holder the debt put forward by him had not 
been proved would have the effect of precluding him from taking out execution 
though the intervening period was one of enforced inactivity when he could not take 
any steps at all, other than putting forward his debt, to realise the same. ‘The 
meaning of the words “ provable ” and ““proof” has been considered by the Privy 
Council in Govind Prasad v. Pawan Kumar*. In that case, a decree-holder had filed 
an affidavit verifying the debt. A list of debts had been prepared in which his name 
had been entered as a creditor but some time later the Court passed an order which 
stated that the creditor was ‘‘ suspended ’’ from the schedule since the receiver 
had alleged that the debt was not fully binding on him and the creditor should 
therefore prove on what ground he had got his decree. Before anything happened 
there was an annulment of the adjudication. The creditor’s decree had been 
obtained in February, 1932. The adjudication was in July, 1932. The annul- 
ment was in February, 1934. In July, 1935, an application for the execution 
of the decree was presented. It was claimed to be in time as the adjudication 
was annulled only in 1934 and under section 78 (2) the time occupied by the 
insolvency proceedings could be deducted. On behalf of the debtor it-was con- 
tended that the proof had been rejected in fact by the Court’s order “ suspending ”’ 
the name of the creditor and that in any event the debt cannot be deemed to have 
been ‘‘ proved ” within the meaning of the Provincial Insolvency Act. The Privy 
Council rejected the contention holding that the terms ‘‘ proof” and “ provable ” 
should be understood in a technical sense, that section 49 prescribes the mode of 
proof, and if the requirements of that section have been complied with by the cre- 
ditor it is immaterial even if the Court has refrained from passing any order accepting 
the proof. Adverting to the arguments of counsel, the Privy Council observed : 
“How is the debt to be ‘ proved’ under the Act in question? The learned counsel 
answers that the debt can be said to be ‘proved’ only if the proof had been accept- 
ed by the Gourt.......... The word ‘suspended’ used in the order can: 
` have no special significance and it is not used in the Act anywhere in connection 
with this stage of the proceedings in insolvency. It imports that no decision to 
accept or reject the proof has been come to—in other words that the Court has not 
yet duachatged its duty to frame the schedule referred to in section 33 of the Act. 
The question remains, has the debt been ‘proved’ ? Section 49 provides the 
mode of proofunder the Act. It is not denied that the requirements of that section 
have been complied with by the respondent. Their Lordships have been shown no 
authority in support of the proposition that a debt can be said to be proved under 
the Act only ifitis accepted or admitted by the Court. ‘Provable’ and ‘ proof? 
are words of technical import in the language of the law of insolvency. A creditor 
proves his debt when he lodges a proof in the mode prescribed by the statute, that is, 
by fulfilling the requirements laid down in section 49 of the Act and when he has 
done that he has proved his debt within the meaning of the proviso to section 78 (2). 
Under section 33 of the Act the proof so tendered may be accepted or rejected by 
the Court or it may require further evidence ...... If the effect of an adjudi- 
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cation is to prevent the creditors from taking proceedings in the ordinary Courts 
of law for the realisation of their debts, it is only just, to exclude from the period 
of limitation the space of time that elapses between adjudication and its annulment. 
This is the just privilege accorded to the creditors under section 78 (2) of the Act. 
If the meaning sought to be put upon the word: ‘ proved’ by the learned counsel 
is accepted it is easy to see that the principle underlying the exemption thus granted 
may often be frustrated. Thus...... in a case where there has been an adjudi- 
cation which would prevent a creditor from following his remedy in a Court to 
realise his debt, he lodges proof of his claim as required by the statute, proof of 
which may be assumed will be accepted by the Court, if the adjudication is annulled 
before such acceptance, as may well happen, the creditor would lose his debt 
altogether. Their Lordships cannot accept an interpretation of the word ‘ proved’ 
in the proviso which will lead to such a result.” In the case under review the 
decree-holder had filed an affidavit to prove the amount due to him but there was 
nothing to show that the insolvency Court had ordered that the decretal debt was 
proved under the Provincial Insolvency Act. It was held that notwithstandin 
the absence of any such order, the debt should be deemed to have been prov 
so as to enable the decree-holder to claim the exemption in regard to limitation 
contained in section 78 (2). 


ADIVEPPA BABU 0. VEERABHADRAPPA BASWANTAPPA, 49 Bom.L.R. 676. 


Two points in Hindu law were considered in this case, namely, (i) whether 
a person convicted of murder can at all adopt and (ii) whether the effect of murder 
is only to create a-disqualification for purposes of succession to the victim by either 
inheritance or survivorship, but not for claiming the share in coparcenary property 
appertaining to the branch of the murderer as against the branch of the victim. 
In regard to the first question, it was assumed by the Judges that there would be 
no disqualification. They observed: “ There does not seem to be any foundation 
for such a (i.e., a contrary) suggestion.” Though no authority was noticed, there is 
in fact an earlier decision of the Bombay High Court itself taking the same view, 
. Vaman v. Krishnajit, In regard to the second question, the only text of the sastras 
having a bearing on the matter is the one suggesting the exclusion from inheritance 
of a * pitrudnt’—a son hostile to the father. The text shows how repugnant to 
the spirit of the Hindu law must be the contention that the estate of a deceased 
„person passes to the heir who murders him, as if it were a reward for his unnatural 
act. ‘The text in question has never been acted upon and it must be considered 
to be obsolete, Vedanayaga v. Vedammal*, Vedammal v. Vedanayaga®. Commission 
of murder is treated by the sastras as a mahapathaka and the sin involved entails 
degradation, But as pointed out in the first of the cases, it may well admit of 
doubt whether the injunctions connected with degradation were ever enforced 
otherwise than by expulsion from caste now relieved against by legislation. Also 
since the establishment of the British rule no one seems to have ventured to suggest 
in judicial proceedings that the sin attaching to the commission of murder, etc., 
entailed by itself forfeiture of civil rights as a matter of Hindu law. The reports 
contain no trace of recognition of any such doctrine. There is however the general 
principle of law expressed by the maxim “ nemo ex suo delicto meliorem suam conditionem 
facere potest.” One cannot take a benefit where one has to be punished. - The 
decision of the Privy Council in Kenchava v. Girimallappa* seems to suggest that 
any disqualification arising by reason of murder rests now more on general principles 
of justice, equity and good conscience than on any rule of Hindu law. The Privy 
Council observed : “‘ There is much to be said for the argument of the Subordinate 
judge that the principles of jurisprudence which can be traced in Hindu law would 
. warrant an inference that according to that law a man cannot take advantage of 
his own wrong, and that if this case had come under consideration by the Hindu 
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sages they would have determined it against the murderer. But it is unnecessary 
so to decide, because the alternative is between the Hindu law being as above 
stated or being for this purpose non-existent, and in this latter case the High Court 
have rightly decided that the principles of justice, equity and good conscience exclude 
the murderer.” It is well settled that a person suffering under any disability as 
regards succession suffers under the same disability as regards also survivorship, 
Kam Sahkye v. Lalla Laljee Sahye1. The disability seems to be only personal. For 
what is stated is that the murderer cannot take advantage of his own act. In 
Mst. Jind Kaur v. Indar Singh*®, the Lahore High Court held that it is not merely 
the murderer but his son also that will be excluded. The Madras High Court 
has differed from this view, Stanumurthayya v. Ramappa®. ‘There it was held that 
where a daughter had murdered her mother, the son of that daughter will not be 
barred from inheriting to the deceased inasmuch as his claim arises not through 
her but independently in his own right, though they are related to each other as 
mother and son. In Gangu v. Chandrabhagabat*, the wife of a murderer was held 
competent to succeed to the victim as the widow of a gotraja sapinda. Chanda- 
varkar, J., observed: “Itis no doubt, because she is the husband’s wife that she 
becomes a gotraja sapinda of the deceased. In other words, her status as wife 
is the cause of her status as gotraja sapinda. The former is the cause; the latter is 
the effect acua But... . the sapindaship is an entity by itself, distinct from, 
though arising out of, the cause. And it is the sapindaship which is the immediate 
cause of her heirship.”” This line of reasoning seems to have been approved by 
the Privy Council in Kenchava v. Girimallappa®. Referring to the Bombay decision 
the Privy Council observed: ‘‘In that case the wife of a murderer was held 
entitled to succeed to the estate of the murdered man; but that was not, because 
the wife deduced title through her husband, but because of the principle of Hindu 
family law that a wife becomes a member of her husband’s gotra, an actual relation 
of her husband’s relations in her own right, as it is called in Hindu law a gotraja 
sapinda.” It may therefore be taken that disqualification arising out of the 
commission of murder is personal to the murderer and cannot affect the right of 
another who though related to the murderer claims the property of the deceased 
in his own independent right. Nor can the disqualification operate where no 
advantage is sought to be gained as a result of the murder, as for instance, where 
the claim is for partition of the joint family properties and the allotment of a share 
by virtue of an antecedent coparcenary right. ‘Thus where the son adopted by 
the murderer does not claim either as heir to the murdered person or as entitled 
to take by survivorship the latter’s share but asks for a partition and allotment 
of the share appertaining to his branch, the disqualifying rule will have no operation. 


A oie MALL BAIROLIYA v. EMPEROR, 49 Bom.L.R. 688 : (1947) 2 M.L.J. 
32 .C.}. 

Section 14 of the Evidence Actis framed to avoid all technicalities as to the 
time within which the fact given as evidence as to the existence of any mental 
condition should have occurred. If the separation between the fact forming the 
basis of the charge and the fact sought to be proved to show the existence of the 
special state of mind needed to make out the offence is by an appreciable interval 
of time, that may affect weight but not the admissibility of the evidence. In R. v. 
Whiley®, it was observed: “True it is that the more detached the previous utterings 
are in point of time, the less relation they will bear to the particular uttering stated 
in the indictment: and when they are so distant the only question that can be 
made is whether they are sufficient to warrant the jury in making any inference 
from them as to the guilty knowledge of the prisoners, but it would not render 
the evidence inadmissible.” It would follow that the same principle will hold 
good even where a person is charged with having abetted the commission of an 
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offence. In the case under notice it was held comformably to these principles 
that where a person was charged with having abetted the commission by his employee 
of an offence under rule 81 (4) of the Defence of India Rules by selling salt at a 
price higher than the maximum price fixed by the Collector under rule 81 (2) 
the evidence of a number of dealers who spoke of transactions, not the subject 
of any charge, which they had with the accused, during or shortly before or after, 
the period covered by the dates of the offences charged, which if accepted would 
show that the accused knew of the contraventions of the rule by his employee and 
connived at them, will be relevant showing an intention to aid the commission 
of the offence, that the intentional omission to put a stop to the practice was an 
illegal omission within section 107, Indian Penal Code, and therefore the evidence 
was admissible to prove intention under section 14 of the Evidence Act. 


BHAGWAT Ram v. Ramji Ram, 49 Bom.L.R. 693 : (1947) 2 M.L.J. 67 (P.C.). 


Two interesting points in Hindu law are dealt with in this case. It lays down 
firstly that where a share has been reserved to the father at a partition of the joint 
family properties, it will not be competent to a son begotten as well as born after 
partition to re-open the partition and claim a re-distribution merely by reason 
of the fact that the partition had not been completed by a division of the properties 
by metes and bounds. In Girija Bat v. Sadashiv1, it has been pointed out:-that in 
Hindu law partition does not mean simply division of property into specific shares 
but that it covers as stated in Appooter v. Ramasubbier*, both division of title, and 
division of property and therefore the fact that actual division by metes and bounds. 
had not taken place cannot affect the quantum of share to which the plaintiff had 
already become entitled. In the case under notice, the suit for partition had been 
instituted on 15th July, 1932, and the after-born son had come into existence 
more than three years thereafter. 

Another question that fell to be adverted to by the Privy Council was whether 
in the suit for partition a coparcener who was a defendant to whom maintenance 
had been agreed to be paid at a certain rate could recover arrears due to him. 
The Bombay High Court had stated the lawto be that the remedy of the coparcener 
who is dissatisfied with the karta’s conduct is by way of partition only. This is no 
doubt in accordance with the decisions of the Bombay High Court in other cases, 
Himmatsingh v. Ganpat Singh*, Ramchandra v. Sakharam*, Bhupal v. Tavanappa®. Apro- 
pos of this point the Judicial Committee observed: “but the claim of defendant 
No. 2 in the present case for arrears of maintenance stands on a different footing 
and is distinguishable....... The claim for relief is based on a distinct 
agreement and the failure on the part of the defendant to carry it out. In their 
Lordships’ view, defendant No. 2 is entitled to relief to the extent to which he 
will be able to prove his claim.” It is a question whether these observations mean 
that in the absence of such special circumstances a coparcener cannot seek main- 
tenance as such by suit but should ask for partition. In Cherutty v. Nangamparambil 
Ravu®, it was observed : “The right of a coparcener to be maintained out of joint 
property is merely one of the modes in which the coparcenary right finds expression. 
That being so, it is not possible to agree with the view that that right is not to be 
exercised if there is a right to partition. There is no warrant for holding that 
an excluded member must either sue for partition or be content to remain without 
being maintained at the expense of the joint family property.” In Bombay itself, 
in Naranbhai v. Ranchod’, Chandavarkar, J., had observed: ‘“‘ Apart from authority 
there is no reason, founded on sound principle, why a Hindu coparcener, who is 
excluded from the enjoyment of his joint family rights, should be compelled at the 
instance of the other coparceners or strangers claiming under them and against his 
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will to break up the joint family and forced to a suit for partition.” In view of 
these differing pronouncements on the question and having regard to the form in 
which the particular coparcener’s claim for maintenance was raised iri the case 
under review it is difficult to take the Privy Council’s observations as affirming the 
Bombay view that a coparcener cannot sue for his maintenance as such but can 
only bring a suit for partition. Anyway, the present decision has not imparted 
any clarity to the situation, 


RAMCHANDRA Rao v. VITHAL, 49 Bom.L.R. 754. 


A questien relating to the construction of a decree, likely to arise often in prac- 
tice constitutes the special point about the above case. A decree for maintenance 
had provided that the amount shall be paid by the defendants out of the family 
property, that the defendants were not to be personally liable for that amount, that 
certain properties shall stand charged with their payment and that the decree- 
holder was entitled to put up for sale, if necessary, those properties in execution 
proceedings. The question was whether execution against other properties of 
the defendants could be sought without at any rate recourse in the first instance 
against the charged properties. A negative answer has been suggested in the deci- 
sion in Fatehchand v. Indian Cotton Co., Lid., Bombay 1, where it was held that the princi- 
ple is that where a charge is created in the decree over certain specified properties 
for the payment of the decretal amount the decree-holder should first exhaust his 
remedy against the charged properties before proceeding against other properties. 
The Court observed : “At the same time by specially indicating this property the 
parties evidently jntended it to be the primary remedy and the judgment-debtor was 
entitled to act on this belief with regard to the rest of his property. It therefore 
might be prejudicial to him if the decree-holder were allowed to desert his charge 
completely and suddenly pounce upon the other property”. A similar view has been 
expressed in Raychand Jwajiv. Basappa Virappa*. In that case Broomfield and Divatia, 
JJ., observed : “In every case it must essentially be a question of the construction 
of the decree, but unless the contrary appears, we think the ordinary rule should be 
that when a charge is created by act of parties... . the remedy of the holder 
of the charge is against the property charged only or at any rate against the property 
charged in the first instance”. A different view has been favoured by a Full Bench 
of the Bombay High Court in Gurappa Gurushiddappa v. Amarangji Vantchand’®. 
In that case the decree had directed the defendant to pay to the plaintiff a lump 
sum of Rs. 9,000 by yearly instalments of Rs. 2,000 and provided that on default 
of payment of two instalments the whole amcunt shall become ‘payable. It also 
provided that a charge shall be kept in favour of the plaintiff on certain properties 
for the amount and added that if defendant failed to pay the monies in time, the 
same should be recovered by a sale of the said properties. On failure by the defend- 
ant to pay, the charged properties were sold and there being a deficiency still left, 
the plaintiff sued for the attachment and sale of a house belonging to the defendant. 
On this matter the Full Bench observed: ‘‘ But in taking a charge it seems to me 
that what the creditor is looking to is his protection against the rights of the inter- 
vening creditors who may attach property of the judgment-debtor whilst the 
plaintiff’s hands are tied by the time given for payment of instalments. That 
seems to me to be the object of a charge; not to regulate the order in which the 
defendant’s property is liable to be attached. Taking clause (i) of this decree 
it is oy plain that it amounts to an order for payment, and if such a clause 
stood alone, it could be enforced by any of the methods authorised by the Civil 
Procedure Code including attachment and sale of any of the defendant’s property. 
There is nothing in the rest of the decree which expressly takes away or limits that 
right and I can see no reason why it should be held that the plaintiff has by impli- 
cation deprived himself of that right or delayed its enforcement merely because 
he has protected himself against the other creditors by taking a charge on part 
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of the defendant’s property.” Referring to the observations in Raychana’s case! 
holding the principle of O. 34, rule 6 to ke applicable to charge decrees based on 
consent, the Full Bench remarked: “To apply such a rule of construction to a 
consent decree for payment of money would seem to be wrong in principle and 
inexpedient in practice ....... I can see no justification for holding that 
by taking a charge on specific property the creditor’abandons his right to proceed 
against other properties of the debtor.” In a later case, Ramabai Balkrishna v. 
Janardan*, the Bombay High Court has distinguished the above Full Bench decision 
and held that to the extent to which Raychand’s case holds that the charged properties 
should be, proceeded first it cannot be deemed to be overruled by the Full Bench 
ruling. It is true that in the latter case the decree-holder had sought to proceed 
against the other properties only after exhausting the charged properties in the 
first instance. But as pointed out in the case under review, the Full Bench judgment 
does not proceed on the special facts of the case. The principle stated was that 
if there was nothing in the decree which expressly takes away or limits the rights 
of the decree-holder, the fact that the amount due stands charged on particular 
properties will affect neither his right to proceed against the other properties of 
the judgment-debtor, nor the order in which the remedies should be sought. In 
that view, there seems to be nothing to preclude the decree-holder in the present 
case from having recourse to the other properties of the judgment-debtor even 
before proceeding against the charged properties. 


Bar SAKRI v. Bar DHANI, 49 Bom.L.R. 762. — 


This case deals with a question which does not seem to be covered by any 
direct authority. It holds that under Order 40, rule 1, Givil Procedure Code, 
a receiver can be appointed pending the decision of an application for leave to sue 
in forma pauperis. It may be noted that while Order 38 and Order 39, dealing 
respectively with attachments before judgment and injunction, limit in terms the 
power to grant those remedies to suits, Order 40 does not contain any such limi- 
tation. It is also equally significant that while section 503 of the Civil Procedure 
Code of 1882 had provided that a receiver could be appointed of any property 
the subject-matter ofa suit, there is no such qualification in the language of Order 40, 
rule 1 of the present Code. In Chidambaram Chettiar v. Pethaperumal Chettiar’, it is 
recognised that the language of Order 40, rule 1 of the present Code has purposely 
been more widely expressed but that the Court’s power to appoint a receiver is 
limited to a case where proceedings are pending before it. The provision does 
not restrict the appointment of a receiver to a case of suits only ; by virtue of sec- 
tion 141 it stands extended to all proceedings. In Bat Jamnabat, In re‘, it was held 
that a receiver could be appointed in proceedings under section 12 of the Guardians 
and Wards Act. Robertson, J., who considered the matter fully, observed : 
“Turning to the Code, very wide powers are given to the Court as regards the 
appointment of a receiver. Section 141 of the Code provides that the procedure 
laid down in the Code in regard to suits should be followed as far as it can be made 
applicable in all proceedings of any Court of civil jurisdiction ; and having regard 
to the terms of section 12 of the Guardians and Wards Act that the Court may 
make such order for the protection of the property of the minor as it thinks proper, 
I am of opinion that section 141 of the Code makes applicable in a proceeding 
on a petition under that Act, the sections and orders dealing with the appointment 
of the receivers ..... Under Order 40, rule 1, where it appears to the Court 
to be just and convenient, the Gourt may by order appoint a receiver of any property 
whether before or after decree. The terms of that order could hardly be wider 
and it appears to me that if the Court is of the opinion that it is necessary for the 
protection of the property of the minor to appoint a receiver, then reading these 
sections and orders together it has the clearest power to do so. I cannot think | 
that Order 40, rule 1 is confined as was suggested, to a suit. It is quite true that 
a ee NI, 
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the words “ whether before or after decree’ are used in sub-clause (a) of sub-section (i) 
of Order 40, rule 1. But having regard to what I have already said as to section I41 
of the Code, I do not think that the appearance of the words in that sub-section 
ousts the jurisdiction of the Court.” The same conclusion has been reached by 
the Nagpur and Lahore Courts in Godubat v. Janabai + and Chandra v. Wati Jagannath 
Singh?. It is also true that sub-rule (2) refers to the parties to the ‘suit’ but the 
words of that sub-rule can hardly control the general words of sub-rule (1) in 
view of the fact that the language of the earlier section 503 has been deliberately 
amended. There are however decisions which have suggested that proceedings, 
for instance, under the Succession Certificate Act will not be such proceedings 
as are contemplated by Order 40, rule 1, Kanhaiya v. Kanhaiya Lal?, Likewise in 
Assardas Manghumal v. Mt. Thakurbai*, it has been held that a Court cannot appoint 
a receiver in a proceeding for the removal of a trustee and the appointment of a 
new trustee under section 74 of the Trusts Act. The Court observed: “It is no 
doubt true that the provisions of Order 40, rule 1, Civil Procedure Code, have been 
extended so as to enable the Court to appoint a receiver not only in pending suits 
but in proceedings other than suits. The point, however, is that the powers of the 
Court are limited to the appointment of a receiver in respect of property which 
is the subject-matter of such suit or proceedings ..... In proceedings under 
section 74 the only question which the Court is called upon to decide is whether 
the trustee who is sought to be removed is a fit person and should continue as such 
or not. If he is removed and another trustee is appointed in his place the trust 
property vests in the newly appointed trustee by virtue of section 75 of the Act 
who may then take proceedings to recover it. It 1s urged that if in the meantime 
the Court finds that there is danger of the trust property being done away with 
why should not the Court appoint a receiver for its interim protection. But the 
obvious answer to it is that section 74 affords only an alternative summary remedy 
for the removal of a trustee and that it is open to the beneficiaries or co-trustees, 
if any, to file a regular suit for his removal and for recovery of property if they 
apprehend that the trust property is likely to disappear and get a receiver appointed 
inthatsuit.” Itis interesting to note in this connection that in Mahadev v. Govinddas*, 
it was held that where under a scheme relating to a trust the District Judge has 
general control over the trustees and over their management of the trust properties, 
if in the exercise of his powers he finds it necessary to remove the trustees, he must 
be also “credited with the power to take emergency measures for ~ temporary 
management pending reconstitution of the board of trustees > and hence can 
appoint a receiver though there was no suit or original proceeding in the nature 
of a suit pending before him. It js true that the High Court regarded it as a power 
vested in the District Judge as a persona designata under the trust scheme rather 
than as a power exercised by the Court under the provisions of Order 40, rule 1 
of the Civil Procedure Code. The present case has made it clear that, to the extent 
to which the decisions mentioned’ above suggest that Order 40, rule I 
limits the class of e where a receiver can be appointed, it dissents from 
those decisions. One other consideration suggested as showing that a receiver 
cannot be.appointed unless there is a suit or other proceeding in the nature ofa 
suit pending before the Court, was that the appointment of a receiver is a substantive 
relief and should therefore be given in clear terms. An instance in point will be 
section 69-A of the Transfer of Property Act, under which a receiver may be appointed 
even without recourse to Court. But it is to be seen that there is no ambiguity 
or obscurity about the language of rule 1, which would warrant the entertainment 
of any doubt in regard to the matter. The only condition required to be satisfied 
is that the Court should feel that in the circumstances of the particular proceeding 
it would be just and convenient to appoint a receiver. 
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BASAYYA SHIVRASAYYA .v. BASLINGAYYA, 49 Bom.L.R. 775. 


One of the points decided in this case was that though a son en ventre sa mere 
is a pérson in existence for purposes of challenging an unauthorised alienation 
of his father the computation of his age starts only from the moment he is actually 
born and he will be entitled to the benefit of section 6 of the Limitation Act. In 
Ranodip Singh v. Parmeshwar Prasad1, a Hindu joint family consisted of a father 
and four sons. These latter had been born in 1886,.1891, 1897 and 1900. The 
father had made an alienation in 1893. At the time of the suit, the only person 
who could claim the benefit of sections 6 and 8 of the Limitation Act was the last 
of the sons, who had neither been born nor even conceived at the time of the alie- 
nation. In those circumstances, Sir Lawrence Jenkins observed: “To the con- 
tention that by the cited sections the period of limitation is extended for three years 
from the cessation of the fourth plaintiff’s minority, the answer is that by their 
express terms this extended period can only be claimed by a person entitled to 
institute the suit at the time from which the period of limitation is to be reckoned. 
The fourth plaintiff does not come within the description for at that time he was not 
jn existence.” From the context it is clear that the term ‘ existence’ is applied 
to refer to the right to institute the suit and has no reference to the computation 
of time. The right to institute the suit did not exist by reason of the plaintiff not 
having even been conceived at the time of alienation. In Udayamuthter v. Shanmugam 
Chetitar®, Madhavan Nair, J., was of the view that the above observation would 
“also cover the case of a son who though not born had yet been conceived and 
that he would be disentitled to the benefit of section 6 as a person not in existence. 
In Muhammad Khan v. Ahmad Khan’, the Lahore High Court held that it is not 
-possible to regard a son in the womb as a minor for purposes of section 6 of the 
Limitation Act inasmuch as the period of 18 years could not be counted from the 
date of his conception since the last date could not be fixed with certainty. This 
-difficulty does not really exist. Section 3 of the Indian Majority Act, 1875, lays 
down that ordinarily a person “shall be deemed to have attained his majority 
when he shall have completed his age of 18 years and not before.” And section 4 
-provides that in computing the age of any person the day on which he is born is 
to be included as a whole day and he shall be deemed to have attained majority 
at the beginning of the 18th anniversary of that day. It is well settled and it is 
also borne out by the provisions of section 4 cited supra that age is counted from 
‘birth and not from conception. In Athey v. Pickerings, Lid.*, the question was as 
to when the posthumous child of a workman killed in an accident in the course 
-of his employment at a time when his wife was pregnant, would complete 15 years 
of age. ‘Till then the child would be entitled to a certain sum under the Work- 
men’s Compensation Act. Lawrence, L.J., observed : “It seems to be a-fallacy 
to suppose that because a child is deemed to be born at a certain period, therefore 
‘the child attains its age of 21, or in this case 15, or is deemed to attain that age, before 
-it actually attains that age. ‘There is no requirement at all in the Act or in any 
of the circumstances to introduce the fiction into the actual facts of the ascertain- 
‘ment of the age of that child.” It is thus clear that the disability of minority 
„ceases in Indian law only on the expiry of 18 years from birth and the time or date 
of conception is irrelevant. That being so, the benefit of section 6 will be available 
to extend limitation as from the cessation of disability so computed. This view 
‘was adopted and the benefit of section 6 was given to a son in Ranganatha Reddi 
y. Ramaswami Mudali® where he was challenging the validity of an alienation made 
by his father after he was conceived but before he was born. The Madras High 
Court dissented from the view taken in the Lahore decision. The case under 
notice has expressed its preference for the Madras view. 
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Bacuar MISTRI v. SHANTI, I.L.R. 1946 All. 628. 


As remarked by Braund, J., this case deals with “ a short but interesting point 
under the Workmen’s Compensation Act.” A person lad been employed by a 
contractor, in connection with a contract to carry out the annual whitewashing 
of a hospital, for some ten or twelve days, on wages at eight annas per day. While 
whitewashing the ceiling and the walls the employee fell off a ladder and died as a 
result of the fall. The question was whether he was a “ workman’ within the 
_meaning of section 2 (1) (n) of the Workmen’s Compensation Act, 1923. According 
to that section a ‘ workman’ means ‘ any person (other than a person whose employ- 
ment,is of a casual nature and who is employed otherwise than for the purposes 
of the employer’s trade or business) who is (it) employed ..... on monthly 
wages not exceeding three hundred rupees in any such capacity as is specified in 
Schedule II. Heading (viii) in schedule II treats as a ‘workman’ any person 
“who is employed in the construction, repair or demolition ’”’ of certain buildings 
etc. For the benefit of the Act to reach an employee, three requisites should be 
satisfied : (1) the person should have been employed in “ construction, repair or 
demolition ° work ; (2) the employment should not have been casual and otherwise 
than for the employer’s business and (3) his monthly wages should not exceed 
rupees three hundred. In Dredge v. Conway jones and Co.*, it was held that the 
whitewashing of a ceiling fell within the ambit of the terms “ construction, repair 
or demolition.” The learned Master of the Rolls observed: “The conclusion 
to be arrived at is that painting, as one of the operations to which a building is 
exposed, comes under the head of repair, and, if painting does so, then equally 
whitewashing.” In Hoddinot v. Newton Chambers®, the House of Lords considered 
that the word ‘ repair’ would cover everything in the life of a building. A recent 
pronouncement on the scope of the term ‘repair’ is to be found in Bernman v. 
London & North Eastern Railway Co.*. ‘There an employee of a railway company had. 
lost his life while engaged in oiling the permanent way of the railway. It was 
held that any process which constituted the maintenance of the permanent way 
would be within the meaning of the term ‘ repair.’ In Nadtrshaw Hormusjt Sidhwa v. 
Krishnabai Bala*, the repainting of premises at any rate where necessary, was held by 
Beaumont, C. J., and Macklin, J., to be ‘ repair’ within the meaning of the Work- 
men’s Compensation Act. It is thus clear that in the case under notice the employee 
was certainly engaged in “ construction, repair or demolition ” at the time of his 
death. As to the second of the requirements for the applicability of the Act, it 
has been pointed out by Sulaiman, C. J., In Jn re Alam Singh®, that to take a person. 
outside the scope of the benefit of the Act the employment must be both casual 
and for a purpose other than the purposes of the employer’s business. ‘The condi- 
tions should be read not disjunctively but together. It would follow that where 
he is in fact employed for the purpose of the employer’s business, even if such em- 
ployment may be casual, the benefit of the Act would be available. It 1s interesting 
to note in this connection that in Thaver Brothers v. Muthu Martammal®, it was consi- 
dered that employment cannot be considered to be casual merely by reason of the 
fact that the employee had been working only for two days at the time the accident 
happened. In regard to the third condition, namely, that the wages should not 
exceed thrée hundred rupees, at first blush it looks as if wages of eight annas per 
day cannot constitute an employment on ‘“‘ monthly wages.” But it is clear 
that the condition prescribed only means that the employment must be at such a 
rate of wages as on a monthly basis would not amount to more than three hundred. 
rupees. The English Act of 1906 affords an instructive analogy in the matter. 
That Act prescribes :““ Workman ” does not include any person employed otherwise 
than by way of manual labour whose remuneration exceeds two hundred and fifty 
pounds a year. The assessment is to be per annum irrespective of how and when 
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itis payable. And in Ellerman’s City and Hall Lines v. Asis Thomas*, Beaumont, C.J. 
observed apropos of this question: “Jt seems to me quite impossible reading 
this Act as a whole to say that it was limited to workmen who are employed by 
the month so that it would not include workmen employed by the day or by the 
week or by the year.” A similar conclusion was reached by the Lahore High 
Court in Cooling Equipment Co. v. Zainab Bibit. In this decision a further qualifi- 
cation that the employment should be regular was suggested. The Court observed : 
“We do not consider that a man in regular employment who happens to be paid 
by the day is outside the category of a monthly wage earner”. ‘The emphasis on 
regular is somewhat debatable in view of the fact that the first part of the definition 
seems to contemplate the inclusion of certain types of employment of a casual 
nature also being included within the words “ employed on monthly wages.” 
Applying these tests it may, with respect, be urged that the conclusion reached 
in the present case that the servant employed by the contractor for the, purpose 
of whitewashing the hospital premises was a ‘workman’ within the meaning of that 
term in the Workmen’s Compensation Act, 1923 is quite in line with the authorities. 


RATTAN LAL GATTANI v. HARCHARAN LAL, I.L.R. (1947) All. 44. 


Under section 20 (c) of the Code of Civil Procedure, every suit shall be insti- 
tuted in a Court within the local limits of whose jurisdiction the cause of action 
wholly or in part arises. In Cooke v. Gill’, the expression “ cause of action” was 
defined as “ every fact which it would be necesary for the plaintiff to prove, if 
traversed, in order to support his right to the judgment of the Court. It does 
not comprise every piece of evidence which is necessary to prove each fact but 
every fact which is necessary to be proved.” ‘That an offer is part of the cause 
of action is made clear in Borthwick v. Walton’, Green v. Beach®. Where a contract 
is made by offer and acceptance sent through post between parties residing in 
different jurisdictions, it has been held in Clarke Brothers v. Knowles®, that the posting 
of the offer could not be deemed to be part of the cause of action within the meaning 
of section 74 of the English County Courts Act, 1888, the language of which is very 
much similar to that of section 20 (c) of the Civil Procedure Code. Lawrence, J., 
observed : “ I agree that the posting of the offer was no part of the cause of action. 
The making of the offer is part of the cause of action but an offer is made where 
it is received, and that in this case was at Croydon”. Similarly Lush, J., 
remarked : “ The material question is not where the offer was sent from but where 
it was made, and the making of the offer is proved by showing that it was 
received. Therefore the offer here was made in Croydon. The posting of it 
was no part of the cause of action.” The principles in India in regard to this 
matter are very much the same. In The National Insurance Co., Lid., Calcutta v. 
Seethammal’, the question turned upon whether a contract of insurance had been 
effected in Madras or in Calcutta. The proposal had been made in Madras to a 
company having its headquarters at Calcutta through its Madras agent who how- 
ever had no power to accept the policy. The proposal was posted at Madras and 
it was argued that the contract must therefore be deemed to have been made at 
the place where the offer had been posted. The contention was rejected and it 
was held that that an offer made through post is made at the place where it is received. 
A different view has been suggested in Engineering Supplies, Ltd., v. Dhandhania & 
Co.8 The contract there was between a merchant at Calcutta and an English com- 
pany. The offer was made by cable from Calcutta and was accepted in London and 
the same was also signified by cable. In accordance with the order the goods were 
despatched from London but were rejected as not being in conformity with the 
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contract. It was held that the Calcutta High Court had jurisdiction to entertain a 
suit for breach of contract. In the course of his judgment, Rankin, C. J., remarked : 
“There remain two matters on which the plaintiff can rely in contending that a 
part of the cause of action took place in Calcutta. One is that his offer was sent 
from Calcutta by a cable to London, and the other is that he rejected the goods 
which he did by sending the defendants a communication from Calcutta by informing 
their representative in Calcutta.” The first part of the observation certainly 
lends colour to the view that the posting of the offer would be part of the cause of 
action, but this view is contrary to the principles followed in England and even in 
India has not found: acceptance with the other High Courts. The Calcutta High 
Court has reaffirmed its view in Dhanmal Marwari v. Jankidas Baijnath. On the 
‘ other hand, -in Madras, in Ahmad Bux Alla Jovaya v. Fazal Karim?*, it has again 
been laid down that the mere posting of the offer will not form part of the cause 
of action.. In Manilal v. Venkatachalapathi Iyer®, also it is pointed out that a contract 
is made at the place where the offer is accepted and that an offer when accepted by 
postis accepted at the place where the letter of acceptance is posted and it is therefore 
at that place only that the cause of action arises. The Lahore High Court has also 
considered the position in Pokhar Mal Ram Nath v. Khanewal Oil Mills‘, and has decided 
that the mere posting of the offer could not be regarded as part of the cause of 
action so as to entitle the plaintiff to sue in the b of posting for damages for 
breach of contract. Itis also instructive to note that under section 4 of the Contract 
Act the communication of a prosposal is complete when it comes to the knowledge 
of the person to whom it is made. It may therefore be submitted that the view 
taken by the Madras and Lahore High Courts is the more acceptable view. See 
also Mylappa Chettiar v. Aga Mirza Mohamed Shirazee®. In the decision under exami- 
nation the Allahabad High Court has dissented from the view of the Calcutta 
High Court and taken the same conclusion on the matter as the other High Courts. 


AJUDHIA PRASAD v. U. P. GOVERNMENT, I.L.R. (1947) All. 19r. 


This decision deals with a question concerning the execution of a decree. . In 
a suit for damages against a public officer, the Government Pleader on instructions 
from Government defended the public officer as provided by Order 27, rule 8 of 
the Code of Civil Procedure. The Government was not itself a party to the suit. 
The suit was dismissed and costs were awarded to Government. A revision appli- 
cation was preferred to the High Court but the defendant died during the pendency 
of the application. No substitution of heirs was made and the revision petition 
abated. The Government thereafter applied for the execution of the decree so 
far as its right to costs was concerned. Order 27, rule 8 lays down that where 
the Crown undertakes the defence of a suit against a public officer the Government. 
Pleader upon being furnished with authority to appear and answer the plaint, 
shall apply to the Court and upon such application the Court shall cause a note 
of his authority to be entered in the register of civil suits. There is thus statutory 
recognition afforded of the Crown’s undertaking of the defence of a public officer. 
If therefore in pursuance of such a provision the Government incurs costs, it thereby 
acquires in a sense an interest in the suit and would therefore be entitled to reim- 
bursement in regard to the costs if the defence ultimately prevails, Where the 
decree hasin view ofsuch considerations awarded costs it cannot become brutem 
fulmen. It is settled ubi jus ibi remedium. Even if having regard to section 2 (2) 
of the Code of Civil Procedure a decree canonly be between the parties to the suit, 
the Government in the present case will certainly be a decree-holder within the 
- meaning of section 2 (3) which defines the term as including any person in whose 
favour an order capable of execution has been passed. Under the provisions of 
that sub-section the decree-holder may therefore be even a person who is not a party 
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to the suit. The term ‘order’ is defined in section 2 (14) as “the formal expres- 
sion, of any decision of a civil Court which is not a decree.’ The order directing 
the costs of the Government to be paid is certainly one of this description. In 
Vythilinga Pandarasannadhi v. Board of Control, Sri Thiagarajaswami Devasthanam 1, 
the Board of Control had been created by the decree and it was argued that it cannot 
therefore be a decree-holder. Adverting to that argument Ramesam, J., observed : 
“ First it was argued that the Board of Control was not a party to the decree ; it. 
was the creation of the decree itself and could not be a party ; therefore it cannot 
be a decree-holder and cannot execute the decree. The reply to this argument 
is that a decree-holder need not be a party to the decree. It is enough if the decree 
confers some right enforceable under the decree upon some person mentioned in it. 
The right of calling upon the trustees to remit the collection is conferred on the 
Board of Control. The Board may therefore be regarded as a decree-holder, 
vide Varada Chetty v. Narasimhalu Chettt®.”? It would thus seem that the United 
Provinces Government having undertaken the defence would by implication be 
a party to the proceedings and the actual defendant being dead would in justice 
be entitled to realise the costs. The decision becomes noteworthy for its dealing 
with a point which seldom comes up before the Courts. 


EMPEROR v. FATTA, I.L.R. (1947) All. 215. 


This case holds that after the Committing Magistrate has tendered a pardor 
under section 337, Criminal Procedure Code he has no jurisdiction in law to with- 
draw it. In this casein connection with a dacoity case pardon had been tendered 
to one Fatta on his becoming an UERR When however he was examined by 
the Magistrate as a witness, Fatta denied that he knew anything about the alleged 
dacoity. The Magistrate held that the legal result of the denial was that the 
approver reverted to his original position as an accused and the pardon came to 
an end ipso facto. Itis true that once a pardon has been tendered under section 337 
it necessarily follows that there must be some legal authority in whom the power 
is vested to withdraw it, if need be. Such a provision is to be found in section 339. 
It states: “Where a pardon has been tendered under section 337 or section 338 
and the Public Prosecutor certifies that in his opinion any person who has accepted 
such tender has, either by wilfully concealing anything essential or by giving false 
evidence, not complied with the condition on which the tender was made, suck 
person may be tried for the offence in respect of which the pardon was so tendered, 
or for any other offence of which he appears to have been guilty in connectiom 
with the same matter.” ‘The language makes it clear that the sole basis of the prose- 
cution of a person to whom a pardon has been tendered under section 337, for the 
offence for which it had been tendered is a certificate by the Public Prosecutor 
as required by section 339. The certificate should emanate from the Public Prose- 
cutor and till that happens there can be no prosecution. In Nga Wa Gyi v. Emperor® 
it is held that section 339 forbids the trial of an accused without the certificate 
of the Public Prosecutor. In Emperorv. Maria Basappa*, the Public Prosecutor 
had not granted any certificate, but notwithstanding that, the learned Sessions 
Judge of Dharwar at the termination of the trial directed that the approver be 
put before the Magistrate and that the Public Prosecutor be auton ad to file a 
complaint against the approver. It was contended that notwithstanding the pro- 
visions of section 339, the Sessions Judge had inherent jurisdiction to pass the order 
which he passed. Negativing the contention, it was observed by Fawcett, J.,: 
“No doubt it has been laid down by this Court in Jn re Ganesh Narain Sathe’, 
that as a general rule it is the right and in some cases also the duty, of any person 
having knowledge of the commission of an offence to set the law in motion even 





I. (1932) 61 M.L.J. 904. 4. 26 Bom.L.R. 1210; 85 I.C. 193: ALR. 
2. eee I.L.R. 54. Mad. 345. 1925 Bom. 195. 
3. (1925) I.L.R. g Rang. 55: ALR. 1925 5. (1889) PLR. 13 Bom. 600. 

19. 


. 219 


40 THE MADRAS LAW JOURNAL (N.1.C.). [1947 


though he is not personally interested or affected by the offence. But that general 
rule is of course subject to statutory exceptions and the present case, is, in my opi- 
nion, Clearly one of them. The pardon that was given to the approver prima facie 
acts as a bar to any prosecution of the approver for the offence in respect of which 
the pardon was tendered or in respect of any other offence of which he appears 
to be guilty in connection with the same matter except in so far as the Legislature 
may authorise a prosecution in such a case, and the effect of sub-section (1) of 
section 339, as it now stands, is clearly to make the certificate by the Public Prose- 
cutor the sole basis of a prosecution of an approver.” In the result the Sessions 
Judge was held to have no power to pass the order he did. In the present case 
in the course of his explanation, the Magistrate had stated: “The Prosecuting 
Inspector was the Public Prosecuor for my Court and he agreed to the decision 
arrived at by me in respect of Fatta.” What the law requires is not a concurrence 
of the Public Prosecutor with the injunction issued by the Magistrate but an inde- 
pendent consideration on his part. The Sessions Judge or the Magistrate is nowhere 
in the picture for this purpose, if it may with respect, be so described. It is the 
Public jaja from whom the certificate should issue. He alone can act and 
none else. The view taken in the case under review is thus in accordance both 
with statutory authority as well as precedents. ; 


SHUKRULLAH v. RAHMAT B, I.L.R. (1947) All. 227. 


A question of some interest that arose for decision in the above case is whether 
an appellate Court has power under the Arbitration Act, 1940, to make a reference 
to arbitration. In regard to arbitration in suits, an order of reference is made 
under section 23 by the Court to which an application by the parties is made under 
section 21. This section is almost the same as para 1 (1) of the repealed second 
schedule of the Civil Procedure Code. Section 21 of the Arbitration Act provides 
that where in any suit all the parties interested agree that any matter in difference 
between them in the suit shall be referred to arbitration, they may at any time 
before judgment is pronounced apply in writing to the Court for an order of refer- 
ence. Under the Civil Procedure Code, an appellate Court could make an order 
of reference to arbitration not by reason of any specific provision contained in the 
second schedule but by reason of section 107 (2) under which the appellate Court 
can have the same powers and shall perform as nearly as may be the same duties 
as are conferred and imposed by the Code on Courts of original jurisdiction in 
respect of suits. Although under section 41 of the earlier Arbitration Act, the 
provisions of the Civil Procedure Code were generally made applicable to all pro- 
ceedings before the Court and to all appeals under that Act, there is no correspond- 
ing provision under the Act of 1940. That apart, section 107 (2) will not be 
attracted to the proceedings under the Arbitration Act as the duties or powers 
imposed or conferred by the Code are specifically limited to such as are imposed 
or conferred by that Code on Courts of original jurisdiction. Perchance, if 
sections 21 and 23 of the Arbitration Act had stood alone the term suit might be 
held to cover an appeal—see Chiranji Lal v. Jamna Dast. That, however, is not 
possible by reason of section 2 of the Arbitration Act defining ‘ Court’ as a Civil 
Court having jurisdiction to decide questions forming the subject-matter of the 
reference if the same had been the subject-matter of a suit, in which definition the 
term ‘suit’ can have only its technical sense as referring to a civil Court having 
jurisdiction to decide as a suit. This is not a power which the appellate Court 
possesses as such. In Jafar v. Abdul Ghafoor’, it has been suggested that in section 21 
there is no reason to restrict the meaning of the word suit in such a way as to exclude 
execution proceedings which are only a continuation of a suit, since generally speak- 
ing a suit may fairly be interpreted to include the proceedings taken to execute the 
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decree, unless there is anything to suggest the contrary. See also Gokul Kristo Chunder 
v. Aukhil Ghunder Chatterjee1. The principle is however, inapplicable to an appeal 
because for one thing the latter is filed in an altogether different forum. 


SHANTILAL CHUNILAL v. THE VERSATILE TRADERS, Lip., ILL.R. (1946) Bom. 
881. 


The precise significance of a term whose meaning in popular parlance is well 
understood fell to be examined in the context of one of the notifications issued by 
the Government of Bombay under the Defence of India rules, in the above case. 
The question was as to the import of the term ‘sale’. By two contracts dated 
the 22nd and 24th April, 1942, the appellant had agreed to sell 5,000 Ibs. of cotton 
yarn to the respondent and the goods were to be dinara in June and May res- 
. pectively. Later on, the time for delivery was by agreement extended to December, 
1942. On July 31, the Bombay Government issued a notification stating that 
“with effect from September 1, 1942, no person in the Province of Bombay 
shall sell, store for sale or carry on business in cotton yarn except under and in 
accordance with the conditions of a licence ..... ” The respondents refused 
to take delivery of the goods when they were tendered on the ground that the con- 
tracts had ceased to be valid. The appellants thereupon filed a suit for the recovery 
of damages. Blackstone defines a sale as “a transmutation of property from 
one man to another in consideration of some price.”? In Halsbury’s Laws of 
England, a similar definition is found. It is stated that a “sale is the transfer 
of ownership of a thing from one person to another for a money price.” 3 According 
to both definitions, it is the transfer of ownership for a price that is of the essence 
of a sale. An agreement to sell would not therefore amount to a sale. The Indian 
Sale of Goods Act also maintains this distinction. Section 4 (3) provides: “ Where 
under a contract of sale the property in the goods is transferred from the seller to 
the buyer the contract is called a sale, but where the transfer of the property in the 
goods takes place at a future time or subject to some condition thereafter to be 
fulfilled, the contract is called an agreement to sell.” Whether the term sale” 
should be so understood as subsuming a contract to sell has been considered in a 
number of dgecisions. In Lambert v. Rowe4, the popular and not the commerical 
sense of the term was adopted. That was a case under the Markets and Fairs 
Clauses Act, 1847, under which any person who shall sell tollable articles at any 
place within the prescribed limits of a Market except in his own dwelling house or 
shop is guilty of an offence. Scrutton, J., observed: “ I think the reasoning of 
that is that whereas people are generally assumed to know the law, this Act has 
been passed upon the supposition that they do not and that when the Legislature 
is dealing with farmers and tolls in market towns, it forbids them to sell in a sense 
that they will understand, as when an agreement for sale is spoken of as a sale, and 
not in a sense that they never heard of as when the existence of the sale is made 
upon minute distinctions about the property passing.” The technical rather 
than the popular meaning was attributed to the term in a recent English decision 
in a case under the English emergency legislation, Mischef v. Springett®. ‘There 
Tucker, J., stated : “We have to determine what is the meaning of sell in article 
2 of the Canned Sardines (Maximum Prices) Order 1941. It is conceded that 
no offence has been committed in this case unless the completing into a sale after 
the Order came into force, of what was a perfectly legitimate agreement to sell, 
constitutes an offence. In my view in a commercial transaction of this kind the 
word‘ sell’ or “sale? must be given the meaning which it bears in the Sale of Goods 
Act, and it is clear that in the Sale of-Goods Act, the word ‘ sale”? necessarily implies 


1. (1889) I.L.R. 16 Cal. 457. 4. ia 1 K.B. 38. 
2. 2 Com. 446. 5. (1942) 2 K.B. 391. 
g. Vol. 29, p. 5, 2nd Edn. 
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something under which the property in the goods has passed and includes a con- 
tract under which the goods have passed.” In this country the meaning of the 
term ‘sale ’—whether it includes an agreement to sell—has been considered in 
Emperor v. Joyram Pathak’. That case was under one of the Calcutta Price Co- 
trol Orders. Reading rules 81 (4) and 121 of the Defence of India Rules together, 
Derbyshire, C. J., observed : “The result is that not only is it an offence against 
the antiprofiteering laws to sell at above the controlled price, but it is an offence 
to buy at above the controlled price. Moreover it is an offence to quote a price 
above the controlled price or offer to sell above the controlled price and it js an 
offence to offer to buy at above the controlled price.” This would suggest that 
“sale? includes an agreement to sell. The same view has been taken by the Allaha- 
bad High Court in Pyare Lal v. Emperor*. The case arose under the Cotton Cloth 
and Yarn Control Order of the United Provinces. In the course of his judgment, 
Braund, J., stated : “What we are really considering here is whether a person— 
it may even be a retailer—who has agreed to sell so many bales of cotton and in 
‘pursuance of that concluded bargain later on delivers the goods, is to be taken 
to have sold them at the time he entered into the agreement, or at the respective 
+imes when in ones or twos he delivers the bales. In my view, applying ordinary 
language, it is the time of the agreement that ninetynine out of a hundred people 
would suppose to be the time at which goods were sold. It is perfectly true that 
for the technical purpose of ascertaining when property passes so as to regulate 
the rights of vendors and the purchasers inter se, the Salé of Goods Act has applied 
certain special tests as to when a sale for purposes of that Act takes place. It may 
well be that for other special purposes such as insolvency, other tests might have 
to be applied for the purpose of ascertaining when property passes. But here 
we are dealing with a statutory order, which says simply that after a certain date 
people may not sell cotton and cotton yarn, except in a particular way. Now there 
is nothing technical about it. I am therefore inclined to the view that the proper 
-way to read ordinary words in a popular order is in a popular sense and that the 
-words “ sell” and “ sale ” in such an order as this ought to be construed in that 
‘way, and not technically ”. The decisions do not thus construe the term “ sale” 
in the same sense. In Mischeff v. Springett’, it is in the context of a “ commercial ” 
rather than a popular order that the technical sense was followed whereas in Lambert 
y. Rowe4 in connection with the agricultural class it was held that “ sale” should 
be understood in the popular sense. ‘The latter approach has been favoured in 
the Calcutta and.Allahabad decisions. In the case under notice, the decision in 
Lambert v. Rowe* is distinguished as concernéd with an Act of Parliament 100 years 
old. That is hardly a ground of distinction. ‘The proper test to apply seems to be, 
to consider whether the injunction in question is addressed to a class of people among 
whom “ sale ” is understood in a special sense or whether the provision is a popular 
one addressed to people among whom the term is understood in its ordinary sense. 
Tf this were correct, it may with respect be pointed out that a conclusion different 
from that adopted in the case under notice can be reached. 


[Enp oF (1947) II M.L.J.] 


1. AIR. 1944 Cal. 121. 3. (1942) 2 K.B. 391. 
; I.R. 1945 All. 135. 4 a 1 K.B. 38. 
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THE CRIMINAL TRIBES (AMENDMENT) ACT, 1947. 


Aor No. I oF 1947. 
[11th March, 1947. 
An Act to amend the Criminal Tribes Act, 1924. : 
WHEREAS it is expedient to amend the Criminal Tribes Act, 1924 (VI of 1924) ; 
It is enacted as follows :— 


Short title, commencement © 1. (1) This Act may be called THE CRDMINAL Tries (AMEND- , 
and extent. MENT) ACT, 1947. 


(2) It shall come into force, immediately. 
(3) It extends to the whole of British India. 
Amendment of section 23, _ 2. In sub-section (1) of section 23 of the Criminal Tribes 
Act VI of 1924. Act, 1924 (VI of 1924),— 
(1) For the word “ shall” occurring after the words “such offence ” the word “ may ” shall 
be substituted ; ` F 
(2) In clause (a) between the words “second” and “ conviction” the word “or further’? 
e inserted. 


(3) In clause (a) for the word “ less ” the word “ more ” shall be substituted, 
(4) Clause (b) shall be omitted. 


THE PREVENTION OF CORRUPTION ACT, 1947. 


Act No. II oF 1947. 
[11th March, 1947: 
An Act for the more effective prevention of bribery and corruption. 


, Whereas it is expedient to make more effective provision for the prevention of bribery and 
corruption ; 
It is hereby enacted as follows :— 
p ` 
Short title, extent and 1. (1) This Act may be called Toe PREVENTION OF CORRUP- 
duration. l TION ACT, 1947. 

(2) It extends to the whole of British India and it applies also to all British subjects and servants 
of the Crown in any part of India and to British subjects who are domiciled in any part of India where- 
ever they may be. aa 

(3) Section 5 shall remain in force for a period of three years from the commencement 
of this Act. g 


. ‘2. For the purposes of this Act, “ public servant ” means a 
Interpretation. public servant as defined in section 21 of the Indian Penal Code. 


; : 3. An offence punishable under section 161 or section 165 

ree the o a as of the Indian Penal Code shall be deemed to be a cognizable 

be pee > able ences. offence for the purposes of the Code of Criminal Procedure, 1898, 
gu notwithstanding anything to the contrary contained therein: ` 


Provided that a police officer below the rank of Deputy Superintendent of Police shall not 
investigate any such offence without the order of a Magistrate of the first class or make any arrest 
therefor without a warrant. 
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4. Where in any trial of an offence punishable under section 161 or section 165 of the Jndian 

Penal Code it is proved tbat an accused person has accepted or 

Presumption where public obtained, or has agreed to accept or attempted to obtain, for 

servant accepts gratification himself or for any other person, any gratification (other than legal 

other than legal remuneration. remuneration) or any valuable thing from any person, it shall be 

presumed unless the contrary is proved that he accepted or obtained, 

or agreed to accept or attempted to obtain, that gratification or that valuable thing, as the case may 

be, as a motive or reward such as is mentioned in the said section 161, or, as the case may be, without 
consideration or for a consideration which he knows to be inadequate : 


Provided that the Court may decline to draw such presumption if the gratification or thing 
aforesaid is in its opinion so trivial that no inference of corruption may fairly be drawn. 


` Criminal misconduct in dis- 5. (IJA public servant is said to commit the offence of 
charge of official duty. criminal misconduct in the discharge of his duty,— 


(a) if he habitually accepts or obtains or agrees to accept or attempts to obtain from any person 
for himself or for any other person, any tification (other than legal remuneration) as a motive 
or reward such as is mentioned in section 161 of the Indian Penal Code; or 


(A) if he habitually accepts or obtains or agrees to accept or attempt to obtain for himself 
or for any other person, any valuable thing without consideration or for a consideration which be 
knows to be inadequate, from any person whom he knows to have been, or to be, or to be likely to 
be concerned in any proceeding or business transacted or about to be transacted by him, or having any 
connection with the official functions of himself or of any public servant to whom he is subordinate, 
or from any person whom he knows to he interested in or related to the person so concerned ; or 


) if he dishonestly or fraudulently misappropriates or otherwise converts tor his own use 
any property entrusted to him or under his control as a public servant or allows any other person 
so to do, or 


(d) if he, by corrupt or illegal means or by otherwise abusing his position as a public servant, 
obtains for himself or for any other person any valuable thing or pecuniary advantage. 


(2) Any public servant who commits criminal misconduct in the discharge of his duty shall 
be punishable with imprisonment for a term which may extend to sesen years, or with fine, or with 
both. 

(3) In any trial of an offence punishable under sub-section (2) the fact that the accused person 
or any other person on his behai is in posession, for which the accused person cannot 
satisfactorily account, of pecuniary resources or property disproportionate to his known sources of 
income may be proved, and on such proof the Court shall presume, unless the contrary is proved, 
that the accused person is guilty of criminal misconduct in the discharee of his official duty and 
his conviction therefor shall not be invalid by reason only that it is based solely on such presumption. 


(4) Notwithstanding anything contained in the Code of Criminal Procedure, 1898, a police 
officer below the rank of Deputy Superintendent of Police shall not investigate any offence punishable 
under sub-section (2) without the order of a Magistrate of the first class or make any arrest therefor 
without a warrant. 


6. No Court shall take cognizance of an offence ishable under section 161 or section 165 

i . of the Indian Penal Code or under sub-section (2) of section 5 

Previous sanction necessary = of thik Act, alleged to have been committed by a public servant, 
for prosecution. except with the previous sanction,— 


(a) in the case of a person who is employed in connection with the affairs of the Federation 
and is not removable from his office save by or with the sanction of the Central Government or some 
higher authority, Central Government ; 


(b) in the case of a person who is employed in connection with the affairs of a Province and 
is not removable from his office save by or with the sanction of the Provincial Government or some 
higher authority, Provincial Government ; 


(c) in the case of any other person, of the authority competent to remove him from his office 


4. Any person charged with an offence punishable under section 161 or section 165 of the Indian 
Penal Code or under sub-section (2) of section 5 of this Act shall 
Accused person to be compe- be a competent witness for the defence and may give evidence on 
tent witness. oath in disproof of the charges made against him or any perso 
charged together with him at the same trial : : 


Provided that— 
(a) he shall not be called as a witness except on his own request ; 7 


(h) his failure to give evidence shall not be made the subject of any comment by the prosecution 
or give rise to any presumption against himself or any person charged together with him at the same 


(c) he shall not be asked, and if asked shall nor be required :o answer, any question tendin 
to show that be has committed or been convicted of any offence other than the offence with which 
he is charged, or is of bad character, unlcss— : 


1 
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, (i) the proof that he has committed or been convicted of such offence is admissible evidence 
to show that he is guilty of the offence with which he is charged, or , 
(ii) he has personally or by bis pleader asked questions of any witness for the prosecution with 
a view to establish his own good character, or has given evidence of h's good character, or the nature 
or conduct of the defence is such as to involve imputations on the character of the prosecutor or of 
any witness for the prosecution, or 


(iii) he has given evidence against any other person charged with the same offence. 


THE INDIAN EXTRADITION (AMENDMENT) ACT, 1947. 


— Ka a 


Act No. III OF 1947. 4 
[t1th March, 1947, 


An Act further to amend the Indian Extradition Act, 1903. ` 
WHEREAS it is expedient further to amend the Indian Extradition Act, 1903, for the purpose 
hereinafter appearing ; 
It is hereby enacted as follows :— 


1. This Act may be called Tue INDIAN EXTRADITION (AMEND- 
MENT) ACT, 1947. 
| i : ni 
: 2. section 8-A of the Indian Extradition Act, 1903, shall be 
Pea atin of section 8-A, re-numbered as sub-section (1) of that section and to the section as 
OP 1903. so re-numbered the following sub-section shall be added. namely .— 


“ (2) In the case of any bond executed in pursuance of this section, the District Magistrate 
or the Chief Presidency Magistrate, as the case may be, may exercise the powers conferred by the 
Code of Criminal Procedure for the time being ın force in relation to taking a deposit in lieu of the 
execution of a bond and with respect to the forfeiture of bonds and the discharge of sureties.” 


Short title. 


ry 
tf 


THE COFFEE MARKET. EXPANSION (AMENDMENT) ACT, 1947, 





Van 


Act No. IV or 1947. 


An Act further to amend the Coffee Market Expansion Act, 1942. 


WHEREAS it is expedient further to amend the Coffee Market Expansion Act, 1942, for.the 
purposes hereinafter app-aring ; i 
It is hereby enacted as follows :— 


[11th March, 1947. 


r 1. , This Act may be called Tae Correre MARKET EXPANSION 
Short title. (AMENDMENT) ACT, 1947. 
: 2. ‘Sub-section (3) of section 1 of the Coffee Market Ex- 
Amendment of section 1, Act pansion ‘Act, 1942 (hereinafter referred to as the said Act), shall 
VII of 1942. be omitted. ; 
Amendment of section 4, Act 3. For sub-section (2) of section 4 of the said Act, the following 
11 of 1942. sub-section shall be substituted, namely :— 
“ (2) The Board shall consist of— 
(a) (i) one person representing the Imperial Council of Agricultural Research, nominated 
by the Central Government ; 
(ii) one person representing the Department of Industries and Supplies of the Central Govern- 
ment, nominated by that Government ; 
(iii) one person representing Coorg, nominated bv the Central Government ; 
(iv) one person representing the Government of Madras, nominated by that Government 


v) three persons representing the Mysore State, nominated by the Government of that State ; 
M one person representing the Travancore State, nominated by the Government of that 


State ; 
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(vii) one person representing the Cochin State, nominated by the Government of that State 5 


(5) four persons representing the coffee trade interests,nominated by the Central Government ; 
(c) fourteen persons representing the coffee growing industry, namely :— 


i) three persons nominated by the Government of Mysore ; 
it) three persons nominated by the United Planters’ Association of Southern India ; 
iii) one person, nominated by the Coorg Planters’ Association ; 
iv) one person nominated by the Coorg Indian Planters’ Association ; 
v) one person nominated by the Mysore Planters’ Association ;, 
vi) one person nominated by the Mysore Indian Planters’ Association ; 
< (vii) one person nominated by the Nigiri Cum Nilgiri-Wynaad Planters’ Association ; 
viii) one person nominated by the Malabar-Wynaad Coffeé Growers’ Association ; 
ix) one person nominated by the Shevaroy Planters’ Association ; 
x) one person nominated by the Palni-Bodi-Sirumalai Coffee Growers’ Association ; 


(d) three persons representing labour, one each to be nominated in consultation with labour 
organisations by the Governments of Madras and Mysore and one to be nominated in consultation 
with labour organisations by the Chief Commissioner of Coorg.” 


Substitution of new section 4. For section 49 of the said Act, the following scotion shall 
for section 49, Act VIII of 1942. be substituted, namely :— 


“4g. The Indian Coffee Ges Act, 1995, is hereby repealed.” | 
Substitution of new designa- 5. For the expressions “ Controller of Coffee” and “ Deputy . 
tion for Controller of Coffee Controller of Coffee,” wherever they occur in the said Act, the 


and Deputy Controller of expressions “ Chief Coffee Marketing Officer”? and “ Deputy Chief 
Coffee. Coffee Marketing Officer” shall respectively be substituted. 


a 


THE FACTORIES (AMENDMENT) ACT, 1947. 


Acr No. V oF 1947. 


[rith March; 1947. 
An Act further to amend the Factories Act, 1934. - 
WuEREAS it is expedient further to amend the Factories Act, 1934, for the purposes hereinafter 
appearing ; 
It is hereby enacted as follows :— 


E n . 1. This Act may be called Taz FACTORIES (AMENDMENT 
Short title. ACT, 1947. ° 


. 2. In Chapter III of the Factories Act, 1994 (hereinafter 
Insertion of new section 33-A referred to as the said Act), after section 33 the aE hin section 


“39-4. (1) The Provincial Government may make rules 

Power to make rules for the requiring that in any specified factory wherein more than two 

provision of canteens, hundred and fifty workers are ordinarily employed, an adequate 
canteen shall be provided for the use of the workers. 


(2) Without prejudice to the generality of the foregoing power, such rules may provide for— 

(a) the date by which such canteen shall be provided ; 

(b) the standards in respect of construction, accommodation, furniture and other equipment 
of the canteen ; 

(c) the foodstuffs to be served therein and the charges which may be made therefor ; 

(d) representation of the workmen in the management of the canteens ; 


2 enabling, subject to such conditions, if any, as may be specified, the power to make rules 
under clause (c) to be exercised also by the Chief Inspector.” 


Amendment of section 34, g. In the proviso to section 34 of the said Act, the word 
Act XXV of 1934. ““ non-seasonal ”’ shail be omitted. 


iaf 


| 
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THE INDIAN RAILWAYS (AMENDMENT) ACT, 1947. 


sAct No. VI oF 1947. 


[r1th March, 1947. 
An Act further to amend the Indian Railways Act, 1890. 


Waerzas it is expedient further to amend the Indian Railways Act, 1890, for the purpose herein- 
after appearing ; m 
Itis hereby enacted as follows :— 

1. This Act may be called Tae INDIAN RAILWAYS (AMEND- 
MENT) AcT, 1947- ; i 


5 a. In sub-section (1) of section 75 of the Indian Railways 
esa OP da Hera a for the words “ one hundred rupees ” the words “ three 
j l hun rupees” shall be substituted. 


Short title. 


THE FOREIGN EXCHANGE REGULATION ACT, 1947. 


ee 


Act No. VII oF 1947. 
[114h March, 1947. 
An Act to regulate certain payments, dealings in foreign exchange and securities and the import and 
export of currency bullion. 


Wuereas it is expedient in the economic and financial interests of India to provide for the regu- 
lation of certain payments, dealings in foreign exchange and securities and the import and export 
of currency and bullion ; 


It is hereby enacted as follows :— 


Short title, extent, com- 1. (1) This Act may be caled: THE FornicN EXCHANGE 
mencement and duration. REGULATION ACT, 1947. 


(2) It extends to the whole of British India, and applies also to British subjects and servants 
of the Crown in any part of India, and to British subjects who are domiciled in any part of India 
wherever they may be. 


(3) It shall come into force on such date as the Central Government may, by notification in the 
official Gazette, appoint in this behalf. 
(4) It shall remain in force for five years only, but the Central Government may, by notification 
im the official Gazette, direct that it shall remain in force for a further period not exceeding three years. 
: ‘a, In this Act, unless there is anything re ant in the 
Interpretation. subject or context,— & repugn 


(a) “ authorised dealer” means a person for the time being authorised under section 3 to 
deal in foreign exchange; i 


(b) “ currency ” includes all coins, currency notes, bank notes, postal notes, money orders, 
cheques, drafts, traveller’s cheques, letters of credit, bills of exchange and promissory notes ; 
(c) “ foreign currency” means any currency other than Indian currency ; 


(d) “ foreign exchange ” means foreign currency and includes all deposits, credits and balances 
payable in any foreign currency, and any drafts, traveller’s cheques, letters of credit and bills of 
e, expressed or drawn in Indian currency but payable in any foreign currency. 


(e) “ foreign security ” means any security issued elsewhere than in India, and any security 
the principal of or interest on which is payable in any foreign currency or elsewhere than in India ; 


(f) “ gold » includes gold in the form of coin, whether legal tender or not, or in th f 
bullion or ingot, whether refined or not ; in the form o 


(e) “ Indian currency ” means'currency which is expressed or drawn in Indian rupees ; 


(h) “ owner m in relation to any security, includes any person who has power to sell or transfer 


the security, or, who has the custody thereof or who receives, whether on bis own bebalf or on behalf 
of any other person, dividends or interest thereon, and who has any interest therein, and in a case 


i e 


where any security is held on any trust or dividends or intérest thereon are paid into a trust fund, 
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also includes any trustee or any person entitled to enforce the performance of the trust or to revoke 
or vary, with or without the consent of any other person, the trust or any terms thereof, or to control 
the investment of the trust moneys ; 


(i) ‘ prescribed ” means prescribed by rules made under this Act ; 
(j) “ Reserve Bank ” means the Reserve Bank of India ; 


(k) “ security ” means shares, stocks, bonds, debentures, debenture stock and Government 
securities, as defined in the Indian Securities Act, 1920, deposit receipts in respect of deposits of secu- 
rities, and units or sub-units, of unit trusts, but does not include bills of exchange or promissory notes 
other than Government promissory notes ; 


(1) “ silver ” means silver bullion or ingot, silver sheets and plates which have undergone 
no process of manufacture subsequent to rolling and uncurrent silver coin which is not legal tender 
in India or elsewhere ; é 


(m) ““ transfer” includes, in relation to any security, transfer by way of loan or security. 


Authorised dealers in foreign 3. (1) The Reserve Bank may, on application made to it 
exchange. in this behalf, authorise any person to deal in foreign exchange. 


(2) An authorization under this section— 


JA may authorise dealings in all foreign currencies or may be restricted to authorising dealings 
in specified foreign currencies only ; 


(ii) may authorise transactions of all descriptions in foreign currencies or may be restricted to 
authorising specified transactions only ; 


(ii) may be granted to be effective for a specified period, or within specified amounts, and 
may in all cases be revoked for reasons appearing to it sufficient by the Reserve Bank. 


(3) An authorised dealer shall in all his dealings in foreign exchange comply with such general 
or special directions or instructions as the Reserve Bank may from time to time think fit to give, and 
except with the previous permission of the Reserve Bank, an authorised dealer shall not engage in 
any transaction involving any foreign exchange which is not in conformity with the terms of his 
authorisation under this section. 


(4) An authorised dealer shall, before undertaking any transaction in foreign exchange on 
behalf of any person, require that person to make such declaration and to give such information as 
will reasonably satisfy him that the transaction will not involve, and is not designed for the purpose 
of, any contravention or evasion of the provisions of this Act, or of any rules, directions or orders made 
thereunder, and where the said person refuses to comply with any such requirement or makes only 
unsatisfactory compliance therewith, the authorised dealer shall refuse to undertake the transaction 
and shall, if he has reason to believe that any such contravention or evasion as aforesaid is contem- 
plated by the person, report the matter to the Reserve Bank. 


4. (1) Except with the previous general or special permission of the Reserve Bank, no person 
aa bo a other than an authorised dealer shall in British India, and no 
es eee. a person resident in British India other than an authorised dealer . 
gn ° shall outside British India, buy or borrow from, or sell or lend to, 
-or exchange with, any person not being an authorised dealer, any foreign exchange. 


(2) Except with the previous general or special permission of the Reserve Bank, no 
whether an authorised dealer or otherwise, shall enter into any transaction which provides br the 
conversion of Indian currency into foreign currency or foreign currency into Indian currency at 
rates of exchange other than the rates for the time being authorised by the Reserve Bank. 


(3) Where any foreign exchange is acquired by any person other than an authorised dealer 
for any particular purpose, or where any person has been permitted conditionally to say ba foreign 
or 


ex the said person shall not use the foreign exchange so acquired otherwise than fi at purpose, 
or, as the case may be, fail to comply with any condition‘to which the ission granted to him ‘is 
subject, and where any foreign ex so acquired cannot be so used or, as the case may be, the 


conditions cannot be complied with, the said person shall without delay sell the foreign exchange to 
an authorised dealer. 


(4) Nothing in this section shall be deemed to prevent a prn from buying from any post 
office, in accordance with any law or rules made thereunder for time being in force, any foreign 
exchange in the form of postal orders or money orders. 


5. (1) Save as may be provided in and in accordance with any general or special exemption 
` from the provisions of this sub-section which may be granted 
Restrictions on payments. conditionally or unconditionally by the Reserve Bank, no perso 
in, or resident in, British India shall— ; 


(a) make any payment to or for the credit of any person resident outside India ; 


(b) draw, issue or negotiate any bill of exchange or promissory note or acknowledge any debt, 
so that a right (whether actual or contjngent) to,recejve a payment Js created or transferred in favour 
of any person resident outside India ; 


¢ 
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(c) make any payment to or for the credit of any person by order or on behalf of any person 
resident outside India ; 


(d) place any sum to the credit of any person resident outside India ; 
(e) make any payment to or for the credit of any person as consideration for or in association 


with— 


pa (i) the receipt by any person of a payment or the acquisition by any person of property outside 


(ii) the creation or transfer in favour of any person of a right whether actual or contingent 


to receive a payment or acquire property outside India ; 

>) draw, issue or negotiate any bill of exchange or promissory note, transfer any security 
or acknowledge any debt, so that a right (whether actual or contingent) to receive a payment is 
created or transferred in favour of any person as consideration for or in association with any matter 
referred to in clause (e). 


(2) Nothing in sub-section (1) shall render unalwful— 


(a) the making of any payment already authorised, either with foreign exchange obtained 
from an authorised dealer under section 4 or with foreign exchange retained by a person in pursuance 
of an authorisation granted by the Reserve Bank; * 


(b) the making of any payment with foreign exchange received by way of salary or payment 
for services not arising from business in, or anything done while in, Indi 


(3) Nothing in this section shall restrict the doing by any person of anything within the scope 
of any authorisation or exemption granted under this Act. 


(4) For the purposes of this section, “ security ” also includes coupons or warrants representing 
dividends or interest and life or endowment insurance policies. 


6. (1) Where an exemption from the provisions of section 5 is granted by the Reserve Bank 

in respect of payment of any sum to any person resident outside 

Blocked accounts. India and the exemption is made subject to the condition that 
the payment is made to a blocked account— 


(a) the payment shall be made to a blocked account in the name of that person in such manner 
as the Reserve Bank may by general or special order direct ; and 


(5) the creditmg of that sum to that account shall, to the extent of the sum credited, be a 
good discharge to the person making ‘the payment. 

(2) No sum standing at the credit of a blocked account shall be drawn on except in accordance 
with any general or special permission which may be granted conditionally or otherwise by the Reserve 
Bank. 


(3) In this section “ blocked account? means an account opened as a blocked account at 
any office or branch in British India of a bank authorised in this behalf by the Reserve Bank, or an 
account blocked, whether before or after the commencement of this Act, by order of the Reserve 
Bank. 


7- (1) Where in the opinion of the Central Government it is necessary or expedient to regu- 

| late payments due to persons resident in any territory, the Central 

Special accounts. Government may, by notification in the official Gazette, direct 

j . that such payments or any class of such payments shall be made 

only into an account (hereinafter referred to as a special account) to be maintained for the et jah 
by the Reserve Bank or an authorised dealer specially authorised by the Reserve Bank in this behalf. 


(2) The credit of a sum toa special account shall, to the extent of the sum credited, be a good 
discharge to the person making the payment : 


Provided that where the liability of the person making the ayment is to make the payment 
in foreign currency, the extent of the discharge shall be acer tained by converting the amount paid 
into that currency at such rate of exchange as is for the time being fixed or authorised by the Reserve 
Bank. 


(3) The sum standing to the credit of any special account shall from time to time be applied— 


(a) where any agreement is entered into between the Central Government and the Gov- 
ernment of the territory to which the aforesaid notification relates for the regulation of payments 
between persons resident in British India and in that territory, in such manner as the Reserve Bank, 
having regard to the provisions of such agreement, may direct, or 


(b) where no such agreement is entered into, for the purpose of paying wholly or partly, and 
in such order of preference and at such times as the Central Government may direct, debts due 
from the persons resident ih tHe said‘territory to perons residtnt in British Indià or insuchóther 


. territories as the Central Government may by specify in this behalf. 
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8. (1) The Central Government may, by notification in the official Gazette, order that, subject 

to such exemptions, if any, as may be contained in the notification, 

Restrictions on import and no person shall, except with the general or special permission 

aa ale of certain currency and of the Reserve Bank and on payment of the fee, if any, prescribed 

bullion. - bring or send into British India any gold or silver or any currency 
notes or bank notes or coin whether Indian or foreign. 


(2) No person shall, except with the general or special ission of the Reserve Bank or 
the written permission of a person authorised in this behalf by the Reserve Bank, take or send out 
of British India any gold, jewellery or precious stones, or Indian currency notes, bank notes or coin 
or foreign exchange other than foreign exchange obtained from an authorised dealer. 


(3) The restrictions im by sub-sections (1) and (2) shall be deemed to have been imposed 
under section 19 of the Sea oms Act, 1878, without prejudice to the provisions of section 23 of 
this Act, and all the provisions of that Act shall have effect accordingly. 


The Central Government may, by notification in the 


Acquisition by Central Gov- . s < À ie 
eas y pe pilah Gazette, order every person in, or resident in, British 


(a) who owns such foreign exchange as may be specified in the notification, to offer it, or 
‘cause it to bé offered for sale to the Reserve Bank on' behalf of the Central Government or to such 
person, as the Reserve Bank may authorise for the p , at such price as the Central Government 
may fix, being a price which is in the opinion of the Central Government not less than the market 
rate of the foreign exchange when it is offered for sale ; 


(b) who is entitled to assign any right to receive such foreign exchange as may be specified 
in the notification, to transfer that right to the Reserve Bank on behalf of the Central Government 
on payment of such consideration therefor as the Central Government may fix : - 


Provided that the Central Government may by the said potification or another order exempt 
any persons or class of persons from the operation of such order : 


Provided further that nothing in the section shall apply to any foreign exchange acquire 
by a person from an authorised dealer and retained by him with the permission of the Reserve Bank 
for any purpose. i 


10. (1) No person who has a right to receive any foreign exchange or to receive from a 

, person resident outside India a payment in rupees shall, except 

miai ig apan eN with the general or special permission of the Reserve Bank, do 
gn or refrain from doing any act with intent to secure— 


(a) that the receipt by him of the whole or part of that foreign exchange or payment is delayed, 
or 


(b) that the foreign exchange or payment ceases in whole or in part to be receivable by him. 


(2) Where a person has failed to comply with the requirements of sub-section (1) in relation 
to any foreign exchange or payment in rupees, the Reserve may give to him such directions 
as apaa to be expedient for the purpose of securing the receipt of the foreign exchange or payment 
as the case may be. 


11. The Central Government may, by notification m the 

` Power toregulate the uses, official Gazette, impose such conditions as it thinks necessary 

etc.,of imported gold and silver. or expedient on the use or disposal of or dealings in gold and silver 
prior to, or at the time of, import into British India. i 


12, (1) The Central Government may, by notification in the official Gazette, probibit the 

| rt of any goods or class of goods specified in the notification 

Payment for exported goods. from British India directly or indirectly to any place so specified 

. unless a declaration supported by such evidence as may be pres- 

cribed or so specified, is furnished by the exporter to the prescribed authority that the amount repre- 
senting the full export value of the goods has been, or will within the prescribed period be, paid in the 
prescribed manner. | 


(2) Where any export of goods has been made to which a notification under sub-section (1 
applies, no poon entitled to sell, or procure the sale of, the said goods shall, except with the permis- 
sion of the Reserve Bank, do or refrain from doing any act with intent to secure that— 


(a) the sale of the goods is delayed to an extent which is unreasonable having regard to the 
ordinary course of trade, or 


(b) payment for the goods is made otherwise than in the prescribed manner or does not re- 
present the full amount payable by the foreign buyer in respect of the goods, subject to such deductions, 
if any, as may be allowed by the Reserve Bank, or is delayed to such extent as aforesaid : 


Provided that no proceedings in respect of any contravention of this sub-section shall be imsti- 
tuted unless the prescribed period has expired and payment for the goods representing the full amount 
as aforesaid has not been made in the prescribed manner. 
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(3) Where in relation to any such goods the said period has expired and the goods have not 
been sold and payment therefor has not been made as aforesaid, the Reserve Bank may give to any 
person entitled to sell the goods or to procure the sale thereof, such directions as appear to it to be 
expedient for the purpose of securing the sale of the goods and payment therefor as aforesaid, and 
without prejudice to the generality of the foregoing provision, may direct that the goods shall be 
assigned to the Central Government or to a person specified in the directions. 

(4) Where any goods are assigned in accordance with sub-section (3), the Central Govern- 
ment shall pay to the person assigning them such sum in consideration of the net sum recovered by 


or on b of the Central Government im respect of the goods as may be determined by the 
Central Government. 


(5) Where in relation to any such goods the value as stated in the invoice is less than the amount 
which m the opinion of the Reserve represents the full rt value of those goods, the Reserve 
Bank may issue an order requiring the person holding the shipping documents to retain possession 
thereof until such time as the exporter of the goods has made. arrangements for the Reserve Bank 
or a person authorised by the Reserve Bank to receive on behalf of the exporter payment in the pres- 


cribed manner of an amount which represents in the opinion of the Reserve Bank the full export 
value of the goods. 


(6) For the purpose of ensuring compliance with the provisions of this section and any orders 
or directions made thereunder, the Reserve Bank may require any person making any export of 
goods to which a notification under sub-section (1) applies to exhibit contracts with his foreign buyer 
or other evidence to show that the full amount payable by the said buyer in respect of the goods has 
been, or will within the prescribed period be, paid in the prescribed manner. 


sane en of export and 13. (1) No person shall, except with the general or special 
er of securities. permission of the’ Reserve Bank,— 
(a) take of send any security to any place outside India ; 


(b) transfer any security or create or transfer any interest in a security to or in favour of a 
person resident outside India ; 


(c) transfer any security from a register in British India to a register outside India or do any 
act which is calculated to secure, or forms part of a series of acts which together are calculated to 
secure, the substitution for any security which is either in, or registered in, British India, of any secu- 
rity which is either outside or registered outside India ; 


(a) issue, whether in British India or elsewhere, any security which is registered or to be 
regist in British India, to a person resident outside India. 


(2) Where the holder of a security is a nominee, neither he nor any person through whose 
agency the exercise of all or any of the holder’s rights in respect of the security is controlled shall, 
except with the general or special permission of the Reserve Bank, do any act whereby he recognises 
or gives effect to the substitution of another person as the person from whom he directly receives 
instructions, unless both the persons previously instructing him and the person substituted for that 
person were, immediately before the substitution, resident in India. 

(3) The Reserve Bank may, for the purpose of securing that the provisions of this section are 
not evaded, require that the person transferring any security and the person to whom such security 
is transferred shall subscribe to a declaration that the transferee is not resident outside India. 


(4) Notwithstanding anything contained in any other law, no person shall, except with the 
permission of the Reserve Bank,— l 

(a) enter any transfer of securities in any register or book in which securities are registered 
or inscribed if he has any ground for suspecting that the transfer involves any contravention of the 
provisions of this section, or 


(b) enter in any such register or book, in respect of any security, whether in connection with 
the issue or transfer of the security or otherwise, an address outside India except by wa of substitution 
for any such address in the same country or for the purpose of any transaction for w ch permission 
has been granted under this section with knowledge that it involves entry of the said address. 


(5) For the purposes of this section,— 


(a) “ holder ” in relation to a bearer security means the person having physical custody of 
the security ; provided that, where a bearer security 15 deposited with any person in a lo€ked or sealed 
receptacle from which the person with whom it is deposited is not entitled to remove ıt without the 
authority of some other person, that other person shail be deemed to be the holder of the security ; 


(b) “ nominee ” means a holder of any security (including a bearer security) or any coupon 
representing dividends or interest who, as respects the exercise of any rights in respect of the security 
or coupon, is not entitled to exercise those rights except in accordance with instructions given by 
some other person, and a person holding a security or coupon as a nominee shall be deemed to act 
as nominee for the person who is entitled to give instructions either directly or through the agency 
of one or more persons, as to the exercise by the holder of the security or coupon of any rights in 
respect thereof and is not, in so doing, himself under a duty to comply with instructions given by 
some other person ; 


(c) “security? also includes coupons or warrants representing dividends or interest, and 
life or endowment insurance policies. 


I—2 
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14. (1) The Central Government may, by notification in the official Gazette, order every 
person by whom or on whose behalf a security or document of 
Custody of securities. title to a security specified in the order is held in British India 
to cause the said security or document of title to be kept in the 

custody of an authorised depository named in the order : 

Provided that the Reserve Bank may by order in writing permit any such security to be with- 
drawn from the custody of the authorised depository subject to such conditions as may be specified 
in the order. 

(2) No authorised depository may part with any security covered by an order under sub- 
section (1) without the general or special permission of the Reserve Bank except to, or to the order 
of, another authorised depository. A 

(3) Except with the general or special permission of the Reserve Bank, no authorised depository 


(a) accept or part with any security covered by an order under sub-section (1) whereby the 
security is transferred into the name of a person resident outside India, or 

(b) do any act whereby he recognises or gives effect to the substitution of another on as 
the person from whom he directly receives instructions relating to such security unless the person 
previously so instructing him and the person substituted for that person were immediately before 
the substitution resident in India. 

(4) Except with the general or special permission of the Reserve Bank, no person shall buy, 
sell or transfer any security, or document of title to a security, covered by an order under sub-section 
(1) unless such security or document of title has been deposited in accordance with the order. 

(5) Except with the general or special permission of the Reserve Bank, no capital sous 
interes! or dividends in respect of any security covered by an order under sub-section (1) shall be pai 
in British India except to or to the order of the authorised depository having the custody of the security. 


(6) For the purposes of this section,— 

(a) “ authorised depository ” means a person notified by the Central Government to be 
entitled to accept the custody of securities and documents of title to securities, and 

(b) “ security ” shall include coupons. 

15, The Central Government may, by notification in the 
Restrictions on issue of bea- official Gazette, order that except with the general or special 
rer securities. permission of the Reserve Bank no person shall in British India 
issue any bearer security or coupon or so alter any document 
that it becomes a bearer security or coupon. 

16. (1) Subject to any exemptions that may be contained 
Acquisition by Central Gov- in the notification, the Central Government may, if it is of opinion 
ernment of foreign securities. that it is expedient so to do for the purpose of strengthening its 

foreign exchange position by notification in the official Gazette,— 

(a) order the transfer to itself of any foreign securities specified in the notification at a price 
so specified, being a price which is, in the opinion of the Central Government not less than the market 
value of the securities on the date of the notification, or 

(b) direct the owner of any foreign securities specified in the notification to sell or procure 
the sale of the securities and thereafter to offer or cause to be offered the net foreign exchange pro- 
ceeds of the sale to the Reserve Bank on behalf of the Central Government or to such person as the 
Reserve Bank may authorise for the purpose, at such price as the Central Government may fix, being 
a price which is in the opinion of the Central Government not less than the market rate of the foreign 
exchange when it is offered for sale. 

(2) On the issue of a notification under clause (a) of sub-section (1),— 

(a) the securities to which the notification relates shall forthwith vest in the Central Govern- 
ment free from any mortgage, pledge or charge, and the Central Government may deal with them 
in such manner as it thinks fit ; 

b) the owner of any of the securities to which the notification relates and any person who is 
responsible for keeping any registers or books in which any of those securities are registered or inscribed, 
or who is otherwise concerned with the registration or inscription of any of those securities, shall 
do all such things as are necessary or as the Central Government or the Reserve Bank may order 
to be done,*for the purpose of securing that— 

(i) the securities and any documents of title relating thereto are delivered to the Central 
Government and, in the case of registered or inscribed securities, that the securities are registered 
or inscribed in the name of the Central Government or of such nominee of the Central Government 
as it may specify, and i 

(ii) any dividends or interest on those securities becoming payable on or after the date of the 
issue of the notification are paid to the Central Government or its nominee as aforesaid and where 
in the case of any security payable to bearer which is delivered in pursuance of the said notification, 
any coupons representing any such dividends or interest are not delivered with the security, such 

uction in the price payable therefor shall be made as the Central Government thinks fit : 
Provided that where the price ified in the notification in relation to any security is ex- 
dividend or.ex-interest, this sub-clatise notlapply to that dividend or interest or to any coupon 
representing it. 
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(3) A certificate signed by any person autharised in this behalf by the Central Government 
that any specified securities are securities transferred to the Central Government under this section 


rag treated by all persons concerned as conclusive evidence that the securities have been so trans- 
erred. 


17, (1) No person resident in British India, shall, except with the general or special permision 

of the Reserve Bank, settle any property, otherwise than by will, 

Restriction on settlement. upon any trust under which a person who at the time of the settle- 

ment is resident outside India, elsewhere than in territories notified 

in this behalf by the Reserve Bank, will have an interest in the property, or exercise, other than by 

will, any power for payment in favour of a person who at the time of the exercise of the power is 
resident outside India elsewhere than in such notified territories. 


(2) A settlement or power as aforesaid shall not be invalid except in so far as it confers an 
right or benefit on any person who at the time of the settlement or the exercise of the power is resi- 
dent outside India, elsewhere than in territories notified by the Reserve Bank. 

18. (1) Except with the general or special permission of 

Certain provisionsastocom- the Reserve Bank, no person resident in British India shall do 
panies. any act whereby a company, which is controlled by persons resi- 
dent in India or the United Kingdom ceases to be so controlled. 

(2) Except with the general or special permission of the Reserve Bank, no person resident 
in British India shall lend any money either to any company (other than a banking company) 
which is controlled, whether directly or indirectly, by persons resident outside India elsewhere than 
m the United Kingdom or territories notified in this behalf by the Reserve Bank, or to any such 
person. i : 

19. (1) The Central Government may, at any time by notification in the official Gazette, 
direct owners, subject to such exceptions, if any, as may be specified 
Power to call for informa- in the notification, of such foreign exchange or foreign securities 
tion, as may be so specified, to make a return thereof to the Reserve 
Bank within such period, and giving such particulars, as may be 

so specified. 


(2) The Central Government may by order in writing require any person to furnish it or 
any person specified in the order with any information, book or other document in his possession, 
being information, book or document which the Central Government considers it necessary or expe- 
dient to obtain and examine for the purposes of this Act. 


(3) If on a representation in writing made by a person authorised in this behalf by the Central 
Government or the Reserve Bank, a District istrate, Sub-Divisional Magistrate, Presidency 
Magistrate or Magistrate of the first class has reason to believe that a contravention of any of the 
provisions of this Act has been, or is being or is about to be committed in any place, he may by warrant 
authorise any police officer not below the rank of sub-inspector— 

(a) to enter and search any place in the manner specified in the warrant ; and 

(b) seize any books or other documents found in or on such place which should have been 

uced in compliance with a requisition issued under sub-section (2) or which the police officer 
reason to believe to contain the information required to be furnished under that sub-section. 
on.—In this sub-section, “ place” includes a house, building, tent, vehicle, vessel 
or ieee 


(4) The provisions of sub-sections (1), (2) and (3) of section 54 of the Indian Income-tax 
Act, 1922, shall apply in relation to information obtained under sub-section (2) of this section as they 
apply to the particulars referred to in that section, and for the purposes of such application— 

(a) the said sub-section (3) shall be construed as if in clause (a) thereof there was included 
reference to a prosecution for an offence under section 23 of this Act, and 


(b) persons to whom any information is required to be furnished under an order made under 
sub-section (2) of this section shall be deemed to be public servants within the meaning of that section. 


20. (1) For the purposes of this Act and of any rules, direc- 
tions or orders made thereunder— 


(a) until the Reserve Bank by general or special order otherwise directs, any person who 
has at any time after the commencement of this Act been resident in India shall be treated as still 
being resident in India and if such direction is ENG in relation to any such person the Reserve Bank 
may by the same or a subsequent direction, declare the territory in which he shall be treated as being 
resident ; 

(b) in the case of any person to whom clause (a) does not apply the Reserve Bank may by 
general or special order declare the territory in which he shall be treated as being resident ; 


(c) in the case of any person resident in British India who leaves India, the Reserve Bank 
may give a direction to any bank that until the direction is revoked, any sum from time to time stand- 
ing to the credit of that person and any security held on his behalf at any office or branch of that 
bank in British India specified in the direction, shall not be dealt with except with the permission of 
the Reserve Bank ; 

(d) any transactions with a branch of any business, whether carried on bya body corporate 
or otherwise, shall be treated in all respects as if the branch were atbody corporate resident where the 
branch is situated ; 


Supplemental provisions. 
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(e) the making of any book entry or other statement recording a debit against a branch of any 
business in favour of the head office or any other branch of that business shall be treated as the 
acknowledgment of a debt whereby a might is created in favour of a person resident where the head 
office or other branch is situated. 


(2) Nothing in this Act relating to the payment of any price or sum by the Central Government 
shall be construed as requiring the Central Government to pay that price or sum otherwise than in 
Indian currency or otherwise than in India. 


(3) The Reserve Bank may give directions in regard to the making of payments and the doing 
of other acts by bankers, authorised dealers, travel agents or stock brokers and other persons who 
are authorised by the Reserve Bank to do anything in pursuance of this Act in the course of their 
business, as appear to it to be necessary or expedient for the purpose of securing compliance with the 
provisions of this Act and any rules, orders or directions made thereunder. 


21. (1) No person shall enter into any contract or agreement 

Contracts in evasion of this which would directly or indirectly evade or avoid in any way the 

Act. operation of any provision of this Act or of any rule, direction 
or order made thereunder. 


(2) Any provision of, or having effect under, this Act that a thing shall not be done without 
the permission of the Central Government or the Reserve Bank, shall not render invalid any agreement 
by any person to do that thing, if it is a term of the agreement that that thing shall not be done 
unless permission is granted by the Central Government or the Reserve Bank, as the case may be ; 
and it shall be an implied term of every contract governed by the law of any part of British India 
that anything agreed to be done by any term of that contract which is prohibited to be done by or 
under any of the provisions of this Act except with the permission of the Central Government or the 
Reserve shall not be done unless such permission is granted. 


(3) Neither the provisions of this Act nor any term (whether expressed or implied) contained 
in any contract that anything for which the permission of the Central Government or the Reserve 
Bank is required by the said provisions shall not be done without that permission, shall prevent legal 
proceedings being brought in British India to recover any sum which, apart from the said provisions 
and any such term, would be due, whether as a debt, damages or otherwise, but— 

(a) the said provisions shall apply to sums required to be paid by any judgment or order of 
any Court as they apply in relation to other sums ; and h 

(0) no steps shall be taken for the purpose of enforcing any judgment or order for the pay- 
ment of any sum to which the said provisions apply except as respects so much thereof as the Central 
Government or the Reserve Bank, as the case may be, may permit to be paid; and 


(c) for the p of considering whether or not to grant such permission, the Central Govern- 
ment or the Reserve as the case may be, may require the person entitled to the benefit of the 
judgment or order and the debtor under the judgment or order, to produce such documents and to 
give such information as may be specified in the requirement. 


(4) Notwithstanding anything in the Negotiable Instruments Act, 1881, neither the provisions 
of this Act or of any rule, direction or order made thereunder, nor any condition, whether express 
or to be implied having regard to those provisions, that any payment shall not be made without 
permission under this Act, shall be deemed to prevent any instrument being a bill of exchange or 
promissory note. 

22. No person shall, when complying with any order or direction under section 19 or when 
any application or declaration to any authority or person 
False statements. for any purpose under this Act, give any information or ke any 
statement which he knows or has reasonable cause to believe to be 
false, or not true, in any material particular. 


23. (1) Whoever contravenes any of the provisions of this Act or of any rule, direction or 

order made thereunder shall be punishable with imprisonment 

- Penalty and procedure. for a term which may extend to two years or with fine or with 

both, and any Court alan Kas such contravention may, if it thinks 

fit and in addition to any sentence which it may impose for such contravention, direct that any currency, 

security, gold or silver, or goods or other property in respect of which the contravention has taken 
place shall be confiscated. 

(2) No Court shall take cognisance of any offence punishable under this section or under 
section 54 of the Indian Income-tax Act, 1922, as applied by section 19 of this Act, except upon 
complaint in writing made by a person authorised in this behalf by the Central Government or 
the Reserve Bank : 

Provided that where any such offence is the contravention of any of the provisions of this 
Act or any rule, direction or order made thereunder which prohibits the doing of an act without 
permission, no such complaint shall be made unless the person accused of the offence has been given 
an opportunity of showing that he had such permission. 

(3) If the person committing an offence punishable under this section is a company or other 
body corporate, every director, manager, secretary or other officer thereof shall, unless he proves 
that the offence was committed without his knowledge or that he exercised all due diligence to prevent 
its commission, be deemed to be guilty of such offence. 
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_ 24. Where any person is prosecuted for contravening any 
provision of this Act or of any rule, direction or order made 
thereunder which prohibits him from doing an act without 
permission, the burden of proving that he had the requisite per- 
mission shall be on him. 

25. For the purposes of this Act the Central Government 

_ may from time to time give to the Reserve Bank such general or 

owe = he sr aka special directions as it thinks fit, and the Reserve Bank shall, in the 

8? a exercise of its functions under this Act, comply with any such 

directions. 

. 26. No suit, prosecution or other legal proceedings shall lie 

h against any person for anything in good faith done or intended 

Bar of legal proceedings. to be done under this Act or any rule, direction-or order made 
thereunder. 

27. (1) The Central Government may, by notification in the 

Power to make rules. official Gazette, make rules for carrying into effect the provisions 

of this Act. 
(2) Without prejudice to the generality of the foregoing power, such rules may— 
(a) prescribe forms and the circumstances of their use for the purposes of this Act ; 


(6) prescribe the procedure to be followed by authorised dealers and by persons applying for 
permission to do anything for the doing of which permission is necessary under this Act ; 
` (c) provide for any matter which is to be or may be prescribed under this Act. 


Burden of proof in certain 
cases. 


THE INDIAN NAVY (DISCIPLINE) (AMENDMENT) ACT, 1947. 





Acr No. VIII oF 1947. 
[11th March, 1947. 


An Act further to amend the Indian Navy (Discipline) Act, 1934- 
Wuereas it is expedient further to amend the Indian Navy (Discipline) Act, 1934, for the 
purpose hereinafter appearing ; 
It is hereby enacted as follows :— 


; 1. This Act may be called THE INDIAN Navy (Dscreiting 
Short title. (AMENDMENT) ACT, 1947. 
2. For section go of the Naval Discipline Act as set forth 


Amendment of First Sche- ; . : „cinli 
in the First Schedule to the Indian Navy (Discipline) Act, r 
dulc, Act XXXIV of 1934. the following section shall be substituted, namely :— Te 


Provision respecting disci- “go. (1) If any person who would not otherwise be subject 
pline of persons under engage- to this Act enters into an engagement with the Central Govern- 
ment to serve His Majesty. ment to serve His Majesty— - 


(a) in a particular ship, or 


(b) in such particular ship or in such ships as the Officer Commanding the Indian Navy or 
any officer empowered in this behalf by the Officer Commanding the Indian Navy, may from time 
to time determine, i 


and agrees to become subject to this Act upon entering into the ae Ret that person shall, so 
long as the engagement remains in force, and notwithstanding that for the time being he may not 
be serving in, any ship, be subject to this Act, and the provisions of this Act shall apply in relation 
to that person, as if, while subject to this Act, he belonged to His Majesty’s Navy and were borne 

on the books of one of His Majesty’s ships in commission. . 


(2) The Central Government may by order direct that, subiect to such exceptions as may in 
particular cases be made by or on behalf of the Officer Commanding the Indian Navy, persons of 
any such class as may be specified in the order shall, while subject to this Act by virtue of this section, 
be deemed to be officers or petty officers, as the case may be, for the purposes of this Act or of such 
provisions of this Act as may be so specified ; and any such order may be varied or revoked by a 
subsequent order.” 


Amendment of section 2, 3. Clause (iti) of sub-section (1) of section 2 of the Emergency 
Order XX of 1946. Provisions (Continuance) Ordinance, 1946, shall be omitted. 
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THE SUGAR (TEMPORARY EXCISE DUTY) ACT, 1947. 





Acr No. IK or 1947. 


[11th March, 1947. 
An Act to provide for the completion of recovery of the temporary excise duty on sugar. 


WHEREAS the duty of excise on sugar levied by the Sugar (Temporary Excise Duty) Ordinance, -` 
1946, cannot be fully recovered before the expiry of the said Ordinance ; 


AND WHEREAS it is expedient to make provision for the completion of the recovery of the said 
duty, and for a certain incidental matter ; 


It is hereby enacted as follows :— 


I. (1) This Act may be called Toe Sucar 
Short title and extent. E Der) Aer 1047, X: (TEMPORARY 


(2) It extends to the whole of British India. 


2. The expiry in due course of the Sugar (Temporary Excise Duty) Ordinance,’ 1946, shall 
not affect the liability to pay the duty levied thereby or the liability 
: pi to any penalty or punishment incurréd thereunder and for the 
Continuance e for of ERTE and enforcing the récovery of the said 
recovering excise duty on sugar. duty and penalties, all the provisions of the said Ordinance shall, on 
its expiry, continue to have effect as if they were enacted in this Act. 


3. Without prejudice to the provisions of section 64-A of the Indian Sale of Goods Act, 1930, 
where in any contract for the sale of any sugar on which a duty 
of excise was levied by the Sugar (Temporary Excise Duty) Ordi- 
nance, 1946, the seller was prevented by the operation of any 
law then in force from adding to or including in the contract price 
an amount equivalent to the duty payable on the sugar, he shall, 
provided that he has paid the said duty or that there was included in the price which he himself paid 
for the sugar an amount equivalent as aforesaid, be entitled to be paid such amount by the buyer 
and to sue for and recover such amount. 


Effect of levy of duty on cer- 
tain sales. 


THE EXPLOSIVES (TEMPORARY PROVISIONS) ACT, 1947. 


Act No. X or 1947. i i la 
[17th March, 1947. 


An Act to continue for a limited period powers to exempt operations qffecting ammunition, explosives and 
inflammable substances from certain restrictions, and to regulate those operations. 
WHEREAS it is expedient to continue for a limited period powers to exempt the loading, unloading, 


handling, storage and conveyance of ammunition, explosives and inflammable substances from 
certain restrictions, and to provide in the interests of safety for the regulation of such operations ; 


It ts hereby enacted as follows :— 


Short title, extent, com- I. (1) This Act may be called Tue Expiostves (TEMPORARY . 
mencement and duratton. Provistons) ACT, 1947. 


(2) It extends to the whole of British India : 


Provided that any declaration or order made or deemed to have been made under section 2 
shall apply only to the ports of Karachi and Vizagapatam and to railways over which ammunition, 
explosives or inflammable substances are carried to or from those ports. 


(3) It shall = into force on the 25th day of March, 1947, and shall remain in force for a 
period of two years only. : 


: 2. (1) The Central Government if it considers it necessary or expedient so to do, may, by 
notification in the official Gazette, declare that such restrictions 
Powers in respect of ammu- imposed by or under any law for the time being in force as may 
nition, explosives and inflam- be specified in the declaration shall not apply to the loading, 
mable substances. unloading, handling, storage or conveyance of ammunition, explosives 
or inflammable substances, in such circumstances as may be so 

specified. 


(2) When a declaration has been made under sub-section (1) the Central Government or 
any authority authorised by it in writing in this behalf may by order make such provision as applies 
to it to be required in the interests of safety for regulating the loading, unloading, handling, 
storage es conveyance of ammunitions, explosives, and inflammable substances to which the decla- 
ration tes. 
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g. All:declarations and orders made under rule 88 of the Defence of India Rules or that rule 
as continued in force by the Efnergency Provisions (Continuance) 
Continuance of existing Ordinance, 1946 (KX of 1946), and in force immediately before 
orders. the commencement of this Act shall, so far as they are not incon- 
sistent with the provisions of this Act continue in force and be 

deemed to have been made under the corresponding provision of section 2. 


4- If any person contravenes any order made or deemed to have been made under sub-section 

(2). of section 2, he shall be punishable with imprisonment for 

Penalty. a term which may extend to one year, or with fine or with 
both. 


5. Any declaration-or order made or deemed to have been made under section 2 shall have” 
effect notwithstanding anything inconsistent therewith contained 
Savings. , in any other law, and no such declaration or order shall be called 
; in guestion ih any Court, 
6. (1) No suit or other legal proceeding shall lie against the Crown for any damage caused 
or likely to be caused by anything in good faith done or intended 
Protection of action taken. to be done under this Act or any declaration or order made or. 
deemed to have been made thereunder, 
(2) No suit, prosecution or other legal proceeding shall lie against any person for anything 
which is in good faith done or intended to be done under this Act or any declaration or order made 
or deemed to have been made thereunder. h 


THE RESERVE BANK OF INDIA (AMENDMENT) ACT, 1947. 





Aa No. XI or 1947. 
[17th March, 1947. 
An Act further to amend the Reserve Bank of India Act, 1934. 


WHEREAS it is expedient further to amend the Reserve Bank of India Act, 1934, for the purposes 
hereinafter appearing ; 
It is hereby enacted as follows — 


Short title and commence- 1. (1) This Act may be called Tae Reserve BANK or INDIA 
ment. (AMENDMENT) AGr, 1947. 


(2) It shall come into force on the 1st day of April, 1947. 


‘ 2. In section 2 of the Reserve Bank of India Act, r Š 
Amendment of section 2, inafter referred to as the said Act), clauses (f) to (k) (bork aE) 


Act II of 1934. shall be omitted. 
dment ‘of secti : i 
i: ee el o i 3. In section 4 of the said Act,— 


(a) in sub-section (2) for the words “ Delhi, Madras and Rangoon,” the words “ Delhi and 
Madras”, shall be substituted ; 

(b) In sub-section (3),— , 
“(1) the words “or Burma,” and’ the words “or Burman” wherever they occur, shall be 
omitted ; 

(ii) in clause (c), the words “ or in Burma, or ” shall be omitted ; $ 

(iii) clause, (d) shall be omitted ; 

(c) in sub-section (4), the words “or Burman ” shall be omitted ; 

(d) in sub-section (5), the first paragraph and the proviso thereto shall be omitted. 

4. In sub-section (2) of section 5 of the said Act, for the words “ the same proportions as the 


. shares constituting the original share capital” the words “ «uch 
Amendment of section 5, proportions as the Central Board may, with the previous approval 


Act II of 1934. of the Central Government, determine ” shall be substituted, 
dment of ti 6 . 
Act It: of eee ae 5. In section 6 of the said Act,— 


(a) for the words “ Delhi, Madras and Rangoon” the words “ Delhi and Madras” shall be 
substituted ; | 
(b) the words “or Burma ” shall be omitted. 
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Amendment of section 8, ə 6. In clause (c) of sub-section (1) of section 8 of the said 
Act 11 of 1934. Act— 4 


- 


(a) in sub-clause (iv) for the words “one Director” the words “two Directors” shall be 
substituted ; 


(b) sub-clause (v) shall be omitted. 


Amendment of tio S . ae 
Act TI of on. a 7. In section g of the said Act,— 


(a) in sub-section (1) for the words “ five areas” the words “ four areas ” shall be substituted ; 


(b) in sub-section (7) for the words “ one or two persons, as the case may be,” the words “ two 
persons ” shall be substituted. 


Amendment of section 10, 8. In sub-section (1) of section 10 of the said Act, the words 
Act II of 1934. “or Burma,” in both places where they occur, shall be omitted. 
| Amendment of section 11, 9. Insub-section (5) of section 11 of the said Act, for the words 


“the Coorg Legislative Council or the Burma Legislature” the 
words “ or the Coorg Legislative Council ” shall be substituted. | 


cs , f 10. In sub-section (4) of section 15 of the said Act, the words 

Amendment of section 15, ““and for the purposes of such lot the Madras and Rangoon 

Act II of 1934. registers shall be treated as if they comprised one register only” 
shall be omitted. f 


Act II of 1934 


Amendment of section 17, 
Act II of 1934. 3 


(1) In clause (1) the words “ the Government of Burma, the Burma Railway Board,” shail be 


11. In section 17 of the said Act,— 


omi : 
(2) In clause (2)— 
(a) in sub-clause (a)— 
~. - (i) for the words “India or Burma and payable in India or Burma” the words “ and payable 
in India” shall be substituted ; 
(ii) the words “ora Burma scheduled bank” shall be omitted ; 
(b) in sub-clause (6)— | 
i) for the words “ either in India or in,Burma and payable either in India or in Burma” 
the words “ and payable in India ” shall be substituted; ~- 
- (ii) for the words “a Burma scheduled bank, a provincia] co-operative bank, or a Burma 
co-operative bank,” the words “ or a provincial co-operative bank ” shall be substituted ; 
(c) in sub-clause (c),— k l 
(i) for the words “ either in India or Burma and payable either in India or Burma ” the words 
“ and payable in India” shall be substituted ; - 4 
(ii) the words “ora Burma scheduled bank ” shall be omitted ; 


(iii) for the words “a Provincial Government or the Government of Burma,” the words “ or 
a Provincial Government,” shall be substituted ; 2 aa 


(3) in clause (3),— 


ea = 


wo - 


(a) in sub-clause (a) the words “ and Burma scheduled banks ” shall be omitted ; 


(b) in sub-clause (b) the words “ or in Burma except with a scheduled bank or a Burma 
scheduled bank; and ” shall be omitted ; h 


(4) in clause (4),— 

(a) the words # Burma scheduled banks,” and the words “ Burma co-operative banks ” shall 
be omitted ; ; 

(b) in sub-clause (a) the words “ or Burma, ” shall be omitted ; 

(c) in sub-clause (d), for the words “ Burma scheduled bank, provincial co-operative bank 
or Burma,” the words “ or provincial ” shall be substituted ; 

(5) in clause (5), for the words “ Provincial Governments, the Government of Burma and the 
Burma Railway Board » the words “ and Provincial Governments” shall be substituted ; 


(6) in clause (8), for the words “ Government, a Provincial Government or the Government 
of Burma,” the words “ Government or a Provincial Government ” shall be substituted ; 


(7) in clause (11) the words “ or the Government of Burma ” shall be omitted ; 
(8) in clause (14),— 


(a) in the first proviso, the words “ or Burma,” the words “or a Burma scheduled bank ” 
and the words “and Burma” shall be omitted ; 


(b) in the second proviso, the words “ and Burma ” shall be omitted ; 
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(9) in-clause 
daw of Burma”? s 


THE RESERVE BANK OF INDIA (AMENDMENT) ACT, 


17 


15), the words:“ and the making and issue of Burma notes in accordance with the 
be omitted 


a 


(ro) in clause (16), the words “ and the law of Burma ” shall be omitted. 


Amendment of section 18, 
Act II of rgg4. 


12. In section 18 of the said “Act,— 


(a) the words “or Burman” shall be omitted ; 
(5) in clause (1), for the words “ bank, a Burma scheduled bank, a provincial co-operative 


‘bank or a Burma co-operative bank,” 


tbe substituted. 


Amendment of section 23, 
-Act IT of 1934. 


Amendment of section 26 
Act II of 1934. 


Amendment of section 28, 
-Act IT of 1934. 


Amendment of section 29, 
Act IT of 1934. 


Amendment of section 30, 
-Act II of 1934. 


Amendment of section 33, 
Act I of 1934. 


Amendment of section 34, 
Act II of 1934. 


Amendment of section 40, 
-Act II of 1994. 


Amendment of section 41, 
Act II of 1934. 

Omission of section 4I-A, 
-Act IT of 1994. 


Amendment of section 42, 
Act II of 1934. 


(a) in sub-section (1) the words “ and Burma” shall be omitted ; 


the words “ bank or a provincial co-operative bank * shall 


. 13. 
omitted. 


14. Sub-section (3) of section 26 of the said Act shall be 
omitted, 


15. In section 28 of the said -Act, the brackets and figure 
“(1)” and sub-section (2) shall be omitted. ` 


16. In section 2g of the said Act, the words “or Burma 
notes ” shall be omitted. 


17. In sub-section (1) of section go of the said Act, the words 
“or by or under the law of Burma” shall be omitted. 


18. In sub-section (3) of section 3 of the said Act; the words 
“or in Burma” shall be omitted. 


Ig. Sub-section (3) of section 94 of the said Act shall be 
Omitted. 


20. In section 40 of the said Act, for the words “ Delhi, 
Madras or Rangoon” the words ‘ Delhi or Madras” shall be 
bstituted. 


‘21. In section 41 of the said Act, for the words “ Delhi, 


Sub-section (3) of section 23 of the said Act shall be 


“Madras or Rangoon,” the words “ Delhi or Madras,” shall be 


substituted. 
22. Section 41-A of the said Act shall be omitted. 


23. In section 42 of the said Act,— 


(b) in sub-section (2) for clauses (b) to (k) (both inclusive) the following shall be substituted, 


mamely :— 


“ (6) the total amount held in India in currency notes of the Government of India and bank 


motes, 


(c) the amounts held in India in rupee coin and subsidiary coin, respectively, 
(d) the amounts of advances made and of bills discounted in India, respectively, 
(e) the balance held at the Bank,”’. 


Amendment of section 43, 
Act II of 1934. 


Amendment of section 54, 
Act II of 1934. 


Amendment of First Sche 
dule, Act II of 1934. 


24. In section 43 of the said Act, the words * and from Burma 
scheduled banks eee the corresponding provisions of the law: 
of Burma ” shall be omitted. re 

25. In section 54 of the said Act, the words “ the Government 
of Burma,” and the words “ Burma co-operative banks,” in both 
places where they occur, shall be omitted, 


26. In the First Schedule to the said Act,— 


(a) in entry II, after the word “ Asam,” the words “ the Andaman and Nicobar Islands, ” 


shall be inserted ; 


(b) entry V shall bè omitted. 


. Repeals. 


27. The following Ordinances are hereby repealed, namely ;— 


(1) The Reserve Bank of India (Temporary Amendment) Ordinance, 1942 ; 
(2) The Burma Notes Ordinance, 1942 ; 

(3) The Reserve Bank of India (Rangoon Register) Ordinance, 1942 ; 

(4) The Reserve Bank of India (Temporary Amendment) Ordinance, 1945. 


| 
I i 
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THE RAILWAYS (TRANSPORT OF GOODS) ACT, 1947. 


Aar No. XII oF 1947. 
; [17th March, 1947- 
An Act to confer for a limited period special powers for regulating the transport of goods on railways. 
WHEREAS it is expedient to confer for a limited period special powers for regulating the transport 
of goods on railways ; 
It is hereby enacted as follows :— 
Short title, extent, com- 1. (1) This Act may be called Tae Ramways (TRANSPORT: 
mencement and duration. or Goops) Act, 1947. 
(2) It extends to the whole of British India. 
(3) It shall come into force on the 25th day of March, 1947, and shall remain in force for 
one year only. ; 
Interpretation. _ 2. (1) In this Act,— 
(a) “ Chief Commissioner ” means the Chief Commissioner of a Chief Commisioner’s Province 3. 


(b) “ grains and pulses’? means bayree, barley, beans, black gram, chowlee seeds, chuni, dry 
cow-peas, dhall, gram, parched gram, horse gram, Indian corn, jowari, karamony, khesari, moong, 
mussoor, muli, oats, oorid, paddy, peas, raggi, rajgeera, rice (including beaten or pounded rice), common: 
sago, sun-dried tapioca, toor and wheat ; . 


(c) “ railway administration ” has the meaning assigned to it in the Indian Railways Act, 1890. 
(2) For the purposes of this Act the transport of goods shall be deemed to be sponsored only- 
if such transport— s 
(a) is required on the written demand of, or 
(b) is in accordance with any programme of transport drawn up in writing by, or 
(c) is certified in this behalf on the consignment note relating to the goods by— 


the Central Government, a Provincial Government, a Chief Commissioner or the Government of. 


an Indian State,or any person authorised in writing in this behalf by any such Government a3 aforesaid” 
or by a Chief Commissioner. 


Iredi si _ 3. The Central Government or any person authorised in, 

a to ie bearer pai ae _ behalf st the Central Government Pas notification in the 
: official Gazette may, by general or special , di i i 

by railways. admine Y, 9Y & pecial order direct any railway 


(a) to give ial facilities or preference for the transport of any of the goods specified i 
second column of the Schedule, subject to compliance with the conditions, if any, set out in a. 
corresponding entry in the third column of the Schedule, or 


(b) to refuse to carry such goods or classes of goods as may be specified in the order, either- 
absolutely or between places so specified. ’ 


. Notwithstanding anything to the con contained’ 

Directions to be complied in the Indian Railways Act, 1890, every Rilo) ja Ma anakane ba 

with. shall be bound to comply with any direction given to it under- 
section 3. 


5. No suit or other legal proceedings shall lie against the Crown or any railway adminjstration: 
or any person for any damage caused or likely to be caused in 
Protection of action taken. consequence of any direction issued under section 3 or of the com- 


pliance of any railway administration therewith, nor shall any- 


railway administration have any liability, whether under the Indian Railways Act, 1890, or otherwise, 
by reason only of its compliance with any such direction. 


6. The Central Government may from time to time by notification in the official Gazette amend ' 
i the Schedule so as to include therein goods of other descriptions - 
Power to amend Schedule. or exclude therefrom goods of any description or in respect 
of any deécription of goods the conditions set out in the third columns 
of the Schedule ; and thereupon the Schedule shall have effect as if it had been so enacted. 
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THE SCHEDULE. 
(See section 3.) 





Serial | 


Description of goods. 


No. 


Conditions for special transport 
facilities or preference. 





T opp 


Stores (including medical stores) for relief in 
times of famine or other emergency. 

Military or police stores and equipment 

Railway material and stores 

Material and stores of the ae and Tele- 
graphs Department. 

Grains and pulses, wheat product and flour of 
other grains and pulses, ghee, butter, cooking 
fats and edible vegetable oils, ‘salt (other than 
hide salt), sugar, gur and jagree, copra and 
coconut. 

Empty gunnies and other food containers 


Oil-seeds and groundnuts, used in the manu- 
facture of edible oils. 
Cotton or woollen piecegoods, blankets, twist 


The colleen fuels) namely :— 
in Coal and coke 
6) Firewood and charcoal 
Petroleum and petroleum products 
Empty containers for petroleumiand petroleum 
products. ; 


Cattle food, cattle fodder and manures 

Iron and steel 

Cement a 
Paper, including newsprint - re 


Mica 


When transport is sponsored. 


Ditto. 
Nil. 
Nu. 


When transport is sponsored or when the goods 
are consigned to railway grain shops. 


Ditto, and either when new or on return to 
When transport is sponsored. 


Nil. 


When despatched from collieries. 

When transport is esponsored. 

When consigned by oil companies. 

Being new, when consigned to or by oil com- 
panıes, or being , when returned to oil 
companies for refilling. 

When transport is sponsored. 

When consigned from iron or steel works. 

When consigned from cement factories. 

en transport is sponsored or when consigned 
from paper mills. 

When consigned from mica mines, 





\ 





THE DELHI MUSLIM WAKFS (AMENDMENT) ACT, 1947. 


` 


Act No. XIII oF 1947. 


[17th March, 1947. 


An Act further to amend the Delhi Muslim Wakfs Act, 1943, for certain purposes. 


WHEREAS’ it is 


for the purposes hereinafter appearing ; 


Short title. 


Amendment of section 7, Act 


XIII of 1943. 
6) Tile Ma 
shall be ed in the manner provided by section 10.” 


Amendment of section 8, Act 
XIII of 1943. 


4 


Insertion 0f new sections 72 
and 73 m Act XIII of 1943. 


Power to a witnesses summon an 
and produce documents. 


It is hereby enacted as follows :— 


MENT) ACT, 1947. 


ient further to amend the Delhi Muslim Wakfs Act, 1943 ean of 1943) 


1. This Act may be called Tae DELRI MUSLIM WAKFS (AMEND- 


2. In section 7 of the Delhi Muslim Wakfs Act, 1943 (XIII of 
1949), (hereinafter referred to as the said Act), after sub-section (5) 
the following sub-section shall be added, namely :— 

Majlis may accept the resignation of any of its members and the vacancy so caused 


. In sub-section (1) of section 8 of the said Act, the following 
words shall be added at the end, namely :— 


“and may accept the resignation of a Sadr so elected and elect another Sadr in his place.” 


ce 


authorised by 


4.. After section 71 of the said Act, the following new sections 
shall Þe added, namely :— 


72. For the purposes of any enquiry under this Act, the Majlis or the Nazir or any person 
the Majlis in this behalf shall have the power to 
enforce the attendance of witnesses including the 
parties interested and compel the production of documents by the 
same means, and, so far as may be, in the same manner as is 


provided in the case of a Civil Court in the Code of Civil Procedure, 1908 (V of 1908). 
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Penalty. 73. (1) If a mutawalli fails— 

(a)? to apply for registration of a wakf under section 43, 

(b) to furnish statements of particulars or of accounts or returns as required by this Act, 

(c) to supply information or particulars as required by the Majlis or the Nazir or a person 
authorised by the ‘Majlis in this behalf, 

(d) to allow inspection of wakf properties, accounts, or records, or deeds and documents relating 
thereto, or to assist inquiries and investigations if called upon to do so by the Majlis or the Nazir 
or a person authorised by the Majlis, 

(e) to deliver possession of any wakf property if ordered by the Majlis or the Court, 

(f) to carry out the directions of the Majlis or the Nazir or a person authorised by the Majlis 
or the Nazir, 

(g) to pay the fee payable under section 56, 

(h) to discharge any public dues, or ` ; 

(i) to do any other act which is lawfully required to do by or under this Act, 
he shall, unless he satisfies the Court that there was reasonable cause for his failure, be punishable 
with fine which may extend to Rs. 250. 

2) if a mutawalli furnishes any statement, return or information referred to in clause (b) or 
clause ia of sub-section (1) which he knows or has reason to believe to be false, misleading or untrue 
in any material particular he shall be punishable with fine which may extend to Rs. 250. 


(3) In case of a second conviction under sub-section (1) or sub-section (2) the amount of fine 
which the Court may impose may extend to Rs. 500, and in case of a third conviction the amount 
of fine may extend to Rs. 1,000 and the mutawalli shall also be removed. 


(4) The mutawalli shall be personally liable for the payment of a fine imposed under this 


(5) All fines imposed under this section shall be credited to the Wakf Fund.” 


Pd 


THE INDUSTRIAL DISPUTES ACT, 1947. 


Acr No. XIV or 1947. í 
i [17ih March, 1947. 
An Act to make provision for the investigation and settlement of industrial disputes, and for certa inother purposes. 
Wuerzas it is expedient to make ision for the investigation and settlement of industrial 
disputes, and for certain other purposes ercinafter appearing ; 
It is hereby enacted as follows :— - 


CHAPTER I. 
Preliminary. 
Short title, extent and com- 1. (1) This Act may be called Tue INDUSTRIAL Dopoures 
mencement. ACT, 1947. 


(2) It extends to the whole of British India. 

(3) It shall come into force on the first day of April, 1947. 

ké . 2. In this Act, unless there is anything gnant i 

Definitions. subject or context,— baki ante 

(a) “ appropriate Government ” means— 

(i) in relation to any industrial dispute concerning any industry carried on by or under th 
authority of the Central Government, by the Federal Railway Authority or by a railway sihan 
operating a Federal Railway or in relation to an industrial dispute concerning a mine, oilfield, or a 
major port, the Central Government, and 

(ii) in relation to any other industrial dispute, the Provincial Government ; 

(b) “ award ” means an interim or final determination by an Industrial Tribunal of any 
industrial dispute or of any question relating thereto ; 

(c) “Board” means a Board of Conciliation constituted under this Act ; 

(d) “ conciliation officer ” means a conciliation officer appointed under this Act ; à 

4) “ conciliation proceeding ” means any proceeding held by a conciliation officer or Board 
under this Act; 

(f) “ Court ” means a Court of inquiry constituted under this Act ; = 

(g) “ employer ” means — 

i) in relation to an industry carried on by or under the authority of an poima 
at in British India, the authority prescribed in this behalf, or where no au ority is ly 
cribed, the head of the department ; 
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(ii) in relation to an industry carried on by or on behalf of a local authority, the chief executive 
officer of that authority ; l 

(h) “ Federal Railway” has the same meaning as in the Government of India Act, 1935 ; 

(i) a person shall be deemed to be “ independent” for the purpose of his appointment as the 

i or other member of a Board, Court or Tribunal, if he £ unconnected vih the industrial 

dispute referred to such Board, Court or Tribuanl or with any industry directly affected by such 
dispute ; 

(j) “industry ” means any business, trade, undertaking, manufacture or calling of em- 
ployers and includes any calling, service, employment, handicraft, or industrial occupation or avo- 
cation or workmen ; 


(k) “ industrial dispute ” means any dispute or difference between em ayei and employers,’ 
or between employers and workmen, or between workmen and workmen, which is connected with 
the employment or non-employment or the terms of employment or with the conditions of labour, 
of any person ; 

D) “lock-out ” means the closing of a place of employment, or the suspension of work, or the 

an employer to continue te employ any number of persons employed by him ; 

(m) “ prescribed ” means prescribed by rules made under this Act ; 

(n) “ public utility service” means— 

(i) any railway service ; 

(ii) any section of an industrial establishment, on the working of which the safety of the 
establishment or the workmen employed therein depends ; 

(ii) any postal, telegraph or telephone service ; 

(iv) any industry which supplies power, light or water to the public ; 

(v) any system of public conservancy or sanitation ; 

(vi) any industry specified in the Schedule which the i deel a Government may, if satisfied 
that public emergency or public interest so requires, by notification in the official Gazette declare 
to be a public utility service for the purposes of this Act, for such period as may be specified in the 
notification : 

Provided that the period so specified shall not, in the first instance, exceed six months but 
may, by a like notification, be extended from time to time, by any period not exceeding six months, 
at.any one time if in the opinion of the appropriate Government public emergency or public 
Interest requires such extension. 

(0) “railway company” means a railway company as defined in section 3 of the Indian 
Railways Act, 1890; 

($) “settlement ” means a settlement arrived at in the course of a conciliation proceeding ; 

(q) “ strike ” means a cessation of work by a body of persons employed in any industry acting 
in combination, or a concerted refusal, or a refusal under a common understanding, of any number 
of persons who are or have been so employed to continue to work or to accept employment ; 

(r) “ Tribunal ” means an Industrial Tribunal constituted under this Act; 

(s) “workman” means any person employed (including an apprentice) in any industry 
to do any skilled or unskilled manual or clerical work for hire or reward and includes, for the purposes 
of any proceedings under this Act in relation to an industrial dispute, a workman discharged during 
that dispute, but does not include any person employed in the naval, military or air service of the 
Crown. ; 


CHAPTER II. 
Authorities under this Act. 


3. (1) In the case of any industrial establishment in which one hundred or more workmen 
are employed or have been employed on any day in the precedin g 


Works Committee, twelye months, the appropriate Government may by general or 
special order reguire the employer to constitute in the prescribed 
manner a Works Committee consisting of representatives of employers and workmen ed in the 


establishment so however that the number of representatives of workmen on the Committee shal? 
not be less than the number of representatives of the employer. The representatives of the workmen 
shall be chosen in the prescribed manner from among the workmen engaged in the establishment 
and in consultation with their trade union, if any, registered under the Indian Trade Unions Act, 


1926. 

(2) It shall be the duty of the Works Committee to promote measures for securing and preserving 
amity and good relations between the employer and workmen and, to that end to comment upon 
matters of their common interest or concern and endeavour to compose any material difference of 
opinion in respect of such matters, 

4. (1) The appropriate Government may, by notification in the official Gazette, appoin, 

such number of persons as it thinks fit, to be conciliation officerst 

Conciliation ‘officers. charged with the duty of mediating in and promoting the settlement 
of industrial disputes. 
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? (2) A conciliation officer may be appointed for a specified area or for specified industries 
an ea area or for one, or more ified industries and either permanently or for a limited 
period. 
ea 5. (1) The appropriate Government may as occasion arises 
Boards of Conciliation. by notification in the official Gazette constitute a Board of Concilia- 
tion for promoting the settlement of an industrial dispute. 


(2) A Board shall consist of a chairman and two or four other members, as the appropriate 
Government thinks fit. f 


(3) The Chairman shall be an independent person and the other members shall be 
persons appoointed in equal numbers to represent the parties to the dispute “and any person 
_ appointed to represent a party shall be appointed on the recommendation of that party : 

Provided that, if any party fails to make a recommendation as aforesaid within the prescribed 
time, the appropriate Government shall appoint such persons as it thinks fit to represent that party. 

_ (4) A Board, having the prescribed quorum, may act notwithstanding the absence of the 

chairman or any of its members or arly vacancy in its number : 
Provided that if the appropriate Government notifies the Board that the services of the chairman 


or of any other member have ceased to be available, the Board shall not act until a new chairman or 
member, as the case may be, has been appointed. : 


6. (1) The appropriate Government may as occasion arises by notification in the official 

| Gazette constitute a Court of Inquiry for inquiring into any matter 

Courts of Inquiry. appearing to be connected with or relevant to an industrial 
dispute. 

(2)"A Court may consist of one independent person or of such number of independent persons 
as the appropriate Government may think fit and where a Court consists of two or more members, 
one of them shall be appointed as the chairman. 

_ (3) A Court, having the prescribed quorum, may act notwithstanding the absence of the 
or any of its members or any vacancy in its number : 

Provided that, if the appropriate Government notifies the Court that the services of the chair- 
man have ceased to be available, the Court shall not act until a new chairman has been appointed. 


; | 7. (1) The appropriate Government may constitute one or 
Industrial Tribunals. more Industrial Tribunals for the adjudication of Industrial disputes 
in accordance with the provisions of this Act. ' 


2) A Tribunal shall consist of such number of members as the a ropriate Government 


thinks fit. Where the Tribunal consists of two or more members, one of them shall be appointed 
as the chairman. ` i 


(9) Every member of the Tribunal shall be an independent person 
(a) who is or has been a Judge of a High Court or a District Judge, or 
(b) is qualified for appointment as a Judge of a High Court : 


: Provided that the appointment to a Tribunal of any person not qualified under part (a) shall 
be made in consultation with the High Court of the Province in which the Tribunal has or is intended 
to have, its usual place of sitting. 


8. (1) Ifthe services of the chairman of a Board or of the chairman or otber member of a Court 
_ f or Tnbunal cease to be available at any time, the appropriate 
Filling of vacancies. Government shall, in the case of a chairman, and may in the case 
of any other member, appoint another independent person to 


fill the vacancy, and the proceedings shall be continued before the Board, Court or Tribunal so 
reconstituted. 


(2) Where a Court or Tribunal consist of one person only and his services cease to be available 
the appropriate Government shall appoint another in ependent person in his place, and the proceedings 
shall be continued before the person so appointed. 


(3) Where the services of any member of a Board other than the chairman have ceased to be 
available, the appropriate Government shall appoint in the manner specified in sub-section (3) of 


section 5 another person to take his place, and the proceedings shall be continued before the Board 
so reconstituted. 


saali ER g. No order of the appropriate Government appointing 
G or pacer oes aaa pa person asa member of a Board, Court or Tribunal shall be 
ý | ' called in question in any manner. 


CHAPTER III. 
~ Refaence of Disputes to Boards, Courts or Tribunals. 


Reference of disputes to 10. (1) If any industrial dispute exists or is apprehended, 
Boards, Caurts or Tribunals. the appropriate Government may, by order in writing,— 
(a) refer the dispute to a Board for promoting a settlement thereof; or 


(b) refer any matter appearing to be connected with or relevant to the dispute to a Cour 
or inquiry; or 
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(c) refer the dispute to a Tribunal for adjudication : 


Provided that where the dispute relates to a public utility service and a notice under section 22 
‘has been given, the appropriate Government shall, unless ıt considers that the notice has been frivo- 
lously or vexatiously given or that it would be inexpedient so to do, make a reference under this sub- 
section notwithstanding that any other proceedings under this Act in respect of the dispute may have 

‘commenced, 

(2) Where the parties to an industrial dispute apply in the prescribed manner, whether jointly 
or separately, for a reference of the dispute to a Board, Court or Tribunal, the appropriate Govern- 
ment, if satisfied that the persons applying represent the majority of each party, shall make the 
reference accordingly. 

(3) Where an industrial dispute has been referred to a Board or Tribunal under this section, 
the appropriate Government may by order prohibit the continuance of any strike or lock-out in 
-connection with such dispute which may be in existence on the date of the reference, 


CHAPTER IV. 
Procedure, powers and duties of Authorities. 


Procedure and powers of 11. (1) Conciliation officers, Boards, Courts and Tribunals 
conciliation officers, Boards, shall, subject to the provisions of this Act, follow such procedure 
‘Courts and Tribunals. as may be prescribed. 


(2) A conciliation officer or a member of a Board, Court or Tribunal may for the purpose of 
inquiry into any existing or apprehended industrial dispute, after giving reasonable notice, enter 
the premises occupied by any establishment to which the dispute relates. 

(9) Every Board, Court and Tribunal shall have the same powers as are vested ina civil 
‘Court under the Code of Civil Procedure, 1908, when trying a suit, in respect of the following matters, 
namely :— ' 

(a) enforcing the attendance of any person and examining bim on oath ; 

(b) compelling the production of documents and material objects ; 

(c) issuing commissions for the examination of witnesses ; i A 

(d) in respect of such other matters as may be prescribed ; 
and every inquiry or investigation by a Board, Court or Tribunal, shall be deemed to be a judicial 
proceeding within the meaning of sections 193 and 228 of the Indian Penal Code. 


(4) A conciliation officer may call for and inspect any document which he has ground for 
considering to be relevant to the industrial dispute. 


(5) With the consent of all parties to the dispute, a Court or Tribunal may, if it so thinks fit, 
appoint one or more persons as assessors to advise it in the proceedi i 


(6) Every conciliation officer and every member of a Board, Court or Tribunal shall be deemed 
to be a public servant within the aee a Senta 21 of the Indian Penal Gode. 


12. (1) Where any industrial dispute exists or is apprehended, the conciliation officer may, 
or where the dispute relates to a public utility service and a notice 
Duties of conciliation officers. under section 22 has been given, shall, hold conciliation proceedings 
: in the prescribed manner. 
(2) The conciliation officer shall, for the purpose of bringing about a settlement of the dispute, 
‘without delay investigate the dispute and all matters affecting the merits and the right settlement 


thereof and may do all such things as he thinks fit for the purpose of inducing the parties to come 
to a fair and amicable settlement of the dispute. 


(3) If a settlement of the dispute or of any of the matters in dispute is arrived at in the course 
of the conciliation proceedings the conciliation officer shall send a report thereof to the appropriate 
‘Government together with a memorandum of the settlement signed by the parties to the dispute. 


(4) If no such settlement is arrived at, the conciliation officer shall, as soon as practicable 
after the close of the investigation, send to the appropriate Government a full report setting forth 
the steps taken by him for ascertaining the facts and circumstances relating to the dispute and for 
bringing about a settlement thereof, together with a full statement of such facts and circumstances, 
and the reasons on account of which, in his opinion, a settlement could not be arrived at. 


(5) If, on a consideration of the report referred to in sub-section (4), the appropriate Govern- 
ment is satisfied that there is a case for reference to a Board or Tribunal, it may make such reference. 
Where the appropriate Government does not make such a reference it shall record and communicate 
to the parties concerned its reasons therefor. 


(6) A report under this section shall be submitted within fourteen days of the commencement 


of the conciliation proceedings or within such shorter period as may be fixed by the appropriate 
‘Government 


13. (1) Where a dispute has been referred to a Board under this Act, it shall be the duty of the 

Duties of Boards Board to endeavour to bring about a settlement of the same and 

| j for this purpose the Board shall, in such manner as it thinks fit 

and without delay, investigate the dispute and all matters affecting the merits and the right settlement 

thereof and may do all such things as it thinks fit for the purpose of inducing the parties te come to a 
fair aud amicable settlement of the dispute. 
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- (2) If a settlement of the dispute or of any of the matters in dispute is arrivéd at in the cou rse 
of the conciliation proceedings, the Board shall send a report thereof to the appropriate Government 
together with a memorandum of the settlement signed by the parties to the dispute. 


(3) If no such settlement is arrived at, the Board shall, as soon as practicable after the close 
of the investigation, send to the appropriate Government a full report setting forth the proceedings 
and steps taken by the Board for ascertaining the facts and circumstances relating to the dispute and 
for bringing about a settlement thereof, together with a full statement of such facts and circumstances, 
its findings thereon, the reasons on account of which, in its opinion, a settlement could not be arrived 
at and its recommendations for the determination of the dispute. 


_. 44) Hf, on the receipt of a report under sub-section (3) in respect of a dispuce relating to a public 
utility service, the appropriate Government does not make a reference to a Tribunal under section 10, 
it shall record and communicate to the parties concerned its reasons therefor. 


|” (5) The Board shall submit its report under this section within two months of the date of the 

notice under section 22 or within such shorter period as may be fixed by the appropriate Government : 

_Provided that the appropriate Government may from time to time extend the time for the 
submission of the report by such further periods not exceeding two months in the aggregate : 


Provided further that the time for the submission of the report may be extended by such 
period as may be agreed on in writing by all the parties to the dispute. 

: 14. A Court shall inquire into the matters referred to it and! 

Duties of Courts. report thereon to the appropriate Government ordinarily within 
a period of six months from the commencement of its inquiry. 

15. (1) Where an industrial dispute has been referred to a Tribunal for adjudication, it shalb 

A hold its proceedings expeditiously and shall, as soon as practicable 

Duties of Tribunals. on the conclusion thereof, submit its award to the appropriate 

Government. 


(2) On receipt of such award, the appropriate Government shall by order in writing declare 
the award to be binding : 


Provided that where the appropriate Government is a panty to the dispute and in its opinion 
it would be inexpedient on public grounds to give effect to the whole or any part of the award, it shall 
on the first available opportunity lay the award together with the statement of its reasons for not 
making a declaration as aforesaid before the Legislative Assembly of the Province, or where the 
appropriate Government is the Central Government, before the Central Legislative Assembly, and 
shall, as soon as may be, caused to be moved therein a resolution for the consideration of the award ; 
and the Legislative Assembly may, by its resolution, confirm, modify, or reject the award. 

2 On the passing of a resolution under the proviso to sub-section (2), unless the award is 
reject » the appropriate Government shall by order in writing declare the award as con- 
firmed.or modified by the resolution, as the case may be, to be binding. 


(4) Save as provided in the proviso to sub-section (3) of section 19, an award declared to be 
binding under this section shall not be called in question in any Manner. 


16. The report of a Board or Court and the award of a 

Form of report or award. Tribunal shall be in writing and shall be signed by all the members 
of the Board, Court or Tribunal as the case may be: 

Provided that nothing in this section shall be deemed to prevent any member of the Board, 


Court or Tribunal from recording a minute of dissent from a report or award from any recommenda- 
tion made therein. 


17. The report of a Board or Court and the award of a Tribunal, together with any minute 

of dissent recorded therewith, shall, within a period of one month 

Publication of reports and from the date of its receipt by the appropriate Government, be 
awards. published in such manner as it thinks fit. 

18. A settlement arrived at in the course of conciliation- 

Persons on whom settlements proceedings under this Act or an award which is declared by the 

and awards are binding. appropriate Government to be binding under sub-section (2) of 

section 15 shall be binding on— 

(a) all parties to the industrial dispute ; 

(b) all other parties summoned to appear in the proceedings as parties to the dispute, unless 
the Board or Tribunal, as the case may be, records the opinion that they were so summoned without 
proper cause ; 

(¢) where a party referred to in clause (a) or clause (4) is an employer, his heirs, successors or 
assigns in respect of the establishment to which the dispute relates ; 

(d) where a p referred to in clause (a) or clause (b) is composed of workmen, all persons 
who were employed in the establishment or part of the establishment, as the case may be, to which 


the dispute relates on the date of the dispute and all persons who subsequently become employed in 
that establishment or part. 


1g. (1) A settlement arrived at in the course of a conciliation 
Period of operation of settle- proceeding under this Act shall come into operation on such date as 
ments and awards. 18 agreed upon by the parties to the dispute, and if no date is 
upon, on the date on which the memorandum of the settlement is 
signed by the parties to the dispute. 
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(2) Such settlement shall be pean for such period as is agreed upon by the parties, and if 
no such period is agreed upon, for a period of six months, and shall continue to be ‘binding on the 
parties after the expiry of the period aforesaid, until the expiry of two months from the date on which 
a notice in writing of an intention to terminate the settlement is given by one of the parties to the 
other party or parties to the settlement. 


(3) An award declared by the appropriate Government under section 15 to be binding shall 
come into operation on such date as may be specified by the appropriate Government and shall 
remain in operation for such period, not exceeding one year, as may be fixed by that Government: 


Provided that if, of its own motion or on the application of any party bound by the award, 
the appropriate Government considers that there has been a material change in the circumstances on 
which the award was based, it may refer the award to a Tribunal for a decision whether or not the 
award should, by reason of such change, ceases to be in operation before the expiry of the period so 
fixed, and the period of operation of the award should be determined by the decision of the 
tribunal on such reference. 


20. (1) A conciliation proceeding shall be deemed to have 

Commencement and conclu- commenced on the date on which a notice of strike or lock-out 

sion of proceedings. under section 22 is received by the conciliation officer or on the date 
of the order referring the dispute to a Board, as the case may be. 


(2) A conciliation proceeding shall be deemed to have concluded— 

(a) where a settlement is arrived at, when a memorandum of the settlement is signed by the 
parties to the dispute ; 

(b) where no settlement is arrived at, when the report of the conciliation officer is received 


by the appropriate Government or when the report of the Board is published under section 17, as 
the case may be, or 


c) when a reference is made to a Court or Tribunal under section 10 during the pendency 
of conciliation proceedings. 

(3) Proceedings before a tribunal shall be deemed to have commenced on the date of the 
reference of a dispute for adjudication and such proceedings shall be deemed to have concluded when, 
the award is published by the appropriate Government under section 17, or where an award has been 
laid before the Legislative Assembly under the proviso to sub-section (2) of section 15, when the 
resolution of the Legislative Assembly thereon is passed. 


21. ‘There shall not be included in any report or award under this Act any information obtained 

by a conciliation officer, Board, Court or Tribunal in the course 

Certain matters to be kept of any investigation or inquiry as to a trade union or as to any 

confidential. individual business (whether carried on by a person, firm or com- 

pany) which is not available otherwise than through the evidence 

given before such officer, Board, Court or Tribunal, if the trade union, erson, firm or company, in 

question has made a request in writing to the conciliation officer, B » Court or Tribunal, as the 

case may be, that such information shall be treated as confidential ; nor shall such conciliation officer 

or any individual member of the Board, Court or Tribunal or any person present at or concerned 

in the proceedings disclose any such information without the consent in writing of the secretary of 

the trade union or the person, firm or company in question, as the case may be: 

Provided that nothing contained in this section shall apply to a disclosure of any such infor- 

mation for the purposes of a prosecution under section 193 of the Indian Penal Code. 


CHAPTER V. 
Strikes and lock-outs. 
Prohibition of strikes and 22. (1) No person employed in a public utility service shall 
lock-outs. go on strike in breach of contract— 


(a) without giving to the employer notice of strike, as hereinafter provided, within six weeks. 
before striking ; or 

(b) within fourteen days of giving such notice; or 

(¢) before the expiry of the date of strike specified in any such notice as aforesaid ; or 

d) during the dency of any conciliation proceedings before a conciliation officer and. 
seven hae after % the concluson GE mich ose : 

(2) No employer carrying on any public utility service shall lock-out any of his workmen— 

(a) without giving them notice of lock-out as hereinafter provided, within six weeks before 
locking out; or 

(6) within fourteen days of giving such notice ; or 

(c) before the expiry of the date of lock-out specified in any such notice as aforesaid ; or 

during the dency of any conciliation proceedings before a conciliation officer and: 

seven He ater the aneh of gach proceedingy 


(3) The notice of lock-out or strike under this section shall not be necessary where there is 
already in existence a strike or, as the case may be, lock-out in the public utility service, but 
the employer shall send intimation of such lock-out or strike on the day on which it is declared, to 

I—4 
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suchaut hority as may be specified by the appropriate Government either generally or for a 
particular area or for a particular class of public utility services. 


(4) The notice of strike referred to in sub-section (1) shall be given by such number of persons 
to such person or persons and in such manner as may be prescribed. 


(5) The notice of lock-out referred to in sub-section (2) shall be given in such manner as may 
be prescribed. 


A? If on any day an employer receives from any persons employed by him any such notices 
as are referred to in sub-section (1) or gives to any persons employed by him any such notices as are 
referred fo in sub-section (2), he shall within five days thereof report to the appropriate Government 
or to such authority as that Government may prescribe the num of such notices received or given 
on that day. 


gts 93. No workman who is employed in any industrial esta- 
ae pie lo f een of blishment shall go on strike in breach of contract and no employer 
pape of any such workman shall declare a lock-out— 


(a) during the pendency of conciliation proceedings before a Board and seven days after 
the conclusion of such proceedings ; 


(b) during the pendency of proceedings before a Tribunal and two months after the conclusion 
of such proceedings ; or a s3 


(c) during any period in which a settlement or award is in operation, in respect of any of the 
matters covered by the settlement or award. 


Ilegal striker and lock-outs. 24. (1) A strike or a lock-out shall be illegal uf— - 
(i) it is commenced or declared in contravention of section 22 or section 23 ; or 
(ti) it is continued in contravention of an order made under sub-section (3) of section Io. 


(2) Where a strike or lock-out in pursuance of an industrial dispute has already commenced 
and is in existence at the time of the reference of the dispute to a Board, or Tribunal, the continuance 
of such strike or lock-out shall not be deemed to be illegal, provided that such strike or lock-out was 


not at its commencement in contravention of the provisions of this Act or the continuance thereof 
was not -prohibited under sub-section (3) of section 10. 


(3) A lock-out declared in consequence of an illegal strike or a strike declared in consequence 
of an illegal lock-out shall not be deemed to be legal. 
Prohibition of financial aid 25. No person shall knowingly expend or apply any money 
to illegal strikes and lock-outs. in direct furtherance or support of any Illegal strike or lock-out. 


CHAPTER VI. 


` Penalties. 


26. (1) Any workman who commences, continues or DIN. acts in an a a strike 

< < which is illegal under this Act, shall be punishable with imprison- 

1 Ereet for illegal strikes and ment for a term which may extend to one month, or with fine 
i which may extend to fifty rupees, or with both. 


(2) Any employer who commences, continues, or otherwise acts in furtherance òf a lock-out 
which is illegal under this Act, shall be punishable with imprisonment for a term which may 
extend to one month, or with fine which may extend to one thousand rupees, or with both. 


a7. Any person who instigates or incites others to take part in, or otherwise acts in furtherance 
of, a stnke or lock-out which is illegal under this Act, shall be 
Penalty for instigation, etc. punishable with imprisonment for a term which may extend 
to six months, or with fine which may extend to one thousand 
rupees, or with both. : 


28. Any person who knowingly expends or applies any 

Penalty for giving financial money in direct furtherance or support of any ill strike or 

aid to illegal strikes and lock- lock-out shall be punishable with imprisonment for a term which 

outs. may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 


ag. If any person commits a breach of any term of any settlement or award which is 

| ~ binding on him under this Act, he shall on his first conviction 

Penalty for breach of settle- therefor be punishable with fine which may” extend to om} 

ment or award. i hundred rupees and in the event of a second or subsequent 
conviction, with fine which may extend to five hundred rupees. 


go. Any person who wilfully discloses any such information as is referred to in section 21 in 
contravention of the provisions of that section shall, on complaint 

Penalty for disclosing confi- made by or on behalf of the trade union or individual business 
dential information. affected, be punishable with imprisonment for a.term which may 
: extend to six months, or with fine which may extend to one thousand 
rupees, or with both. 
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31. (1) Any employer who contravenes the provisions of section 33 shall be punishable 

with imprisonment for a term which may extend to six months, 

Penalty for other offences. or with fine which may extend to one thousand rupees, or with 
both. 


(2) Whoever contravenes any of the provisions of this Act or any rule made thereunder shall, 
if no other penalty is elsewhere provided by or under this Act for such contravention, be punishable 
with fine which may extend to one hundred rupees. 


CHAPTER VII. 


Miscellaneous. 


32. Where a person committing an offence under thisAct is a company, or other body corporate, 
or an association of persons (whether incorporated or not), every 
Offence by companies, etc. director, manager, secretary, agent or other officer or person con- 
cerned with the management thereof shall, unless he proves that 
the offence was committed without his knowledge or consent, be deemed to be guiltv of such offence. 


33. Noemployer shall during the pendency o fany conciliation proceedings or proceedings before 
a ‘Tribunal, in respect of any industrial ute, alter to the pre- 


Conditions of service, etc, judice of the workmen concerned in such dispute, the conditions 
to remain unchanged duri of service applicable to them immediately before the commence- 
pendency of proceedings. ment of such proceedings, nor, save with the express permission 


in writing of the conciliation officer, Board or Tribunal, as the 
case may be, shall he outs the pendency of such proceedings, discharge, dismiss, or otherwise punish 
any such workmen, except for misconduct not connected with the dispute. 


34. (1) No Court shall take Suen of aon ae 

D punishable under this Act or of the abetment o any such offence, 

‘Gog ce of offences. save on complaint made by or under the authority of the appro- 
priate Government. 


(2) No Court inferior to that of a Presidency Magistrate or a Magistrate of the first class shall 
try any offence punishable under this Act. 


35. (1) No person refusing to take part or to continue to take part in any strike or lock-out 

which is illegal under this Act, , by reason of such refusal 

Protection of persons. or by reason of any action taken by him under this section, be 

subject to expulsion from any trade union or society, or to any 

fine or penalty, or to deprivation of any right or benefit to which he or his legal representatives would 

otherwise be entitled, or be liable to be placed in any respect, either directly or indirectly, under 

any disability or at any disadvantage as compared with other members of the union or society, any- 
thing to the contrary in the rules of a trade union or society notwithstanding. 


(2) Nothing in the rules of a trade union or society requiring the settlement of disputes in 
any manner shall apply to any proceeding for enforcing any right or exemption secured by this sec- 
tion, and in any such proceeding the Civil Court may, in lieu of ordering a person who has been 
expelled from membership of a trade union or society to be restored to membership, order that he 


be paid out of the funds of the trade union or society such sum by way of compensation or damages 
as that Court thinks just. 


36. (1) A workman who is a party to an industrial dispute shall be entitled to be represented 
in any proceedings under this Act by an officer of a registered 
Representation of parties. trade union, and any employer who is a party to an industrial 
dispute shall be entitled to be represented in any such proceedings 
by an officer of an association of employers. 
; (2) No party to an industrial dispute shall be entitled to be represented by a legal practitioner 
in any conciliation proceedings under this Act. - 


i (3) A party to an industrial dispute may be represented by a legal practioner in any proceed- 
ings before a Court or Tribunal. 


37. No suit, prosecution or other legal proceeding shall 

Protection of action taken lie against any person for anything which is in good faith done 

under the Act. or intended to be done in pursuance of this Act or any rules made 
thereunder. 


38. (1) The appropriate Government may, subject to the 
condition of previous publication, make rules for the purpose 
of giving effect to the provisions of this Act. 

(2) In particular and without prejudice to the generality of the foregoing power, such rules 
may provide for all or any of the following matters, namely :— 

(a) the powers and procedure of conciliation officers, Boards, Courts and Tribunals includ- 
ing rules as to the summoning of witnesses, the production of documens relevant to the subject- 
matter of an inquiry or investigation, the number of members necessary to form a quorum and the 
manner of submision of reports and awards ; 

(6) the constitution and functions of and the filling of vacancies in Works Committees, .and 
the procedure to be followed by such committees in the discharge of their duties ; : 


Power to make rules. 
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_(c) the allowances admissible to members of Courts, Boards, and Tribunals and to assessors 
and witnesses ; 

(d) the ministerial establishment which may be allotted to a Court, Board or Tribunal and 
the salaries and allowances payable to members of such establishments ; 

_ (e) the manner in which and the persons by and to whom notice of strike or lock-out may 

be given and the manner in which such notices shall be communicated ; 

(f) the conditions subject to which parties may be represented by 1 ractitioners in pro 
ceeding under this Act before a Court or Dahana ik eee 

(g) any other matter which is to be or may be prescribed. 

(3) Rules made under this section may provide that a contravention thereof shall be punish- 
able with fine not exceeding fifty rupees. 


39. The appropriate Government may by order direct that its power under section g 
shall, in such circumstances and under such conditions, if any, 


Delegation of power. as may be specified in the order, be exercised by any officer or 
authority subordinate to that Government. 


Repeal of Act VII of 1929. 40. The Trade Disputes Act, 1929, is hereby repealed. 


THE SCHEDULE. 
Industries which may be declared to be public utility services under sub-clause (vi) of clause (n) of section 2. 
1. Transport (other than railways) for the carriage of passengers or goods, by land, water or 


air. 
2. Coal. 
g. Cotton textiles. 
4. Foodstuffs. 
5. Iron and steel. 


THE ARMED FORCES (EMERGENCY DUTIES) ACT, 1947. 





Acr No. XV oF 1947. 
pe [20th March, 1947- 
a a a pangetan Wa ai a Da an a Ka anaa geng on the Armed Forces of the 
TOWN. 
WHEREAS it is expedient to enable duties in connection with vital services to be imposed in an 
emergency on the Armed Forces of the Crown ; 
It is hereby enacted as follows :— 


1. (1) This Act may be called Tae Arsen Forags (Emre 
GENGY DUuTIRS) Act, 1947. 


(2) It extends to the whole of British India. 


; Agi 2. (1) The Central Government may, by notification in 
Pico pee ee the official Gazette, declare any specified service to be a service 
j of vital importance to the community : 


Provided that such notification shall remain in force for one month in the first instance, but 
may be extended, from time to time, by a like notification, 


(2) Upon a declaration being made under sub-section (1) and until it is rescinded, it shall 
be the duty of every person subject to the Indian Army Act, 1911, or the Indian Air Force Act, 
1932, or the Naval Discipline Act, in the form in which it 1s set forth in the First Schedule to the Indian 

avy (Discipline) Act, 1934, to obey any command given by any superior officer in relation to 
employment upon or in connection with the service Specified in the declaration; and every such 
command shall be deemed to be a lawful command within the meaning and for the purposes of the 
said Acts. 


g. Every command given, after the goth day of September, 1946, and before the commence- 

ment of this Act, to any person referred to in sub-section (2) of 

Validation of certain past section 2 by any superior officer in relation to employment upon 

commands. or in connection with any such service asthe Central Govern- 

ment may, by notification in the official Gazette, specify in this 

behalf, shall be deemed to have been a lawful command within the meaning and for the purposes of 

the Acts referred to in that sub-section, so however that no such person shall be panjake by reason 
only of his not having obeyed any such command. 


Short title and extent. 


XVI OF 1947] THE TRADING WITH THE ENEMY (CONT. OF EMER. PRO.) ACT. 29 


THE TRADING WITH THE ENEMY (CONTINUANCE OF EMERGENCY 
PROVISIONS) ACT, 1947. 





` Acr No. XVI oF 1947., 


[20% March, 1947. 


An Act to provide for the continuance of certain provisions of the Defence of India Rules relating to the control 
of trading with States, and persons and firms belongings to States at war with His Majesty, and the custody 
of the property belonging to them. 


Waereas it is expedient to provide for the continuance of certain provisions of the Defence of 
‘India Rules relating to the control of trading with States, and persons and firms belonging to States 
at war with His Majesty, and the custody of the property belonging to them ; 


It is hereby enacted as follows :-— 


Short title, extent and com- 1. (1) This Act may be called Tur TRADING WITH THE 
mencement. ENEMY (CONTINUANCE OF EMERGENCY Provisions) ACT, 1947. 


2) It extends to the whole of British India, and applies also to British subjects and servants 


of the in any part of India, and to British subjects who are domiciled in any part of India, 
wherever they may be. 


(3) It shall come into force on the 25th day of March, 1947. 


Contin F ‘ g 2. (1) Notwithstanding the expiry of the Defence of India 
aao sera coat cm Ach 1939, and the Emergency Provisions (Continuance) Ordinance,, 
(a) the provisions of the Defence of India Rules mentioned in the first column of the schedule 


to this Act shal] continue in force, and shall have effect subject to the modifications specified in the 
second column thereof ; 


(6) any order or other instrument made or deemed to be made under or in pursuance of any 
«of the said provisions and in force immediately before the commencement of this Act shall continue 
in force so far as consistent with the provisions as continued in force by this section and be deemed to 
‘be made under or in pursuance of the provisioons so continued in force. 


(a) The references in sub-section (1) to the Defence of India Rules shall be construed as refer- 
ences to those Rules as modified and continued in force by the Emergency Provisions (Continuance) 
Ordinance, 1946. 


g. The provisions of the Defence of India Rules as continued in force by section 2 and all orders 

made or deemed to be made under such provisions shall have 

Effect of rules, etc., incon- effect notwithstanding anything inconsistent therewith contained 

sistent with other enactments. in any enactment other than this Act or in any instrument hav ng 
effect by virtue of any enactment other than this Act. 


4. (1) The Central Government may by order direct that any power or duty which by or 

under any of the provisions as continued in force by section 2 is 

Delegations. conferred or imposed upon the Central Government, shall, in 

such circumstances and under such conditions, if any, as may 

ibe specified in the direction, be exercised or discharged by any officer or authority subordinate to 
that Government or by any other authority. 


(2) All orders delegating any power or duty conferred or imposed by any of the provisions 
continued in force by section 2 made by the Central Government before the commencement of this 
Act and in force immediately before such commencement, shall continue in force and be deemed 
to be made by the Central Government under this section. 


5. (1) No order made or deemed to be made in exercise of any power conferred by or 


. under any of the provisions continued in force by section 2 
Savings as to orders. shall be called in question in any Court. ý 


(2) Where an order pepon to have been made andsigned by any authority in exercise 
-f any power conferred by or under any of the aforesaid provisions, a court shall, within the meaning 
-of the Indian Evidence Act, 1872, presume that such order was so made by that authority. 


i 6. (1) No suit, Penn other legal proceeding shall 
: i ie against any person for anything which is in good faith done 
ce of action taken or intended to be done in pursuance of any of the provisions con- 

s tinued in force by section 2 or any order made or deemed to be 
made thereunder. 


(2) No suit or other legal proceeding shal! lie against the Crown for any damage caused or 
‘likely to be caused by anything in good faith done or intended to be done in pursuance of any of 
the provisions continued in force by section 2 or any order made or deemed to be made thereunder 
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THE SCHEDULE. 
(Ses section 2.) 


Provisions of the Defence of India Rules continued in force. 


ai ae 


Number and title of Rule. Modification. 
an = 

1.— short ‘title ice = ae is 
2.—Definitions de jea o Clause (1) shall be omitted. 
3.—Interpretation < if a sees Sub-rule (3) shall be omitted. 
4.—Saving cs si ia f ais 
5.—Non-compliance with these rules or orders made 

thereunder ; as = 

97.—Definition sh 


g8.—Prohibition of trading with the enemy sii 
99.—Control of rights, etc., in respect of trading with 
the enemy = ra ba 
100.—Power to appoint controllers, etc., of- Enemy 
5 Trading a m ps 
100A.—Powers of Controllers, etc., of Enemy Trading .. 
101A.—Penalty for failure to comply with orders of Con- 
trollers, etc. as = i 
103.—Definitions ait ig : s 
104.—Prohibition of trade with enemy firms and pur- 
chase of enemy currency me f zi 
105:—-Power to appoint Controllers, etc., of enemy firms. 
rok Powers of Controllers, etc., of enemy firms = 
108.—Penalty for failure to comply with orders of Con- 
trollers, etc. Sa 5 
110.——Contracts with enemy firms ia 
111.—Transfer of property to or by enemy firms 
113-A.—Power to carry on business of enemy firms... a 
114.—Collection of debts of enemy firms and custody ` 
of property ji pa si a 
114-A.—Power to control and wind up certain business. . 
117.—False statements... ar es 
117-A.—Power to require production of books, etc. 
121.—Attempts, etc., to contravene rules 
122.—Offences by Corporations 4 
123-A.—Burden of par in certain cases ay as 
130.—Cognizance of contraventions of the rules, etc. .. Sub-rules (g) and (4) shall be omitted. 


—_—_—<—<——$—— a aaa aaa anang Aa Na NO 


THE REQUISITIONED LAND (CONTINUANCE OF POWERS) ACT, 1947. 





Acr No. XVII oF 1947. 
[24th March, 1947- 
An Act to provide for the continuance of certain emergency powers in relation to requisitionsd land. 


WHEREAS it 15 edient to provide, in relation to land which, when the Defence of India Act, 
1939, expired, was su ject to any requisition effected under rules made under that Act, for the con- 
tinuance of certain powers theretofore exercisable under the said Act or the said rules: 


AND WHEREAS the Requisitioned Land (Continuance of Powers) Ordinance, 1946, provided: 
for the continuance of such powers, as the Indian Legislature was not in session : 


AND WHEREAS the Indian Legislature has been empowered by section 3 of the India (Centra 
Government and Legislature) Act, 1946, to make laws with respect to the matters aforesaid ; 


It is hereby enacted as follows :— 


Short title, extent and dura- 1. (1) This Act may be called THe Reguisrrionep LAND 
tion. (CONTINUANCE or Powers) ACT, 1947. 


(2) It extends to the whole of British India. 


~ 
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(3) It shall cease to have effect on the expiration of the period mentioned in section 4 of the 
India (Central Government and Legislature) Act, 1946, except as things done or omitted 
to be done before the expiration thereof, and section 6 of the General Clauses Act, 1897, shall apply 
upon the expiry of this Act as if it had then been repealed by a Central Act. 

a 2. In this Act, unless there is anything repugnant in the 

Definitions. subject or context,— 

(1) “appropriate Government ” means, in relation to any requisitioned land, the Centra 
or Provincial Government by which or under the authority of which the land has been requisitioned ; 

(2) “ Ordinance ” means the Reqlisitioned Land (Continuance of Powers) Ordinance, 1946 ; 

(3) “ Provincial Government ” means, in relation to a Chief Commissioner’s Province, the 
Chief Commissioner ; 

(4) “ requisitioned land” means immovable property which at the commencement of this 
Act is Aes to any requisition effected under the rules made under the Defence of India Act, 1939. 


g. Notwithstanding the expiration of the Defence of India Act, 1939, and the rules made there- 

under and the repeal of the Ordinance, all requisitioned lands 

Continuance of requisitions. shal] continue to be subject to requisition until the iry of this 

- Act and the appropriate Government may use or deat with any 
requisitioned land in such manner as may appear to it to be expedient: < 

Provided that the appropriate Government may at any time release from requisition any 
requisitioned land. 

4. (1) Where any requisitioned land is to be released from requisition, the’ appropriate 

Government may, after making such inquiry, if any, as it considers. 

Release from requisition. necessary, specify by order in writing the person to whom possession 
of the land shall be given. 

(2) The delivery of possession of the requisitioned land to the person ae ees in an order 
made under sub-section (1) shall be a full di e of the Government from liability in respect 
of such delivery, but shall not peices any rights in respect of the land which any other person may 
be entitled by due process of,law to enforce against the person to whom possession of the land is so. 
delivered. 

(3) Where the person to whom possession of any requisitioned land is to be given cannot be 
found and has no agent or other person empowered to accept oe on his behalf, the appropriate 
Government shall cause a notice declaring that the land is rel from requisition to be affixed 
on some conspicuous part of the land and publish the notice in the official Gazette. 

(4) When a notice referred to in sub-section (3) is published in the official Gazette, the land 
specified in such notice shall cease to be subject to requisition on and from the date of such publi- 
cation and be deemed to have been delivered to the person entitled to possession thereof; and the 
Government shall not be liable for‘any compensation or other claim in respect of the land for any 
period after the said date. 


5. (1) Subject to the provisions of sub-section (3), the appropriate Government may, at any 

tume when any requisitioned land continues to be subject to. 

Power to acquire requisition- requisition under section 3, acquire such land by publishing in 

ed land. the official Gazette a notice to the effect that such Government 
: has decided to acquire such land in pursuance of this section. 

(2) When a notice as aforesaid is published in the official Gazette, the requisitioned land, shall 
on and from the beginning of the day on which the notice is so Leese, vest absolutely in the appro- 
priate Government free from all encumbrances and the period of requisition of such aid shall end, 

(3) No requisitioned land shall be acquired under this section except in the following circum- 
stances, namely :— ` 

(a) where any works have during the period of requisition been constructed on, in or over 
the land wholly or partly at the expense’ of Government and the appropriate Government decides 
that the value of, or the right to use, such works should be preserved or secured for the purposes of 
Government ; or 

(b) where the cost of restoring the land to its condition at the time of its requisition would, in 
the determination of the appropriate Government, be excessive having regard to the value of the 
land at that tme and the owner declines to accept the release from requisition of the land without 
payment of compensation from Government. 

(4) Any decision or determination of the appropriate Government under sub-section (3) shall 
be final, and shall not be called in question in any Court. 

(5) For the purposes of clause (a) of sub-section (3) “ works ” includes buildings, structures and 
improvements of every description. 

6. (1) In respect of the continued subjection of requisitioned land to requisition under this 

i Act or the Ordinance, compensation shall be determined and paid 

Payment of compensation. in accordance with the provisions of section 19 of the Defence of 
India Act, 1939, and of the rules made thereunder : 

Provided that all agreements and aw under the said section in respect of the payment of 
compensation for the period of requisition before the expiry of the said Act shall continue to be in 
force and shall apply to the payment of compensation for the period of requisition after such expiry. 


æ 


a 


32 THE MADRAS LAW JOURNAL SUPPLEMENT. [xvu OF 1947 


(2) In respect of any acquisition of requisitioned land under this Act or the Ordinance, the 
amount of compensation payable shall be such sum as would be sufficient to purchase at the market 
Tate prevailing on the date of the notice under section 5 a piece of land equal in area to, and situated 
within a distance of three miles from, the acquired land, and suitable for the same use as that to which 
the acquired land was being put immediately before the date of its requisition, or a sum equivalent 
to twice the market alu of the acquired land on the date of its requisition, whichever is less ; and 
such amount shall be determined and paid in accordance with the procedure set out in the aforesaid 
section 19 and the rules made thereunder. “* ' 


(3) For the purposes of sub-section (1) all the provisions of the aforesaid section 19 and of the 
rules made thereunder, and for the purposes of sub-section (2) such of those provisions as relate to 
matters of procedure, shall be deemed to be continuing in force. 

7. (1) The appropriate Government may, with a view to carrying out the purposes of sections 3 

to 6, by order require any person to furnish to such authority 

. Power to obtain information. as may be specified in the order such information in his possession 
a ee relating to any requisitioned land as may be specified. 

(2) Every person required to furnish such information as is referred to in sub-section (1) shall 
be deemed to be legally bound to do so within the meaning of sections 176 and 177 of the Indian 
‘Penal Code. 5 

8. The Central Government ‘or any Provincial Government may, by order notified in the 
official Gazette, vs that any power conferred or any duty 
Delegation of functions. imposed on it by this Act shall, in such circumstances and under 
such conditions, if any, as may be specified in the direction, be 

exercised or discharged by such officer as may be so specified. 
g. (1) No suit, prosecution or other legal proceeding shall 
Protection of -action taken lie against ‘any person for anything which is in good faith done 
under the Act. or intended to done in pursuance of this Act or any order - 
` made thereunder. 


(2) No suit or other legal proceeding shall lie against the Crown for any damage caused or 
likely to bė caused by anything in good faith done or intended to be done in pursuance of this Act 
or any order made thereunder. 

10. The Requisitioned Land (Continuance of Powers) Ordinance, 1946, is hereby repealed ; 
f : and anything done in exercise of any power conferred by or under 
Repeal of Ord. XIX of 1947. the said Ordinance shall be deemed to have been done in exercise 
of powers conferred by or under this Act, as if this Act had com- 

menced on the ist day of October, 1946. 


- 


THE IMPORTS AND EXPORTS (CONTROL) ACT, 1947. 





Acr No. XVII or 1947. [24th March, 1947. 
An Act to continue for a limited period powers to prohibit or control imports and exports. 
WHEREAS it is expedient to continue for a limited period powers to prohibit, restrict or otherwise 
control imports into and exports from British India ; 
It is hereby enacted as follows :— 
Short title, extent, com- 1. (1) This Act may be called Tue IMPORTS AND Exports 
mencement and duration. (CONTROL) ACT, 1947. 
(2) It extends to the whole of British India. | 
(3) It shall come into force on the 25th day of March, 1947, and shall remain in force for a 
period of three years only. A 
' Interpretation. 2. In this Act,— 
-. (a) “ Customs-collector’? means a Customs-collector as defined in the Sea Customs Act, 
1878, or a Collector of Land Customs appointed under the Land Customs Act, 1924 ; 
(b) “ import” and “ export ” mean respectively bringing into, and taking out of, British India 
by sea, land or air; 
(c) “ officer of Customs ” means an officer of Customs appointed under the Sea Customs Act, 
1878, or a Land Customs Officer appointed under the Land Customs Act, 1924. 
3. (1) The Central Government may, by ofder published 
“1s . in the official Gazette, make provision for prohibiting, restricting or 
i ain aaa orrestrict otherwise controlling, in all cases or in specified classes of cases, and 
aa si arene subject to such exceptions, if any, as may be made by or under the 
order,— 
(a) the import, export, carriage coastwise or shipment as ships’ stores of goods of any specified 
description ; 3 - 
(b) the bringing into any port or place in British India of goods”of any specified description 
intended to be taken out of British India without being removed from the’ship or conveyance in which 
they are being carried. 
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2) All goods to which any order under sub-section (1) applies shall be deemed to be goods 
of which the import or export has been prohibited or restricted under section 19 of the Sea Customs 
Act, 1878, and all the provisions of that Act shall have effect accordingly, except that section 183 
thereof shall have effect as if for the word “ shall ” therein the word “ may” were substituted. 

(3) Notwithstanding anything contained in the aforesaid Act, the Central Government may, 
by oreert ublished in the official Gazette, prohibit, restrict or impose conditions on the clearance 
whether for home consumption or for shipment abroad, of any goods or class of goods imported 
into British India. . 

4. All orders made under rule -84 of the Defence of India Rules or that rule as continued in 
force by the Emergency Provisions (Continuance) Ordinance, 1946, 
Continuance of existing or- and in force immediately before the commencement of this Act 


ders, shall, so far as they are not inconsistent with the provisions of this 
Ñ Act, continue in force and be deemed to have been made under this 
ct. 4 


5. If any person contravenes any order made or deemed to have been made under-this-Act, 
he shall, without prejudice to any confiscation or penalty to which 
Penalty. he may be liable under the provisions of the Sea Customs Act, 1878, 
as applied by sub-section (2) of section 3, be punishable with 

imprisonment for a term which may extend to one year, or with fine, or with both, Ka is 
6. No Court shall take cognizance of any offence punishable under section 5 except upon 


complaint in writing made by a Customs-collector or by an officer 
Cognizance of offences. of Customs authorised in writing in this behalf by a Customs- 
collector, and no Court inferior to that of a Presidency Magistrate 

or a Magistrate of the first class shall try any such offence, 
+. No order made or deemed to have been made under this Act shall be called im question 
in any Court, and no suit, prosecution or other-legal proceeding 
‘Savings. shall lie against any person for anything in good faith done or 
intended to be done under this Act or any order made“or deemed 

to have been made thereunder . 


THE DELHI AND AJMER-MERWARA RENT CONTROL ACT, 1947. 


c 





Acr No. XIX or 1947. 
[24th March, 1947 

An Act to provide for the control of rents and evictions, and for the leass to Government of premises upon their 
becoming vacant, in certain areas in the Provinces of Delhi and Ajmer-Merwara. 

Wuerzas it is expedient to provide for the control of rents and evictions, and for the lease t° 
‘Government of premises upon their becoming vacant, in certain areas in the Provinces of Delhi and 
Ajmer-Merwara ; 

It is hereby enacted as follows :— 


Short title, extent, commence- 1. (1) This Act may be called Tae Deum AND AJMER- 
ment and duration. MERWARA Rent CONTROL Act, 1947. 
` RS It extends to the areas specified in the First Schedule, and such other areas in the Pro- 
vince i or Ajmer-Merwara as the Central Government may from time to time specify ‘by noti- 
fication in the official Gazette ; but it shall not apply— 

(a) to any premises the construction of which is not completed and which are not let to a 
tenant before the commencement of this Act, or 

_ (b) to any premises belonging to the Government, or 

(c) to any tenancy or other like relationship created by a grant from the Government in res: 
pect of premises taken on lease or requisitioned by the Government. 4 ; 

(3) It shall come into force on the 24th day of March, 1947, and shall remain in force for a 
period of two years: 

Provided that the Central Government may, by notification in the official Gazette, direct 
‘that it shall remain in force for a further period not exceeding two years: , 

Provided further that the Central Government may at any time, by notification in the official 
Gazette, direct that it shall cease to be in force in such areas as may be specified in the notification 
-on such date as may be so specified. 

(4) Section 6 of the General Clauses Act, 1897, shall apply upon the expiry of this Act in 
anpare Gs ey had Chen Deen ae peled by á General Ace 

eas 2. In this Act, unless there is anything repugnant in the 
Definitions. ° “subject or context,— 

4 a “ landlord ” includes any person who for the time being is receiving or is entitled to 
-receive the rent of any premises, whether on his own account or as an agent, trustee, guardian or 
-receiver for any other person, or who would so receive the rent or be entitled to receive the rent if the 
premises were let to a tenant ; 


I—5 ae 
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(b) “‘ premises? means any building or part of a building which is, or is intended to b 
let separately for use as a residence or for commercial use or for any other purpose, and includes— i 

(i) the garden, grounds and outhouses, if any, appertaining to such building or part of a 
building, and 

(#) any furniture supplied by the landlord for use in such building or part of a building, 

but does not include a room in a dharamshala, hotel or lodging house ; 

(c) “standard rent,” in relation to any premises, means— 

(i) standard rent of the premises as determined in accordance with the provisions of the Second 
Schedule, or” 

(#) where the standard rent has been fixed by the Court under section 7, the rent as fixed by 
the Court ;' 

(d) “ tenant ” means a person who takes on rent any premises for his own occupation or for 
the-occupation of any person dependent on him but does not include a collector of rents or any middle- 
man who takes or has taken any premises on lease with a view to sub-letting them to another person, 

g. (1) Except where rent is liable to periodical increament by virtue of an agreement entered 

into before the 1st day of January, 1939, or where rent is payable 

Restriction of payments by under a lease entered into before the 1st day of January, 1 39, 

way of rent. which has not expired before the 1st day of the period for which 

_ the rent is claimed, no tenant shall, notwihtstanding anything 

contained in any contract, be liable to pay to his landlord for occupation of any premises any sum 

in excess of the standard rent of those premises, unless such sum may lawfully be added to the 
standard rent in accordance with the provisions of this Act. 

(2) Any agreement for the payment of rent in excess of the standard rent shall be null and void. 
and shall be construed as if it was an agreement for payment of the standard rent only. 

i ; 4- (1) Where a part of the premises Jet for use has been 
Lawful increases of, or addi“ — sublet by the tenant th “hout ay LA 
tions to, standard rent. section ae en, without prejudice to the provisions of 

(a) the landlord may increase the rent payable by the tenant— 

(i) in the case of premises let for residential purposes by an amount not exceeding rat 
per cent. of the standard rent of the part sublet ; and 

(ii) in the case of premises let for other purposes by an amount not exceeding 25 per cent- 
of the standard rent of the part sublet ; ; 

(b) the tenant may increase the rent payable by the sub-tenant— 

(i) in the case of premises let for residential purposes by an amount not exceeding 25 per cent. 
of the standard rent of the part sublet ; and 

(ii) in the case of premises let for puposes by an amount not exceeding 5o per cent. of the 
standard rent of the part sublet ; 

(c) the tenant shall, on being so requested in writing by the landlord, supply him within fourteen 
days thereafter a statement in writing giving full paticulars of any subletting including the rent charged. 

Explanation.—For the purposes of this sub-section, the standard rent of the part sublet shall be 
an amount bearing such proportion to the standard rent of the premises as may be reasonable having 
regard to the extent of the part sublet and other relevant considerations. 

(2) Where the landlord has at any time whether before or after the commencement of this 
Act, incurred expenditure on any improvement or structural alteration of the premises not bemg 
expenditure on decoration or normal repairs, and the cost of that improvement or structural alteration 
has not been taken into account in determining the standard rent of the premises, he may increase 
the rent per year by an amount not exceeding six and one-quarter per cent. of such cost. 

(3) Where the landlord pays in respect of the premises any charge for electricity or water 
co in the premises, or an other charge levied by a local authority having jurisdiction in the 
area which is ordinarily pa ble by the tenant, he may recover from the tenant any amount so paid 
by him ; but no landlord hall recover from his tenant, whether by means of an increase in rent or 
otherwise, the amount of any tax on buildings or land imposed im respect of the premises occupied’ 
by the tenant : 

Provided that nothing in this sub-section shall affect the liability of any tenant under an agree- 
ment, express or implied, to pay from time to time the amount of any such tax as aforesaid.’ 

5. (1) It shall not be lawful for the landlord or any person acting or purporting to act on behalf 
of the landlord or the tenant or any person acting or purporting 
Unlawful charges by land- to act on behalf of the tenant, to claim or receive, in consideration 
lord or tenant. of the grant, continuance or renewal of a tenancy or sub- 
of any premises payment of any fine, premium, advance or other 
like sum in addition to rent, or, save as otherwise provided in section 4 or section 7, any rent in- 
excess of the standard rent of the premises. 

(2) It shall not be lawful for the tenant, or any person acting or purporting to act on behalf 
of the tenant, or a sub-tenant to claim or receive any payment in consideration of the relinquishment 
of his tenancy of any premises. 

(3) Nothing in this section shall apply to any payment made in pursuance of an agreement. 
entered into before the 1st day of November, 1939. 
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6. No collector of rents or middleman shall be Hable to pay 

Limitation of liability of to his principal in respect of any premises any sum by way of 

middlemen. rental charges which exceeds the amount which he is entitled 
under this Act to realise from the tenant or tenants of the premises, 


7. (1) If any dispute arises regarding the standard rent 


Determination of disputes payable in respect of any premises it shall be determined by the 
Court. 


regarding rent. 


(2) Where for any reason it is not possible to determine the standard rent of any premises 
on the principles set forth in the Second Schedule, the Court may, on the application of any - person. 
interested or of its own motion, determine the standard rent, and in so doing shall have regard to 
the standard rents of similar premises in the same locality and other relevant considerations. 

(3) Where the standard rent of any premises has been settled on the basis of a lease for a 
period of one year or more and the Court has to determine the standard rent of the same premises 
on a lease for a period of less than one year or vics versa, the standard rent shall be calculated in 
accordance with the Third Schedule. : 

areas the Court determines the standard rent of any premises under this section, the 
Court determine the standard rent of the premises in an unfurnished state, but may also.deter- 
mine an additional charge to be payable on account of fittings or furnishings included in the lease, 
and it shall be lawful for the landlord to recover such additional charge from the tenant. 

(5) In case in which the Court determines the standard rent of any premises under 
section it shall apponi a date from which the standard rent so determined shall be deemed to 

ve effect. 


8. (1) Where the landlord wishes to increase the rent of any premises he shall give the tenant 
E notice of his intention to make the increase, and, in so far as such 
Notice of increase of rent. increase is permissible under this Act, it shall be due and recoverable 
only in respect of the period of tenancy after the end of the month 
in which the notice is given. 

(2) Every notice under sub-section (1) shall bé in writing signed by or on behalf of the landlord 
and given in the manner provided in section 106 of the Transfer of Property Act, 188. 

(3) For the avoidance of doubt it is hereby declared that the provisions of this section apply 
equally to any increase in the rent payable by a sub-tenant. 

9- (1) Notwithstanding anything contained in any contract, no Court shall pass any decree 
in favour of a landlord, or make any order, in favour of a landlord 
Eviction of tenants. whether in execution of a decree or otherwise, evicting any tenant, 
whether or not the period of the tenancy has terminated, unless 
it is satisfied either— 

(a) that the tenant has neither paid nor tendered the whole of any arrears of rent due, within 
one month of the service on him in the manner provided in section 106 of the Transfer of Property 
Act, 1882, of a notice of demand by the landlord : 

Provided that no eviction shall be ordered under this clause if the tenant pays in Court on the 
first day of hearing such arrears of rent together with the costs of the suit ; or 

(5) that the tenant without the consent of the landlord, has, whether before or after the’com= 
mencement of this Act,— k 

(i) used the premises for a purpose other than that for which they were let, or 

(ii) assigned, sublet, or otherwise parted with the possession of, the whole of the premises, or 

(e) tbat the tenant without the consent of the landlord has, after the commencement of this 
Act, sublet any part of the premises ; or 

(d) that the premises were let for use as a residence and neither the tenant nor an member 
of his famıly has been residing therein for a period of six months immediately before the date of the 
institution of the suit for eviction ; or 

(a) that purely residential premises are required bona fide by the landlord who is the owner 
of such premises for occupation as a residence for himself or his family, that he neither has nor is able 
to secure other suitable accomodation, and that he has acquired his interest in the premises at a 
date prior to the ia eng of the tenancy or the and day of June, 1944, whichever is later or, if the 
interest has devolved on him by inheritance or succession, his predecessor had acquired the interest 
at a date prior to the beginning of the tenancy or the 2nd day of June, 1944, whichever is later 3 or 

(f) that the tenant after the commencement of this Act has built, acquired vacant possession 
of or been allotted a suitable residence ; or 


(g) that the premises were let to the tenant for use as a residence by reason of his being in the 
service or empl ent of the landlord, and that the tenant has ceased, whether before or after the 
commencement of this Act, to be in such service or employment ; or 


(A) that the tenant has been oy of conduct which is a nuisance or annoyance to the occu- 
piers of neighbouring premises or other occupiers of the same premises ; or 


(i) that the tenant has, whether before or after the commencement of this Act, caused or 
permitted to be caused substantial damage to the premises, or Aiton anan, revious notice has 
used or dealt with the premises in a manner contrary to any condition im the Governmen 


[4 a as. 
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or the Delhi Improvement Trust on the landlord while giving him a lease of the land on which the 
premises are situated; or 

(j) that the landlord requires the premises in order to carry out any building work— 

_7  (é) at the instance of the Government or the Delhi Improvement Trust in pursuance of an 
improvement scheme, or development scheme, or 

(ii) because the premises have become unsafe or unfit for human habitation : 

Provided that no decree for eviction shall be per on the grounds set forth in clauses (¢) 
and (i) unless the Court is satisfied after taking all the facts and circumstances into consideration 
that it is réasonable to allow such eviction : 

Provided further that where a decree evicting a tenant is made on the grounds set forth in 
clause (e), the landlord shall not be entitled to obtain possession of the premises by process of the 
Court issued in execution, before the expiration of a period of three months after the date of the 
decree. 

(2) For the purposes of clause (b) or Segara of sub-section (1), a Court may presume that 
premises let for use as a residence were or are sublet by the tenant in whole or in to another 
person, if it is satisfied that such person, not being a servant of the tenant or a m of the family 
of such servant, was or has been residing in the premises or any part thereof for a period exceeding 
one month otherwise than in commensality with the tenant. 

(3) Where a decree or order evicting a tenant is made on the grounds set forth in clause (e) 
of sub-section (1) and the landlord fails to occupy and use the premises as a residence for himself or 
his family within two months of obtaining ion thereof, or at any time within one year of obtain- 
ing ion of the premises lets the whole or any part thereof to any person other than the evicted 
tenant, the Court may on the application of the evicted tenant place him in possession of the premises 
and award such damages as it thinks fit against the landlord. 

10. (1) The provisions of this section shall apply notwith- 

Special provision regarding standing anything contained in section g, but only in relation to 

vacant building sites. premises in such areas as the central Government may from time 
to time specify by notification in the official Gazette, 

(2) Where any premises which have been let comprise vacant grounds upon which it is per- 
missible under the building regulations or other municipal bye-laws for the time being in force to 
erect another building, whether for use as a residence or for any other purpose and the landlord pro- 
posing to erect such building is unable to obtain possession of those grounds from the tenant by agree- 
ment with him, the landlord may apply to the Court, and the Court may, if it is satisfied that the 
landlord is ready and willing to commence the work and that the severance of-the vacant grounds 
from the rest of the premises will not cause undue hardship to the tenant,— 

(a) direct such severance, 

(b) place the landlord in possession of the vacant grounds, 

(c) determine the rent payable by the tenant thereafter in respect of the rest of the premises» 
and 

(d) make such other orders as it thinks fit in the circumstances of the case. 

11. (1) The provisions of this section shall apply only in 
mags 9 Aa E of pre- relation to premises within the Municipality of New ehi which 
mises becoming vacan.. are, or are intended to be, let for use as a residence. 

- (2) Whenever any premises the standard rent of which is not less than two thousand and 
four hundred rupees per year becomes vacant, either by the landlord ceasing to occupy the premises 
or by the termination of a tenancy or by the eviction of a tenant or by the release of the premises 
from requisition or otherwise, — i 

(a) the landlord shall, within seven days of the premises becoming vacant, give intimation 
thereof in writing to the Estate officer to the Government of India ; 

(6) whether or not such intimation is given, the Estate Officer may serve on the landlord by 
post or’ otherwise a notice— 

(i) informing him that the premises are required by the Government for the duration of this 
Act or for such shorter period as may be specified in the notice, and 

(ii) uiring him, and every person claiming under him, to deliver possession of the pre- 
mises forthwith to such officer or person as may be specified in the notice : 

Provided that where the landlord has given the intimation required by clause (a) no notice 
ahall be issued by the Estate officer under clause (b) more than seven days after the delivery to him 
of the intimation : 

Provided further that nothing in this sub-section shall apply in respect of any premises the posse- 
asion of which has been obtained by the landlord on the basis of a decree or order made on the 

ds set forth in clause (e) of sub-section (1) of section 9 or in respect of any premises which 

have been released from requisition for the occupation and use of the landlord himself. 

(3) Upon the service of a notice under clause (b) of sub-section (2) the premises shall be deemed 
to have been leased to the Government for the period specified in the notice, as from the date of the 
delivery of the intimation under clause a of sub-section (2) or in a case where no such intimation 
thas been given, as from the date on whi possession of the premises is delivered in pursuance of the 
notice, and the other terms of the lease shall be such as may be agreed upon between the Government 
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and the landlord or in default of agreement as may be determined by the Court, in accordance 
with the provisions of this Act. 


_ (4), In every case where the landlord has in accordance with the provisions of sub-section 
(2) given intimation of any premises becoming vacant and the premises are not taken on lease by the 
Government under this section, the Government shall pay to the landlord a sum equal to one-fifty- 
second of the standard rent per year of the premises. 


(5) Any premises taken on lease by the Government under this section may be put to any 
such use as the Government thinks fit, and in pariticular the Government may permit the use of the 
premises for the purposes of any public institution or any foreign embassy, legation or consulate or 
any High Commissioner or Trade Commissioner, or as a residence by ad officer in the service of 


the Government or of a foreign embassy, legation or consulate or of a High Commissioner or Trade 
commissioner. 


12. (1) The landlord shall be bound to keep in good and 
Landlord’s duty to keep pre- tenantable repair any premises to which this Act applies except 
mises in good repair. in cases where the tenant has undertaken by agreement to keep 
the premises in repair. 
(2) If the landlord neglects to make, within a reasonable time after notice, any repairs which 
he is bound to make under sub-section (1), the tenant may make the same himself, and deduct the 
expenses of such repairs from the rent, or otherwise recover it from the landlord : 


Provided that the amount so deducted or recoverable in any year shall not exceed one- 

twelfth of the rent payable by the tenant for that year. 
1g. (1) If any person fails to comply with the provisions of clause (c) of sub-section (1) of sec- 
tion 4, or supplies under that clause a statement which is false 


Penalties. in any material particular, he shall be punishable with fine 
which may extend to one thousand rupees. 
(2) If any n receives any payment prohibited by sub-section (1) or sub-section is) oF 
section 5, he shall be punished with fine which shall not be less than the amount so received by hi 


but s not exceed that amount by more than one thousand rupees, and shall also be punishable 
with simple imprisonment for a term which may extend to three months. 

(3) Notwithstanding anything contained in the Code of Cnminal Procedure, 1898, any Magis” 
trate of the first class may pass a sentence of fine exceeding one thousand rupees on a person convicted 
of an offence punishable under sub-section (2) of this section. 


(4) No Court shall try any person for an offence punishable under sub-section (2) of this sec- 
tion after the expiry of three months from the date of the commission of the offence unless complaint 
in respect of the offence has been made to a Magistrate within those three months. 


(5) If any person contravenes the provisions of clause (a) of sub-section (2) of section 113 
or fails to comply with a requirement under clause (b) thereof, he shall be punishable with fine which 
may extend to one thousand rupees. 


14. (1) Except as may be otherwise provided by rules made under sub-section (2), any question 
which under this Act is to be determined by the Court may be 
Jurisdiction of Courts. determined by any Court which would have jurisdiction to hear 
and decide a suit for eviction of a tenant from the premises in 

respect of which the question arises. 


(2) With the concurrence of the Chief Commissioner, the High Court may make rules to 
determine the classes of Courts which shall have power to hear and decide original cases, appeals 
and applications for revision and to deal with execution proceedings under this Act and the procedure 
to be followed by them. 


(3) The power conferred by sub-section (2) shall include power to determine in what circum" 
stances the parties shall have a right to appeal or apply for review over revision in cases under this 
Act, and further to determine how and by what authority it shall be decided whether any particular 
case shall be deemed to be a case under this Act. - 


(4) All rules made under sub-section (2) shall be published in the official Gazette. 
(5) The provisions of this Act and of any rules made under sub-section (2) shall, in 


respect 
of any case under this Act, have effect notwithstanding anything to the contrary in the Code of Civil 
Procedure, 1908, or any other law. 


15. (1) The Delhi Rent Control Ordinance, 1 the 
Repeals and savings. New Delhi House Rent Control Order, 1939, and the Ajmer- 
Merwara Control of Rent and Eviction Order, 1946 are hereby 

repealed ; but the repeal shall not affect— 


(a) the previous operation of, or anything duly done or suffered to be done under, the said 
Ordinance or Orders ; or 

(b) any right, privilege, obligation or liability acquired, accrued or incurred under the said 
Ordinance or Orders ; or 

(c) any penalty, forfeiture or punishment incurred in respect of any contravention of the said 
Ordinance or ers; or 

any investigation, 1 roceeding or remedy in respect of any such right, privi i- 

Sioa aniy, penalty, cee or punishment ad aforesaid: i ae Cnr eee 
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and any such investigation, legal proceeding or remedy may be instituted, continued or enforced 

and any such penalty, forfeiture or punishment may be imposed, as if the said Ordinance and Orders 

had not been repealed, and had been duly made and continued in force. 

en o The Punjab Urban Rent Restriction Act, 1941, shall cease to have effect in the Province 
elhi. 


THE FIRST SCHEDULE. 
[See section 1 (2)]. 
AREAS TO WHICH THE ACT EXTENDS. 
A. The Province of Delhi 
1, The Municipality of Delhi ; 
2: The Municipality of New Delhi; 
g. The Cantonment of Delhi ; i 
4. The Notified Area of the Civil Station, Delhi ; 
3. The Municipality of Shahdara. 
B. The Province of Ajmer-Merwara— 
cipali 1. The Municipality of Ajmer and all land within one mile of the limits of that Muni- 
ty; l 
pali . 2, The Municipality of Beawar and all land within one mile of the limits of that Munici- 
ty; 


3. The Cantonment of Nasirabad and all land within one mile of the limits of that Canton- 
ment, < 


THE SECOND SCHEDULE. 
[See section 2 (c)]. 
PART A. 
c PROVISIONS FOR DETERMINING THE STANDARD RENT OF PREMISES IN THE PROVINGE OF DELHI. 
1. In this Part of this Schedule, “ basic rent” in relation to any premises means— ` 
(a) where the fair rent of the premises has been determined or re-determined under the pro- 
visions of the New Delhi House Rent Control Order, 1939, the rent as so determined, or as the case . 
may be, re-determined ; 
X where the standard rent of the premises has been fixed by the Court under section 7 of 
the Delhi Rent Control Ordinance, 1944 the rent as so fixed ; 
(c) in any other case,— i 
(i) the rent at which the premises were let on the 1st day of November, 1939, or 
a (ti) if the premises were not let on that date, the rent at which they were first let after that 
te. 
2. Where the premises in respect of which rent is payable were let, for whatever purpose, after 
the and day of June, 1944, the standard rent of the premises shall be the same as the basic rent thereof. 
8: Where the premises in respect of which rent is payable, not being premises to which para- 
graph 2 applies, are let for the purpose of being used as a residence or for any of the purposes of a 
public hospital, an educational institution, a public library or reading-room or an orphanage, the 
standard rent of the premises shall be the basic rent increased by— 


a) 12% per cent. thereof, if the basic rent per annum is not more than Rs. goo. 
: b) 15% per cent. thereof, if the basic rent per annum is more than Rs. 300, but not more 
than Rs. 600 


ü: (6) 182 per cent. thereof, if the basic rent per annum is more than Rs. 600, but not more than 
- 1,260, or : 
(d ? 25 per cent. thereof, if the basic rent per annum is more than Rs. 1,200, 

4. ere the premises in respect of which rent is payable, not being premises to which para- 
graph 2 applies, are let for any purpose other than those mentioned in paragraph 3, the standard 
rent of the premises shall be the basic rent increased by twice the amount by which it would be 
increased under paragraph g3 if the premises were let for a purpose mentioned in that paragraph. 

5. Where the premises in respect of which rent is payable, not being premises to which para- 
graph 2 applies, are used mainly as residence and incidentally for. business or profession, the standard 
rent of the premises shall be the mean of the rent as calculated under paragraphs g and 4. 

PART B. 
PROVISIONS FOR DETERMINING THE STANDARD RENT OF PREMISES IN THE PROVINCE 
or AJMER-MERWARA. 

1. In this Part of this Schedule, “ basic rent ” in relation to any premises means—. 

(a) where the fair rent of the premises has been determined or re-determined under the pro- 
visions of the Ajmer House Rent Control Order, 1943, the rent as so determined, or, as tbe case may 
be, re-determined ; 

(b) in any other case, — 
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(i) the rent at which the premises were let on the 1st day of September, 1939, or 
(i) if the premises were not let on that date, the rent at which they were first let after that date. 


2. Where the premises in respect of which rent is payable were let, for whatever purpose, after 
the 2nd day of June, 1944, the standard rent of the premises shall be the same as the basic rent thereof. 


3. Where the premises in respect of which rent is payable are let for use as a residence, the 
standard rent of the premises shall be the basic rent increased by—, 


(a) 83 per cent. thereof, if the basic rent per annum is not more than Rs. 300, 


7 (b) 1275 per cent. thereof, if the basic rent per annum is more than Rs, 300 but not more than 
Rs. 600, 


(c) 182 per cent. thereof, if the basic rent per annum is more than Rs. 600, but not more than 
Rs, 1,200, or, 
(d) 25 per cent. thereof,.if the basic rent per annum is more than Rs. 1,200. 


4. Where the premises in respect of which rent is payable are let for any purpose other than 
use as a residence, the standard rent of the premises shall be the basic rent in — 


(a) 25 per cent. thereof, if the basic rent per annum is not more than Rs. 600, 


(b) 375 per cent., thereof, if the basic rent per annum -is more than Rs. 600, but not more 
than Rs, 1,200, or 


(c) 50 per cent. thereof, if the basic rent per annum is more than Rs. 1,200. 
5. Where the premises in respect of which rent is payable, not being premises to which para- 
graph 2 applies, are used mainly as residence and incidentally for business or‘profession, the standard 
rent of the premises shall be the mean of the rent as calculated under paragraphs g and 4. 


THE THIRD SCHEDULE. 
[See sectiun 7 (3)]. 
METHOD OF CALOULATING STANDARD RENTS IN THE OASES REFERRED TO IN SU B-SECTION (3) OF SECTION 7. 


If the standard rent of premises for a tenancy of twelve months or more is R, the standard rent 
for any of the shorter periods specified in column 1 shall be as set forth in column 2 of the following 
table, and vices versa, namely :— 





























Period of Tenancy. Standard Rent. 
More than 11 months, but not more than 12 months. aa Bs R 5 
II 

More than 10 months, but not more than 11 months. a s R X 
1200 
| 1160 

More than 9 months, but not more than 10 months .. ER m R X 
i 1200 
; 1116 
More than 8 months, but not more than 9 months .. ie a Rx — 
7 1200 
$ 1040 
More than 7 months, but not more than 8 months .. 5 ee R x -— 
1200 
980 

More than 6 months, but not more than 7 months .. oe T RX 
i 1200 
: goo 

‘More than 5 months, but not more than 6 months .. ast a R x 
: 1200 
800 

More than 4 months, but not more than 5 months .. ie a R X 
1200 
680 

More than 3 months, but not more than 4 months .. oe gi R x 
1200 
540 

More than 2 months, but not more than 3 months .. pi ka R X 
1200 
380 
More than 1 month, but not more than 2 months i sA be R x — 
i 1200 
l 190 
Not more than 1 month... ia 2 si ane Rx — 
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THE INDIAN FINANCE ACT, 1947. 


' sAcr No. XX or 1947. 
[31st March, 1947. 

An Act to give effect to the financial proposals of the Central Governemnt for the year beginning on the 1st day 
of April, 1947. c : 

WHEREAS it is expedient to discontinue the duty on salt manufactured in, or imported into, 
British India, to fix maximum rates of postage under the Indian Post Offices Act, 1898, to continue, 
subject to certain modifications, for a further period of one year the additional duties of customs 
imposed by section 6 of the Indian Finance Act, 1942, to continue the temporary export duty on 
raw cotton and the enhanced rates of export duties on raw jute and jute manufactures, to enhance 
the export duty on tea, to fix rates of income-tax and super-tax, and to make certain provisions relating 
to income-tax, super-tax and excess profits tax ; 

It is hereby enacted as follows — 


Ghort ttle and extent. es (1) This Act may be called THe INDIAN Finance Aart, 


(2) It extends to the whole of British India. 


2. For the year beginning on the 1st day of April, 1947, no 


Discontinuance of salt duty. duty shall be levied on salt manufactured in, or imported by sea 
i or by land into, British India. 

3. For the year beginning on the 1st day of April, 1947, 

Inland alan the Schedule contained in the First Schedule to the Indian Finance 

and Posner sates. Act, 1945, shall again be inserted in the Indian Post Office Act, 
1898, as the First Schedule to that Act. 

4. The additional duties of customs on certain goods chargeable with a duty of customs under 

the First Schedule to the Indian Tariff Act, 1934, or under the 

Continuation of additional said Schedule read with any notification of the Central Government 


duties of customs imposed by for the time being in force, imposed up to the 31st day of March, 


section 6, Act XII of 1942. 1943, by section 6 of the Indian Finance Act, 1942, and continued, 
f subject to certain modifications, up to the gist day of March, 1947 

by section 5 of the Indian Finance Act, 1946, shall continue to be levied and collected, as provided 
im the said section 6 and subject to the aforesaid, modifications, up to the 31st day of March, 1948. 

Provision regarding certain 5. (1) For the Second Schedule to the Indian Tariff Act, 


temporary duties of customs 1934, the following shall be substituted, namely :— 
and enhanced rates of duties of 





customs. : 
ii “THE SECOND SCHEDULE. 
Export Tarif. 
Item No. | Name of article. Rate of duty. 





I Raw Jure (other than Bimlipatam jute)— 
ih, Cuttings a ..Rs. 4-8 per bale of 400 Ibs. 
(2) All other descriptions .. Rs, 15 per bale of 400 lbs. 
2 JUTE MANUFACTURES (other than of Bimlipatam jute), when 
ae in actual use as coverings, receptacles or bindings for 
other — 
t acking (cloth, bags, twist, yarn. rope and twine) .. Rs. 50 per ton. 
2) Hessians and all other descriptions of jute manu- 
factures not otherwise specified .. Rs. 80 per ton. 
3. Raw COTTON pe .. At such rate not exceeding 
Rs. 75 per bale of 400 lbs. 
as the Central Government 
by notification in the official 
Gazette may from time to 
time determine. 
4. RIGEB, with or without husk, including rice flour, but 
excluding rice bran and rice dust, which are free .. Two annas and three p.es 
per standard maund. 
5. ‘TEA .. Four annas per 1b.” 
LE SA ep ENS 
(2) The following Ordinances are hereby repealed, namely :— 
(a) The Indian Tariff Act (Amendment) Ordinance, 1946 : 
(b) The Indian Tariff Act (Second Amendment) Ordinance, 1946 ; 
(c) The Indian Tariff (Amendment) Ordinance, 1947. 


A 


a 
mi 


~ 
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6. (1) Subject to the provisions of sub-sections (3), (4), (5): 
and (6) for the year beginning on the 1st day of April, 1947:— 
(a) income-tax shall be charged at the rates specified in Part L of the Schedule, and 


_(b) rates of super-tax shall, for the purposes of section 55 of the Indian Income-tax Act, 1922, 
be those specified in Part II of the Schedule. 


(2) In making any assessment for the year ending on the 31st day of March, 1948, there shall 
be deducted from the total income of an assessee, in accordance with the provisions of section 15-A 
of the Indian Income-tax Act, 1922, an amount equal to one-fifih of the earned income, if any, 
included in his total income, but not exceeding in any case four thousand rupees. 


Income-tax and super-tax. 


(3) In making any assessment for the year ending on the 31st day of March, 1948,— 


(a) where the total income of an assessee, not being a company, includes any income chargeable 
under the head “ Salaries’? as reduced by the deduction for earned income appropriate thereto, 
or any income chargeable under the head ‘‘ Interest on securities,” or any income from dividends 
in respect of which he is deemed under section 49-B of the Indian Jncome-tax Act, 1922, to have 
paid income-tax imposed in British India, the income-tax payable by the assessee on that part of his 
total income which consists of such inclusions shall be an amount bearing to the total amount of 
income-tax payable according to the rates applicable under the operation of the Indian Finance Act 

_1946, on his total income the same proportion as the amount of such inclusions bears to his to 
income ; 

(5) where the total income of an assessee, not being a company, includes any income chargeable 
under the head “ Salanes ” on which’ super-tax has been or might have been deducted under the 

rovisions of sub-section (2) of section 18 of the Indian Income-tax Act, 1922, the super-tax payable 

y the assessee on that portion of his total income which consists of such inclusion shall be an amount 
bearing to the total amount of super-tax payable according to the rates applicable under the operation 
of the Indian Finance Act, 1946, on his total ‘income the same proportion as the amount of such 
inclusion bears to his total income. 


(4) In making any assessment for the year ending on the 31st day of March, 1948, where the 
total income of an assessee consists partly of earned income and partly of unearned income, the 
super-tax payable by him shall be— 

(i) on that part of the earned income chargeable under the head “Salaries” to which clause 
(b) of sub-section (3) applies, the amount of super-tax computed in accordance with the provisions 
of that sub-section, plus 

(ii) on the remainder of the earned income, the amount which bears to the total amount of 
super-tax which would have been payable on his total income had it consisted wholly of earned income 
the same proportion as such remainder bears to his total income, plus 


(iii) on the unearned income, the amount which bears to the total amount of super-tax which 
would have been payable on his total income had it consisted wholly of unearned income the same 
proportion as the unearned income bears to his total income. - 


(5) In making any assessment for the year ending on the gist day of March, 1948,— 


(a) where the total income of a company includes any profits and gains from life insurance 
business, the super-tax payable by the company shall be reduced by an amount computed at the 
rate of two annas in the rupee on that part of its total income which consists of such inclusion ; 


(b) where the total income of an assessee, not being a company, includes any profits and gains 
from life insurance business, the income-tax and super-tax payable by the assessee on that part of 
his total income which consists of such inclusion shall be an amount bearing to the total amount of 
such taxes payable according to the rates applicable under the operation of the Indian Finance Act, 
1942, on his total income the same proportion as the amount of such inclusion bears to his total 
income, so however that the aggregate of the taxes so computed in r t of such inclusion shall 
not in any case exceed the amount of tax payable on such inclusion at the rate of five annas in the 
rupee. 

(8) In cases to which section 17 of the Indian Income-tax Act, 1922, applies, the tax chargeable 
shall be determined as provided in that section but with reference to the rates imposed by sub-section 
(1), and in accordance, where applicable, with the provisions of sub-sections (3), (4) and (5) of this 
section. 

(7) For the purposes of making any deduction of income-tax in the year beginning on the 
1st day of April, 1947, under sub-section (2) or sub-section (2-B) of section 18 of the Indian Income- 
tax Act, 1922, from any earned income chargeable under the head “ Salaries ”, the estimated total 
income of the assessee under this head shall, in computing the income-tax to be deducted, be reduced 
by an amount equal to one-fifth of such earned income, but not exceeding in any case four thousand 
rupees. 

(8) For the purposes of this section and of the rates of tax imposed thereby, the expresion 
“ total income” means total income as determined for the purposes of income-tax or super-tax, as 
the case may be, in accordance with the provisions of the Indian Income-tax Act, 1922, and the 
expression “ earned income ” has the meaning assigned to it in clause (6-44) of section 2 of that Act 


Amendment of section 10, 7. To sub-section (2) of section 10 of the Indian Finance 
Act XII of 1942. Act, 1942, the following proviso shall be added, namely :— 
I—6 
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“ Provided that if it is subsequently found that the sum so repaid was excessive, the excess 
repayment shall be recoverable, and the provisions of law referred to in sub-section (4) of section 2 
of the Excess Profits Tax Ordinance, 1949, shall apply to the payment and recovery of the amount 
of the excess repayment as‘if that amount were a deposit required to be made under that section, 
‘but notwithstanding the provisions of sub-section (7) of section 46 of the Indian Income-tax Act, 
1922, as applied by the said sub-section (4), such recovery may be made at any time.” 


THE SCHEDULE. ` 
(See section 6.) 
Part I = 
Rates of Income-tax. 


_ ,A.—In the case of every individual, Hindu undivided family, unregistered firm and other asso- 
ciation of persons not being a case to which paragraph B of this Part applies— 


Rate. 
1. On the first Rs. 1,500 of total income os Nil 
2. On the next Rs. 3,500 of total income .. One anna in the rupee. 
3- On the next Rs. 5,000 of total income .. Two annas in the rupee. 
4. On the next Rs. 5,000 of total income .. Three and a half annas in the 
` rupee. ; 
5. On the balance of total income . «. Five annas in the rupee. 
Provided that— 


, (i) no income-tax shall be payable on a total income which, before deduction of the allowance, 
if any, for earned income, does not exceed Rs. 2,500 ; 

(tf) the income-tax payable shall in no case exceed half the amount by which the total income 
(before deduction of the said allowance, if any, for earned income)exceeds Rs. 2,500 ; 

(iii) the income-tax payable on the total income as reduced by the allowance for earned income 
shall not exceed either— 

(a) a sum bearing to half the amount by which the total income (before deduction of the 
allowance for earned income) exceeds Rs. 2,500 the same proportion as such reduced total income 
bears to the unreduced total income, or 

(b) the income-tax payable on the income so reduced at the rates herein specified,— 
-whichever is. less. i 

B.—In the case of every company and local atuthority, and in every case in which under the 


provisions of the Indian Income-tax Act, 1922, income-tax is to be ch at the maximum rate— 
“Rate. , 
On the whole of total income .. Five annas in the rupee. 
Part II. 


Rates of Super-tax. 


A.—In the case of every individual, Hindu undivided family, unregistered firm and other asso- 
ciation of persons, not being a case to which any other paragraph of this Part applies— 


Rate, if income Rate, if income 
wholly earned. wholly earned. 

I. On the first Rs. 25,000 of total Nu. Nil. 
income. a 

2. On the next Rs. 5,000 of total Two annas in the rupee. Three annas in the rupee 
income. T : 

3. On the next Rs. 5,000 of total Twoandahalfannasin the Three and a half annas in 
income. rupee. the rupee. 

4. On the next Rs. 10,000 of total Three annas in the rupee. Four annas in the rupee. 
income. sa 

5. On the next Rs. 10,000 of total Four annas in the rupee. Five annas in the rupee. 
income. 

6. On the next Rs. 10,000 of total Five annas in the rupee. Six annas in the rupee. 
income. 

7. On the next Rs. 10,000 of total Six annas in the rupee. Seven annas in the rupee. 
income. 

8. On the next Rs. 15,000 of total Seven annas in the rupee. Eight annas in the rupee. 
income. f : 

g. On the next Rs. 15,000 of total Eight annas in the rupee. Nine annas in the rupee. 
income. 

10. On the next Rs. 15,000 of total Nine annas in the rupee. Ten annas in the rupee. 
income. : : 

11. On the next Rs, 30,000 of total Ten annas in the rupee. Ten and a half annas in the 


income. rupee. 
12. On the balance of total income. Ten and a half annas in the Ten and a half annas in tho 
rupee. rupee. 
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B.—In the case of every local authority— 
Rate. 
On the whole of total income .. Two annas in the rupee. 
C.—In the case of an association of persons being a co-operative society, other than the Santkatta 
Saltowner’s Society in the Bombay Presidency, for the time being registered under the Co-operative 
Societies Act, 1g12, or under an Act of a Provincial Legislature governing the registration of co-opera- 
tive societies— 


Rate. 
i On the first Rs. 25,000 of total income sa Nih 
2) On the balance of total income .. Two annas in the rupee. 
D.—In the case of every company— 
Rate. 
On the whole of total income = .. Two annas in the rupce. 


and in addition, in respect of that part of the total mcome = reduced by the amount of dividends 

payable at a fixed rate) which does not exceed the amount of dividends, not being dividends payable 

at a fixed rate, declared in British India in ect of the whole or part of the previous year for the 

assessment for the year ending on the 31st day ct March, 1948, on the amount by which such part— 
Rate. 


(a) exceeds go per cent., but does not exceed 40 per cent., 
of the total income as so reduced as 


(b) exceeds 40 per cent., but does not exceed 50 per cent., 


Three annnas in the rupee. 


of the total income as so reduced .. Five annas in the rupee. 
{c) exceeds 50 per cent., of the total income as so reduced Seven annas in the rupee: 
Provided that— 


(i) no additional super-tax shall be payable where such part is less than, or equal to, five 
per cent. on the capital of the company ; 


(ii) where such part is-more than five per cent. on the capital of the company, the additional 
super-tax payable shall be reduced by the amount of additional super-tax which would, but for the 
provisions of clause (i) of this proviso, have been payable had such part been equal to five per cent. 
on the capital of the company ; 

(iii) the additional super-tax shall be payable only by a company in which the public are 
substantially interested within the meaning of the Explanation to sub-section (1) of section 23-A of 
the Indian Income-tax Act, 1922, or a subsidiary company of such a company where the whole 
of the share capital of such subsidiary company is held by the parent company or by the nominees 
thereof. 


Explanation —For the purposes of this paragraph,— 


(a) the expression “ capital of the company” shall be deemed to mean the paid-up share 
capital at the inning of the previous year for the assessment for the year ending on the grst day 
of March, 1948 (other than capital enti ed to a dividend at a fixed rate) plus any reserves other 
than depreciation reserves and reserves for bad or doubtful debts at the same date as diminished 
by the amount on deposit on the same date with the Central Government under section 10 of the 

_ Indian Finance Act, 1942, or section 2 of the Excess Profits Tax Ordinance, 1943 5 

(b) the expression *‘ dividend ” shall be deemed to include any distribution included in that 
expression as defined in clause (6-A) of section 2 of the Indian Income-tax Act, 1922, and any such 
distribution made during the ending on the g1st day of March, 1948 shall be deemed to have 
been made in respect of the whole or part of the previous year ; 


(c) where any portion of the profits and gains of a company is not included in its total income 
by reason of such portion being exempt from tax under any provision of the Indian Income-tax Act, 
1922, the capital of the company, the total amount of dividends and the amount of dividens payable 
at a fixed rate shall each be deemed to be the proportion thereof that the total income of the 
company bears to its total profits and gains. 


THE BUSINESS PROFITS TAX ACT, 1947. 





Acr No. XXI oF 1947. 
firth April, 1947. 
An Act io impose a special tax on a certain class of income. 
WHeERzas it is expedient to impose a special tax on income arising from business ; 
It is hereby enacted as follows :— 
Short title, extent and com- 1. (1) This Act may be called THe Business Prorrs Tax 
mencement. ACT, 1947. 
(2) It extends to the whole of British India. 
It shall come into force on such date as the Central Government may, by notification 
un the official Gazette, appoint. 
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Interpretation. a. In this Act, unless there is anything repugnant in the 
subject or context,— 

(1) “ abatefnent ” means, in respect of any chargeable accounting period, a sum which bears- 
to a sum equal to— 

(a) in the case of a company, not being a company deemed for the purposes of section g to 
be a firm, six per cent. of the capital of the company on the first day of the said period computed in: 
accordance with Schedule II, or one lakh of rupees, whichever is greater, or 

(b) in the case of a firm having— 

(i) not more than two working partners, one lakh of rupees, or 

(ii) three working partners, one and a half lakhs of rupees, or 

(iii) four or more working partners, two lakhs of rupees, or 

(c) in the case of a Hindu undivided family two lakhs of rupees, or 

(d) in any other case, one lakh of rupees,—the same proportion as the said period bears to 
the period of one year ; 

(2) “ accounting period ” in relation to any business means any period which is or has been 
determined as the previous year for that business for the purposes of the Indian Income-tax Act, 1922 ; 


+ 


(3) “business” includes any trade, commerce or manufacture, or any adventure in the 
nature of trade, commerce or manufacture, or any profession or vocation the profits of which are 
chargeable according to the provisions of section 10 of the Indian Income-tax Act, 1922 : 


Provided that where the functions of a company or of a society incorporated by or under any 
enactment consist wholly or mainly in the holding of investments or other property, the holding. 
of the investments or property shall be deemed for the purpose of this definition to be a business. 
carried on by such company or society : 

Provided further that all businesses to which this Act applies carried on byzthe same person. 
shall be treated as one business for the purposes of this Act ; 


(4) “ chargeable accounting period ” means— 


(a) any accounting period falling wholly within the term beginning on the first day of April 
1946, and ending on the thirty-first day of March, 1947 ; ý Renate 

(b) where any accounting period falls partly within and partly without the said term, such. 
part of that accounting period as falls within the said term ; 

(5) “ Company ” means a company as defined in the Indian Companies Act, 1913, or formed 
in pursuance of an Act of Parliament or of Royal Charter or Letters Patent, or of an Act of the Legig= 
lature of a British possession or of a law of an Indian State, and includes any foreign association, 
whether incorporated or not, which the Central Board of Revenue may, by general or special order, 
declare to be a company for the purposes of this Act ; 


(6) “ control of a company” means control direct or indirect of more than one-half of the 
voting power attached to the total issued peep share capital of the company, or control vested by 
its Memorandum and Articles of Association otherwise than by reference to such voting power : 


Provided that the voting power attached to shares held by a nominee or trustee for any person 
shall be deemed for the purpose of this definition to be held by that person ; ; 
(7) “ deficiency of profits”? means— 


(i) where profits have been made in any chargeable accounting period, the amount by whici 
such profits fall short of the abatement in respect of that period ; 


(ii) where.a loss has been made in any chargeable accounting period, the amount of the loss. 
added to the abatement in respect of that period ; i 


(8 ‘ director” includes any person occupying the position of a director by whatever name- 
called and also includes any person who— 


(i) is a manager of the company or concerned in the management of the business, and 

(ii) is remunerated out of the funds of the business, and 

(iii) is the beneficial owner of not less than twenty per cent. of the ordinary share capital! 
of the company ; 

(g) “ dividend ” has the same meaning as in section 2 of the Indian Income-tax Act, 1922 5. 

10) “firm” “partner” and “ partnership ” have the same meanings respectively as in 
the Indian Partnership Act, 1932 ; 

(11) “ fixed rate ” in relation to dividends on share capital, other than ordinary share capital, 
includes a rate fluctuating in accordance with the maximum rate of income-tax ; 

(12) “ loss ” means a loss computed in the same manner as, for the purposes of this Act, profits. 
are to be computed ; 


(13) “ ordinary share capital,” in relation to a company, means all the issued share capital 
whatever name called) of the company, other than capital the holders whereof have a right to 
a Gividend at a fixed rate but have no other right to share in the profits of the company ; 


a 


- 
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(14) “ person ” includes a Hindu undivided family ; 
(15) “ prescribed ” means prescribed by rules made under this Act ; 
(16) “ profits ” means profits as determined in accordance with Schedule 1; 


(17) “ taxable profits ” means the amount by which the profits during a bl tin 
period exceed the abatement in respect of that period ; j uring a chargeable accounting 


(18) “ working partner ” of a firm means a partner thereof who is required by the terms of 

the contract of partnership to devote substantially the whole of his time to the business of the firm. 
3. (1) Every Commissioner of Income-tax, Appellate Assistant Commissioner of Income-tax, 
Inspecting Assistant Commissioner of Income-tax ‘and Income-tax 

Tax Authorities. Officer shall have the like powers under this Act and in relation 


to the same area and cases as he exercises under the Indian 
Income-tax Act, 1922. 


(2) All officers and persons employed in the execution of this Act shall observe and follow 
the orders, instructions and directions of the Central Board of Revenue : 

Provided that no such orders, instructions or directions shall be given so as to interfere with 
the discretion of the Appellate Assistant Commissioner of Income-tax in the exercise of his appellate 
functions. 

4. Subject to the provisions of this Act, there shall, in t of aay business to which this 
Act applies, be charged, levied and paid on the amount of the 
‘Charge of tax. taxable profits during any chargeable accounting period, a tax 
(in this Act referred to as “ business profits tax ”) which shall be 
equal to sixteen and two-thirds per cent. of the taxable profits : 


Provided that— 


(a) any profits which are, under the provisions of sub-section (3) of section 4 of the Indian 
Income-tax Act, 1922, exempt from income-tax, 

(5) all profits from any business of life insurance, 

(c) any sum paid to a business by or through the Central Government by way of bonus or 
subsidy,— 
shall be totally exempt from business profits tax under this Act. 


5. This Act shall apply to every business of which any part of the profits made during the 
chargeable accounting period is chargeable to income-tax by 
Application of Act. virtue of the provisions of sub-clause (1) or sub-clause (ii) of clause 
i (b) of sub-section (1) of section 4 of the Indian Income-tax Act, 
1922, or of clause (c) of that sub-section : 


Provided that this Act shall not apply to any business the whole of the profits of which accrue 
‘or arise without British India where such business is carried on by or on behalf of a person who is 
resident but not ordinarily resident in British India, unless the business is controlled in India : 


Provided further that this Act shall not apply to any income, profits or gains of business accruing 
or arising within an Indian State unless such income, profits or gains are received or deemed under 
the provisions of the aforesaid Act to be received in or are brought into British India in any chargeable 
accounting period, or are assessable under section 42 of that Act. 


ry 


6. Where a deficiency of profits occurs in any chargeable 

Relief on occurrence of accounting period in any business, the taxable profits of the business 

‘deficiency of profits. shall be deemed to be reduced and relief shall be granted in accord- 
ance with the following provisions :— 


(a) the aggregate amount of the taxable profits for the previous chargeable accounti periods 
shall be deemed to be reduced by the amount of the deficiency of profits and the amount of business 
profits tax payable in respect thereof shall be deemed to be reduced accordingly, and the relief necessary 
to give effect to the reduction shall be given by repayment or otherwise ; 


(6) where the amount of the deficiency of profits exceeds the aggregate amount of the taxable 
‘profits for the previous chargeable accounting periods or where there is no previous chargeable 
accounting period, the balance of the deficiency of pons or the whole of the deficiency, as the 
case may be, shall be applied in reducing any taxable profits for the next subsequent ch ble 
accounting period, and if and so far as it exceeds the amount of those profits, any taxable profits for 
the next subsequent chargeable accounting period and so on. 


7. As from the date of any change in the persons carrying 

Change in persons carrying on a business, the business shall be deemed for all the purposes 

-on business. of this Act to have been discontinued and a new business to have 
been commenced : 


Provided that where a change takes place in the persons ing on a business and where 
except for such change relief would be allowable under section 6, the tral Board of Revenue 
may, if it thinks fit, allow such relief under that section as it considers just, having regard to the extent 
to which the persons directly or indirectly interested in the business before the change remain interested 
therein after the change. - 


P 
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8. (1) Where any interest, annuity, or other annual Pon at or any royalty or fies is payable 
: by one company to another company, and one of those companies 
Interconnected companies. is a subsidiary of the other, or both are susbsidiaries of a third 
company, and the recipient company is resident outside British India, no allowance shall be made 
in respect of such payment in computing the profits or losses of the paying company, 
(2) Where— 
(a) a company (hereinafter referred to as “ the principal ”) is resident in British India and 
is not a subsidiary of any other company resident in British India; and 
(b) during the whole'or any part of any chargeable accounting period of the principal, another 
company resident or carrying on business within British India (hereinafter referred to as “the 
“ subsidiary ”) is a subsidiary of the principal, 
the capital or profits or losses of the subsidiary for such chargeable accounting period or part thereof 
shall be treated for the purposes of this Act as if they were the capital, of or as the case may be, profits 
or losses arising from the business of, the principal : 


Provided that the profits of the subsidiary so treated shall not be exempted from business 
profits tax in the hands of the principal by reason of any exemption applicable to the principal under 
the proviso to section 4. 

(3) Where the chargeable accounting periods of the principal and subsidiary are not co- 
terminous, such division and apportionment of the profis or losses of the subsidiary for any chargeable 
accounting period shall be made as will allocate the due proportion thereof to the relative chargeable 
accounting period or periods of the pore and such division and apportionment shall be by 
reference to the proportion that the n of days of the chargeable accounting period of the 
subsidiary falling within the relative chargeable accounting period or periods of the principal bears 
-to the total number of days in the chargeable accounting period of the subsidiary. 


as (4) For the purposes of this section a company shall be deemed to be a subsidiary of another 
company if and so long as not less than four-fifths of its ordinary share capital is beneficially owned 
by that other company, whether directly or through another company or other companies, or partly 
directly and partly through another company or other companies. 


(5) The business profits tax payable by virtue of this section by the principal shall, for the 
of section 10, be allocated by the Income-tax Officer to the respective companies concerned 
in such proportion as in his opinion is just : 

Provided that the principal shall have the same rights of appeal against an order of allocation 
made under this sub-section as it has under this Act against the amount of its business profits tax 
assessment. i 

9. Where an individual is entitled to profits arising fiom more than one business, of which at 

least one is carried on by a firm in' which he is a partner, the Income- 

Aggregation of profits in cer- tar Officer may, with the prior sanction of the Inspecting Assistant 

tain cases. Commissioner of Income-tax, a te the shares of such indivi- 

dual in the profits or losses of all oi such businesses and treat the 

sum of such agrregation as the profits of a business carried on by such individual and assess him accord- 
ingly : 

Provided that if the accounting periods of such business are not co-terminous, the Income-tax 
Officer shall determine in respect of such individual his chargeable accounting period and shalt 
make such divisions, apportionments and aggregation of the shares of such individual in the profits 
or losses of the several businesses as may be necessary to determine for such chargeable accounting 
period the total profits and gains of such individual therefrom : 


Provided further that for the purposes of this section, a company, which is neither one in which 
the public are substantially interested, as defined in the Explanation to sub-section (1) of section 23-A 
of the Indian Income-tax Act, 1922, nor a subsidiary company as defined in sub-section (4) of 
section 8 of this Act, shall be deemed to be a firm in which the persons having an interest in the company 
are partners, or, in the case of a sole-shareholder, a business carried on by that sole-shareholder, 
and the profits of such company shall be computed accordingly : 


Provided further that any profits or losses so aggregated for assessment upon an individual 
shall be excluded from the profits or losses of the respective businesses for the purposes of this Act ; 
and no assessment under this Act shall be made in respect of any such business save in the names of 
the other partners therein. 


Allowance of business profits , 10. The amount of the business profits tax payable by any 

tax ih computing Boae for Person for any chargeable accounting period shall, in computing 

COE D ; total income for the ponen of the relevant income-tax or super- 
tax, assessment be allowed as a deduction : 


Provided that where, under the provisions of this Act relating to deficiencies of profits relief 

is given by way of repayment from business profits tax chargeable for any chargeable accounting 

iod previous to that in which the deficiency occurs, the amount of the deduction allowed shall not 

e altered, but the amount repayable shall be taken into account in computing the profits and gains 

of the business for the purposes of income-tax as if it were a profit of the business accruing in the 

previous year (as determined for that business for the purposes of the Indian Income-tax Act, 1922} 
in which the deficiency of profit occurs. 
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11, (1) The Income-tax Officer may, for the purposes of this Act, require any person whom 
he believes to be engaged in any business to which this Act applies, 
Issue of notice for assessment. or to have been so engaged during any chargeable accounting. 

period, or to be otherwise liable to pay business profits tax, to furnish 

within such period, not being less than forty-five days from the date of the service of the notice, 

as may be specified in the notice, a return in the prescribed form and verified in the prescribed manner 

setting forth (along with such other particulars as may be provided for in the notice) with respect 

to any chargeable accounting period specified in the notice the profits of the business or the amount 
of deficiency, if any, available for relief under section 6 : 


Provided that the Income,ytax Officer may, in his discretion, extend the date for the delivery 
of the return. 


(2) The Income-tax Officer may serve on any person upon whom a notice has been served 
under sub-section (1), a notice requiring him on a date to be therein specified to produce, or cause 
to be produced, such accounts or documents as the Income-tax Officer may require, and may from 
time to time serve further notices in like manner requiring the production of such further accounts 
or documents or other evidences as he may require. 


12, (1) The Income-tax Officer shall, by an order in writing after considering such evidence, 

if any, as he has required under section 11, assess to the best of 

Assessments. his judgment the profits liable to business profits tax and the amount 

of business profits tax payable on the basis of such assessment, or 

if there is a deficiency of profits, the amount of that deficiency and the amount of business profits 

tax, if any repayable, and shall furnish a copy of such order to the person on whom the assessment 
has been made. 


able by the person carrying on, or treated as carrying on, the business in that period. 

(3) Where two or more persons carrying on the business jointly in the chargeable accounting 
period, the assessment shall be made upon them jointly and, in the case ofa partnership, may be 
made in the partnership name. 


(2) Business profits tax payable in respect of any chargeable accounting period shall be pay- 


(4) Where by virtue of the foregoing provisions an assessment could, but for his death, have 
been made on any person either solely or jointly with any other person or persons, the assessment 
may be made on his legal representative either solely or jointly with that other person or persons, 
as the case may be. 


13. (1) The Income-tax Officer, before proceeding to make an assessment (in this section re- 

ferred to as the regular assessment) under section 12, may, at 

Power to make provisional any time after the expiry of the period specified in the notice issued 

assessments. under sub-section (1) of section 11 as that within which the return 

therein referred to is to be furnished, and whether the return 

has or has not been furnished, proceed to make in summary manner a provisional assessment of the 
taxable profits and the amount of business profits tax payable thereon. ; 


(2) Before making such provisional assessment the Income-tax Officer shall give notice in 
the prescribed form to the person on whom assessment is to be made of his intention to do so, and 
shall with the notice -orward a statement of the amount of the proposed assessment, and the said 
person shall be entitled to deliver to the Income-tax Officer at any time within fourteen days of the 
said notice a statement of his objections, if any, to the amount of the proposed assessment. 


(3) On expiry of one month from the date of service of the notice referred to in sub-section 

(2), or earlier if the assessee agreed to the proposess assessment, the Income-tax Officer may, after 

ing into account the objections if any, made under sub-section (2), make a provisional assessment, 
and shall furnish a copy of the order of assessment to the assessee : 


Provided that assent to the amount of the assessment or failure to make objection to it, shall 
in no way prejudice, the assessee in relation to the regular assessment. 


(4) In making any such provisional assessment the Income-tax Officer shall make allowance 
for any deficiencies of prow for previous chargeable accounting periods which are under the pro- 
visions of section 6 to be set off against the taxable profits of the chargeable accounting period in 
respect of which the assessment is being made : 

Provided that, where such deficiencies of profits have not been determined under sub-section (1) 
of section 12, the Income-tax Officer shall estimate the amount thereof to the best of his judgment. , 


(5) There shall be no right of appeal against a provisional assessment made under this section, 
and it shall, until a regular assessment is made in due course under section 12, determine the amount 
of business profits tax due from the assessee. 


(6) Lf, when a regular assessment is made in due course under section 12, the amount of business 
profits tax payable thereunder is found to exceed that determined as payable by the provisional 
assessment, it shall be reduced by the amount determined as payable by the provisional assessment, 


(7) If, when a ar assessment is made in due course under section Ig, the amount of 
business profits tax payable thereunder is found to be less than that determined as payable by the 
provisional assessment, any excess of tax paid as a result of the provisional assessment shall be refunded 
to the assessee, together with interest at two per cent. per annum calculated from the date of payment of 
such excess tax to the date of the order of refund, both days inclusive. 


— 
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14. If, in consequence of definite information which has come into his possession, the Income- 
tax Officer discovers that piofits of any chargeable accounting 
- Profits escaping assessment. period chargeable to business profits tax have escaped assessment, 
or have been underassessed, or have been the subject of excessive 
relief,-he may at anytime within four years of the end of the chargeable accounting period in 
question serve on the person liable to such tax a notice containing all or any of the requirements 
which may be included in a notice under section 11, and may proceed to assess or reassess the 
amount of such profits liable to business profits tax, and the provisions of this Act shall, so far as may 
be, apply as if the notice were a notice issued under that section. g 
15. If the Income-tax Officer, the Appellate Assistant Commissioner of Income;tax or the 
Commissioner of Income-tax, in the course of any proceedings 
Penalties. under this Act, is satisfied that any person has, without reasonable 
cause, failed to furnish the return required under sub-section (1) 
-of section 11; or to produce or cause to be produced the accounts or documents or other evidence 
required by the Income-tax Officer under sub-section (2) of that section, or has concealed particulars 
of the profits of the business, or has deliberately furnished inaccurate particulars of such profits, he 
may direct that such person shall pay by way of penalty, in addition to the amount of any business 
profits tax payable, a sum not exceeding— 3 
(a) where the person has failed to furnish the return required under sub-section (1) of section 11, 
the amount of the business profits tax payable ; 
(b) in any other case, the amount of business profits tax which would have been avoided if 
the return made had been accepted as correct : 
Provided that the Income-tax Officer shall not impose any penalty under this section without 
the previous approval of the Inspecting Assistant Commussioner of Income-tax. 
16. (1) Any person objecting to the amount of business profits tax for which he is liable as 
by the Income-tax Officer or denying his liability to be 
Ap to Appellate Assis- assessed under this Act, or objecting to any seamed imposed by 
tant Commissioner of Income- the Income-tax Officer, or to the amount of any deficiency of 
tax. profits as assessed by the Income-tax Officer, or to the amount 
allowed by the Income-tax Officer by way of relief under any | 
rovision of this Act or to any refusal by the Income-tax Officer to grant relief, may appeal to the 
Appellate Assistant Commissioner of Income-tax. 


fa) “An appeal shall ordinarily be presented within forty-five days of receipt of the notice of 
demand relating to the assessment or penalty objected to, or in the case of an appeal against the 
assessment of a deficiency of profits, within thirty days of the receipt of the copy of the order determining 
the deficiency, or in the case of an appeal against the amount of a relief granted or a refusal to grant 
relief, within forty-five days of the receipt of the intimation of the order granting or refusing to grant 
the relief, but the Appellate Assistant Commissioner of Income-tax may admit an appeal after the 
-expiration of that period if he is satisfied that the appellant had sufficient cause for not presenting 
it Within that period. 

(3) An appeal shall be in the prescribed form and shall be verified in the prescribed manner. 

4) The Appellate Assistant Commissioner of Income-tax shall hear and determine the appeal 
and, subject to the provisions of this Act, shall pass such orders as he thinks fit, and such orders may 
include an order enhancing the assessment or a penalty : 

Provided that an order enhancing an assessment or penalty shall not be made unless the 
person affected thereby has been given a reasonable opportunity of showing cause against such enhance- 
ment. 

(5) The procedure to be adopted in the hearing and determination of appeals shall be in 
accordance with the rules made by the Central Board of Revenue in relation to Income-tax. 


17. Any Income-tax Officer or any person in respect of whose business or order under section 12 
has been passed and who objects to an order passed by an Appellate 
Appeal to Appellate Tri- Assistant Commissioner of Income-Tax under section 15 or 
ae i section 16 may, within the prescribed time and in the prescribed 
manner, appeal against such order to the Appellate Tribunal 
constituted under the Indian Income-tax Act, 1922, and that Tribunal shall have all such powers 
_in disposing of the appeal as it has in respect of appeals preferred to it under the said Act. 
18. The Commissioner of Income-tax may, at any time within four years from the date of any 
order passed by any Appellate Assistant Commissioner of Income- 
Rectification of mistakes. tax or Income-tax Officer under this Act, rectify any mistake in 
any evidence recorded during assessment or appellate proceedings, 
or any mistake apparent from the record and shall within the like period rectify any mistake apparent 
from the record which has been brought to his notice by a person to whose business this Act applies : 
Provided that no such rectification shall be made having the effect of enhancing the lability 
-of any person unless that person has been given a reasonable opportunity of being heard. 
19. The sections of the Indian Income-tax Act, 1922, as 
Application of provisions of applied to excess profits tax by virtue of section 21 of the Excess 
Act Tef 1922; XV of 1940. Profits Tax Act, 1940, shall, in so far as they are not repugnant to the 
provisions of this Act, apply to business profits tax as they apply 
to excess profits tax. 
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20. (1) Notwithstanding anything contained in the Indian 

Income-tax papers to be Inconie-tax Act, 1922, all information contained in any statement 
available for the purposes of or return made or furnished under the provisions of that Act ‘or 
this Act. obtained or collected for the purposes of that Act may be used 
for the purposes of this Act. f ~ 


_ (2) All information contained in any statement or return made or furnished under the provisions 
of this Act or obtained or collected for the purposes of this Act may be used for the purposes of the - 
Indian Income-tax Act, 1922. < 


21. If any person fails, without reasonable cause or excuse, to furnish in due time any return 
: or statement, or to produce, or cayse to be produced, any accounts 
Failure to deliver returns or or documents required to be produced ner section 11, he shall 
statements. be punishable with fine which may extend to five hundred rupees, 
and with a further fine which may extend to fifty rupees for every 

day during which the default continues. 


22. Ifa person makes in any return required under section 11, any statement which js false‘ 
and which he either knows or believes to be false or does not believe 
False statements. to be true, he shall be punishable with ee imprisonment which 
may extend to six months, or with fine which may extend to one 

thousand rupees, or with both. 


23. (1) A person shall not be proceeded against for an` 
Institution of proceedings offence under section 21 or section 22 except at the instance of the 
and composition of offences. Inspecting Assistant Commissioner of Income-tax. 
2) No prosecution for an offence punishable under section 21 or section 22 or under the 
Indian Penal Code shall be instituted in respect of the same facts as those in respect of which a penalty 
has been imposed under this Act. 


(3) The Inspecting Assistant Commissioner of Income-tat may, either before or after the 
institution of proceedings, compound any offence punishable under section 21 or section 22. 
24. (1) The Central Board of Revenue may, subject to the 
Power to make rules. control of the Central Government, make rules for carrying out the 
purposes of this Act. 
2) Without prejudice to the generality of the foregoing power, such rules may— 
a) prescribe the procedure to be followed on appeals, applications for rectification of 
mistakes, and applications for refunds ; 
(6) provide for any matter which by, or under, this Act is to be prescribed. 


(3) The power to make rules conferred by this section shall be exercised in like manner as 
the power to make rules under section 59 of the Indian Income-tax Act, 1922. 


SCHEDULE T. 
[See section 2 (16)]. 
Rules for the computation of profits for purboses of Business Profits Tax. 
1. The profits of a business during any chargeable accounting period shall be separately com- 


puted, and shall, subject to the provisions of this schedule, be computed in accordance with the 
provisions of section 10 of the Indian Income-tax Act, 1922: 


Provided that any sums other than any interest paid by a firm to a partner of the firm excluded 
under the proviso to clause (ii) of sub-section (2) or clause (a) of sub-section (4) of that section from 
the allowances made in computing the profits of the business for the purposes of income-tax shall, if 
aid, be included in those allowances when computing the profits of the business for the purposes of 

ee profits tax. 

Provided further—. | 

(a) that any sums received or credited in a chargeable accounting pace which by virtue 
of rule g of schedule I to the Excess Profits Tax Act, 1940, have been treated as business receipts for 
the purpose of assessment to excess profits tax, and 

(6) any expenditure or loss incurred in any chargeable accounting period, allowance jn 
respect of which has been made for excess profits tax purposes,— 
shall be disregarded in computing the profits or losses of the chargeable accounting period : 

Provided further that where a ble accounting period js not an accounting period, 
the profits or losses of the business during the accounting 10ds wholly or partly included within 
the chargeable accounting period shall be so computed as oresaid, and such division and apportion- 
ment to specific periods of those profits or losses and such aggregation of those pone and losses or any 
apportioned part thereof, shall be made as appears necessary to arrive at the profit during the chargeable 
accounting period ; and any such apportionment shall be made in proportion to the number of days 
in the respective periods. 

2. (1) The principle of adding the allowance for depreciation for any one period to the allow- 
ance for depreciation for any subsequent period and deeming it to be part of the allowance for such 
subsequent period shall not be followed. 

(2) Nothing in this Act shall he construed as permitting the applica‘ion, in computing pro- 
fits for the purposes of business profits tax, of the provisions of sub-section (2) of section 24 of the 
Indian Income-tax Act, 1922. - 
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- 3. Income received from investments or other property shall be included in the profits only 
as provided in this rule, that it to say,— | 
. % (a) in the case of the business of a building society, or a banking business, insurance business 
_or business consisting wholly or mainly in the dealing in or holding of investments or other property, 
the profits shall include all income received from investments or other property; or 
": (b) in the case of a business part of which consists in banking, insurance or dealing in invest- 

: ments or other property, not being a business to which clause (a) applies, the profits shall include all 
income received from investments or other property held for the purposes of that part of that 
business : 

Provided that— 

(i) income received directly or indirectly by way of dividend or distribution of profits from 
a body corporate carrying on business as defined in this Act, and 

(ii) income to which the persons carrying on the business are not beneficially entitled, 
shall in no case be included. 

(1) In the Case of a business carried on in any accounting period which constitutes or in- 
cludes a chargeable accounting period, by a company, the directors whereof have throughout 
that accounting period a controlling interest therein, no deduction shall he made in respect of 
directors’ remuneration in computing the profits for that accounting period. 

ee (2) Where, in the case of a business carried on by a company in any accounting period which 
constitutes or includes a chargeable accounting period, the directors of the company have during 
any part of that accunting period a controlling interest therein, and the case is not one to which sub- 
rule (1) applies, the profits of the accounting period shall be computed as if the directors of the com- 
pany had no controlling interest therein, and to the part thereof appropriate to the chargeable 
accounting period ascertained in accordance with the third proviso to rule 1 shall be added the 
directors’ remuneration for that part of the chargeable accounting period during which the 
directors of the company had a controlling interest therein. 

(3) In this rule the expression “ directors’ remuneration ” does not include— 

. (a) the remuneration of any director who is required to devote substanially the whole of his 
time to the ser ice of the company in a managerial or technical capacity and is not the beneficial 
owner of, or able, either directly or through the medium of other companies or by any other indirect 
means, to control more than five per cent. of the ordinary share capital of the company, or 

(b) the remuneration of any managing agent where such remuneration is included in the 
profits of the managing agent’s business for the purposes of the business profits tax. 


. (1) In computing the profits of any chargeable accounting period no deduction shall be 
allowed in respect of expenses in excess of the ammount which the Income-tax Officer considers reasonable 
and necessary, having regard to the requirements of the business, and, in the case of directors’ fees 
or other payment for services, to the actual services rendered by the person concerned : 

| Provided that no disallowance under this rule shall be made by the Income-tax Officer unless 
he has obtained the prior authority of the Inspecting Assistant Commissioner of Income-tar. 


(2) Any n who is dissatisfied with the decison of the Income-tax Officer under this rule 
may appeal in the prescribed time and manner to the Appellate Tribunal referred to in section 17. 


SCHEDULE II. 
[See Section 2 (1)]. 
Rules for computing the capital of a company for purposes of Business Profits Tax. 

1. For the purposes of ascertaining the abatement under this Act in respect of any chargeable 
accounting period, the capital of a company shall be computed in accordance with the following 
rules. 

2. (1) Where the company is one to which Cl. (a) ofrule 3 of Schedule I applies, its capital 
shall be the sum of the amounts of its paid-up share capital and of its reserves in so far as they have 
not been allowed in computing the profits of the company for the purposes of the Indian Income-tax 
Act, 1922. 

(2) Where the company is one to which clause (b) of tule 3 of Schedule I applies, its capital, 
ascertained in accordance with sub-rule (1) of this rule shall be diminished by the cost to it of its 
investments or other property, the income from which is not includible in the profits, so far as that 
cost exceeds any debt for moncy borrowed by it. 

(3) In all other cases, the capital shall be the sum ascertained in accordance with the said 
sub-rule, diminished by the cost to the company of its investments so far as that cost exceeds any 
debt for money borrowed by it. 

3. So much of the premium realized by a company from the issue of any of its shares as is retained 
in the business shall be regarded as forming part of its paid-up capital for the purposes of rule 2. 

4. Any deposits with the Central Government under section 10 of the Indian Finance Act, 
1942, or section 2 of the Excess Profits Tax Ordinance, 1943, shall not be regarded as investment 
or other property for the purposes of this Schedule. 
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THE INCOME-TAX AND EXCESS PROFITS TAX (AMENDMENT) ACT, 1947. 





- 


.Aar No, XXII oF 1947. ; ; i 
[18th April, 1947. > 
An Act further to amend the Indian Income-tax Act, 1922, and the Excess Profits Tax Act, 1940.. 2 “ 
WHEREAS it is expedient further to amend the Indian Income-tax Act, 1922, and the Excess * 
Profits Tax Act, 1940, for the purposes hercinafter appearing ; 7 l 
It is hereby enacted as follows :— 
CHAPTER I. 
Preliminary. 
1. (1) This Act may be called THE INCOME-TAK AND Excess 
Short title and commencement. Prorrrs Tax (AMENDMENT) AOT, 1947. 
(2) It shall be deemed to have come into force on the 31st day of March, 1947. 


CHAPTER 1. i 
Amendments of Act XI of 1922. . 
Amendment of section 2, Act 2. In section 2 of the Indian Income-tax Act, 1922 (here- 
XI of 1922. after in this Chapter referred to as the said Act),— 


(a) clause (4-A) shall be renumbered as clause (4-B), and after clause (4) the following clause 
shall be inserted, namely :— 

‘ (4-A) “capital asset” means property of any kind (other than agricultural land) held by 
an assessee, whether or not connected with his business, profession or vocation, but does not include— 

(1) any stock-in-trade, consumable stores or raw materials held for the purposes of his business, 
profession or vocation ; 

(ii) personal effects, that is to say, movable property (includi wearing apparel, jewellery 
and furniture) held for personal use by the assessee or any member of his amily dependent on him ;’ 

(b) for the Explanation to clause (6-A) the following shall be substituted, namely :— 

‘ Provided further that the expression “ accumulated profits ”, wherever it occurs in this 
clause, shall not include capital gains of any previous year prior to the previous year for the assess- 
ment for the year ending on the grst day of March, 1948 ; 

(c) in clause (6-C), after the word and figures “ section 10 ”, the words, figures and letter 
“and any captial gain chargeable according to the provisions of section 12-B” shall be inserted ; 

(d) in clause (15), for the words “ does not apply ; and” the words ““ does not a ply and 


except any capital gain which is not includible in the total income of an assesser H be sub- 
stituted. 

Amendment of section 4, Act 3. In sub- section (3) of section 4 of the said Act,— 
XI of 1922. ' 


(a) to clause (in) the words “and any capital gains of the Fund arsing from the sale, exchange 
or transfer of such securities ” shall be added ; 


(6) in clause (zit), after the words “ any receipts ” the words, figures and letter “ not being 
capital gains chargeable according to the provisions of section 12-B and ” shall be inserted. 


Amendment of section 4-A, 4. To clause (c) of section 4-A of the said Act, the words 

Act XI of 1922. “account not ee Set in either case of income chargeable 
under the head “ Capital gain ”” shall be added. 

Amendment of section 6, Act 5. To section 6 of the said Act the following clause shall 

XI of 1922. be added, namely :— 
“ (vi) Capital gains.” 

Insertion of new section 12-B 6. After section 12-A of the said Act the following section 

in Act XI of 1922. shall be inserted, namely :— 


‘12-B. (1) The tax shall be payable by an assessee under the head “ Capital gains ” in respect 
of any profits or gains arising from the sale, exchange or transfer 
Capital gains. of a capital asset effected after the grst day of March, 1946 ; and 
such profits and gains shall be deemed to be income of the pre- 
vious year in which the sale, exchange or transfer took place : 


Provided that where the amount of capital gains in the previous year does not exceed fifteen 
thousand rupees, the tax shall not be payable by the assessee and such amount shall not be included 
in his total income: 


Provided further that the tax shall not be payable by an assessee in respect of any profits or 
gains palate from the sale, exchange or transfer of a capital asset, being property the income of which 
is chargeable under section 9 and which has been possessed by the assessee or a parent of his for 
not less than seven years before the date on which the sale, exchange or transfer took place ; and the 
amount of such profits or gains shall not be included in his total income : 
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Provided further that any transfer of capital assets by reason of the compulsory acquisition 
thereof under any law for the time being in force relating to the compulsory acquisition of a sa 
for public ad velo or any distribution of capital assets on the total or partial partition of a indu 
undivided family, or on the dissolution of a or other association of persons, or on the liquidation 
of a company or under a deed of gift, bequest, will or transfer on irrevocable trust shall not, for the 


. purposes of this section, be treated as sale, exchange or transfer of the capital assets : 


Provided further that the transfer of a capital asset by a company to a subsidiary company, 
the whole of the share capital of which is held by the parent company or by the nominess thereof, 
shall not be treated as a sale, exchange or transfer within the meaning of this section where the subsi- 
diary company is resident in British India and is registered under the Indian Companies Act, 1913, ` 
so however that for the purposes of clause (vi) or clause (mi) of sub- section (2) of section 10, the cost 
or the written down value, as the case may of the transferred capital asset shall be taken to be 
the same as it would have been if the parent company had continued to hold the capital asset for 
the purposes of its business. 


(2) The amount of a capital gain shall be computed after making the following deductions, 
from the full value of the consideration for which the sale, ¢xchange or transfer of the capital asset 
is made, namely :— 

(i) expenditure incurrred solely in connection with such sale, exchange or transfer ; 

(iz) the actual cost to the assessee of the capital asset, including any nditure of a capital 
nature incurrred and borne by him in making any additions or alterations thereto, but excluding 
any eee in respect of which any allowance is admissible under any provision of sections 8, 
9, 10 and 12: 

Provided that where a person who acquires a capital asset from the assessee, whether by sale, 
exchange or transfer, is a person with whom the assessee is directly or indirectly connected, and the 
Income-tax Officer has reason to believe that the sale, exchange or transfer was effected with the 
object of avoidance or reduction of the liability of the assessee under this section, the full value of the 
consideration for which the sale, exchange or transfer is made shall, with prior approval of the Ins- 
pecting Assistant Commissioner of Income-tax, be taken to be the fair market value of the capital 
asset on the date on which the sale, exchange or transfer took place: 


Provided further that where the capital asset is an asset in respect of which the assessee has 
obtained depreciation allowance in any year, the actual cost of the asset to the assessee shall be its 
written down value as defined in section 10, increased or diminished, as the case may be, by any 
adjustment made under clause (vit) of sub-section (2) of that section-: 

Provided further that where the capital asset became the propeerty of the assessee before the 
ist day of January, 1939, he may, on proof of the fair market value thereof on the said date to the 
satisfaction of the Income-tax Officer, substitute for the actual cost such fair market value which 
shall be deemed to be the actual cost to him of the asset, and which shall be reduced by the amount 
of depreciation, if any, allowed to the assessee after the said date and increased or diminished, as 
the case may be, by any adjustment made under clause (vii) of sub-section (2) of section 10: 


Provided further that where the capital asset was on any previous occasion the subject 
of negotiations for its sale, exchange or transfer, any option or other money recieved and retained 
by the assessce in respect of such negotiations shall be deducted in computing the actual cost to him 
of such asset. : 

(3) Where any captial asset became the property of the assessee under any of the circums- 
tances referred to in the third proviso to ah a. its actual cost allowable to him for E pur- 

of this section shall be its actual cost to the previous owner thereof, and the provisions of sub- 
section (2) shall apply accordingly ; and where the actual cost to the previous owner cannot be as- 
certained, the fair market value at the date on which the capital asset became the property of the 
previous owner shall be deemed to be the actual cost thereof. 


(4) Notwithstanding anything contained in sub-section (1), where a capital gain arises 

the sale, exchange or na of a aS asset which eel, before the date on which the ae 
exchange or transfer took place was being used by the assessee for the purposes of his business, pro- 
fession or vocation, or which in the two years immediately preceding that date was being used. 
by him or a parent of his mainly for the purposes of his own or the parent’s own residence, and the 
assessee has within a period of one year before or after that date purchased a new capital asset for 
the same purposes of his business, profession or vocation or, as the case may be, for the purposes of 
his own residence, then instead of the capital gain being charged to tax as income of the previous 

ear in which the sale, exchange or transfeer took place, it shall, if the assessee so elects in writing 
beore the assessment js made be dealt with in accordance with the following provisions of this sub- 
section, that is ta say, — 


` (a) if the amount of the captal gain is greater than the cost of the new asset, — 
(i) the difference between the amount of the captial gain and the cost of the new asset shall 
be charged under this section as income of the previous year, and 
(1i) for the purposes of computing in respect of the new asset any allowance under clause (zi) 
or clause (vii) of sub-section (2) of section 10 or the amount of any capital gain arising fron its sale 
exchange or transfer, the cost or the written down value, as the case may be, shall be nil, or j 
(b) if the amount of the capital gain is equal to or less than the cost of the new asset, — 


(i) the capital gain shall not be charged under this section, and 
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tt) for the purposes of computing in respect of the new asset any allowance under the said 

clause (vi) or any allowance or adjustnent under the said clause (viz) or the amount of any capital 

Sp arising from its sale, exchange or transfer the cost or the written down value, as the case may 
c, shall be reduced by the amount of the capital gain : 


_ Provided that where in respect of the purchase of a new capital asset consisting of plant or 
machinery the assessee satisfies the Income-tax Officer that despite the exercise of due diligence it 
has not been possible to make the purchase within the period specified in this sub-section, the Income- 
tax Officer may, with the prior approval of the Inspecting Assistant Commissioner of Income-tax 
extend the said period to such date as he considers reasonable. 


Amendment of section 14, 7-_ In clause (c) of sub-section (2) of section 14 of the said 
Act XI of 1922. Act, after the words “are assessable under” the words, figures 
and letter ‘‘ section 12-B or ” shall be inserted. 
Amendment of section 17, 8. To section 17 of the said Act the following sub-secctions 
Act XI of 1922. shall be added, namely :— 


‘ (6) Where the total income of an assessee, not being a company, includes any income 
chargeable under the head “ Capital gains ” the tax, including super-tax, payable by him on his 
total income shall be— 


(1) income-tax and super-tax payable on his total income as reduced by the amount of such 
inclusion, had such reduced income been his total income, plus, 


(1) income-tax on the whole amount of such inclusion at the following rates, namely :— 


Where such amount— Rate. 
exceeds Rs. 15, 000 but does not exceed Rs. 50,000 ..One anna in the rupee, 
exceeds Rs. 50,000 but does not exceed Rs. 2,00,000 .. Two annas in the rupee, 
exceeds Rs. 2,00,000 but does not exceed Rs. 5,00,000 .. Three annas in the rupee, 
exceeds Rs. 5,00,000 but does not exceed Rs. 10,00,000 ..Four annas in the rupce, 
exceeds Rs. 10,00,000 .Five annas in the rupee: 


Provided that where owing to the fact that the amount of such inclusion has exceeded a cer- 
tain limit, income-tax thereon is payable or is payable at a higher rate, the amount of income-tax 
so payable shall be reduced so as not to exceed— 


(a) the amount which would have been payable if the amount of such inclusion had not ex- 
ceeded that limit, plut » s 


(b) one-half of the amount by which the amount of such inclusion exceeds that limit. 


(7) Where the total income of a company includes any income chargeable under the head 
“ Capital gains ”, the super-tax payable by the company in any year shall be reduced by an amount 
computed on that part of its total income which consists of such inclusion at the rate of super-tax 
(excluding the rate of additional super-tax, if any) specified in the case of a company by the annual 
Act of the Central Legislature fixing the rate or rates of tax for that year.” 


Amendment of section 18-A, 9. To section 18-A of the said Act the following sub-section 
Act XI of 1922. shall be added, namely :— 


“(12) Any income chargeable under the head ““ Capital gains ” shall not be taken into account 
for any of the purposes of this section.’ 


Amendment of section 24, 10. In section 24 of the said Act, after sub-section (2) the 
Act XI of 1922. following sub-section shall be inserted, namely :— i 

ee Nothwithstanding anything contained in sub-section (1), where the loss sustained is 
a loss falling under the head “ Capital gains ”, such loss shall not be set off except against any pro- 
fits and gains falling under that head. 


(2-B) Where an assessee sustains a loss such as is referred to in sub-section (2-A) and the loss 
cannot be wholly set off in accordance with the provisions of that sub-section, the portion not so set 
off shall be carried forward to the following year and set off against capital gains br that year, and 
if it cannot be so set off, the amount thereof not so set off shall be carried forward to the following 
year and so on, so however that no such loss shall be so carried forward for more than six years : 


Provided that where the loss sustained in any previous year does not exceed fifteen thousand 
rupees, it shall not be carried forward.’ 


Amendment of section 38, 11. To section 38 of the said Act the following clause shall 
Act XI of 1922. be added, namely :— 

“(4) require any dealer, broker or agent or any person concerned in the management of a 
stock or commodity exchange to furnish a statement of the names and addresses of all persons to 
whom he or the exchange has paid any sum in connection with the sale, exch or transfer of a 
capital asset, or on whose behalf or from whom he or the exchange has eer any such sum, 
together with particulars of all such payments and receipts.” 

Amendment of section 42, 12. In section 42 of the said Act,— i 
Act XI of 1922. 
(a) for the marginal heading the following shall be substituted, namely :— 
“income deemed to accrue or arise within British India” ; 
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(b) in sub-section (1), after the words “ in cash or in kind,” the words “ or through or from. 
the sale, exchange or-transfer of a capital asset in British Inida ”, shall be inserted. 


Amendment of section 43, 13. To section 43 of the sid Act the following Explanation 
Act XI of 1922. shall be added, namely :— 


“* Explanation.—A person, whether residing in or out of British India, who. acquires, after the 
28th day of February, 1947, whether by sale, exchange or transfer, a capital asset in British India 
from a person residing out of British India shall, for the purposes of charging to tax the capital gain 
ansing from such sale, exchange or transfer, be deemed to have a business connection, within the 
meaning of this section, with such person residing out of British India.” 


, 14. In clause (d) of sub-scction (1) of section 58-C of the 

Amendment of section 58-C, said Act, after the words “ securities purchased therewith,” the 

Act XI of 1922. words “ and of any capital gains arising from the sale, exchange 
or transfer of capital assets of the fund,” shall be inserted. 


15. In section 58-R of the said Act, after the words “ deposits 

Amendment of section 58-R, of an approved superannuation fund ” the words “ and any capi- 

Act XI of 1922. tal gains arisng from the sale, exchange or transfer of capital 
= assets of such fund ” shall be inserted. 


CHAPTER III. 
Amendments of Act XV of 1940. 


16. In section 15 of the Excess Profits Tax Act (hereafter 

Amendment of section 15, in this Chapter referred to as the said Act), the words ‘ within 
Act XV of 1940. five of the end of the chargeable accounting period in ques- 
tion ” shall be omitted, and shall be deemed always to have been 


omitted. 
Insertion of new section 17. After section 26 of the said Act the following section 
26-A in Act XV of 1940. shall be inserted, namely :— 


$ “26-A. (1) If on an application made to it through the ` 

Further powers of Central Excess Profits Tax Officer, the Central Board of Revenue is satisfied 

Board of Revenue to grant that a person who in a chargeable accounting period ending on 

€ertain relief. the 31st day of March, 1946, carried on a business the profits of 
which for any chargeable accounting period are charged with excees profits tax, — 


i) Incurred during the period commencing on the 1st day of April, 1946, and ending on the 
gist day of December, 1947, in connection with that business,— 


(a) expenditure on the removal of works constructed for protection against enemy attack ; 


(b) where under the orders of a competent authority the business was wholly or partly re- 
moved during the war, expenditure on again removing the business or part thereof ; 3 


(c) where any physical assets held for the EGS of the business were altered to adapt them 
to war conditions, expenditure on re-adapting them to normal requirements ; 


(d) expenditure in consequence of the termination of any contract for the supply of goods, 
materials or services, or the lease of buildings or machinery to him, where that contract is terminated 
by reason of the termination of a contraci for the provision by him of goods, materials or services 
for purposes of the war ; or 


(11) incurred during the period commencing on the rst day of April, 1946, and ending on the 
be day of December, 1947, a loss on the sale of trading stock held on the 31st day of March, 1946 
r the purposes of the business ; Or 


(11) incurred in any accounting period aae on or before the 31st day of March, 1946 in 
connection with that business any expenditure referred to in the sub-clauses of clause (2) which, 
except under the provisions of this sub-section, 1s not allowable, either wholly or partly, in com- 
puting the profits of such accounting period :— 


the Central Board of Revenue may direct that such allowance as it thinks just shall be made 
in computing the profits of the business during the chargeable accounting period ending on the grist 
day of vant 1946 and effect shall be given to such direction by repayment or otherwise, as the case 
may require : 


Provided that in giving any such direction, the Central Board of Revenue may impose such 
conditions as it considers appropriate : 


Provided further that where the applicant satisfies the Central Borad of Revenue that it was 
not possible to complete any work referred to in sub-clauses (a), (b) and (c) of clause (i) within the 
period specified in that clause, the Central Board of Revenue may extend the said period to such 
date as it considers reasonable : 


Provided further that, where any change has taken place in the persons carrying on E 
business the persons carrying it on after the change shall have the same right to n an 
cation ynder: this.sub-section in respect,of any expenditure referred to in sub-clauses ( ane (e) 
of a (i) as the persons previously carrying on the business would have had if there se been no 
such change. 
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(2) Where an accounting period included, but did not end on, the g1st day of March 1946, 
all expenditure referred to in the sub-clauses of clause (i) of sub-section (1) which would, apart Pena 
the provisions of this sub-section and rule 11 of Schedule 1, be allowable as a deduction in computing 
the profits of the said accounting period, shall be treated for the p of sub-section (1) as if it 
were incurred after that day, and if an application is made under this section, no deduction from 
or in computing, the poe of any accounting period or chargeable accounting period shall be 
allowed in respect of such expenditure otherwise than under sub-section (1). 

(3) Where a change takes place in the persons carrying on a business, or a person carrying 
on a business being a body corporate, becomes or ceases to be a subsidiary company or principal 
company within the meaning of sub-section (6) of section 9, and where except for the happening 
of that event relief would be allowable under this section, the Central Board of Revenue may, if it 
thinks fit, allow such relief under this section as it considers just, having regard to the extent to which 
the persons directly or indirectly interested in the business or body corporate, as the case may be, 
before the change remain interested therein after the change.” 

Amendment of Schedule 1, 18. To the first paragraph of rule 11 of Schedule 1 to the 
Act XV 1940., said Act the following proviso shall be added, namely :— 

“Provided that where any loss or expenditure incurred during the period commencing on 
the 1st day of April, 1946 and ending on the 31st day of December, 1947 is reasonably and properly 
aitibutábie, wholly or partly, to any chargeable accounting period or standard period, such deduc- 
tion as appears to the Excess Profits Tax Officer to be reasonable shall be allowed in computing 
the profits of such chargeable accounting period or standard period ; and any relief accruing from 
such deduction shall be given by repayment or otherwise as the case may require.” 


THE RESERVE BANK OF INDIA (SECOND AMENDMENT) ACT, 1947. 


Act No. XXII or 1947. 
[18th April, 1947. 
An Act further to amend the Reserve Bank of India Act, 1934. 
WHEREAS it is expedient further to amend the Reserve Bank of India Act, 1934, for the purposes 
hereinafter appearing ; 
It is hereby enacted as follows :— 
1. This Act may be called THe Reserve BANE oF INDIA 


Short title. (SECOND AMENDMENT) ACT, 1947. 
Amendment of section 2, 2. In section 2 of the Reserve Bank of India Act, 1934 (here- 
Act 11 of 1934. inafter referred to as the said Act), after clause (b) the following 


clause shall be inserted, namely :— 

“(bb) “foreign exchange ” has the same meaning as in the Foreign Exchange Regulation 

Act, 1947 5° 
Amendment of section 17, 3. In section 17 of the said Act,— 
Act II of 1934. 

(a) to sub-clause (a) of clause (11) the words “ or foreign exchange ” shall be added ; 

(b) to clause (12) the words “and foreign exchange ” shall be added ; 

(c) after clause (12) the following clause shall be inserted, namely :— 

“(12-A) the purchase and sale of securities issued by the Government of any country outside 
India and expressed to be payable in a foreign currency, being in the case of purchase by the Bank, 
securities maturing within a period of ten years from the date of purchase ;” ; 

(d) for clause (19) the following clause shall be substituted, namely :— 

(13) the opening of an account with or the making of an agency agreement with, and 
the acting as agent or correspondent of, a bank incorporated in any country outside India or the 
principal currency authority of any country under the law for the time being in force in that country 
or any international bank formed by such principal currency authorities, and the investing of the 
funds of the Bank in the shares of any such international bank ;” 


Substitution of new section 4. For sections 40 and 41 of the said Act, the following 
for sections 40 and 41, Act II section shall be substituted, namely :— 
of 1934. 


‘40. The Bank shall sell to or buy from any authorised person who makes a demand in that 
behalf at its office in Bombay, Calcutta, Delhi, or Madras, for- 
Transactions in foreign ex- eign exchange at such rates of exchange and on such conditions 
change. as the Central Government may from time to time by general or 
special order determine, having regard so far as rates of exchange 
are concerned to its obligations to the international Monetary Fund : 

Provided that no person shall be entitled to demand to buy or sell foreign exchange of a value 

less than two lakhs of rupees. | 
Explanation.—In this section “ authorised person means a person who is entitled by or under! 
the Foreign Ex ge Regulation Act, 1947, to buy or as the case may be, sell,'the foreign exchange 

to which his demand relates. = ` 
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THE RUBBER (PRODUCTION AND MARKETING) ACT, 1947. 
Acr No. XXIV or 1947. 





[18th April, 1947. 
An Act to provide for the development under central control of the rubber industry so far as regards the pro- 
duction and marketing of rubber, and for regulating the export fiom, and import nto, British India of rubber. 
WHEREAS it is expedient to provide for the development under central control of the rubber 
industry so far as regards the production and marketing of rubber, and for regulating the export 
from, and the import into, British India of rubber ; 
It is hereby enacted as follows :— 


i : 1. (1) This Act may be called THe RUBBER (PRopvcnon 
Short title and extent. AND MARKETING) ACT, 1947. 


(2) It extends to the whole of Bntish India. f | 
2. Itis hereby declared that it is expedient in the public 


a pane E interest that the Central Government should take under its con- 

trol trol the development of the rubber industry so far as regards the 
i production and marketing of rubber. 

Definitions. 3. In this Act, unless there is anything repugnant in the 


subject or context, — ` 
(a) “ Board” means the Indian Rubber Board constituted under this Act ; 
(b) “dealer” means ay person who deals in rubber, whether wholesale or retail, or holds 
stocks of rubber, and includes the representative or agent of a dealer ; 
(c) “estate” means any area administered as one unit which contains land planted with 
rubber plants ; 
4 d) “ export” and “import” mean respectively taking out of, and bringing into, British 
India by sea, land or air ; 
(e) “ manufacturer” means any person engaged in the manufacture of any article in the 
making of which rubber is used ; 
(f) “owner” includer any agent of an owner and a mortgee in possession and a lessee of 
an estate ; 
(g) “ prescribed ” means prescribed by rules made under this Act ; 
(h) “rubber” means— 
(1) crude rubber, that is to say, rubber prepared from the leaves, bark or latex of any rubber 
plant ; 
it) the latex of any rubber plant, whether fluid or coagulated, in any stage of the treatment 
to which it is subjected during the process of conversion into rubber ; 
p 
a latex (dry rubber content) in any state of concentration, 
and includes scrap rubber, sheet rubber, rubber in powder and all forms and varieties of crepe rubber, 
` but does not include rubber contained in any manufactured article ; 
i) “ rubber plant ” includes plants, trees, shrubs or vines of any of the following :— 
t) Hevea Braziliensis (Para Rubber), 
(ti) Manihot Glaziovii (Ceara Rubber), 
(tit) Castilloa-elastica, 
(iv) Ficus elastica (Rambong), and 
(2) any other plant which the Board may, by notification in the Gazette of India, declare to 
be a rubber plant for the purposes of this Act ; - 
(j) “Rubber Production Commissioner” means the Rubber Production Commissioner 
appointed under this Act. 
4. (1) As soon as may be after the commencement of this 
Constitution of the Board. Act, the Central Government shall, by notification in the Official 
Gazette, constitute for the purposes of this Act a Board to be called 
the Indian Rubber Board. 


(2) The Board shall be a body corporate by the name of the Indian Rubber Board having 
perpetual succession and a common seal, with TONG to acquire and hold property, both moveable 
and immoveable, and to contract and shall by the said name sue and be sued. 


(3) The Board shall consist of— 


(a) two members representing the Central Government to be nominated by that Government 5 


(b) one member representing the Indian Council of Agricultural Research to be nominated 
by the Central Government ; 


(c) one member to be nominated by the Provincial Government of Madras ; 
(d) three members to be nominated by the Government of Travancore ; 
(e) two members to be nominated by the Govérnment of Cochin of whom one shall be a 
person representing rubber producing interests ; 
ös (f) three members to be nominated by the United Planters’ Association of Southern India, 
onoor ; - 
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(g) three members to be nominated by the Rubber Growers’ Association of India, Kottayam ; 
(h) three members to be nominated by the Association of Planters of Travancore, Kottayam ; 
y three members representing manufacturers, nominated respectively by the Central Govern- 
ment, the Indian Rubber Industries Association, Bombay, and. the Association of Rubber Manufac- 
turers in India, Calcutta ; 
(j) one member to be nominated by the Central Government from among dealers ; 
(k) the Rubber Production Commissioner, ex officio. ` 
(4) The Board shall elect one of its members to be its Chairman and another member to be 
its Vice-Chairman. f 
(5) The Chairman and other members of the Board shall receive from the Board such allowances 
as may be prescribed. 
5. (1) If any authority or body fails to make within a reasonable time any nomination which 
Vacance ig the Boird it is entitled to make undersection 4, the Central Government 
i may itself nominate a member to fill the vacancy. 


(2) Where a member of the Board dies, resigns or is removed, or ceases to reside in India, 
or becomes incapable of acting, the Central Government shall, on the recommendation of the authority 
or body entitled to nominate the member under section 4, or where such recommendation is not 
made within a reasonable time, then on its own initiative, appoint a person to fill the vacancy. 


(3) No act done by the Board shall be questioned on the ground merely of the existence of 
any vacancy in, or defect in the constitution of, the Board. 


6. (1) The Central Government shall, in consultation with 
a EA. TK “ake the Board, appoint a Rubber Production Commissioner to exercise 


Board such powers and perform such duties under the direction of the 
; Board as may be prescribed. : 


(2) The Central Government shall, in consultation with the Board, appoint a Secretary to the 
Board to exercise such powers and perform such duties under the direction of the Board as may be 
prescribed or as may be delegated to him by the Rubber Production Commissioner. 


(3) The Rubber Production Commissioner and the Secretary shall not undertake any work 
unconnected with their duties under this Act, except with the permission of the Central Government. 


` 7. (1) The Board shall, for the pur poseg of section 13. 

Committees of the Board. constitute a Committee to be called the Rubber Price Advisory, 

Committee consisting of— 

(a) four persons to be elected by the Board, of whom two shall be members of the Board repre+ 
senting rubber producing interests and two shali be members representing manufacturers, and 


(b) three members of the Board, to be nominated respectivel by the Central Government, 
the Government of Travancore, and the Government of Cochin in this behalf, none of whom shalb 
be a member representing rubber producing interests or manufacturers. 


(2) The Board may appoint auch other Committees as may be necessary for the efficient 
performance of its duties and functions under this Act. 


) The Board shall have the power to co-opt as members of any Committee appointed under 
sub-section (2) such member of persons who are not members of the Board, as it may think fit. 


(4) The Board may appoint and authorise agents to discharge on its behalf any of its functions 
in relation to the marketting or storing of rubber. 


8. (1) It shall be the duty of the Board to promote by such. 
Functions of the Board. measures as it thinks fit the development of the rubber industry so 
far as regards the production and marketting of rubber. 
(2) Without prejudice td be generality of the foregoing provision, the measures referred to 
therein may provide for— 
(a) undertaking, assisting or encouraging scientific technological and economic research ké 
(b) training students in improved methods of planting, cultivation, manuring and spraying ; 
(c) the supply of technical advice to rubber growers ; 
(d) umproving the marketing of rubber ; 
(e) the collection of statistics from owners of estates, dealers, and manufacturers. 
(3) It shall also be the duty of the Board— 


(a) to advise Central Government of all matters relating to the Government to the of the 
rubber industry, including the import and export of rubbers; 

(b) to advise’ the Central Government with regard to participation in any International. 
Conference or scheme relating to rubber ; 

(c) to submit to the Central Government and such other authorities as may be prescribed 
half-yearly reports on its activities and the working of this Act ; H 

(d) to are and furnish such other reports relating to the rubber industry as may be 
required by the Central Government from time to time. 


I—8 
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9. (1) The Indian Rubber Production Board constituted under the Rubber Control and 
Production Order, 1946, is hereby dissolved, and all funds and 


Funds of the Board. other property vested in, and all liabilities of, that Board shail 
respectively vest in, and be liabilities of, the Board constituted 
under this Act. 


(2) The funds of the Board shall be kept in such bank, or invested in such manner, as may be 
prescribed, and shall be expended by the Board, only in the performance of its functions under this 
Act or for meeting such expenses as are authorised by this Act or by the rules made thereunder. 


10. (1) Every person owning land planted with rubber plants, whether such land is comprised 
in one estate or in more than one estate and whether it is situated 
Registration. wholly or only partly in Britsh India, shall, before the expiry 
of one month from the date of commencement of this Act, apply 
to the Board to be registered as an owner in respect of each estate owned by him. 


(2) A registration once made shall continue in force until it is cancelled by the Board. 


: 11. (1) The Central Government may, after consulting 

Power to prohibit or control the Board, by order published in the official Gazette, make provi- 
imports and exports of rubber. sion for prohibiting, restricting or otherwise controlling the import 
or export of rubber, either generally or in specified classes of cases. 


2) All goods to which any order under sub-section (1) apples shall be deemed to be goods 
of which the import or export has been prohibited or restricted under section 19 of the Sea Customs 
Act, 1878, and all the provisions of that Act shall have effect accordingly, except that section 183 
thereof shall have effect as if for the word ““ shall ” therein the word “ may ” were substituted. 


(3) If any person contravenes any order made under sub-section (1) he shall, without prejudice 
to any confiscation or penalty to which he may be liable under the provisions of the Sea Customs 
Act, 1878, as applied by sub-section (2), be punishable with imprisonment for a term which may 
extend to one year or with fine or with both. 

12. (1) With effect from such date as may be notified by the Central Government in this 
behalf, there shall be levied and collected as a cess for the panas 
Imposition or rubber cess. of this Act a duty of excise on all rubber produced in British India 
at such rate as the Central Government may on the recommendation 

of the Board, by the same or a like notification, from time to time fix. 


(2) The said duty of excise shall be payable by the owner of the estate on which the rubber 
is produced, and shall be paid by him to the Board within one month from the date on which he 
receives a notice of demand therefor from the Board. 


(3) The said duty of excise may be recovered as if it were an arrear of land-revenue. 


(4) For the purposes of enabling the Board to assess the amount of the duty of excise payable 
the owner of an estate under this section— 


(a) the Board shall by notification in the Gazette of India, fix the period in respect of which 
assessments shall be made, and 


(b) without prejudice to the provisions of section 20, every owner of an estate shall furnish 
to the Board a return stating the total amount of rubber produced on the estate in each such period 
not later than fifteen days after the expiry of the period to which the return relates : 


Provided that in respect of an estate situated only partly in British India, the owner shall in 
the said return show separately the amounts of rubber produced within and outside British India. 


(5) If any owner of an estate fails to furnish in due time the return referred to in sub-section 
(4) or furnishes a return which the Board has reason to believe is incorrect or defective, the Board 
may assess the amount payable by that owner in such manner as may be prescribed. 


(6) Any owner of an estate aggrieved by an assessment made under this section may within 
three months of the service of the notice under sub-section (2) apply to the District Judge for the 
cancellation or modification of the assessment, and the District Judge shall, after giving the Board 
an opportunity of being heard, pass such order (which shall be final) as he thinks proper. 


13. (1) The Central Government may after consulting the Rubber Price Advisory Committee 

constituted under sub-section (1) of section 7, by order published 

Power to fix maximum and in the official Gazette, fix the maximum price or the minimum 

minimum prices for sale of price or the maximum and minimum prices to be charged, in 

rubber. the course of a business of any class specified in the order, for rub- 
ber or any description so specified. 


(2) Any such order may fix different maximum or minimum prices to be charged in the course 
of businesses of different classes for the same description of rubber. 


(3) If any person buys or sells, or agrees to buy or sell, rubber at a price which is more than 
the maximum price, or less than the minimum price, fixed under sub-section (1) in that behalf, he 
rr Ns we ble with imprisonment for a term which may extend to one year, or with fine, or 
wi : . 

? 14. No person shall sell or otherwise dispose of, and no 1 
Licensing of transactions in son shall buy or otherwise acquire, rubber except under and in 
rubber. accordance with the terms of a general or special Iicence issued 
by the Board : ` 


` 


~ 
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: Provided that nothing is this section shall apply to the sale by any person of rubber produced 
m an estate of which he is a registered owner. 


isi : TPY 15. (1) Every general licence issued under section 14 shall 
EE licen be Sadha by the Board in the Gazette of India and in such 
t newspapers às the Board may direct. 


N (2) A special licence issued under section 14 shall be valid only for such period as may be 
specified therein : 
Provided that the Board may from time to time extend the period of validity of any such licence 


(3) The Board may at any time for reasons to be recorded by it in writing revoke a special 
licence granted under section 14, and on such revocation it shall be returned to the Board by the 
person to whom it was issued. 


(4) No application for a special licence made by a person who was carrying on business as 
a dealer or manufacturer immediately before the commencement of this Act shall be rejected by 
the Board AR for special reasons to be recorded in writing. 5 


16. (1) No person not being the owner or occupant of an 

Restriction on possession of estate or a person who has acquired rubber under a general or 

rubber. special licence issued by the Board under section 14 shall have 
any rubber ın his possession. 


(2) Any Court trying a contravention of sub-section (1) may, without prejudice to the pro- 
visions of section 26, direct that any rubber in respect of which the Court is satisfied that such con- 
travention has been committed shall be forfeited to His Majesty. 


i : . | 17. (1) No person shall plant or replant rubber except 
NENG tor. planting orre under and ın accordance with the conditions ofa special licence 
Pee issued by the Board. 
(2) A licence issued under this section shall specify the area in which rubber may be planted 
or replanted and the period for which the licence shall be valid. 


(3) No licence issued under this section shall be transferable except with the land to which 
it relates. 


18. (1) Every holder of a licence issued under section 17, shall, at such times as the sikh ee 

j require, furnish to it a report specifying the areas newly plant 
nn la to be submitted by or replanted during the period to which the report relates and 
` containing such other particulars as may be required by the Board. 


(2) The Board may revoke any licence issued under section 17, it is satisfied tbat the licence 
was obtained by misrepresentation or fraud or if the licencee contravenes any ofthe terms of the 
licence or if the licencee fails to submit the report referred to ın sub-section (1). 


. 19. The Board may levy such fees as my be prescribed for 
Fees for special licences. the issue and’renewal of special licences under section 14, section 
{5 or section 17. 


Me” 20. Subject to such exceptions as may be prescribed, every 
Submission of returns and owner, every manufacturer, and every holder of a special licence 
Maintenance of accounts. issued under section 14 not being an owner or a manufacturer, 
shall— 
(a) submit to the Board such returns at such times, in such form, and containing such parti- 
culars, as may be prescribed ; 


(6) maintain true and correct accounts and other records pertaining to his estate or business 
as the case may be, in such form as may be prescribed ; 


(c) permit any officer authorised by the Board in this behalf to inspect the accounts records 
referred to in clause (b). 


21. Any officer authorised by the Board in this behalf may at any reasonable eae inspect an 

. place of storage of rubber, any estate, any place of business o 

Inspection of land and pre- a dealer or any factory or other premises of a manufacturer, for 

jah the purpose of verifying any statement or return submitted under 
this Act or for any other purpose of this Act. 


22. (1) All acts of the Board shall be subject to the control 
eels, by the Central Go- of the Central Government which may cancel, suspend or modify 
yest as it thinks fit any action taken by the Board. 


(2) The records of the Board shall be open to inspection at all reasonable times by any officer 
authorised in this behalf by the Central Government. 


23. Any person aggrieved by ‘an order of the Board refusing to issue or renew, or revoking, 

a special licence under the provisions of section 14, section 15 

Appeal. | Je , or. section 17 -may, ‚within sixty days of the ne g of the 

se za r, order. and on payment of the prescribed fee, appeal to the 

‘Central Government,,and the decision of the real Goverment thereon, and subject only to such 
decision the order of the Board, shall be final and shall not be called in question in any Court. 
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24. (1) The Board shall keep such accounts, in such man- 
Accounts of the Board. ner and in such form as may be prescribed, of all moneys received 
ae and expended by it. 

(2) The Board shall cause the accounts to be audited annually by auditors appointed by the 
Central Government, and the auditors shall have the power to disallow any item of expenditure 
which in their opinion has not been properly incurred under this Act. 

(3) ‘The Central Government may, on the application of the Board, allow any item of expen- 
diture disallowed by the auditors under sub-section (2). 


i The Central Government may, by notification 
Power of Central Govern- . „25 (1) t th f 
ment to make rules. ee ar NR Gazette, make rules to carry ou e purposes o 


(2) Without prejudice to the generality of the foregoing power, rules made under this section 
may provide for all or any of the following matters, namely :— 


(a) the procedure to be followed at meetings of the Board ; 


b) the election of the Chairman and Vice-Chairman of the Board, the election of members 
of the Rubber Price Advisory Committee, the appointment of other Committees and the delegation 
to Committees or the Chairman or the Vice-Chairman or to members or officers of the Board, of any 
of the powers and duties of the Board under this Act ; 


(c) the staff that may be employed by the Board ; 
(d) the pay, allowances, leave and other conditions of service of the Rubber Production Com- 
missioner, Secretary and other officers and servants of the Board ; 


(e) the travelling allowance of members of the Board and of Committees ; 
(f) the establishment and maintenance of officers by the Board ; 


(g) the term of office of members of the Board and the circumstances in which and the 
authority by which members of the Board or any Committee may be removed ; 


(h) the quorum at meetings of the Board ; 

(2) the maintenance by the Board of records of business transacted and the submission o 
copies thereof to the Central Government ; 

(j) the purposes for which funds of the Board may be expended ; 

(k) the maintenance of accounts of income and expenditure of the Board and the audit of 
such accounts ; f 

0? the preparation of annual estimates of income and expenditure of the Board ; 

m) the deposit of funds of the Board in banks and the investment of such funds ; 
K the registers, and other records to be maintained by the Board ; 
bh the form of application for registration under section 10 or the cancellation of such regis- 
tration, the fee payable on such applications, the procedure to be followed in granting or cancelling 
registration and the registers to be kept by the Board.; 


(p) the form of application for special licences under section 14 or section 17, the fees for the 
grant or renewal of such licences, and the forms of such licences ; 

q) the manner in which rubber shall be graded and mar<eted ; 
7) the fee payable on appeals under section ag ; 


any other matter which is to be or may be prescribed under this Act. 
Penalties. 26. If any person— 


(a) contravenes any provision of this Act, other than section 11 or section 13, or any rule 
made under this Act, or 


(b) in any report or return to be furnished under this Act makes any statement which is false 
and which he knows to be false or does not believe to be true, or 

() obstructs any officer of the Board in the discharge of any duty imposed on or entrusted. 
to him by or under this Act, or 

(d) having the control or custody of any account book or other record, fails to produce such 
book or record when required by any authorised officer to do so, 
he shall be punishable with imprisonment for a term which may extend to one year, or with fine which 
may eat to one thousand rupees, ot with both. 


Ki 27. No prosecution for any offence punishable under this 
Procedure for prosecutions, Act shall be instituted except by or with the consent of the Central 
Government or the Board. 
28. No suit, prosecution or other legal proceedings shall lie 
Bar of legal proceedings. against the Board or any officer of the Board for anything in good 
faith done or intended to be done under this Act. 
T E 29. Until such time as the Board is constituted under sec- 
c a Cor. Aa tion 4, the Central Government, may, notwithstanding anything 
ce aaa hereinbefore contained,— à 
(a) exercise any of the powers conferred by this Act upon the Board ; l 
(b) exercise any of the powers conferred by sub-section (1) of section 6, section 11 or section 13 
on the Central Government without consulting the Board, or as the case may be, the Rubber Price 
Advisory Committee, 


S 
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' Act No. XXV OF 1947. 


61 


[r Sth April, 10474 


An Act further to amend the Indian Tariff Act,-1934, and the Sugar Industry (Protection) Act, 1932. 


WHEREAS it Is expedient further to amend the Indian Tariff Act, 1934, and the S Ind 
(Protection) Act, 1932, for the purposes hereinafter appearing ; ki NGALA NA 


It is hereby enacted as follows — 
Short title. I. 


Amendment of First Sche 2. 


dule Act XXXII of 1934. 


This Act may be called Tue INDIAN TARIF? (AMENDMENT) 
Act, 1947. 


(1) In the First Schedule to the Indian Tariff Act, 1934— 


(a) in Items Nos- 10 (1) and 11 (1),— 


(i) in the third column, for the word “ Protective ” the word “ Revenue ” 


shall be substituted ; 


(11) in the fourth column, for the words and figures “ Re. 1-8 per cwt.” the word “ Free” 


shall be substituted. 


(iii) the entry in the last column shal] be omitted. 


(b) in Items Nos. 17, 28 (5), 46, 46 (1), 475 47 (1), 48, 48 
and 61 (5) in the last column, for the figures “ 


be substituted ; 
Wa) in Item No. 18,— 


1947 ” wherever 


1), 48 (4), 


ey occur, 


48 p E 48 (7), 48 (10 


“1948” sh 


in the third column, for the word “ Revenue ” the word “ Protective ” shall be substituted ; 
(ii) in the last column, the words and figures “ March grst, 1950” shall be inserted ; 
d) in Item No. 28 (8), in the second column, the words “‘ potasium bichromate,” and the 
words “ sodium bichromate,”’ shall be omitted ; 


(s) after Item No. 28 (14) the following items shall be inserted, namely :— 


“28(15); CALCIUM CHLO- 
RIDE— 


(a) of British manufacture 
(b) not of British manu- 
facture : 

Provided that calcium chlo- 
ride manufactured in a 
British Colony shall be 
deemed to be of British 
manufacture. r 


28 (16 PHOSPHORIC ACID 
28 T POTASSIUM BICHROM- 
ATE, SODIUM. BICH- 
ROMATE and all CH- 

. ROME compounds. 
28 (18) oe. ee SODIUM 


ounds, namely :— 
ium phosphates— 
| ‘a of British manufacture 
te not of British manu- 
facture. 
(b) Sodium sulphite and 
sodium bisulphite— 
(i) of British manufacture. 
(ii) not of British manu- 
facture. 
c) Sodium thiosulphate— 
1) of British manufacture. 
it) not of British manu- 
facture : 

Provided -that the articles 
dutiable under this Item 
manufactured in a British 
Colony shall be deemed to 
be of British manufacture. 


(f) after Item No. 30 (8) the following Items shall be inserted, namely :— 


ABRASIVE PAPERS and 

rolls, coils, discs, belts, 

| shapes, and tapes, made of 

abrasive paper, when im- 

rted, as stores apart 
machinery— 


= go (9) 





Protective 
Protective 


Protective 
Protective wa 


Protective 
Protective 


Protective 


Protective 


Protective 
Protective 


Rs, 3-4 per cwt. 
Rs. 4-14 per cwt, 


Rs. 28 per cwt. 
er cent. 
rem. 


.. [March gist, 1948. 
- [March grt, 1948. 


. [March gist, ou 


March 31831, I 


March gist, 1949. 


a March grst, 1949. 


< | March gist, 1950. 


March gist, 1950. 


March gist, 1950. 
March gist, 1950. 
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(a) of British manufacture.} Protective | Rs. 24 per cent. ad, ..| .. [March gist, 1949. 


valorem. 
(b) not of British manu-| Protective | Rs. 36 per cent. ad| ..| .. |March 31st, 1949. 
: facture. ralorem. . 
go (10) | EMERY CLOTH and abra-| Protective Rs. 30 per cent. ad} ..| .. [March gist, 1949. 
sive rolls, coils, discs, belts, ‘| valorem. . 


shapes and tapes, made of 
emery cloth or a combina- 
tion of emery cloth and 


paper. 
(g) for Items Nos. 43, 44, 44(1), 44(2) and 44 (3), the following Items shall be substituted, 
namely :— 


“43 WOOD PULP Revenue 18 per cent. ad) <... | sä 
s valorem. 
44 PAPER, all sorts, not other-| Revenue go per cent. ad ‘| .. | 2% 
: wise specified. valorem. 


(h) in Item No. 45, in the second column, the words “but excluding paper and stationery” 
otherwise specified ” be omitted ; 


(i) in Items Nos. 47 (6), 48 (3), 48 (9), 49 (5); 51 (2), 51 (3), 6g (6), 63 (9), 63 (10), 63 (12) 
63 (15), 63 (17), 63 (19), 63 (21); 2 (27) and 74,— ' 

(i) in the third column, for the word “ Protective ” wherever it occurs, the word “ Revenue = 
shall be substituted ; i 


(ii) the entry or entries in the last column shall be omitted ; 


(j) in Item No. 49, for the words and figures “ the fabric specified in Item No. 48, 48 (1)- 
48 (3), 48 (4), 48 (5), 48 (7), 48 (g), or 48 (10) :—“ in the second column, and for the entries in the 
su 


( 

cceeding columns against the said Item, the following shall be substituted, namely :— 

“ The fabrics specified in— : 
(a) Item No. 48, (1), | Protective | The ad valorem rates| ..| ..{ The duration a 


ate 48(5), 48(7) or of duty appli- licable to the 
10). cable tothe fab- fabric of which 
ric of which the the article is 
article is wholly wholly or main- 
or mainly made. ly made. 
(b) Item No. 48(3), orj Revenue | The ad valorem rate] .. aie 
48(9) — of duty appli- 
cable to the fab- 


ric of which the 
article is wholly 
or mainly made. 
(k) in Item No. 63 (2),—. 
(i) in the secohd column, after the word “ flat ” the brackets and words “ (other than alloy 
tool or special steel)” shall be inserted ; > 


(ii) in the third column, for the word “ Protective ” wherever it occurs, the word “ Revenue’ 
shall be substituted ; 


(iii) the entries in the last column shall be omitted ; 
(D in Item No. 63 (3),— 


(i) in the second column, after the word “STEEL” the brackets and words “ (other than 
alloy, tool or special steel) ” shall be inserted ; 


(ii) in the third column, for the word “ Protective” in both places where it occurs, the word 
“ Revenue ” shall be substituted ; 


(iii) the entries in the last column shall be omitted ; 

(m) in Item No. 63 (20),— 

(i) in the second column, after the words “ STEEL SHEETS ” the words “ other than high 
silicon electrical steel sheets” shall be inserted ; 


(ii) in the third column, for the word “ Protective ” wherever it occurs, th rd “ Revenue ” 
shall be substituted ; » tae wo Revenue 


(iii) the entries in the last column shall be omitted ; 
(n) in Item 63 (25),— 
aa (i) in the pa prea after the words “other than ” the words “ high carbon or spring 
wire shall insert 3 s 


(ii) in the third column, for the word “ Protective ” in both places where it th d 
“Reyenue” shall be substituted ; P We ane on ee 


(iii) the entries in the last column shall be omitted ; 


` 
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(a) of British manufacture.| Protective 


(6) not of British manu-] Protective 


facture. 


63 (31) 


HIGH SILICON ELEC- 
TRICAL 
SHEETS— 


STEEL 


(a) of British manufacture.| Protective 


(6) not of- British manu- 
facture. 


63 (32) 


(h) not of British manu- 
facture. 


HIGH CARBON or SP- 
RING STEEL WIRE— 
(a) of British manufacture. 


Protective 


Protective 


Protective 


(0) after Item No. 63 (29), the following Items shall be insertéd, namely :— 


ALLOY, TOOL or SPE- 
CIAL STEEL rod, bar 


11 times the excise 


duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India plus Rs. 10 
per ton, or 10 
per cent. ad palo.- 
rem whichever is 
higher, plus one- 
fifth of such higher 
amount. 


12 times the excise 


14 


duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India plus Rs. 39 
per ton or 20 per 
cent or ad valorem, 
whichever is high- 
er, plus one-fifth 
of such higher 
amount. 


time the excise 
duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India, plus Rs. 11 
per ton, or Io per 
cent. ad valorem, 
whichever is high- 
er, plus one-fifth o 
of such higher 
amount, 


1+ times the excise 


duty leviable for 
the time being on 
steel ingots pro- 
duced in British 
India, plus Rs. 32 
per ton, plus one- 
fifth of the total of 
such amounts. 


11 times the excise 


duty leviable for 


_ the time being on 


steel ingots pro- 
duced in British 
India, plus Rs. 25 
per ton, plus one- 
fifth of the total 
of such amounts. 


14 times the excise 


duty leviable for 
the time being on 
stecl ingots pro- 
duced in British 
India, plus Rs. 60 


“per ton, plus one- 


fifth of the total of 


-- such amounts. 


63 


March SIH; 
1948. 


March 31st, 
1g4f, 


March gist, 
1948. 
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63 (g3)| IRON or STEEL WOOD-| Protective ‘go per cent. ad calo-) .. | -- [March gust, 
SCREWS. B rem. ~> i 1950. 


(p) after Item No. 70 (x) the following Items shall be inserted, namely :— „> 


a ANG 


“70 (2) f CRUDE ANTIMONY. Protective [20 per cent. ad valo-[ . | agi hati ` gist, 


Tm. 1949. r 
70 (3) ANTIMONY, other than} Protective | 30 per cent. ad valo- March „ Bist, 
crude antimony. ` rem. 1949. 
(q) after Item No. 71 (6), the following Item shall be inserted, namely :— 3 
*693(7) HURRICANE L A N- | Protective | 30 per cent. ad valo- TE | .. | March gist, | 
_ TERNS. l rem. "fds 1949.” 





(r) in Item No. 72 (10), in the second column, the words “ SEWING and ” shall be omitted ; 
(s) after Item No. 72 (10), the following item shall be inserted, namely :— 


“al 11 SEWING MACHINES 
{and parts thereof) to be 
worked by manual la- - 
bour or which require for 
their operation less than 
one quarter of one brake- 
horse-power— 


(a) of Rritish manufacture. Protective 24 per cent. ad valo-] .. } .. |March gist, 
rem. 1949. 
(6) not of British manu-| Protective | 96 per cent. ad valo-| .. |.. [March gist, 
facture. rem. 1949.” 


(t) for Iteni No. 75 (5), the following Items shall be substituted, namely :— 


“75 (5) ¢ CYCLES (other than motor 
cycles) imported entire 
or in sections— 


(a) of British manufacture. | Protective | 24 per cent. ad valo-| .. | .. (March 3 18t, 
Le rem. 1949. 

(b) not of British manu-| Protective | 36 per cent. ad valo] .. | .. March gist, 
facture. rem. - | 1949. 


75, (6) FRAMES for cycles (other 
than motor cycles). 
(a) of British manufacture. | Protective 24 per cent. ad valo-| .. | .. [March gist, 


rem. 1949. 
c (b) not of British manu-| Protective | 36 per cent. ad valo-| ~.. |.. March gist, 
facture. rem. 1949. 
95 (7) HANDLEBARS for cycles 
(other than motor cycles) i 
; (a) of British manufacture. | Protective |, 24 per cent. ad valo-| .. | .. (March gist, 


rem. 1949. 
(b) not of British manu-] Protective g6 per cent. ad valo-| .. |.. Marck 3 Ist, 
` facture. ` rem. 1949: 
75, (8) All other parts and acces- 
sories of CYCLES (other 
than motor cycles) not 
otherwise specified (ex- 
cluding rubber tyres and 


tubes) — i 
(a) of British manufacture.| Protective | 24 per cent. ad palal .. | .. March gist, 
i | rem. 1949. 
(b) not of British manu-| Protective | 36 per cent. ad valo-| .. | .. | March grst, 
facture. rem. 1949.” 


2. The additional duties“of customs referred to in section 4 of the Indian Finance Act. 1947, 
shall not he levied or collected on the goods comprised jn Items Nos. 28 (15), 28 (16), 28 (17), 28 
18), 30 (9), 30 (10), 435 445 63 (30), 63 (31), 63 (G2), 63 (33), 70 (2), 70 (3), 71 (7), 72 (11), 75 
5)» 75 (6), 75 (7), and 75 (8) of the aforesaid Schedule. 
Amendment of preamble 3. In the preamble and section 3 of the Sugar Industry 
and section 3, Act XIII of 1932. Protection) Act,, 1932, for the figures “ 1947” wherever they 
occur, the figures “1948” shall be substitut 
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THE CONTROL OF SHIPPING ACT, 1947. 





nen Aor No. XXVI oF 1947. 
ne T [18th April, 1947. 
: An Act to provide for the control of shipping. 
WHEREAS it is*expedient to provide for the control of shipping for a limited period ; 
It is hereby enacted as follows :— 
Short title, extent, com- 1. (1) This Act may be called Tae CONTROL or SHIPPING 
mencement and duration. ACT, 1947. 
a It extends to the whole of British India, and applies also to, and to persons on, ships 
regist in British India, wherever they may be. 
(3) It shall be deemed to have come into force the 25th day of March, 1947, and it shall 
remain in force only up to the 31st day of March, 1948 : h 
Provided that the Central Government may, by notification in the official Gazette, direct that 
it shal] remain in force for a further period not exceeding one year. 


Interpretation. 2. In this Act, unless there is anything repugnant in the 
subject or context,— 
(a) “master”? and “ ” have the meanings respectively assigned to them in the 


Indian Merchant Shipping Act, 1929 ; 
(5) “owner” includes the agent of an owner ; 
(c) “ prescribed ” means prescribed by rules made under section 9; 
(d) “ ship ” does not include a ship of less than 150 gross registered tons or a sailing ship ; 


: (¢) “ Shipping Authority ” means any authority or officer authorised by the Central Govern- 
ment by notification in the official Gazette to perform the functions of a Shipping Authority under 
this Act. 


3. (1) No ship registered in British India shall be taken 


Licences, to sea from a port or place within or outside British India except 
under a valid licence granted by a Shipping Authority under this 
section. 


(2) A licence granted under this section may be either a general licence or a specified voyage 
icence. 

(3) A general licence shall remam valid until it is revoked by the Shipping Authority which 

ted it, and a specified voyage licence shall be valid only for the parucilar voyage for which it 

is granted. i 

(4) A licence granted under this section may contain such limitations and conditions as the 
Shipping Authority granting it may think fit to impose with sal gore to the trades in which the ship 
may engage and the voyages which it may undertake, and such limitations and conditions may be 
posed so as to apply to the ship wherever it may be, or while in such waters or engaged in such 
trades or on such voyages, as may be specified. 


(5) When a licence ceases to be valid, the person ‘to whom it was granted shall, without. 
unreasonable delay, return it or cause it to be returned to the Shipping Authority which granted * 
it. 

(6) For the avoidance of doubts it is hereby declared that any licence granted under an order 
made under rule 65 of the Defence of India Rules or thatrule as continued in force by the 
Emergency Provisions (Continuance) Ordinance, 1946, and valid immediately before the expiry of 
the said Ordinance shall continue to be valid according to its tenor an shall.be deemed to 
have been granted under this section. - 

4. Without prejudice to the provisions of section 127 of 
No port-clearance until the Indian Merchant Shipping Act, 1923, no officer of Customs 
licence is produced. shall grant a port-clearance to a ship registered in British India 
g until after the production by the owner or master thereof of a 
valid licence granted under this Act in respect of the ship. 

5. (r) The Shipping Authority which granted a licence 
Power to give directions. in respect of a ship under section 3 may from time to time while 
the licence is valid, by order in writing give directions with respect 

to— = 

(a) the ports or places, whether within or outside British India, to which, and the routes by 
which, the ship shall proceed for any particular purpose ; 


(b) the classes of passengers or cargo which may be carried in the ship. 


(c) the order of priority in which passengers or cargo may be taken on or put off the ship 
at any port,,or place whether within or outside British India. 


(2) The Central Government or any Shi ping Authority may from time to time by order 
in writing give general or special directions applicable to any ship registered outside British India 


I—g 
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and about to proceed from a port or place in British India to any port or place in the continent of | 
India with respect to the order Öf. priority in which passengers or cargo may be taken on the ship 
at such port or place in British India. > 
Provided that no directions under this sub-section shall apply to any. such ship’ which is not 
taking on passengers or cargo at a port or place in British India for discharge at any portor place 
in the continent of India. ` 
6. The Central Government may from time to time, by order published in the official Gazette, 
fix in the prescribed manner the rates at which any ship, regi 
Power to fix shipping rates. in British India may be hired, and the rates which may be ch 
for the carriage of passengers or cargo taken on any ship, whether 
registered in British India or not, at a port or place in British India for discharge at any port or 
place in the continent of India. 
A ; . +, A Shipping Authority, may by notice served personall 
Power to call for information. or by post, require— P y 
(a) the master or owner of any ship in respect of which a licence granted by the Shipping 
Authority” under this Act is in force, or . 
(b) the master or the agent in British India of the owner of any ship in respect of ` which any 
directions have been or may be given under sub-section (2) of section 5,— 
to furnish within the period specified in the notice, information regarding any of the following 
matters, namely :— 
(i); the classes of passengers and cargo which the ship is about to carry or is capable or carrying; 
(H) the rates of passenger fares and freight charges applicable to the ship ; 
(si) any other matter which may be prescribed. 
8. (1) If the provisions of sub-section (1) of section 3 or of an order under section 6 or, 
without reasonable excuse, any limitations or conditions contained: 
Penalties and procedure. in a licence granted under this Act or any directions given 
under section 5, are contravened, the master and the owner 
or in the case of a ship registered outside British India, the agent in British India of the owner) of 
eship in ect -of which the contravention has taken place shall each be punishable with 
ngka, agung Aa a term which may extend to six months, or with fine, or with both. 
~ (2) If any person on whom a notice has been served under section 7 fails to furnish the 
information, required within the ified time or, in furnishing such information, makes 
statement hich he knows to be ein any material l he shall be punishable with 
imprisonment for a term which may extend to six months, or with fine, or with both. 
3) If any licence is not returned to the Shipping Authority which granted it within æ 
PAE period after it has ceased to be valid, n to whom it was granted shall be 
punishable with fine which may extend to one hundred rupees. 
(4) No Court inferior to that of a Presidency Magistrate or a Magistrate of the first class shalt 
try any offence punishable under this section. 
(5) If the person commiting an offence punishable under this section is a company or other 
body corporate, every managing director, manager, secretary or other Officer or agent thereof shall, 
- unless he that he exercised all due diligence to prevent the commission of the offence be. 


deemed to be guilty of such offence. 
. (1) The Central Government may, by notification in 
Power to make rules. a ria Gazette, make rules for carrying out the purposes of 
ct, 

- > (a) In puan and without prejudice to the generality of the foregoing power, such rules. 
may-provide for any of the following matters, namely :— 

(a) the forms of licences granted under this Act ; 

(b) the manner in which rates shall be fixed under section 6, including the constitution and 
functions of a Board to advise the Central Government in respect of such rates ; 


(c).the matters regarding which information may be required to be furnished under section 7« 
s THE MOTOR VEHICLES (AMENDMENT) ACT, 1947. 


Aor No. XXVII or 1947. 
[18s April, 1947. 
An Act further to amend the Motor Vehicles Act, 1939. 
Wareeas it is expedient further to amend the Motor Vehicles Act, 1939 (IV of 1939), for the pur-- 
poses hereinafter appearing; . - 
It is hereby enacted as follows :— 
1. (1) This Act may be called Tus Moror VEmOLES 
Short title and commence- (AMENDMENT) Act, 1947. 

ment. 
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(2) It shall come into force on such date as the Central Government may, by notification 
in the official Gazette, appoint. 

Amendment of section 93, 2. (1) In section 93 of the Motor Vehicles Act, 1939 (here- 
Act IV of 1939. inafter referred to as the said Act),— 

(a) for clause (a), the following clause shall be substituted, namely :— 

“ (a) “ authorised insurer’ means an insurer in whose case the requirements of the Insurance 
Act, 1938, or of the corresponding law of a reciprocating territory with respect to the registration 
of insurers are complied with, and includes, where the business of insuring motor vehicles, 
against third party risks is carried on by the Central Government or a Provincial Government or 
the Government of an Indian State which is a reciprocating territory, such Government ” ; 

(b) in clause (b), after the word “ includes ”, [the words “ a cover note complying with such 
requirements as may prescribed, and ” shall be inserted. 

(2) To the said section 93, the following clause shall be added, namely :— 

“ (e) ‘reciprocating territory’ means any such Indian State or such area administered by 
the Crown Representative as may be notified by the Central Government in the official Gazette 
to be a reciprocating territory for the purposes of this Chapter.” : 

Amendment of section 94, 3. For sub-section (2) of section g4 of the said Act, the follow- 
Act, IV of 1939. ing sub-section shall be substituted, namely :— 

“ (2) Sabet to any prescribed conditions, sub-section (1) shall not apply to any vehicle 
owned by any of the following authorities, namely :— 

(i) the Central Government ; i , 

(ti) the Crown Representative ; 

(ili) any Provincial Government ; 

(io) The Government of any Indian State. 

(v) the Government of the French or Portuguese Settlements bounded by India ; 

(vi) any local authority in British India exempted from the operation of sub-section (1) by 
order of the Central Government or of a Provincial Government ; i 

(vii) any local authority established or continued by the authority of the Crown Representative 
exempted from the operation of sub-section (1) by order of the Central Government ; | 

(oti?) any local authority in an Indian State wherein policies of insurance are required by 

rovision of law to be taken out in relation to the use of motor vehicles, which has been exempted 
om the operation of such provision,” : 

Amendment of section 95, 4. In section 95 of the said Act,— 
Act IV of 1939. 

(a) in sub-section (1)— 

(i) in clause (a), after the word insurer, the words and figures “or by a co-operative society 
allowed under section 108 to transact the business of an insurer ” shall be inserted ; 

(ii) in clause (b) after the words “in a public place” the words “in British India or in a 
reciprocating territory” shall be inserted ; 

(iii) in the proviso, the words, brackets and figure “ except as may be otherwise provided 
under sub-section (3) ” shall be omitted ; 

(iv) in clause (i) of the proviso, after the word ‘ employment” where it occurs for the second 
time, the following shall be inserted, namely :— 

“other than a liability arising under the Workmen’s Compensation Act, 1923, in respect 
of the death of, or bodily injury to, any such employee— 3 

(a) engaged in driving the vehicle, or 

(b) if it be a public service vehicle, engaged as a conductor of the vehicle or in examining 
tickets on the vehicle, or g 

(c) if it be a goods vehicle, being carried in the vehicle, ” 

(b) for clause (a) of sub-section (a) the following clause shall be substituted, namely :— 

. {0 where the vehicle is a goods vehicle, a limit of twenty thousand rupees in all, the lia- 
bilities, if any, arising under the Workmen’s Compensation Act, 1923, in respect of the death of, 
or bodily injury to, employees other than the driver being carried in the vehicle being limited to six 
such employees ; ” 

(c) sub-section (3) shall be omitted ; h 

(d) in sub-section (4), the words “or a cover note” shall be omitted, 

Amendment of section 96, 5. In section 96 of the said Act,— 
Act IV of 1999. 

(a) in sub-section (1), the words “ or a cover note” shall be omitted ; 

(5) after sub-section (2), the following, sub-section shall be inserted, namely :— 

“ (2-A) Where any such judgment as is referred to in sub-section (1) is obtained from a Court 
in a reciprocating terri and in the case of a foreign judgment is, by virtue of the provisions of 
section 13 of the Code of Civil Procedure, 1 08, conclusive as to any matter adjudicated upon by it, 
the insurer (being an insurer registered under the Insurance Act, 1938 (V of 1938), and whether 
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or not he is registered under the corresponding law of the reciprocati territory) shall be liable to 
the person entitled to the benefit of the decree in the manner and to the extent specified in sub- 
section (1) as if the judgment were given by a Court in British India : 

Provided that no sum shall be payable by the insurer in respect of any such judgment unless, 
before or after the commencement of the proceedings in which the judgment is given, the insurer 
had notice through the Court in the reciprocating territory of the bringing of the proceedings and 
the insurer to whom notice is so given is entitled under the corresponding law of the reciprocating 
territory, to be made a party to the proceedings and to defend the action on grounds similar to those 
specified in sub-section (g)”; f 

j) in sub-section Bs the words “ or cover note” shall be omitted ; 
in sub-section (6),— Í 

7 after the word, brackets and figure “ sub-section 2)” where they first occur, and after 
the word, brackets and figure “ sub-section (1) ” the words, brackets, figure and letter “or sub- 
section (2-A) ” shall be inserted ; 

(1) after the word, brackets and figure “ sub-section (2) ” where they last occur, the words 
“or in the corresponding law of the reciprocating territory, as the case may be ” shall be inserted. 

Amendment of section 102, 6. In section 102 of the said Act, the words “ or cover note ” 
Act IV of 1939. ` shall be omitted. 


Amendment of section 106, 7- In section 106 of the said Act,— 
Act IV of 1939. . < 


(a) in sub-section (1), after the words “in uniform ”, the words ““ authorised in this behalf 
by the Provincial Government” shall be inserted ; 

($) the provisos to sub-section (1) and sub-section (2) shall be omitted ; 

(c) after sub-section (2), the following sub-section shall be inserted, namely :— 

“ (2-A) No person shall be lable to conviction-under sub-section (1) or sub-section (2) by 
reason only of the failure to produce the certificate of insurance if, within seven days from the date 
on which its production was required under sub-section (1) or, as the case may be, from the date 
of occurrence of the accident, he produces the certificate at such police station as may have been 
specified Pd him to the police officer who required its production or, as the case may be, to the police 
officer at the site of the accident or to the officer in charge of the police station at which he reported 
the accident : 

Provided that, except to such extent and with such modifications as may be prescribed, the 
provisions of this sub-section shall not apply to the driver of a transport vehicle.” 

Amendment of section 108, 8. In section 108 of the said Act,— 
Act IV of 1939. 
a) in sub-section (1),— 


i) in the opening paragraph for the words “ public service vehicle ” the words 7 


rt 
vehicle ” shall be substituted ; and the words “as if the society were an authorised insurer ” shall 
be omitted ; 


ii) in clause (a) after the words “ members of” the words “ and insured with,” shall be 
inserted ; 

(iit) for clause (b) the following clause shall be substituted, namely :— 

“ (b) the insurance business of the society shall except to the extent permitted under clause (cc) 
be limited to transport vehicles owned by its members, and its liability shall be limited as specified 
in sub-section (2) of section 95”; 

(iv) in clause (c) for the words “ a prescribed amount” the words “ such amount as may be 
specified by the Provincial Government” shall be substituted : 

(v) after clause (c) the following clause shall be inserted, namely — 

“ (cc) the society may, if permitted by the Provincial Government and subject to such condi- 


tions and limitations as may be imposed by it, accept reinsurances from other societies allowed to 
transact the business of an insurer under section ; ” 


(om) in sub-clause (1) of clause (f) the words, brackets and letter “ clause (b) of” shall be 
omitted ; 


(vit) for clause (A), the following clause shall be substituted, namely :— 

(A) the society shall, in respect of any business. transacted by it of the nature referred to 
in clause (1) of the proviso to sub-section(1) of section 95, be deemed to be an insurer within the mean- 
ing of aia E) of section 10 and sub-section (6) of section 18 of the Insurance Act, 1938 (V 
of 1938)” ; 

(b) for sub-section (2), the following sub-section shall be substituted, namely :— 

“(ay The provisions of the Insurance Act, 1938, relating to the winding up of insurance com- 
panies shall to the exclusion of any other law inconsistent therewith and subject to such modifications 
as may be prescribed, apply to the winding uP of a co-operative society allowed to transact the 
business of an Insurer under this section as if it were an insurance company ; but save as herein- 
before provided the Insurance Act, 1938, shall not apply to any such society.” 


9. In clause (c) of sub-section (2) of section III of the said 
Amendment of section 111, Act after the words “ certificates of insurance” the words 


Act IV. of 1939. “ mutilate defaced,” shall be inserted, 
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THE INDIAN COINAGE (AMENDMENT) ACT, 1947. 


Aar No. XXVIII oF 1947. 
[18th April, 1947- 
An Act further to amend the Indian Goinage Act, 1906. 
WonerrEAs it is expedient further to amend the Indian Coinage Act, 1906 for the purposes herein- 
after appearing ; 
It is hereby enacted as follows :— 


Short title and commence- 1. (1) This Act may be called the INDIAN COINAGE (AMEND- 
ment. MENT) AcT, 1947. 


(2) It shall come into force on such date as the Central Government may, by notification 
in the official Gazette, appoint in this behalf. 


Omission of secti d 2. In the Indian Coinage Act, 1906 (hereinafter referred 
5, Act Ir of tr as Bn to as the said Act), sections 4 and 5 and the heading above section 
4. shall be omitted. 
Substitution ‘ of ü _3- For section 6 of the said Act and the heading above that 
for metres 6 Act Il of «. 56. sane, the following heading and section shall be substituted, 
namely :— 
Coinage. 
D fos < . __ 6. Coins may be coined at the Mint for issue under-the 
ea ee vine authority of the Central Government of such denominations not 
coins. higher than one e, of such dimensions and designs, and of 


such metals or of mixed metals of such composition as the 
Central Government may, by notification in. the official Gazette, determine.” 


Omission of sections 10, 11 4. Sections 10, 11 and 12 of the said Act, and the heading 
and 12, Act'III of 1906. above section 10, shall be omitted. 

Substitution of new section '5. For section 13 of said Act, the following section shall 
for section 13, Act III of 1906. be substituted, namely :— 

Coin, when a legal tender. “13. (1) The coins issued under the authority of section 6 


shall be a legal tender in payment or on account,— 
(a) in the case of a rupee*coin, for any sum ; 
(b) in the case of a half-rupee coin, for any sum not exceeding ten rupees ; 
(c) in the case of any other coin, for any sum not exceeding one rupee : 
Provided that the coin has not been defaced and has not lost weight so as to be less than such 
weight as may be prescribed in its case. 
(2) All silver coins issued under this Act after the roth day of March, 1940 shall continue 
as before to be a legal tender in payment or on account,— 
(a) in|/the case of a rupee coin, for any sum ; 
' (b) in the case of a half-rupee coin, for any sum not exceeding ten rupees ; 
(c) in the case of a quarter-rupee, for any sum not exceeding one rupee ; 
Provided that the coin has not been defaced and has not lost weight so as to be less than— 
(i) 176.4 grains Troy in the case of a rupee coin, or 
(1) 88.2 grains Troy in the case of a half-rupee coin, or 
(ïi) such weight as may be prescribed in the case of a quarter rupee coin. 
(3) All nickel, copper and bronze coins which may have been issued under this Act before 


the 24th day of January, 1942 shall continue as before to be a legal tender in payment or on account 
for any sum not exceeding one rupee.” 


— 


Omission of section 15, Act "6. Section 15 of the said Act shall be omitted. 
III of 1906. | | 
Amendment of section 15-A, 7- In section 15-A of the said Act,— 


Act III of 1906. 


(a) for the words and figures “ section 12, section 13, or section 1 5,” the word and figures 
“ section 1g,” shall be substituted ; 


(b) for the words “ any of those sections ” the words “ that section ” shall be substituted, 


Amendment of section 20, ' 8. (1) In section 20 of the said Act,— 
Act III of 1906. : 
(a) the words “ silver or other ” shall be omitted ; 


(b) after wthe words “is counterfeit ” the words “or has been fraudulently defaced ” shall 
be inserted. 


(2) In‘the marginal heading of the said section 20, for the words “ silver or nickel ” the words 
“or fraudulently defaced ” shall be substituted. 


~ 
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Amendment of section 21, g. In sub-section (2) of section 21 of the said Act,— 
Act 111 of 1906. 
(a) clause (a) shall be omitted ; 
(b) in clause (c) for the words “in any case than two per cent.” the words “ than two per 
cent. in the case of silver coins or five per cent, in the case of pure nickel coins,” shall be substituted. 
Omission of section 24, Act 10. Section 24 of the said Act shall be omitted. 
111 of 1906. 


THE CAPITAL ISSUES (CONTINUANCE OF CONTROL) ACT, 1947. 


Act No. XXIX oF 1947. 
[18h April, 1947. 
An Act to provide for ihs continuance of control over issues of capital. 
Wuerzas it is expedient to provide for the continuance of control over issues of capital ; 
It is hereby enacted as follows :— 
Short title, extent and dura- 1. (1) This Act may be called Tue CAPITAL Issues (Conti 
tion. NUANCE OF CONTROL) AOT, 1947. 

2 It extends to the whole British India, and applies also to British subjects and servants 
of the Crown in any part of India and to British subjects w o are domiciled in any part of India where- 
ever they may be. 

(3) It shall cease to have effect on the first day of April, 1950. 

Definitions. 2. In this Act— 
(a) “ issue of capital ” means the issuing of any securities whether for cash or otherwise ; 
(b) “ securities ” means any of the following instruments issued, or to be issued, by or for the 
benefit of a company, whether incorporated in British India or not, namely :— 
(i) shares, stocks and bonds ; 
(ti) debentures ; 
(iii) other instruments creating a charge or lien on the assets of the company ; and 
(io) instruments acknowledging loan to or indebtedness of the company and guaranteed 
by a third party or entered into jointly with a third party. 
g. (1) No company incorporated in British India shall, 
Control over issues of capital, except with the consent of the Central Government, make an 
issue of capital outside British India. 
(2) No company whether incorporated in British India or not, shall except with the consent 
of the tral Government,— 
(2) make an issue of capital in British India ; 
(b) make in British India any public offer of securities for sale ; . 
acai or postpone the date of maturity or repayment of any security maturing for pay- 
ment in British India. 


(3) The Central Government may on application make an order according recognition to 
ao u Si Api made ortobe made outside British India bya company not incorporated in 
British Indi 


(4) The Central Government may qualify any consent or recognition accorded by it under 
sub-section (2) or sub-section (3) with such conditions, whether for immediate or future ent, 
as it may think fit to impose ; and where a company acts in pursuance of such consent or recognition 
it shall comply with the terms of any condition so nie. 


(5) Where an D Ton for the consent or recognition of the Central Government under 
any of the provisions of this section is refused, the Central Government shall, upon the request of 
the applicant, communicate to him in writing the reasons for such refusal. 
4. No person shall issue in British India any prospectus or other document offering for subs- 
cription or publicly offering for sale any securities which does not 
Peete AEREE ebb are include a statement that the consent or recognition, as the case 
i may be, of the Central Government has been obtained to the issue 
or offer of the securities, and no person shall without the consent of the Central Government issue in 
British India any document publicly offering for sale any security issued with the consent or recogni- 
tion of the Central Government if such issue was made by a private company or if the order 
according its consent or recognition contained a condition that the securities should be privately 
subscribed. 
5. (1) No person shall accept or give any consideration for 


any securities in r of an issue of capital made or proposed 
Ey haa and sale of secu- fo be made in British India or elsewhere unless the consent or recog- 
| nition of the Central Government has been accorded to such issue 


of capital. 
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; (2) No person shall sell or purchase or otherwise transfer or accept transfer of any securities 

issued by a company in respect of any issue of capital made after the 17th day of May, 1943, in British 

India or elsewhere unless such issue has been made with the consent or recognition of the Central 
Government. 

6. (1) The Central Government may, by general order which 

Power to exempt and to con- shall be notified in the official Gazette, provide for the granting of 

done contraventions. exemption from all or any of the provisions of sections 3, 4 and 

5. 

(2) The Central Government may by order condone a contravention of any of the provisions 
of section 3 or section 4, and on the making of such order the provisions of this Act, shall have effect 
as if an exemption had been granted under sub-section (1) of this section in respect of the thing done 
or omitted to be done in contravention of section 3 or section 4, as the case may be. 


7. Any officer authorised in this behalf by the Central Government may, for the purpose of 

~ enquiring into the correctness of any statement made in an appli- 

Power to call for information. cation for consent or recognition to an issue of capital or for the 

. purpose of ascertaining whether or not the requirements of any 

condition attached to an order according such consent or recognition have been complied with, 

require any company, or any officer of a company, which has made such application or obtained 

such order to submit to him such accounts, books or other documents or to ish to him such 

information, as he may reasonably think necessary. 

8. No person shall, when complying with any requisition under section 7 or when ars 
any application for consent or recognition to an issue of capi 

give any information or make any statement which he knows, or has 


False statement, reasonable cause to believe, to be false or not true in any [material 
particular. 
g. No n who obtains any information by virtue of this 


seats : ; Act shall, otherwise than in connection with the execution of the 
n nan oor ee provisions of this Act or of any order made in pursuance thereof 
i disclose that information to any other person except with the 

permission of the Central Government, 


10. The Central Government may by order direct that any power or duty which by or under 
any of the aire kakak of this Act is conferred or imposed 
Power to delegate function. upon the tral Government shall, in such circumstances and 
under such conditions, if any, as may be specified in the direction, 
be exercised or discharged by any officer subordinate to that Government. 


11. The Central Government shall, by notification in the 

< < Official Gazette, constitute an Advisory Committee consisting of not 

an naga to advise Govern- more than five members, and may from time to time refer to it for 

Pert advise any such matters arising out of the administration of this Act 
as the Central Government may think fit. 

12. The Central Government may by notification in the 

Power to make rules. official Gazette make rules for carrying out the purposes of this 

Act. 


13. (1) Whoever contravenes or attempts to contravene apy, of the provisions of this Act 

or of any order made thereunder shall be punishable with 

Penalties. imprisonment for a term which may extend to one year or with 
fine or with both. 


(2) If the person committing an offence punishable under this section is a ney or other 
body corporate, every director, manager, secretary or other officer thereof shall, ess he proves 
that the offence was committed without his knowledge or that he exercised all due diligence to prevent 
its commission, be deemed to be guilty of such offence. 

14. Where any person a Spahr te ah contravening any 
: . rovision of this Act or of any order made thereunder which prohibits 
Pina pt proot an certain fim from doing an act without the consent or permission of any 
: authority the burden of proving that he had the requisite consent 

or permission shall be on him. 
. . 15. No suit, prosecution or other legal proceedings shall lie 
Penred oi achon faken against any person for anything in good faith done or intended to be 

: done under this Act or any rule or order made thereunder. 
` 16. ia orders ma deemed to be made under the 
: e provisions of the Capital Issues (Continuance of Control) Ordinance 
Pd ES = & Or- and in force immediatel ere the eommencement of this 
Bs. Act shall continue to be in force and be deemed to be orders made 
under the corresponding provisions of this Act, 


(2) Section 6 of the General Clauses Act, 1897, shall apply upon the expiration of the said 
Ordinance as if it had then been repealed by this Act. 
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THE TAXATION ON INCOME (INVESTIGATION COMMISSION) ACT, 1947. 


Aor No. XXX oF 1947. F 
[18th April, 1947. 


An Act to provide for an investigation into matters relating to taxation on income. 

WHEREAS it is expedient, for the purpose of ascertaining whether the actual incidence of taxation 
on income is and has been in recent years in accordance with the provisions of law, and the extent 
to which the existing law and procedure for the assessment and recovery of such taxation is adequate: 
to prevent the evasion thereof, to make provision for an investigation to be made into such matters ; 

It is hereby enacted as follows :— 

Short title, extent and com- 1. (1) This Act may be called THE Taxation on Income 
mencement. (INVESTIGATION COMMISSION) ACT, 1947. 
(2) It extends to the whole of British India. 
(3) It shall come into force on such date as the Central Government may, by notification’ 
the official Gazette, appoint. 
2. In this Act, ‘ taxation on income” means any tax charge- 


Interpretation. able under the Indian Income-tax Act, 1922 (XI of 1922) or th 
' Excess Profits Tax Act, 1940 (XV of nad 
Stayt < 3. The Central Government may constitute a Commissiom 
Sf Cen en AG be led the Income mae Investigation Cory ion (heehee 


referred to as the Commission) whose duties it shall be— 


_ (a) to investigate and report to the Central Government on all matters relating to taxation 
on income, with particular reference to the extent to which the existing law relating to, and procedure 
for the assessment and collection of such taxation is adequate to prevent the evasion thereof ; 


(b) to investigate in accordance with the provisions of this Act any case referred to it under 
section 5 and report thereon to the Central Government. 
| 4. (1) The Commission shall consist of a Chairman (being a 
Composition of Commission. person who is or has been a Judge of a High Court) and two other 
commissioners, appointed by the Central Government. 


(2) On the occurrence from any cause of a vacancy among the Commissioners, the Central 
Government may, if it thinks fit, appoint a person to fill the vacancy, 


5. (1) The Central Government may, at any time before the gist day of December, 1947, 

refer to the Commission for investigation and report any case 

Power of Central Govern- in which the Central Government has prima facie reasons for 

ment to refer cases for investi- believing that a person has to a substantial extent evaded payment 

gation. of taxation on income, together with such material as may be 
ý available in support of such belief. 


(2) If, in the course of investigation into a case referred to it under sub-section (1), the 
Commission has reason to believe that some person other than the person whose case is being investi- 
gated has himself evaded payment of taxation on income, it may make areportto the Central Govern- 
ment stating its reasons for such belief, and on receipt of such report the Central Government may 
at any time refer the case of such other person to the Commission for investigation and report. 


6. (1) The Commission shall have power to administer oaths, and shall have all the powers of 

7 a Civil Court under the Code of Civil Procedure, 1908 (V of 1908), 
Powers of Commission. for the purposes of taking evidence on oath, enforcing the atten- 
dance of witnesses and of persons whose cases are being investigated, 

compelling the production of documents and issuing commissions for the examination of witnesses, 
and shall be deemed to be a Civil Court for all the purposes of section 195 and Chapter XXXV of 
the Code of Criminal Procedure, 1898, (V of 1898) ; and any reference in the said Chapter to the 
presiding officer of a Court shall be deemed to include a reference to the Chairman of the Commission. 


(2) If, in the course of any investigation under this Act it appears to the Commission to be 
necessary to examine any accounts or documents which it cannot itself conveniently examine, the 
Commission may authorise any person qualified in its opinion to make such examination to examine 
the accounts or documents and inte te for that purpose any person having charge or custody 
thereof and make a report thereon to the Commission ; and any person having charge or custody 
of such accounts or documents shall be bound to produce them to the person so authorised and to 
give to such person any information in respect thereof which the person so authorised may require. 

(3) The Commissioners and all persons authorised by the Commission under this section 
shall be deemed to be public servants within the meaning of section 21 of the Indian Penal Code 
(XLV of 1860). i Te a 

7- (1) The Commission shall, subject to the provisions of this Act, have power to regulate its 
own procedure (including the fixing of places and times of its sit- 

Procedure of Commission. tings and deciding whether to sit in public or in private) and may 
act notwithstanding a vacancy in the number of the Commissioners. 

(2) In making an investigation under clause a of section 3, the Commission shall act in 
aocordance with the Poe of natural justice, shall follow as far as practicable the principles of 
the Indian Evidence Act, 1872 (I of 1872) and shall give the person whose case is being investigated 

a reasonable opportunity of rebutting any evidence adduced against him. 
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(3) Any on whose case is being investigated the Commission maybe represented by a 
pleader duly authorised to act on his behalf, 


(4) Except with the previous sanction of the Central Government,— 


(a) no suit, poene or other legal proceeding shall be instituted inst any person in 
any civil or criminal Court for any evidence given by him in any proceedings before the Commission, 
and 


(b) no evidence so given shall be admissible in evidence against such person in any suit, prose- 
cution or other proceeding before such Court. 


(5) No document shall be inadmissible in evidence in any proceedings before the Commission 
on the ground that it is not duly stamped or registered. 


(6) Nothing in section 54 of the Indian Income-tax Act, 1922 (XT of 1922) or in that section 
as applied to excess profits tax by section 21 of the Excess Profits Tax Act, 1940 (XV of 1940) shall’ 
apply to the disclosure of any of the particulars referred to therein in any proceeding Beare the 

mmission or in any report made by the Commission to the Central Government or in any report 
made to the Commission by a person authorised under sub-section (2) of section 6. 


8. (1) After considering any report made to it under clause (2) of section 3, the Central Govern- 
ment may, by order in writing direct that proceedings to asses in 
Power to direct re-opening of ect of the income of any period commencing after the gist day 
assessment Proceedings. GEDE ban 1938, the person to whose case the report relates to 
income-tax, super-tax, or excess profits tax shall be taken or 
re-opened ; and upon such a direction being made, such assessment proceedings may be taken and 
completed under the appropriate law, notwithstanding anything contained in section 34 of the 
Indian Income-tax Act, 1922 (XI of 1922), or section 15 of the Excess Profits Tax Act, 1940 (XV of 
1940), or any other law, and notwithstandi g any lapse of time. 
. (2) On a direction being made under sub-section (1), a copy of the report of the Commission, 
so far as it relates to the case of the person concerned, shall be furnished to him. 
(3) Notwithstanding anything to the contrary contained in any other law, in any proceedings. 
directed to be taken under sub-section (1), any evidence in the case adduced before the Commissior: 
or a person authorised by it under sub-section (2) of section 6 shall be admissible in evidence. 


9. No act or proceeding of the Commission or any person authorised by it under sub-section (2) 
of section 6 shall be called in question in any manner by any 
Bar of Jurisdiction. Court, and no suit, prosecution or other legal proceeding shall lie 
against the Crown or any Commissioner or any other person for 
anything in good faith done or intended to be done under this Act. 


10. The Central Government may, by notification in the 
Power to make Rules. official Gazette, make rules for carrying out the purposes of this 
i Act. 


THE ANTIQUITIES (EXPORT CONTROL) ACT, 1947. 


- Acar No. XXXI or 1947. 


[18th April, 1947. 
An Act to control the export of antiquities. 


WHEREAS it is expedient to make better provision for controlling the export of objects of anti- 
quarian or historical interest or significance ; f 


It is hereby enacted as follows :— 
Short title and extent. = ie This Act may be called the Anrigurrms (Export 
CONTROL) AOT, 1947. 
(2) It extends to the whole of British India. 
R ` ; is Ac ess is i ant in the 
Interpretation. bee kan a na WAS ey eee naa di 
(a) “ antiquity ” includes,— 
(i) any coin, sculpture, manuscript, epigraph or other work of art or craftsmanship, 
(11) any article, object or thing detached from a building or cave, 
(iii) any article, object or thing illustrative of science, art, crafts, literature, religion, customs, 
morals, or politics in bygone ages, 
(iv) any article, object or thing declared by the Central Government by notification in the 


official Gazette to be an antiquity for the purposes of this Act,— 
which has been in existence for not less than one hundred years ; 


(b) “ export? means export from British India by sea, land or air. 
Prohibition of 5 3., No person shall export any antiquity except under the 


| authority of a licence granted by the Central Government. 
I—10 
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4. All antiquities the export of which is prohibited under section 3 shall be deemed to be goods 
í of which the export has been prohibited under section 19 of the 
Application of Act of VIII Sea Customs Act, 1878, and all the provisions or that Act shall 
of 1878. have effect accordingly, except that the provisions of section 183 
of that Act notwithstanding any confiscation authorised under 
that Act shall be made, unless the Central Government on application to it in such behalf, otherwise 
“directs. 
5. (1) If any person exports or attempts to export an antiquity in contravention of section 2 
he shall, without prejudice to any confiscation or penalty to whi 
Penalty and procedure. he may be liable under the provisions of the Sea Customs Act, 
ito ale 1878, II of 1878) as applied by section £ be punishable with 
imprisonment for a term which may extend to one month, or with fine which may extend to five 
thousand rupees, or with both. ` 

(2) No Court shall take izance of an offence punishable under this section except upon 
complaint in writing made by an officer generally or specially authorised in this behalf by the Central 
Government and no Court inferior to that of a Presidency Magistrate or a Magistrate of the first 
class shall try any such offence. 

6. If any question arises whether any article, object or thing 
Power to determine whether is or is not an antiquity for the p of this Act, it shall be 
or not an article is an antiquity. referred to the Director-General of Archeology in India, and his 
decision thereon shall be final. 
+. (1) The Central Government may, by notification in the 
Power to make rules. official tte make rules to carry out the purposes of this 
i Act. 

(2) In particular and without prejudice to the generality of the foregoing power, such rules 
may prescribe the procedure for granting licences for the export of antiquities, and fix the fees payable 
-on applications therefor. ` 

8. No suit, prosecution or other ni proceeding shall lie 

Protection of action taken against any person for anything in good faith done or intended to be 
under this Act. done under this Act. 

g. The provisions of this Act shall be in addition to, and not 

Application of otherlawsnot in derogation of, the provisions of the Ancient Monuments Preser- 

. vation Act, 1904 (VII of 1904) or any other law for the time 

being in force. 


THE COAL MINES LABOUR WELFARE FUND ACT, 1947. 


Aor No. XXXII oF 1947. 
[18th April, 1947. 

An Act to maks better provision for financing measures for promoting the welfare of labour employed in the 
coal-mining industry.” 

WHEREAS it is expedient to make better provision for financing measures for promoting the 
welfare of labour employed in the coal-mining industry, including housing and the provision of 
dispensary services, and for such purposes to impose a cess and constitute a fund ; 

It is hereby enacted as follows :— 

_ Short title, extent and com- 1. (5 This Act may be called Tus Coat Mmes LABOUR 
mencement, WELFARE FUND AGT, 1947. 
(2) It extends to the whole of British India. 
(3) It shall come into force on such date as the Central Government may, by notification 
in the official Gazette, appoint. . 
Interpretation. 2. In this Act, unless there is anything repugnant in the 
subject or context,— 
(a) “ Advisory Committee ” means the Advisory Committee constituted under section 8 ; 
(b) ““ Commissioner ” means the Coal Mines Labour Welfare Commissioner appointed under 
section 9, and includes any officer authorised in writing by the Commissioner to exercise any of his 
functions under this Act ; 
(c) “ Housing Board” means the Coal Mines, Labour Housing Board constituted under 
section 6; 
(d) “ Fund ” means the Coal Mines Labour Housing and General Welfare Fund constituted 
under section 4 ; 
(e) “ prescribed ?” means prescribed by rules made under this Act. 
g. (1) There shall be levied and collected as a cess for the purposes of this Act a duty of excise 
| én all coal and coke despatched from collieries in British India, at 
Imposition and collection of such rate not less than four annas and not more than eight annas 
- . duty. per ton, as may from time to time be fixed by the Central Govern- 
ment by notification in the official Gazette : 
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Provided that the Central Government may, by notification in the official Gazette, exempt 
from liability to the duty any specified class or classes of coal or coke. 


(2) The duty levied under sub-section (1) shall, subject to and in accordance with rules made 

in this behalf, be collected by such agencies and in such manner as may be prescribed. 
4. (1) The proceeds of the duty levied under section 3 shall be paid by the collecting agencies 
into the Reserve Bank of India at Calcutta in the prescribed 
Coal Mines Labour Housing manner, and shall be credited to a fund to be called the Coal 
and General Welfare Fund. Mines Labour Housing and General Welfare Fund, and apportioned 
under two separate accounts, to be called the housing account of 
the Fund and the general welfare account of the Fund, in such manner as the Central Government 

from time to time, may, by notification in the official Gazette, determine : 


Provided that there shall at all times be credited— 


(a) to the housing account of the Fund, not less than one anna and four pies, and 
b) to the general welfare account of the Fund, not more than four annas and eight pies,— 
out o the duty collected under this Act on every ton of coal or coke. 
(2) There shall also be credited to the housing account of the Fund— 
(a) any grants made thereto by the Central Government ; 
(5) rents, if any, realised from housing accommodation constructed ont of such amount ; 
(c) any other moneys received by the Housing Board. 
5. (1) The cost of administering the Fund and the salaries and allowances, if any, of the Gom- 
missioner, Inspectors, Welfare Officers and other staff appointed 
Expenditure from the Fund. to supervise or carry out measures financed from the Fund shall be 


defrayed out of the Fund, and shall be apportioned between and 
debited to the housing account and the general welfare account in such manner as may be prescribed. 


(2) The Central Government may, out of the general welfare account of the Fund pay annually 
grants-in-aid to such of the colliery owners as maintain to the satisfaction of the Commissioner dis- 
poy services of the prescribed standard for the benefit of Jabour employed in their collieries, so 

owever that the amount payable as grant-in-aid to the owner of a colliery shall not exceed— 


a the amount of the duty at the rate of eight pies per ton recovered in respect of coal or coke 
despatched from the colliery less the proportionate cost of recovery, or 

(ii) the amount spent by the owner of the colliery in the maintenance of the dispensary service, 
as determined by the Commissioner, 
whichever is less : 

Provided that no grant-in-aid shall be payable in respect of any dispensary service maintained 
by the owner of the colliery if the amount expended thereon, as determined by the Commissioner, 
is less than eighty rupees per mensem. ' 

The balance of the moneys in the general welfare account of the Fund shall be applied 
by the tral Government to meet expenditure incurred in connection with measures which are 
in the opinion of the Central Government necessary or expedient to promote the welfare of labour 
employed in the coal-mining industry. 

(4) Without prejudice to the generality of sub-section (g) the moneys in the general welfare 
account of the Fund may be utilised to defray— < 


a) the cost of measures for the benefit of labour employed in the coal-mining industry, 
directed towards— 

(i) the improvement of public health and sanitation, the prevention of disease, the provision 
of medical facilities and the improvement of existing medical facilities, including the provision and 
maintenance of dispensary services in collieries the owners of which do not receive grants-in-aid under 
sub-section (2), 

(ii) the provision of water supplies and facilities, for washing and the improvement of existing 
supplies and facilities, 

(iii) the provision and improvement of educational facilities, 

(iv) the improvement of standards of living, including nutrition, amelioration of social con- 
ditions, and the provision of recreational facilities, 

(v) the provision of transport to and from work ; 

(b) the grant to a Provincial Government, a local authority or the owner, agent or manager 
of a coal mine of money in aid of any scheme approved by the Central Government for any purpose 
for which moneys in the general welfare account of the Fund may be utilised ; 

(c) the allowances, if any, of the members of the Advisory Committee and the amounts debitable 
to the account under sub-section (1) ; 

(d) any other expenditure which the Central Government directs to be defrayed out of the 
moneys in the general welfare account of the Fund. 

_ (5) The Central Government shall publish annually in the official Gazette an estimate of 
receipts into and expenditure from the general welfare account of the Fund together with a statement 
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of the accounts and a report of the activities financed donos the previous year from the general 
welfare account of the Fund, and shall forward copies of such statement and report to members of 
the Advisory Committee. 


iei (6) The moneys in the housing accbunt of the Fund shall be applied by the Housing Board 
to delray— 


h (a) the cost of erecting, maintaining and repairing housing accommodation for labour employed 
in the coal-mining industry and of providing services and facilities connected therewith, 
y the cost of preparing schemes and of acquiring any land required for the purposes referred 
to in clause (a); 
(c) the grant, subject to the previous approval of the Central Government, to a Provincial 
Government a local authority or the owner, agent or manager of a coal mine of money in aid of any 
scheme approved by the Housing Board for the purposes referred to in clauses (a) and (b); 


(d) the allowances, if any, of members of the Housing Board and the amounts debitable to- 
the account under sub-section (1) ; 

(¢) any other expenditure which the Central Government directs to be defrayed out of the 
moneys in the housing account of the Fund. 


(7) In February of each year the Housing’ Board shall submit to the Central Government 
a statement in the prescribed form of the estimated receipts into and expenditure from the housin 
account of the Fund for the ensuing financial year together with a report of the activities fad 
during the previous year from the housing account of the Fund, and may at any time during the 
ensuing financial year submit to the Central Government a supplementary statement and shall forward 
copies of such statements and report to members of the Advisory Committee. 


(8) The Housing Board shall comply with such directions as the Central Government may 
from time to time think fit to give in respect of expenditure from the housing account of the Fund. 


9) The Housing Board may invest moneys in the housing account of the Fund in securities 
of the Government of India or, with the previous approval of the Central Government; in other secu- 
Tities. 

(10) The Housing Board shall cause to be maintained such books of account as may be 
prescribed and shall prepare in the prescribed manner, an annual statement of the accounts. 


(11) The Housing Board shall cause the housing account of the Fund to be audited annually 
by a person qualified under the provisions of section 144 of the Indian Companies Act, 1913, to act 
as an auditor of companies, and as soon as the said account has been audited the Housing Board’ 
shall forward copies thereof together with Copies of the report of the auditor thereon to the Central’ 
Government and to members of the Advisory Committee. 


(12) The Central Government shall have power to decide whether any particular expenditure 
is or is not debitable to the housing account, or the general welfare account, of the Fund, and its 
decision shall be final. 


(13) Before incurring any expenditure from the Fund other than expenditure of a routine 
or urgent nature the Central Government, or as the case may be the Housing Board, shall consult 
the Advisory Committee. 


6. (1) The Central Government shall, by notification in the official Gazette, constitute a Coal 
Mines Labour Housing Board to prepare and carry out, subject 
Coal Mines Labour Hceus- to the previous approval of the Central Government, schemes, 
ing Board. finfianced from the housing account of the Fund for the provision: 
of suitable housing accommodation for labour employed in the 

coal-mining industry, and to carry out the other functions of the Housing Board under this Act. 


(2) The Commissioner shall be the chariman of the Housing Board, and the other members 
thereof shall be apppointed by the Central Government and shall be of such number and chosen. 
in such manner as may be prescribed. 


(3) The Housing Board shall be a body corporate by the name of the Coal Mines Labour 
Housing Board, having perpetual’ succession and a common seal, with power to acquire property 
both movable and immovable, and shall by the said name sue and be sued. 

(4) No act done by the Housing Board shall be called in question in the ground merely of the 
existence of any vacancy in, or defect on the constitution of, the Housing Board. 
4. (1) The occupation’ by any person of any housing accom- 
Provisions regarding hous- modation provided out of the housing account of the Fund shall 
ing accommodation. be subject to compliance by that persdn at all times with such 
conditions relating to his occupation of such accommodation. 
as may be prescribed. 

(2) Before any person occupies any such accommodation he shall be furnished with a copy 
of the conditions referred to in sub-section (1), and if he so desires the said conditions shall be read 
over to him in a language which he understands ; and the Housing Board shall cause to be published 
in such manner as it best adapted for informing the persons concerned any changes which 
may from time to time be made in the said conditions. 


aj? If, in the opinion of the Housing Board, any person in occupation of any such accommoda- 
tion fails or ceases to comply with any of the conditions referred to in sub-section (1), it may, by 
notice in writing, require him to vacate the accommodation on or before such date, not being less 
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than thirty days after the service of the notice, as may be specified in the notice ; and the occupation 
of such accommodation by such person or any dependent of his after the date šo specified shall be 


unlawful, and such person or dependent may be evicted accordingly by due process c. law from such 
accommodation. 


(4) There shall be payable in respect of the occupation of any such accommodation as aforesaid 
rent at such rate as may be prescribed : 
Provided that the Housing Board may remit, subject to compliance at all times with the condi- 
tions referred to in sub-section (1), either the whole or any part of the prescribed rent : 


Provided further that where, in the case of any person who is by virtue of a remission under 
the first proviso paying either no rent or a reduced rent, the Housing Board has reason to believe 
that such person has contravened any of the said conditions, it may by notice in writing require such 
person to pay, with effect on and after the expiry of seven days from the service of the notice, rent for 
the accommodation occupied by him at the full prescribed rate. 


(5) All rent payable in respect of the occupation of such accommodation as aforesaid, whether 
at the full prescribed rate or at a lesser rate, shall be recoverable as an arrear of land revenue. 


8. (1) The Central Government shall, by notification in the official Gazette, constitute an 
Advisory committec, to advise on matters on which the Central 
Advisory Committee. Government or the Housing Board is required by this Act to con- 


sult the Committee and on any other matters arising out of the 
administration of this Act which the Central Government may refer to it for advice. 


(2) ‘The members of the Advisory Committee shall be appointed by the Central Government 
and shall be of such number and chosen in such manner as may be prescribed : 
Provided that the Advisory Committee shall include an equal number of members represen- 


ting Government, the owners of coal mines and workmen employed in the coal-mining industry, 
an that at least one member of the Advisory Committee shall be a woman. 


(3) ‘The chairman of the Advisory Committee shall be an officer of the Central Government 
appointed by the Central Government. 


9. (1) The Central Government may appoint a Coal Mines 

Appointment and powers of Labour Welfare Commissioner and such number of tors, 

officers. Welfare Officers and other staff as it thinks fit to supervise and 
carry out measures financed from the Fund. 


(2) Any person so appointed shall be deemed to be a public servant within the meaning of 
section 21 of the Indian Penal Code. 


(3) The Commissioner or any Inspector or Welfare Officer may, with such assistance, if any, 
‘as he thinks fit, enter at all reasonable times any place which he considers it necessary to enter for 
‘the purpose of supervising or carrying out the measures financed from the Fund, and may do 
therein anything necessary for the proper discharge of his duties. 


10. (1) The Central Government may, by notification in 
Power to make rules. the offi Gazette, and subject to the condition of previous pub- 
lication, make rules to carry into effect the Purposes of this Act. 


(2) Without prejudice to the generality of the foregoipg power, rules made under this section 
‘may provide for— 


(i) the manner in which the duty levied under sub-section (1) of section 3 shall be collected 
the persons who shall be liable to make the payments, the making of refunds, remissions and recover} a 
the deduction by collecting agencies of a percentage of the realizations to cover the cost of collection, 
and the procedure to be followed in remitting the proceeds to the Reserve Bank of India ; 


(ii) the ise Praag of the Housing Board, the manner in which its members shall be chosen 
the term of office of its members; the allowances if any payable to them and the manner in which the. 


‘Housing Board shall conduct its business, including the number of members necessary to form a quorum 
at a meeting thereof ; 


(iii) the books of account to be maintained by the Housing Board, and the form of its financial 
estimates and statements of account ; 


(iv) the composition of the Advisory Committee, the manner in which its members shall be 
chosen, the term of office of its members, the allowances if any payable to them and the manner in 
“which the Advisory Committee shall conduct its business ; 


(2) the apportionment between the san account and the general welfare account of the 
Fund of the expenditure on the administration of the Fund and on the salaries and allowances of the 
Commissioner, Inspectors, Welfare Officers and other staff employed for the purposes of this Act ; 


(vi) the standard of dispensary service to be provided by owners of collieries for the 
-of sub-section (2) of section 5, and the inspection and supervision of the 
at which such services are provided ; 


(vii) the application by owners of collieries for grants-in-aid, the authori 


manner in which such applications shall be made and the particulars to be sp 
-tions ; 


a purposes 
es and other places 


ty to whom and the 
ecified in such applica- 


(viti) the manner in which dispensary services may be provided by the Central Government à 
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(ix) the conditions governing the grant of money from the general welfare account of the 
Fund to a Provincial Government, a local authority or the owner, agent or manager ofa coal mine; à 
(x) the rate of rent for housing accommodation provided out of the housing account of the 
Fund ; ; 
a the conditions of service and the duties of Inspectors, Welfare Officers and other officers 
appointed to supervise or carry out measures financed from the Fund ; r 


(xti) the duties and functions of the Commissioner ; 

(xtit) the furnishing by owners, agents or managers of coal mines of statistical or other infor 
mation, and the punishment by fine not exceeding two hundred rupees of failure to comply with the 
requirements of any rules made under this clause ; 

(xiv) any other matter which under this Act is to be or may be prescribed. 

Repeal of Ordinance VII of 11. (1) The Coal Mines Labour Welfare Fund Ordinance, 
1944. 1944, is hereby repealed. g 

Sa) For the avoidance of doubts it is hereby declared that the provisions of section 6 of the 

General Clauses Act, 1897, shall apply to the repeal effected by this section. l 


(3) Any balance remaining in the Fund constituted under the aforesaid Ordinance shall be 
credited to the Fund constituted under this Act, and shall be apportioned between the housing account 
and the general welfare account of such Fund in such manner as the Central Government may deter- 
mine, 


THE NEGOTIABLE INSTRUMENTS (AMENDMENT) ACT, 1947- 


Aor No. XXXIII Or 1947. 
[18th April, 1947- 
An Act further to amend the Negotiable Instrumenis Act, 1881. 
Warreas it is expedient further to amend the Negotiable Instruments Act, 1881, for the purpose. 
hereinafter appearing ; 
It is hereby enacted as follows — : 
1. This Act mav be called TuE NEGOTIABLE [INSTRUMENTE 


Short title. (AMENDMENT) ACT, 1947- 
Insertion of new section 1931- 2. To Chapter XIV of the Negotiable Instruments Act, 
A in Act XXVI of 1881. 1881, the following section shall be added, namely :— 4 
Application of Chapter to “y91-A, The provisions of this Chapter shall apply to any 
ts. 


draft, as defined in section 85-A, as if the draft were a cheque.” 
THE INDIAN BOILERS (AMENDMENT) ACT, 1947. 


Acrt No. XXXIV oF 1947. 
7 [18th April, 1947- 
An Act further to amend the Indian Boilers Act, 1923. 
Wuereas it is expedient further to amend the Indian Boilers Act, 1923, for the purpose 
hereinafter appearing ; 
It is hereby enacted as follows — 
é 1. This Act may be called Tae INDIAN BONERS (AMENDMENT): 
Short title. Act, 1947. . 
' ‘ 2. In section 2 of the Indian Boilers Act, 1923 (hereinafter 
Amendment ofsection 2,Act referred to as the said Act), for clause (cc) the following clauses 
V of 1923. shall be substituted, namely :— 
(cc) ‘ economiser ” means any part of a feed-pipe that is wholly or partially exposed to the 
action of ue gases for the purpose of recovery of waste heat ; 
ccc) “ feed pipe’? means any pipe or connected fitting wholly or partly under pressure through: 
which cat water SA directly to a boiler and does not form an mecal part thereof ; 
Insertion of new section 2-B’- 3. After section 2-A of the said Act, the following section: 
in Act V of 1923. shall be inserted namely :— 
“ 2-B. Every reference in this Act to a boiler or boilers [except 
Application 0f Act to in clause (ccc) of section 2, clause (c) of section 6, clause (c) and’ 
economisers. f and (d) of section 11, clause (d) of section 29 and section 34) shalli 
Í be deemed to include also a reference to an economisers, respect- 


- 


ively.” 
Amendment of section 7, 4- To sub-section (5) of section 7 of the said Act the follow-- 
Act V of 1923. ing proviso shall be added, namely :— 
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“ Provided that a certificate issued under this sub-section in respect of an economisers may 
uthorise its use for a period not exceeding twenty four months.” 
Amendment of section 8, 5. In section 8 of the said Act— 
Act V of 1929. 

(i) to sub-section (3) the following proviso shall be added, namely :— 

“ Provided that where the certificate relates to an economisers, the application for its renewal 
ay be for a period not exceeding twenty-four months ” ; 

(ii) to sub-section (4) the following further proviso shall be added, namely :— 

“ Provided further that in the case of an econemiser, the owner shall be given not less than 
hirty days’ notice of the date fixed for its examination ” ; 

(iii) in sub-section (5) in the proviso, after the word “ provided ” the word “ further” shal 
e inserted and before the said proviso the following proviso shall be inserted, namely :— 
“ Provided that a renewed certificate issued under this sub-section in respect of an econo- 
may authorise its use for a period not exceeding twenty-four months.” 


THE PANTH PIPLODA LAWS (AMENDMENT) ACT, 1947. 


‘Aor No. XXXV oF 1947. 


[18th April, 1947- 
An Act further to amend the Panth Piploda Laws Regulation, 1929. 
Waereas it is expedient further to amend the Panth Piploda Laws Regulation, 1929, for the 
purpose hereinafter appearing ; 
- It is hereby enacted as follows :— 
1. This Actma be called Toe PANTE Pretopa Laws (AMEND- 


Short title, MENT) ACT, 1947. 
2. In the Schedule to the Panth Piploda Laws Regulation, 
Beest Am to 1929, after the entry relating to the Whipping Act, 1909, the 
Regula ' following entry shall be inserted, namely :— 


“ rgr2 | I | The Co-operative Societies Act, 1912.” 
THE INDIAN MEDICAL COUNCIL (AMENDMENT) ACT, 1947. 


Acr No. XXXVI or 1947. — 
[18th April. 19476. 
An Act further to amend the Indian Medical Council Act, 1933. 
-  Wnrreras it is expedient further to amend the Indian Medical Council Act, 1933, for the purpose 
hereinafter appearing ; 
It is hereby enacted as follows :— 
a I. This Act may be called Tae INDIAN MEDIGAL Covunam, 
2. In clause (b) of see (1) of section 3 of the Indian Medical Council Act, 1939, for 
; rds ‘‘in the case of the University of Lucknow, the Court *™ 
Amendment ofsection 3, Act ae i te ty > 
d the words “in case the University has no Senate by the members. 
XXVII of 1933. of the Court ” shall be substituted. ý 
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THE INDIAN PATENTS AND DESIGNS (EXTENSION OF TIME) 
AMENDMENT ACT, 1947. 


A 


r 


Acr No. XXXVII OF "1947. 
[15th December, 1947. 

An Act further to amend the Indian Patents and Designs (Extension of Tims) Aci, 1942. 
| 

WHEREAS it is expedient further to amend the Indian Patents and Designs 
(Extension of Time) Act, 1942 (X of 1942), for the purpose hereinafter appearing ; 

It is hereby enacted as follows :— 
=] 1. This Act may be called THe INDIAN PATENTS AND 


Designs (EXTENSION OF TME) AMENDMENT ACT, 1947. 


2. For sub-section (3) of section 1 of the Indian Patents and Designs (Extension 

a A PE of Time) Act, 1942, the following sub-section shall be 

Aa © of va” sengon D substituted, and shall bé-deemed always to have been 
} 942- . substituted, namely :— . 


Short ttle. “ 


“ (3) It shall be in force up to the goth day of June, 1948.” 


loca 3. The Indian Patents,and Designs (Extension 
Dan or radie vH of Time) Amendment Ordinance, 1947, is hereby 


repealed. : 


THE FOREIGNERS (AMENDMENT) ACT, 1947. > 
z > „Aor No. XXXVIII ox 1947. 
l An Act to amend the Foreigners Act, 1946. 
| Waereas it is expedient to amend the Foreigners Act, 1946 (XXXI of 1946), 


. ‘7 for the purposes hereinafter appearing ; 


it is hereby enacted as folldws :— ` 
ape e 1. This Act may. hbe caled. THE FOREIGNERS 
iiz iii (AMENDMENT) ACT, 19474, ` 


a -_ 2. In the Foreigners Act, 1946 (hereinafter’ 
Substitution of, “India referred to as the said Act), for-the words “ British 


Hab dig” F Aot India,” wherever they occur, the word “ India ?? shall 
f be substituted. so. $ p : 
z i l 
Amedment of section 2, : aani = 
= At XXXI of 1046. 3. In clause (a) of section 2 of the said Act 


í 


- be substituted.. ` 


(a) for the words “Indian State” ‘the words a acceding State” shall be 
-substituted ; EURE ce ae 
"> (b) for the words “ Tribal areas ? the words “ Assam tribal areas ” shall 


+ 


- Amendment of section 3) Act i 4. “(1) In sub-section (2). of section 3 of the: said. 
Gin A I e Ae g a e a 


XXXI of 1946. 
I—11 
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(a) after clause (c) the following clause shall be inserted, namely :— 

“ (cc) shall, if he has been required by order under this section not to remain 
in India, meet from any resources at this disposal the cost of his removal from 
India and of his maintenance therein pending such removal ; ” 

(b) after the words “ and may make provision ” the words “ for any matter 
which is to be or may be prescribed and ” shall be inserted. 


(2) To the said section 3 the following sub-section shall be added, namely :— 


“ (9) Any authority prescribed in this behalf may with respect to any parti~ 

cular foreigner make orders under clause (e), clause (f) or clause (g) of sub-section (2).” 

In section 6 of the said Act, sub-section (4) 

Amendment of section 6, shall be renumbered as sub-section (6), and after 

Act KAKI of 1946. sub-section (3) the following sub-sections shall be 
inserted, namely :— 


“ (4) If any foreigner enters India in contravention of any provision of this 
Act or any order made thereunder, the prescribed authority may, within two 
months from the date of such entry, direct the master of the vessel or the pilot of 
the aircract on which such entry was effected or the owner or the agent of the 
owner of such vessel or aircraft, to provide, to the satisfaction of the said authority 
and otherwise than at the expense of Government, accommodation, on a vessel 
or aircraft for the purpose of removing the said foreigner from India. 


(5) The master of any vessel or the pilot of any aircraft which is about to 
carry passengers from a port or place in India to any destination outside India, 
or the owner or the agent of the owner of any such vessel or aircraft shall, if so. 
directed by the Central Government and on tender of payment therefor at the 
current rates, provide on the vessel or aircraft accommodation to such port or 
place outside India, being a port or place at which the vessel or aircraft is due to 
call, as the Central Government may specify, for any foreigner ordered under section 3, 
not to remain in India and for his dependents, if any, travelling with him.” 


Amendment of section 7, 6. To section 7 of the said Act, the following 
Act XXXI of 1946. sub-section shall be added, namely :— 


“ (4) If in any area prescribed in this behalf the prescribed authority by 


notice published in such manner as may in the opinion of the authority be best 


adapted for informing the persons concerned so directs, it shall be the duty of every 
person occupying or having under his control any residential premises to submit 
to such person and in such manner such information in respect of foreigners accom- 
modated in such premises as may be specified ; and the provisions of sub-section (2). 
shall apply to every person accommodated in any such premises.” 


Insertion of new section 4. After section 7 of the said Act, the following 
7-A in Act XXXI of 1946. section shall be inserted, namely :— 


“A, (1) The prescribed ee ee to such conditions as 
may be prescribed, direct the owner or person having 
kag kape ae control of any premises used as a restaurant or as a 
oe eam place of public resort or entertainment or as a club. 
and frequented by foreigners — 
a) to close su remises either entirely or during specilléd periods, or 
(a) 1 ch premi ith irely or during specified periods, 
(2) to a F permit the use of such premises only under such conditions: 
as may be specified, or 
(c) to refuse admission to such premises either to all foreigners or to any 
specified foreigner or class of foreigner. 


(2) A person to whom any direction has been given under sub-section (1): 
shall not, while such direction remains in force, use or permit to be used any other 
premises for any of the aforesaid purposes, except with the previous permission 
in writing of the prescribed authority and in accordance with any conditions which 

hat-authority may think fit to impose. . 


Åm 


Fd 
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(3) Any person to whom any direction has been given under sub-section 
(1) and who is aggrieved thereby may, within thirty days from the date of such 
direction, appeal to the Central Government : and the decision of the Central 
Government in the matter shall þe final. 


| "THE PRESS (SPECIAL POWERS) ACT, 1947. 


Act No, XXXIX oF 1947. 
| 18th December, 1944. 


_ An Act to continue certain special powers conferred on the administration in Chief Coma 
missioners’ Provinces for the better control of the dissemination of undesirable matter. 


WHEREAS it is expedient to continue certain powers conferred on the adminis- 
tration in Chief Cornmissioners’ Provinces for the better control of the dissemi- 
nation of undesirable matter ; 


It is hereby enacted as follows :— 


Bhat EN eset 1. (1) This Act may be called Tue Press (SPECIAL 
' POWERS) Act, 1947. 


(2) It extends to all Chief Commissioners’ Provinces, 
(3) This Act shall cease to have effect after the 31st December, 1949. 


2, In this Act unless there is anything repugnant in the subject or context 
“document” includes gramophone records, sound 
tracks and any other articles on which sounds have 


been recorded with a view to their subsequent reproduction. 
3. (1) The Provincial Government may by order direct that a 
which is conferred on it by this Act shall ‘in such 
Delegation of powers. circumstances and under such conditions, if any, as 
may be specified in the direction be exercised by a 
District Magistrate or Additional District Magistrate, i 


(2) The powers of the Provincial Government under this Act shall be exer- 


cisable also by the Chief Commissioner. , 
4. The Provincial Government may by order in writing addressed to 


Interpretation. 


ny power 


printer, publisher or editor or generally to all ponte, 


publishers or editors or to such class of printers, pub- 
lishers or editors as may be specified therein 


(a) prohibit or regulate the printing or publication in any document or 
class of documents either absolutely or for a specified period, or in a articular 
issue or issues of a newspaper or periodical, ‘of any matter which tends direct] 
or indirectly to promote feelings of enmity or hatred between different classes of 
His Majesty’s subjects ; l 

(b) require that any document, or class of documents, or any matter relating 
to a particular subject or class of subjects, shall before publication be submitted 
for scrutiny to a specified officer, who may after such Scrutiny, if he is satisfied 
that such document, class of document or matter or any portion thereof js or con- 
tains matter of the nature described in clause (a), either prohibit its publication 
or pass it for publication with such modifications as he-may deem necessary, 


5. The Provincial Government may, by general or special order, prohibit 

i or regulate the entry into, or sale or distribution or 

Control of dane print- circulation or publication or possession within, the 

O EE EN Province of any document or class of documents dr 

of any matter of the nature described in clause (a) of section 4, printed or sane 
outside the Province. : 


Power to control publica- 
tions. 
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6. Where, in its opinion any newspaper, book or other document, wherever 
made, contains any matter of the nature described 
Forfeiture of books, news- in Clause (a) of the section 4, the Provincial Govern- 
papers or other documents. ment may, by notification in the official Gazette declare 
every copy of the issue of such newspaper, or of such 
book or other document to be forfeited to His Majesty, and thereupon any police 
officer may seize such copies wherever found, and any Magistrate may by warrant 
authorise any police officer not below the rank of Sub-Inspector to enter upon and 
search for such copies in any premises where any such copy may be or may be 
reasonably expected to he. 
7. Where the Provincial Government has reason to believe that a newspaper, 
book or other document is likely to be published, 
Prevention of publication printed or made, containing matter of the nature 
of unauthorised matter. described in clause (a) of section 4, it may, by order 
in writing, prohibit the printing or publication of such 
newspaper, book or document, or allow the publication, printing or making of the 
newspaper, book or document, subject to the publisher, printer, or editor, as the 
case may be, giving an undertaking in writing that he will not publish any such 
matter. 
8. (1) Whoever circulates or distributes in any manner any document or 
; thing advocating or calculated to further any activity 
Dissemination of prohibited which tends directly or indirectly to promote feelings 
documents or matter. of enmity or hatred among different classes of His 
Majesty’s subjects, or in respect of which an order of forfeiture under section 6 
is in force shall, unless he proves that he was unaware of the nature of the document 
or thing, be punishable with imprisonment for a term which may extend to one 
year, or with fine, or with both. 


(2) Whoever allows his name or address to be used to facilitate transmission 
through the post or otherwise to any person other than the person for whom it 
purports to be intended of any document or thing of the nature referred to in 
sub-section (1) shall be punishable with imprisonment for a term which may 
extend to one year,.or with fine, or with both. 


(3) Whoever publishes, circulates or repeats in public any matter contained 
in any newspaper, book or other document in respect of which any order of 
forfeiture or prohibition has been made under this Act shall be punishable with 
imprisonment for a term which may extend to three years, or with fine, or with 
both. i 

g. Where in the opinion of the Provincial Government any person has 
contravened an order under section 4, section 5 or 
section 7 or an undertaking given by him under section 7, 
the Provincial Government may, without prejudice to 
any other penalty to which such person may be liable, by order prohibit, either 
absolutely or for a specified period, the publication by him or on his behalf of any 
newspaper, periodical, leaflet or other document, and may order the seizure of 
all copies of the publication in respect of which the contravention has occurred and 
of any printing press or other instrument or apparatus used in the production of 
the publication ; and the Provincial Government may by order declare forfeited 
to His Majesty any article so seized. 

Penalties. 10. Whoever— 

(a) contravenes any provision of this Act or of any order made thereunder 
or any direction or undertaking given or condition imposed under this Act, or 

(b) interferes with or obstructs the compliance with such provision, order, 
direction, undertaking or condition by the person concerned, or 

(c) obstructs the lawful exercise of any power conferred by or under this Act, 
shall, if no express provision is made by this Act for the punishment of such contra- 
vention or interference or obstruction, be punishable with imprisonment for a 
term which may extend to three years; or with fine or with both. 


Powers in respect of contra- 
vention of orders. 
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11. Whoever attempts to commit, or abets, or attempts to abet, or does any 
act preparatory to the commission of, any offence 
Attempt and abetment. punishable under this Act shall be deemed to have 

committed that offence. 


12, (1) The power to issue search warrants conferred by section 98 of the 

Code of Criminal Procedure, 1898 (V of 1898), shall 

Search. be deemed to include a power to issue warrants autho- 
rising-— 

(a) the search of any place in which any Magistrate mentioned in that section 
has reason to believe that any offence punishable under this Act has been, is being 
or is about to be committed or that preparation for the commission of any such 
offence is being made ; 


(6) the seizure in or an any place searched under clause (a) of anything 
which the officer executing the warrant has reason to believe is being or has been 
or is intended to be used for any purpose mentioned in that clause. 


(2) Any police officer authorised by general or special order in writing of 
the District Magistrate or of the Superintendent of Police may search or cause 
to be searched any person whom he has reason to believe or suspects to be in pos- 
session of or carrying any document or other thing the possession, circulation or 
distribution of which is punishable under this Act, and may seize and detain any 
such document or thing found on such person. 


(3) The provisions of the said Code shall, so far as may be, apply to searches 
made, and to the disposal of any property seized, under this section. 


13. Noltwithstanding anything contained in the Code of Criminal Procedure, 
1898 (V of 1898), any offence punishable under this 


Smee be cognizable Aor shall be cognizable. 


14. Every declaration of forfeiture purporting to be made under this Act 
eee shall as against all persons, be conclusive evidence that 
Jurisdiction barred. the forfeiture therein referred to has taken place, and 
no proceeding or order purporting to be taken or made under this Act shall be 
called in question by any Court and no civil or criminal proceeding shall be insti- 
tuted against any person for anything done or in good faith intended to be done 


inder this Act or against any person for any loss or damage caused to or in respect 
any property whereof possession has been taken under this Act. 














15. Any order made, and any other action taken, 
ct of orders, etc., in- under this Act shall have effect notwithstanding anything 
t with other laws. inconsistent therewith contained in any other law or in 
any instrument having effect by virtue of any other law. 


16. In its application to the Chief Commissioners” 
of Act XXIII Provinces, the Indian Press (Emergency Powers) Act, 
1931, shall have effect as if in sub-section (1) of section 4 
thereof, after clause (b) the following word and clause 
rd, namely :— é 


“or 


lated to instigate the commission of, or the publication of which 
> punishable under the Press (Special Powers) Act, 1947.” 


of 17. The Press (Special Powers) (No. 2) Ordinance 
1947, is hereby repealed. 
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THE FOREIGN EXCHANGE REGULATION (AMENDMENT) ACT, 1947. 


Act No. XL or 1947. 
[181k December, 1947. 
An Act to amend the Foreign Exchange Regulation Act, 1947. 


WHEREAS it is expedient to amend the Foreign Exchange Regulation Act, 1947, 
(VII of 1947), for the purpose hereinafter appearing ; 


It is hereby enacted as follows :— 


1. This Act may be called THe FOREIGN EXCHANGE 
REGULATION (AMENDMENT) ACT, 1947. 


2. To sub-section (1) of section 8 of the Foreign 

Amendment of section 8 Exchange Regulation Act, 1947, the following Explana- 

Act VII of 1947. tion shall be added, and shall be deemed always to have 

been added, namely :— 

“ Explanation.—The bringing or sending into any port or place in British 

India of any such article as aforesaid intended to be taken out of British India 

without being removed from the ship or conveyance in which it is being carried 

shall nonetheless be deemed to be a bringing or as the case may be sending, into 
British India of that article for the purposes of this section.” 


Short title. 


THE INDIAN MERCHANT SHIPPING (AMENDMENT) ACT, 1947. 


4“ 


Acr No. XLI OF 1947. 


[18th December, 1947. 
An Act further to amend the Indian Merchant Shipping Act, 1923. 
WHEREAS it is expedient further to amend the Indian Merchant Shipping 
Act, 1923 (XXI of 1923), for the purposes hereinafter appearing ; 
It is hereby enacted as follows :— 


1. This Act may be called Tue INDIAN MERCHANT 
SHIPPING (AMENDMENT) ACT, 1947. 


: Ag 2. After section 289 of the Indian Merchan 
Insertion of new sections iùn Ghi ping Act, 1923, the following sections shall 
Act XXI of 1923. eed namely abel 


- 














Short tile. 


“ 289-A. (1) No person shall transfer or acquire any ship registere 
any port of registry in India, or any share or 1 
therein, without the previous approval of the 
Government. 

(2) If any person contravenes any of the provisions of sub-secti 
shall be punishable with imprisonment for a term which may exte 
years or with fine or with both. i 

(3) Any transaction effected in contravention of the pro 
section ? 1) shall be void and unenforceable. 

289-B. Notwithstanding anything contained in section 53 
Shipping Act, 1894, (57 & 58, Vic 
nee nas a transfer pets made, whether before or aft 

ee Á operation of this section, for the tr 
of a ship from a port of registry in India to a port of registry 
anted except with the previous approval of the Central 
ntral Government may, if it considers necessary or 
purpose of conserving the strength of Indian registered 
to give its approval to any such transfer. 


Power to restrict transfer of 
ships. 
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289-C. po a anything contained in this Act or the Merchant 

Shipping Acts, the Central Government may, upon 

Power to exempt ships from Such conditions, if any, as it may think fit to impose, 

rovisions of this Act and the exempt any ship from any specified requirement 

erchant Shipping Acts. contained in, or prescribed in pursuance of, this Act 

or the Merchant Shipping Acts, or dispense with the 

observance of any such requirement, in the case of any ship if it is satisfied that that 

requirement has been substantially complied with or that compliance with the 
requirement is unnecessary in the circumstances of the case.” 

3. (1) The Indian Merchant Shipping (Restric- 

Repeal and saving. tion of ey Ordinance, 1947 (XXVII of 1947) is 

hereby repealed. 

(2) Anything done or any action taken in exercise of any power conferred 
by or under the said Ordinance shall be deemed to have been done or taken in 
exercise of the powers conferred by or under this Act as if this Act had conmenced 
on the gist day of October, 1947. 


THE INDIAN FINANCE (SUPPLEMENTARY) ACT, 1947. 


AoT No. XLII or 1947. 
[18th December, 1947. 
An Act to give effect to the supplementary financial proposals of the Central Government’ 
Jor the year ending on the 31st day of March, 1948. 
WHEREAS it is expedient to impose an export duty on cotton cloth and yarn 
f and to amend the Cotton Textiles Fund Ordinance, 1944 (XXXIV of 1944) ; 


It is hereby enacted as follows :— 
i 1. (1) This Act may be called Tue INDIAN 
Short title and extent. FINANCE (SUPPLEMENTARY) ACT, 1947. 


(2) It extends to all the Provinces of India. 
Se 2. In the Second Schedule to the Indian Tariff 
Aa a ee ‘Act, 1934 (XXXII of 1934), after Item No. 5, the 
ga following items shall be inserted :— 


“6. Cloth of any description manufactured either Annas four per square 

holly from cotton or partly from cotton and partly from yard 
ny other substance and containing not less than ten per 

of cotton by weight. 
7. Yarn of any description manufactured either Annas six per Ib. 
ly from cotton or partly from cotton and partly from 
er substance and containing not less than ten per 
į cotton by weight. 
















ee 3. For section 4 of the Cotton Textiles Fund 
rae ance Ordinance, 1944, the following section shall be substi- 
tuted, namely :— | 

“4. The Central Government may from time to 
time make such contributions to the Fund as it thinks fit.” 


NATIONS (SECURITY COUNCIL) ACT, 1947. 
Acr No. XLIII or 1947. 
| 20th December, 1947. 
ect to be given to certain provisions of the Charter of the United 


at to enable effect to be given to certain provisions of 
Tations ; 
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It is hereby enacted as follows :— 
1, This Act may be called Tue UNITED NATIONS 
(Szcurrry Council) AcT, 1947. 
2. If, under Article 41 of the Charter of the United Nations ene at San 
Francisco on the 26th day of June, 1945, the security 
ra Gn eo Council of the United o calls upon the Central 
Nations. Government to apply any measures, not involving the 
, use of armed force, to give effect to any decision of tbat 
Gouncil, the Central Government may, by order published in the official Gazette, 
make such provisions (including provisions having extra-territorial operation) as 
appear to it necessary or expedient for enabling those measures to [e effectively 
applied, and without prejudice to the generality of the foregoing power, provision 
may be made for the punishment of persons offending against the order. 


Short title. 


THE INCOME-TAX AND BUSINESS PROFITS TAX (AMENDMENT) 
ACT, 1947. 


j Act No. XLIV or 1947. 
An Act further to amend the Indian Income-tax Act, 1922, and the Business Profits 
Tax Act, 1947. 

- Wuereas it is expedient further to amend the Indian Income-tax Act, 1922 
(XI of 1922) and the Business Profits Tax Act, 1947 (XXI of 1947) for the purposes 
hereinafter appearing ; 

It is hereby enacted as follows :— 
1. This Act may be called THe INCOME-TAX AND’ 


Short ads BUSINESS Prorrrs Tax (AMENDMENT) ACT, 1947. 
en reat 2. (1) In the Indian Income-tax Act, 1922,— 


(a) in clause (4-A) of section 2, the words and brackets ““ (other than agri- 
cultural land) ” shall be omitted, and to that clause the following shall be added, 
namely — 

““(iii) any land from which the income derived is agricultural income ;” 

(b) for the last proviso to clause (6-A) of section 2, the following proviso 
shall be substituted, namely :— 


“Provided further that the ression ‘accumulated profits’ wherever 
it occurs in this clause, shall not elade capital gains arising before the rst da 
of April, 1946; ” 

(c) in sub-section (3) of section 12-B, after the words “property of 
assessee ’’ the words “‘ by succession, inheritance or devolution or ” shall be 1 


(2) The amendments made by sub-section (1) shall have effect in 
to all assessments to income-tax or super-tax for the year ending on the 
of March, 1948, and subsequent years. 
ee an ap nearer 3. (1) In the Business Profits Tax A 

(a) after the first proviso to section 5, the following furth 
be inserted, namely :— 

“ Provided further that where the profits of a part only o 
on by a person who is not resident in British India or not or 
accrue or arise in British India or are deemed under the Indi 
1922, 80 to accrue or arise, then, except where the business 
a person who is resident, but not ordinarily resident, in Briti 
in India, this Act shall apply only to such part of the busin 
for all the purposes of this Act be deemed to be a separate 


(b) in sub-section.(1) of section 11, after the wor 
““and taxable profits ’’ shall be inserted ; 


- 
4 


















A iene 
mrad 
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dé (c) in section 19, after the words “ provisions of this Act” the words 
and with such modifications, if any, as may be prescribed ” shall be inserted ; 

(d) in Schedule II, after rule, 2, the following rule shall be inserted, namely :— 

“2-A, Notwithstanding anything contained in rule 2, where only a part 
of the profits of a company is chargeable under the provisions of this Act, its capital 
shall be the sum Ascertained in accordance with the said rule diminished by an 
amount which bears to that sum the same proportion as the amount of its profits 
not so chargeable bears to its total profits. ”’ 

(2) The amendments made by sub-section (1) shall be deemed to have 
effect from the date on which the Business Profits Tax Act, 194.7, came into force. 


THE INDIAN TRADE UNIONS (AMENDMENT) ACT, 1947. 


Aart No. XLV oF 1947. 
| 20th December, 1947- 
An Act further to amend the Indian Trade Unions Act, 1926. 
WHEREAS it is expedient further to amend the Indian Trade Unions Act, 
1926 (XVI of 1926), for the purposes hereinafter appearing ; 
It is hereby enacted as follows —- 
Short title and commence- I, a This Act may be called Tue INDIAN 
ment, TRADE Unions (AMENDMENT) ACT, 1947. 
(2) It shall come into force on such date as the Central Government may, 
by notification in the official Gazette, appoint. 


Amendment of long title and 2. In the long title and preamble of caer 
endment of long title an . 2 regan 
preamble, Act XVI of 1056. TA a 1926 (hereinafter referred to 


(a) after the word “‘ registration ”? the words “and recognition ” shall be 
inserted ; | . 

(b) for the words ‘‘ registered Trade Unions in British India ” the words. 
“registered and recognised Trade Unions and to certain unfair practices in indus- 
rial or trade employment ?? shall be substituted. 


Amendment of section 2, 


Act XVI of 1926. 

(a) clauses (b) to, (A) shall be relettered as clauses (f), (g), (i), (J), (K), (m) 
and (n), respectively ; l 

(b) for the opening paragraph and clause (a), the following shall be substi- 
tuted, namely :— 

“In this Act, unlėss there is anything repugnant in the subject or context, — 

(a) ‘appropriate Government’ means, in relation to Trade Unions whose 
objects are not confined to one Province, the Central Government, and in relation 
to other Tradè Unions, but subject to the provisions of section 28-A, the Provincial 
Government ; 

(b) ‘employer’ means,— 

(1) in relation to an industry carried on by or under the authority of any 


3. In section 2 of the said Act,— 


- department of the Central Government or a Provincial Government, the autho- 


rity prescribed in this behalf, or where no authority is prescribed, the head of 
the department, — ; 

(ti) in relation to an industry carried on by or on behalf of a local authority, 
the chief executive officer of that authority, 

and includes an association of employers ; 

(c) ‘executive’ means the Seay by whatever name called, to which the 
management of the affairs of a Trade Union is entrusted ; : 

I—12 
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(d) ‘industry’? means any business, trade, undertaking, manufacture or 
calling of employers, and includes any calling, service, employment, handicraft 
or industrial occupation or avocation of workmen ; 

(e) ‘Labour Court’ means, in relation to a Trade Union, a Labour Court 
appointed by the appropriate Government under sub-section (1) of section 28-B ; ” ; 

9) after clause (g) as relettered by this section, the following clause shall be 
inserted, namely :— 

“ (h) “ recognized Trade Union” means a Trade Union recognised under 
this Act;’; 

(d) after clause (k) as relettered by this section, the following clause shall 
be inserted, namely :— 

I) “strike” has the meaning assigned to it in the Industrial Disputes 
Act, 1947 ((XIV of 1947), “illegal strike ” means a strike which by virtue of any 
law for the time being in force is illegal, and “ irregular strike’? means an illegal 
strike or a strike declared by a Trade Union in contravention of its rules referred 
to in clause (d) of section 28-D.”’ 

Insertion of new Chapter . After Chapter'III of the said Act the 
a E Piee Chapters bal be inserted, namely :— 


of 1926. 
CHAPTER ITT-A. 
Recognition of Trade Unions. 


28-A. Notwithstanding anything to the contrary in the definition of ““ the 
appropriate Government”? in section 2, the Central 


Modification of the defini- Government shall be deemed to be the appropriate ~. 


tion of “ appropriate Govern- Government for the purposes of this Chapter in res- 
aa aa Si ie pect of Trade a ah of workmen employed 
by the Central Government or by a Federal Railway or in a major port, mine 
or oilfield. _ 2 

Explanation.—In this section and for the purposes of this Chapter, a Trade 
Union of which not less than fifty per cent. of the members are workmen employed 
by the Central Government or by a Federal Railway or in a major port, mine or 
oilfield shall be,deemed to be a Trade Union consisting or workmen employed 
by the Central Government or by a Federal Railway or in a major port, mine 
or oilfield as the case may be. 

Kagiatan aait 28-B. (1) For the purposes of this Chapter, the 
te ing penn aa aé “a. appropriate Government shall appoint such number 
Labour Courts. of Labour Courts as it considers necessary, consisting 

of one or more persons each of whom— 

(a) is, or has been, a Judge of a High Court or a District Judge, or 

(5) is qualified for appointment as a Judge of a High Court : 

Provided that the appointment to a Labour Court of any person not qualified 
under clause a) shall be made in consultation with the High Court of the Province 
in which the Labour Court has or is intended to have, its usual place of sitting. 

(2) Every Labour Court shall have all the powers of a Civil Court for the 
purposes of receiving evidence, administering oaths, enforcing the attendance of 
witnesses, and compelling the discovery and production of documents, and shall 
be deemed to be a Civil Court within the meaning of sections 480 and 482 of the 
Code of Criminal Procedure, 1898 (V of 1898). 

(3) The proceedings of Labour Courts shall be regulated and conducted 
in such manner as may be prescribed. 

28-C. (1) Where an employer agrees to recognize a Trade Union, a memoran- 
dum of agreement signed by the employer and the 

Recognition by agreement. Officers of the Trade Union, or their authorised represen- 

tatives, may be presented to the Registrar who shall 
record the memorandum in a register in the prescribed manner. 
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| (2) Such an agreement may be revoked by either party thereto on applica- 
tion made to the Registrar in the prescribed manner, 


_ (3) While such an agreement isin force, the Trade Union shall, in its 
relations with the employers with whom the agreement is made, have all the rights 
ofa recognized Trade Union under this Act, and shall for all other purposes be 
deemed tobe a recognized Trade Union. 


Gana 7 28-D. A Trade Union shall not be entitled to 
eo Or Tecegnilion recognition by order of a Labour Court under sectio 

by ord 5 27 as R 

S Cokek eee a NG fulfils the following conditions, namely : 


(a) that all its ordinary members are workmen employed in the same 
industry or in industries closely allied to or connected with one another : 

(5) that it is representative of all the workmen employed by the employer 
in that industry or those industries ; 

(c) that its rules do not provide for the exclusion from membership of any 
class of the workmen referred to in clause (6) ; 

(d) that its rules provide for the procedure for declaring a strike ; 

(¢) that its rules provide that a meeting of its executive shall be held at 
least once in every six months ; 

(f) that it is a registered Trade Union, and that it has complied with all 
the provisions of this Act : 

Provided that the reference in clause (b) to “the employer ” shall as respects 
recognition by an association of employers, be construed as a reference to all the 
employers who are members of the association. 


28-E. (1) Where a registered Trade Union having applied for recognition 
Sk to an employer has failed to obtain recognition within 
Pr tomar ce sagt soi a period of three months from the date of making 
a nee Ta © such application, it may apply in writing, setting 
out such particulars as may be prescribed, to the 

Labour Court for recognition by that employer. 

(2) A single application may be made under sub-section (1) for recognition— 

(a) by more than one employer, or 

(b) by an association of employers as well as one or more members thereof. 

(3) The Labour Court may call for further information for the purpose of 
ascertaining whether the Trade Union is entitled to recognition by the employer 
under this section, and if the Trade Union fails to supply the required information 
within the time granted, the Labour Court may dismiss the application. 

(4) The Labour Court shall, after serving notice in the prescribed manner 
on the employer, investigate whether the Trade Union fulfills the conditions for 
recognition set out in section 28-D, and in deciding whether the condition set out 
in clause (b) thereof is fulfilled, the Labour Court shall have regard to, but shall 
not be bound by the fact whether the proportion which the number of the workmen 
referred to in the said clause who are members of the Trade Union and are not 
in arrears of their subscription for any period exceeding three months, bears to 
the total number of such workmen is less, or not less, than such percentage, if any, 
as may be prescribed in this behalf, either generally, or in respect of any particular 
locality or any particular employer or class of employers, or any particular industry 
or class of industries, 

(5) Ifthe Labour Courtis satisfied that the Trade Union is fit to be recognized 
by the employer, it shall make an order directing such recognition and may, where 
the recognition is to be by an association of employers, further direct, by the same 
or a subsequent order, recognition by every member of the association in relation to 
whom the ‘Trade Union fulfills the condition set out in clause (b) of section 28-D. 

(6) Every order made under sub-section (5) shall be forwarded to the appro- 
priate Government which shall notify it in the official Gazette, and while a recog- 
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nition directed by such order is in force the Trade Union shall, in its relations with 
the employer concerned, have all the rights of a recognised Trade Union under 
this Act and shall for all other purposes be deemed to be a recognized Trade Union. 


28-F. (1) The executive of a recognized Trade Union shall be entitled to 

; : negotiate with employers in respect ofmatters connected 

foe of recognized Trade iih the employment or non-employment or the terms 

| = of employment or the conditions of labour of all or 

- any of its members, and the employer shall receive and send replies to letters sent 
by the executive on, and grant interviews to that body regarding such matters. 


(2) Nothing in sub-section (1) shall be construed as requiring an emplcyer 


to send replies to letters on, or grant interviews regarding matters on which, as- 


a result of previous discussion with the executive of the Trade Union, the employer 
has arrived at a conclusion, whether in agreement with the executive or not, unless 
a period of at least three months has elapsed since the said conclusion was intimated 
to the executive, or unless there has been a change in circumstances. 


(3) Any dispute between the employer and the executive of a recognized 
Trade Union as to whether a conclusion has been arrived at, or whether there 
has been a change in circumstances, within the meaning of sub-section (2), shall 
be referred to the Registrar whose decision shall be final. 


_ (4) The executive of a recognised Trade Union shall be entitled to display 
notices of the Trade Union in any premises where its members are employed, 
and the employer shall afford the executive reasonable facilities for that purpose. 


' 28-G. (1) Where the recognition of a Trade Union has been directed peed 

oh section 28-E, the Registrar or the employer may apply 

lah ee ee if writing to the Labour Court for withdrawal of 
the recognition on any of the following grounds, namely :— 


(a) that the executive or the members of the Trade Unicn have committed 


any unfair practice set out in section 28-J within three months prior to the date 
of the application ; 


_ (8) that the Trade Union has failed to submit any return referred to im 
section 281 ; 


(c) that the Trade Union has ceased to be representative of the workmen 
referred to in clause (b) of section 28-D. 


(2) On receipt of an application under sub-section (1) the Labour Ccurt 
shall, unless it thinks fit to dismiss the application summarily, serve notice in the 


prescribed manner on the Trade Union to show cause why its recognition should 
not be withdrawn. 


(3) If after giving a reasonable opportunity to the Trade Union to show 
cause the Labour Court is satisfied that the Trade Union is no longer fit to be reccg- 
nized, it shall make an order declaring that the recognition of the Trade Union 
has been withdrawn, and forward a copy of the order to the appropriate Govern- 
ment which shall notify it in the official Gazette. 


4 
| 


28-H. On the expiry of not less than six months from the date of withdrawal. ` 


of recognition, of a Trade Union under sub-section: 
Application for fresh recog- (3) of section 28-G, the Trade Union, if it continues. 
nition. to be a registered Trade Union, may again apply for 
recognition and the procedure laid down in this Act 
shall apply in respect of such application as if it were an original application for 

recognition. 
28-I, Every Trade Union recognized under sec- 
Recognized Trade Unions tion28-Eshallsubmitto the Registrar at the prescribed 
to submit prescribed returns. time and in the prescribed manner such returns, in 
addition, to those referred to in section 28, as may 

be prescribed. ` 
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CHAPTER III-B. 
Unfair practices. 


Unfa; aka 28-J. The following shall be deemed to be unfair 
nized Trade Unions,” “E practices on the part of a recognized Trade Union, 
l namely :— 


| (a) for a majority of the members of the Trade Union to take part in an 
irregular strike ; 

(b) for the executive of the Trade Union to advise or actively to support 
or to instigate an irregular strike ; 


(c) for an officer of the Trade Union to submit any return required by or 
under this Act containing false statements. 


Unfair practices by em- 28-K. The following shall be deemed to be unfair 
ployers. . practices on the part of an employer, namely :— 

(a) to interfere with, restrain, or coerce his workmen in the exercise of 
their rights to organise, form, join or assist a Trade Union and to engage in concerted 
activities for the purpose of mutual aid or protection ; 

(b) to interfere with the formation or administration of any Trade Union 
or to contribute financial or other support to it; 

(c) to discharge, or otherwise discriminate against, any officer of a recognised 
Trade Union because of his being such officer ; 

(d) to discharge or otherwise discriminate against any workman because 
he has made allegations or given evidence in an inquiry or proceeding relating to 
any matter such as is referred to in sub-section (1) of section 28-F, 

(e) to fail to comply with the provisions of section 28-F ; 

Provided that the refusal of an employer to permit his workmen to engage in 


Trade Union activities during their house, of work shall not be deemed to be an 
unfair practice on his part.” 


Amendment of section 29, 5. (1) To sub-section (1) of section 29 of the 
Act XVI of 1946. said Act the following proviso shall be added, namely :— 
““ Provided that the making of regulations under this section for the purpsse 
of carrying into effect the provisions of Chapter III-A shall be deemed to be a 
purpose of that Chapter within the meaning of section 28-A.” 
(2) To the said section 29 the following sub-section shall be added, namely :— 
“ (3) The Central Government may give directions to a Provincial Govern- 
ment as to the regulations to be made under this section for prescribing the per- 
centages referred clear to in sub-section (4) of section 28-E.” 
Amendment of section gr, 6. I 3 ‘d 
Act XVI of 1926. - dn section 31 of the said Act,— 
(a) in sub-section (1)— 
© after the word “‘registered ” the words “or recognized °? shall be 
inserted ; 


(ii) for the word “statement” the words “statement, return” shall be 
substituted ; 
(b) in sub-clause (2), after the words “that section ” the words and figures 
“‘or in or from any return referred to in section 28-I shall be inserted. 
Insertion of new section 32-A 7. After section 32 of the said Act the following 
in Act XVI of 1926. section shall be inserted, namely :— 
“32-A. (1) Any employer who commits any unfair practice set out in 


section 28-K shall be punishable with fine which may 
Penalty for unfair practices. extend to one thousand rupecs. 


(2) Where a Criminal Court imposes a fine, or confirms in appeal, 
revision or otherwise a sentence of fine imposed, on an employer for committing 
. an unfair practice set out in clause (c) or clause (d) of section 28-K it may, when 
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passing judgment, order the whole or any part of the fine to be applied in the 
payment to any person of compensation for loss or injury caused by the unfair 
practice.”’ ! 


THE UNITED NATIONS (PRIVILEGES AND IMMUNITIES) ACT, 1947. 


Act No. XLVI oF 1947. 

An Act to give effect to the Convention of the Privileges and Immunities of the United 
Nations. ` 

WHEREAS it is expedient to give effect to the Convention on the Privileges and 
Immunities of the United Nations, and to enable similar privileges and immunities 
to be enjoyed by other international organisations and their representatives and. 
officials ; 

It is hereby enacted as follows :— . 


I. This Act may be called THE UNITED NATIONS 
(PRIVILEGES AND IMMUNITIES) ACT, 1947. 


2. (1) Notwithstanding anything to the contrary 

Conferment on United Na- Contained in any other law, the provisions set out in the 

tions and its representatives schedule to this Act of the Convention on the Privileges 

and officers of certain privi- and Immunities, adopted by the General Assembly of the 

leges and immunities. United Nations on the 13th Day of February, 1946, 
shall have the force of law in India, 


(2) The Central Government may, from time to time, by notification in the 
official Gazette, amend the Schedule in conformity with any amendments, duly 
made and adopted, of the provisions of the said Convention set out therein. 


3. Where in pursuance of any international agreement, convention or other 
Panen io -eonia ., instruments it is necessary to accord to any international 
srivileges and anak alan organization and its representatives’ and officers’ pri- 
other international organisa- vileges and immunities in India similar to those con- 
tions and their representatives tained in the provisions set out in the Schedule, the 
and officers. Central Government may, by notification in the official 
Gazette, declare that the provisions set out in the Schedule shall, subject to such 
modifications, if any, as it may consider necessary or expedient for giving effect 
to the said agreement, convention or other instrument, apply mutatis mutandis to the 
international organization specified in the notification and its representatives and 
officers, and thereupon the said provisions shall apply accordingly and, notwith- 
standing anything to the contrary contained in any other law, shall in such appli- 
cation have the force of law in India. 


4. The Central Government may make rules for 
carrying out the purposes of this Act. 


Short title. 


Power to make rules. 


THE SCHEDULE. 
(See Sections 2 and 3). 
ARTICLE I. 


JURIDICAL PERSONALITY. 

Section 1. The United Nations shall possess juridical personality. 
It shall have the capacity : 

(a) to contract ; 

(b) to acquire and dispose of immovable and movable property ; 

(c) to institute legal proceedings. 

ARTICLE II. 
PROPERTY, FUNDS AND ASSETS, 

SECTION 2. The United Nations, its pro and assets wherever located and by whomsoever 
held, shall enjoy immunity from every form of legal process except in so far as in any particular case 
it has expressly waived its immunity. It is, however, understood that no waiver of immunity shalli 
extend to any measure of execution. 
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SECTION 3. The premises of the United Nations shall be inviolable. The property and assets 
of the United Nations, wherever located and by whomsoever held, shall be immune from search, 
requisition, confiscation, expropriation and any other form of interference, whether by executive, 
administrative, judicial or legislative action. 

SECTION 4. The archives of the United Nations, and in general all documents belonging to it 
or held by it, be inviolable wherever located. 

SECTION 5. Without being restricted by financial controls, regulations or moratoria of any 

d, 


(a) the United Nations may hold funds, gold or currency of any kind and operate accounts 
in any currency ; 

(b) the United Nations shall be free to transfer its funds, gold or currency from one country 
to another or within any country and to convert any currency held by it into any other currency. 

SECTION 6. In exercising its rights under section 5- above, the United Nations shall pay due 
regard to any representations made by the Government of any Member in so far as it is considered 
that effect can be given to such representations without detriment to the interests of the United. 
Nations. 

SECTION 7. The United Nations, its assets, Income and other property shall be: 

(a) exempt from all direct taxes; it is understood, however, that the United Nations will 
not claim exemption from taxes which are, in fact, no more than charges for public utility services ; 

(b) exempt from customs duties and prohibitions and restrictions on imports and exports 
in respect of articles imported or exported by the United Nations for its official use. It is understood, 
however, that articles imported under such exemption will not be sold in the country into which 
they were imported except under conditions agreed with the Government of that country ; 

(c) exempt from customs duties and prohibitions and restrictions on imports and exports. 
in respect of its publications. 

SECTION 8. While the United Nations will not, as a eral rule, claim exemption from excise 
duties and from taxes on the sale of movable and immovable property which form part of the price 
to be paid, nevertheless when the United Nations is making important purchases for official use of” 
property on which such duties and taxes have been charged or are chargeable, Members will, whenever 
possible make appropriate administrative arrangements for the remission or return of the amount 
of duty or tax. " 

ARTICLE III. 


FACILITIES IN RESPEGT OF COMMUNICATIONS, 

SECTION 9. The United Nations shall enjoy in the territory of each Member for its official 
communications treatment not less favourable than that accorded by the Government of that Member 
to any other Government including its diplomatic mission in the matter of priorities, rates and taxes 
on mails, cables, telegrams, radiograms, telephotos, telephone and other communications; and 
press rates for information to the press and radio. No consorship shall be applied to the official’ 
correspondence and other official communications of the United Nations. 

SECTION 10. The United Nations shall have the right to use codes and to despatch and receive 
its correspondence by courier or in bags, which shall have the same immunities and privileges as. 
diplomatic couriers and bags. 

ARTICLE IV. 
° THE REPRESENTATIVES OF MEMBERS. 


SECTION 11. Representatives of Members to the rincipal and subsidiary organs of the United’ 
Nations and to conferences convened by the United ations, shall, while exercising their inicio 
and during their journey to and from the place of meeting, enjoy the following privileges andi 
immunities ; 

(2) immunity from personal arrest or detention and from seizure of their personal baggage, . 
and, in respect of words spoken or written and all acts done by them in their capacity as represen-- 
tatives, immunity from legal process of every kind ; 

(6) inviolability for all papers and documents ; 

(c) the right to use codes and to receive papers or correspondence by courier or in sealed bags; 

. (d) exemption in respect of themselves and their Pau from immigration restrictions, aliens 
registration or national service obligations in the state ey are visiting or through which they are- 
passing in the exercise of their functions ; 

(e) the same facilities in respect of currency or exchange restrictions as are accorded to repre- 
sentatives of foreign governments on temporary official missions ; 

(f) the same immunities and facilities in ect of their personal i 
to diplomatic envoys ; and also igi j baggage as are accorded in 

: (2) such other privileges, immunities and facilities not inconsistent with the foregoing as 
diplomatic envoys enjoy, except that they shall have no right to claim exemption from customs duties 
on good umported (otherwise than as part of their personal baggage) or from excise duties or sales 

es. 

SECTION 1g. In order to secure, for the representatives of Members to the princi J 
subsidiary organs of the United Nations and to conferences convened by the United Nations, ped 
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freedom of speech and independence in the discharge of their duties, the immunity from legal process 
in respect of words spoken or written and all acts done by them in discharging their duties shall 
pean ies to be accorded, notwithstanding that the persons concerned are no longer the representatives 
of Members. 


Srcrion 13. Where the incidence of any form of taxation d ends upon residence, periods during 
which the representatives of Members to the principal and subsidiary organs of the United Nations 
and to conferences convened by the Unit ations are present in a state for the discharge of their 
duties shall not be considered as period of residence. 


Section 14. Privileges and immunities are accorded to the representatives of Members not 
for the personal benefit of the individuals themselves, but in order to safeguard the independent 
exercise of their functions in connection with the United Nations. Consequently, a Member not 
only has the right but is under a duty to waive the immunity of its representative in any case where 
in the opinion of the Member the immunity would impede the course of justice, and it can be waived 
without prejudice to the purpose for which the jmmunity is accorded. 

SEQTION 15. The provisions of sections 11, 12 and 1g are not ap licable as between a repre- 
sentative and the authorities of the state of which he is a national or of which he is or has been the 
representative. 

Szcrion 16. In this article the expression “ representatives ” shall be deemed to include all 
delegates, deputy delegates, advisers, technical experts and secretaries of delegates. 


ARTICLE V. 
OFFIOIALS. 


Section 17. The Secretary-General will specify the categories of officials to which the provisions 
of this Article and Article VII shall apply. He shall submit these categories to the General Assembly. 
‘Thereafter these categories shall be communicated to the Governments of all Members, The names 
of the Officials included in these categories shall from time to time be made known to the Government 


of Members. 

Seoron 18. Officials of the United Nations shall : 

(a) be immune from legal process in respect of words spoken or written and all acts performed 
by them in their Official capacity ; 

(b) be exempt from taxation on the salaries and emoluments paid to them by the United 
Nations : 

(c) be immune from national service obligations ; 

(d) be immune, together with their spouses and relatives dependent on them, from immigration 
restrictions and alien registration : 

(a) be accorded the same privilegs in respect of exchange facilities as are accorded to the 
officials of comparable ranks forming part of diplomatic missions to the Government concerned ; 

be given, together with their spouses and relatives dependent on them, the same repatriation 

facilities in time of international crisis as diplomatic envoys ; 

(g) have the right to import free of duty their furniture and effects at the time of first taking 
up their post in the country in question. 

SECTION 19. In addition to the immunities and privileges specified in section 18, the Secretary- 
General and all Assistant Secretaries-General shall be accorded in respect of themselves, their spouses 
minor children the privileges and immunities, exemptions and facilities accorded to diplomatic envoys, 
in accordance with international law. 

SECTION 20. Privileges and immunities are granted to officals in the interests of the United Nations 
and not for the personal benfit of the individuals themselves. The Secretary-General shall have 
the right and the duty to waive the imm unity of any official in any case where, in his opinion, the 
immunity would impede the course of justice and can be waived without prejudice to the interests 
of the United Nations. In the case of the Secretary-General, the Security Council shall have the 
right to waive immunity. 

Secrion 21. The United Nations shall co-operate at all times with the appropriate authorities 
of Members to facilitate the proper administration of justice, secure the observance of police regulations 
and prevent the occurrence of any abuse in connection with the privileges, immunities and facilities 
mentioned in this Article. 

ARTICLE VI. 
EXPERTS ON MISSION FOR THE UNITED NATIONS. 

SEcTION 22. Experts (other than officials aaa A within the scope of Article V) performing 
missions for the United Nations shall be accorded such privileges and immunities as are necessary 
for the independent exercise of their functions during the period of their missions, including the time 
-spent on journeys in connection with their missions. particular they shall be accorded ; 

(a) immunity from personal arrest or detention and from seizure of their personal baggage ; 

(b) in respect of words spoken or written and acts done i crag in the course of the performance 
_of their mission, immunity from legal | as of every kind, is immunity from legal process shall 
continue to be accorded notwithstanding that the persons concerned are no longer employed on 
missions for the United Nations ; 

(c) inviolability for all papers and documents 5 
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(d) for the purpose of their communication with the United Nations, the right to use codes 
and to receive papers or correspondence by courier or in sealed bags ; 


(¢) the same facilities in respect of currency or exchange restrictions as are accorded to 
representatives of foreign governments on temporary official missions ; 


` (f) the same immunities and facilities in respect of their personal baggage as are accorded 
to diplomatic envoys. 


SECTION 23. Privileges and immunities are granted to rts in the interests of the United 
Nations and not for the personal benefit of the individuals themselves. The Secretary-Generar 
shall have the right and the duty to waive the immunity of any expert in any case where, in his 
pinion, the immunity would impede the course of justice and it can be waived without prejudice 
to the interests of the United Nations. 

ARTICLE VII. 
UNITED Nations LAISSEZ-PASSER., 


SECTION 24. The United Nations may issue United Nations laissez-passer to its officials, These 
laissez-passer shall be recognized and accepted as valid travel documents by the authorities of Members, 
taking into account the provisions of section 25. 

SECTION 25. Applications for visas (where required) from the holders of United Nations laissez- 
asser, when accompanied by a certificate that they are travelling on the business of the United 
ations, shall be dealt with as speedily as possible. In addition, such persons shall be granted faci- 

lities for speedy travel. 

Szotion 26. Similar facilities to those specified in section = isan be accorded to qrts 
and other persons who, though not the holders of United Nations laissez-passer, have a Aa dada 
that they are travelling on the business of the United Nations. 


SECTION 27. The Secretary-General, Assistant Secretaries-General and Directors travelling 
on United Nations laissez-passer on the business of the United Nations shall be granted the same 
facilities as are accorded to diplomatic envoys. 


SecTION 28. The provisions of this article may be applied to the comparable officials of specia- 
‘lized agencies if the agreements for relationship ane under Article 63 of the Charter so provide. 


ARTICLE VIII. 
SETTLEMENT OF DISPUTES. 


Section 29. The United Nations shall make provisions for appropriate modes of settle- 
ment of : : 


(a) disputes arising out of contracts or other disputes of a private law character to which 
the United Nations is a party ; 


(b) disputes involving any official of the United Nations who by reason of his official position 
-enjoys immunity, if immunity has not been waived by the Secretary-General. 

Szarion go. All differences arising out of the interpretation or application of the present con- 
‘vention shall be referred to the International Court of Justice, unless in any case it is agreed by the 
‘parties to have recourse to another mode of settlement. If a difference arises between the United 
Nations on the one hand and a Member on other hand, a request shall be made for an advisory opinion 
on any legal question involved in accordance with Article 96 of the Charter and Article 65 of the 
‘Statute of the Court. The opinion given by the Court shall be accepted as decisive by the parties. 


THE EXTRA-PROVINCIAL JURISDICTION ACT, 1947. 


Act No, XLVII or 1947, 


[24th December, 1947. 
An Act to provide for the exercise of certain Extra-provincial Jurisdiction of the Central 
Government. 


Wuereas by treaty, agreement, grant, usage, sufferance and other lawful 
means, the Central Government has, and may hereafter acquire, jurisdiction in 
and in relation to areas outside the Provinces of India ; 


It is hereby enacted as follows :— 


1. This Act may be called THe Extra-ProvinciAL 


Short title. JURISDICTION AQT, 1947. 


I—18 
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Definitions. 2. In this Act,— 
(a) “ extra-provincial jurisdiction ” means any jurisdiction which by treaty, 
agreement, grant, usage, sufferance or other lawful means the Central Govern- 
ment has for the time being in or in relation to any area outside the Provinces ; 


(b) “jurisdiction ° includes rights, power and authority. ke 
3. (1) It shall be lawful for the Central Govern- 
Exercise of jurisdiction. ment to exercise extra-provincial jurisdiction in such 


manner as it thinks fit. 


(2) The Central Government may delegate any such jurisdiction as aforesaid 
to any officer or authority in such manner and to such extent as it thinks fit. 


4. (1) The Central Government may, by notification in the official Gazette,, 

make such orders as may seem to it expedient for the 

Power to make orders. effective exercise of any extra-provincial jurisdiction of 
: the Central Government. 


(2) Without prejudice to the generality of the powers conferred by sub- 
section (1), any order made under that sub-section may provide— 


(a) for determining the law and procedure to be observed, whether by 
applying with or without modifications all or any of the provisions of any enactment 
in force in any Province or otherwise ; 


(6) for determining the persons who are to exercise jurisdiction, either 
generally or in particular cases or classes of cases, and the powers to be exercised 
by them ; ; 

(c) for determining the courts, judges, magistrates, and authorities by whom, 
and for regulating the manner in which, any jurisdiction auxiliary or incidental 
to or consequential on the jurisdiction exercised under this Act is to be exercised. 
within any Province; and 

(d) for regulating the amount, collection and application of fees. 


5. Every act and thing done, whether before or after the commencement 

of this Act, in pursuance of any extra-provincial juris— 

Validity of acts done in pur- diction of the Central Government in an area outside 
suance of jurisdiction. the Provinces shall be as valid as ifit had been done 


according to the local law then in force in that area. 


6. (1) If in any proceeding, civil or criminal, in a Court established in the 

Provinces or by the authority of the Central Government 

Evidence as to existence or outside the Provinces, any question arises as to the- 

extent of jurisdiction, existence or extent of any extra-provincial jurisdiction 

a of the Central Government, the Secretary to the Govern- 

ment of India in the appropriate department shall, on the application of the Court,, 

send to the Court the decision of the Central Government on the question, and 
that decision shall for the purposes of the proceeding be final. 


(2) The Court shall send to the said Secretary, in a document under the 
seal of the Court or signed by a judge of the Court, questions framed so as properly- 
‘to raise the question, and sufficient answers to those questions shall be returned 
to the Court by the Secretary and those answers shall on production thereof be 
conclusive evidence of the matters therein contained. 


; 7. (1) The Extra-Provincial Jurisdiction Ordinance: 
Repeal ang saying: 1947 (XV of 1947) is hereby repealed. 


(2) Any order made, anything done or any action taken in exercise of any 
power conferred by or under the said Ordinance shall be deemed to have been 
made, done or taken in exercise of powers conferred by or under this Act as i£ 
this Act has commenced on the 27th day of August, 1947. 
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THE INDIAN NURSING COUNCIL ACT, 1947. 


` 


Act No. XLVIII or 1947. 
L31st December, 1947- 
An Act to constitute an Indian Nursing Council. 


WHEREAS it is expedient to constitute an Indian Nursing Council in order to 
establish a uniform standard of training for nurses, midwives and health visitors. 


It is hereby enacted as follows — 


Short title, extent and com- I. (1) This Act may be called Tue INDIAN 
mencement. Nursine Council AoT, 1947. 


(2) It extends to all the Provinces of India. 
(3) It shall come into force at once. 


2. In this Act, unless there is anything repugnant 


In ion. i j 
terpretation in the subject or context, — 


(a) “the Council’? means the Indian Council of Nursing constituted 
under this Act; : ~ 

(b) “Prescribed °? means prescribed by regulations made under section 
16; l 

(c) “* Provincial Council” means a Council (by whatever name called) 
constituted under the law of a Province to regulate the registration of nurses 
midwives or health visitors in the Province ; : 


(d) “* Provincial register’? means a register of nurses, midwives or health 
visitors maintained under the law of a Province ; 


ne 5 3. (1) The Central Government shall as soon as 
i on and compos = may be constitute a Council consisting of the followi 
won ai tae Council: | members, namely :— > 
(a) one nurse enrolled in a Provincial register elected by each Provincial 
Council ; : ; 
(b) one member elected from among themselves by the heads of institutions 
in which training is given in nursing administration to nurses enrolled in a 
provincial register ; h 4 
` (c) one member elected from among themselves by the heads of institutions 
in which health visitors aré trained; < 
(d) one member elected by the Medical Council of India ; 
(e) one member elected by the Central Council of the Indian Medica 
Association ; t 
(f) one member elected by the Council of the Trained Nurses Association, 
of India; ~ 
(g) one midwife enrolled in a Provincial register, elected by each Provinciat 
Council in rotation in the following Order, namely :— 
(1): Bombay, West Bengal, and East Punjab 
(11) Madras, the United Provinces, and Orissa 
. (iii) the Central Provinces and Berar, Bihar and Assam ; 
(A) the Director-General of Health Services, ex officio ; 
(i) the Chief Principal Matron, Medical Directorate, General Headquarters, 
ex officio ; | 
(3) the Chief Nursing: Superintendent, office of the Director-General of 
Health Services, ex officio ;- 
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a (k) the Director of Maternity and Child Welfare, Indian Red Cross Society, 
ex officio , r 

= (D the Chief Administrative Medical Officer of each Governor’s Province 
or if the Provincial Government in any case so directs, the Superintendent of Nursing 


(by whatever name called) in the office of the Chief Administrative Medical Officer 
of the Province, ex officio 


(m) four Provincial Directors of Public Health, ex officio, in rotation in w~ 
following Order, namely :— 


(i) Madras, the United Provinces, the Central Provinces and Berar, and 
Bihar, 


(ii) Bombay, West °? “ngal, Rast Punjab, and Assam ; 
(n) four members nominated by the Central Government, of whom at 


least two shall be nurses, midwives, or health visitors enrolled in a Provincial register 
and one shall be ai experienced educationalist ; 


(0) two members elected by the Central Legislature. 


(2) The President of the Council shall be elected by the members of the 
Gouncil from among themselves : 


Provided that for five years from the first constitution of the Gouncil the 
President shall be a person nominated from amongst the members of the Council 
by the Central Government, who shall hold office during the pleasure of the Central 
Government. 


(3) No act done by the Council shall be questioned on the ground merely 
of the existence of any vacancy in, or any defect in the constitution of, the Council. 


4. The Council constituted under section 3 shall be a body corporate by the 
name of the Indian Nursing Council, having perpetual 
succession and a common seal, with power to acquire 
property both moveable and immoveable, and s by 
the said name sue and be sued. 


Incorporation of the Coun- 
cil. 


5. (1) Elections under sub-section (1) of section 3 by Provincial Councils 
shall be conducted in accordance with rules made 
in this behalf by the respective Provincial Governments, 
aad where aay dispute arises regarding any such election it shall be referred to 
the Provincial Government concerned whose decision shall be final. 


(2) -Other elections under that sub-section shall be conducted in the pres- 
cribed manner, and where any dispute arises regarding any such election it shall 
be referred to the Central Government whose decision shall be final. 


6. (1) Subject to the provisions of this section, an elected or ncminated 

a i member, other than a nominated President, shall hold 

a office casua' office for a term of five years from the date of his election 

ane or nomination or until his successor has been duly 
elected or nominated, whichever is longer. : 


Mode of elections. 


2) Anelected or nominated member may at any time resign his membership 
by writing under his hand addressed to the President, and the seat of such member 
shall thereupon become vacant. ; 


(3) An elected or nominated member shall be deemed to have vacated his 
seat if he is absent without excuse sufficient in the opinion of the Council from three 
consecutive meetings of the Council where the interval between the first and third 
of the said meetings exceeds six months. 


(4) A casual vacancy in the Council shall be filled by fresh election or 
nomination, as the case may be, and the person elected or nominated to fill the 
vacancy shall hold office only for the remainder of the term for which the member 
whose place he takes was elected or nominated. 


N 
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(5) Members of the Counci! shall be eligible for re-election or re-nomination. 


d 6) Members of the Council being Provincial Directors of Publié Health 
_ Should be deemed to be nominated members for the purposes of this section. ` 


7. (1) The Council shall hold its first meeting at such time and place as ` 


Mectings. may be appointed by the President, and thereafter the 


Council shall t at 
appointed by the Council. - | meet at such time and place as may be 


(2) Until otherwise prescribed, ten members of the Council shall form a 


quorum and all the acts of the Council shall be decided by a majority of the members. 
present and voting. 


8. (1) The Secretary of the Council (who may also, if it is deemed expediens 

ee by the Council, act as Treasurer) shall, for three yeart 

ape ba ciel and from the first constitution of the Council, be a person 

pik i appointed by the Central Government and shall hold 
office during the pleasure of the Central Government. 


(2) The Council shall— . 
(a) elect from among its members a Vice-President ; 


(b) constitute from among its members an Executive Committee and such 
other Committees for general or special purposes as the Council deems necessary 
to carry out the purposes of this Act ; 


(c) subject to the provisions of sub-section (1), appoint a Secretary, who 
may also, if deemed expedient, act as Treasurer ; 

(d) appoint or nominate such other officers and servants as the Council 
deems necessary to carry out the purposes of this Act ; 


(e) require and take from the Secretary, or from any other officer or servant, 
such security for the due performance of hjs duties as the Council deems necessary ; 


(f) with the previous sanction of the Central Government, fix the fees and 
allowances to be paid to the President, Vice-President and members and the pay 
and allowances of officers and servants of the Council. 


g. (1) The Executive Committee shall ccnsist 
The Executive Committee, Of nine members, of whoni seven shall be elected by 
the Council from among its members. 


(2) The President and Vice-President of the Council shall be members 
ex officio of the Executive Committee, and shall be President and Vice-President, — 
respectively, of that Committee. 

(3) In addition to the powers and duties conferred and imposed upon it 
by this Act, the Executive Committee shall exercise and discharge such powers 
and duties as the Council may confer or impose upon it by any regulations which 
may be made in this behalf. 


10. (1) For the purposes of this Act, the qualifications included in the 
R PAE ae er Schedule shall be recognised qualifications, and the 
ecognition of qualifications |, aifications included in Part II of the Schedule shall 


be recognised higher qualifications. 


(2) Any authority within the Provinces of India which, being recognised by 
the Provincial Government for the purpose of granting any qualification, grants a 
qualification in general nursing, midwifery, health visiting or public health nursing, 
not included in the Schedule may apply to the Council to have such qualification 
recognised, and the Council may declare that such qualification, or such qualifica- 
tion only when granted after a specified date, shall be_a recognised qualification for 
the purposes of this Act. 


(3) The Council may enter into negotiations with any authority in any 
State or country outside, the Provinces of India which by the law of such State or 
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country is entrusted with the maintenance of a register of nurses, midwives or health 
visitors, for the settling of ascheme of reciprocity for the recognition of qualifi- 
cations, and in pursuance of any such scheme the Council may declare that a 
qualification granted by any authority in any such State or country, or such 
qualification only when granted after a specified date, shall be a recognised 
qualification for the purposes of this Act : 


Provided that no declaration shall be made under this sub-section in res” 
pect of any qualification, unless by the law and practice of the State or country in 
which the qualification is granted persons domiciled or originating in any Pro- 
vince of India and holding qualifications recognised under this Act are permitted to 
‘enter and practise the nursing profession in that State or country : 


Provided further that— 


(1) any reciprocal arrangements subsisting at the date of the commence- 
ment of this Act between a Provincial Council and any authority outside India 
for the recognition of qualifications shall, unless the Council decides otherwise, 
continue in force, and 


(îi) any qualification granted by an authority in any Indian State and 
recognised on the said date by a Provincial Council shall continue to be a recognised 
qualification for the purpose of registration in the Province until the expiry of three 
years from the said date, or until a scheme of reciprocity is concluded by the Council 
under this sub-section with the authority concerned, whichever is earlier. 


(4) The provisions of sub-sections (2) and (3) and of sections 14 and 15 
Shall apply mutatis mutandis to the declaration by the Council of a qualification 
granted in respect of post-certificate nursing training as a recognised higher qualifi- 
cation. 


11. Notwithstanding anything contained in any 
other law ,— 


(a) any recognized qualification shall be a sufficient qualification for enrol- 
ment in any Provincial register ; à 


Effect of recognition. 


(b) no person shall, after the date of the commencement of this Act, be 
entitled to be enrölled in any Provincial register as a nurse, midwife, health visitor, 
or public health nurse unless he or she holds a recognised qualification : 


Provided that any person already enrolled in any Provincial register before 
the said date may continue to be so enrolled notwithstanding that he or she 
may not hold a recognised qualification : 


Provided further that any person who was immediately before the said 
date entitled to be enrolled in any Provincial register but was not so enrolled 
shall, on application made in this behalf before the expiry of two years from the 
said date be entitled to be enrolled in that register ; 


(c) any person holding a recognised higher qualification shall be entitled 
to have the qualification entered as a supplementary qualification in any Pro- 
vincial register in which he or she is enrolled, and after the said date no person 
shall be entitled to have entered as a supplementary qualificaticn in any Provincial 
register any qualification which is not a recognised higher qualification. 


12. Every authority in any Province of India which grants a recognised 

he qualification or a recognised higher qualification shall 

_ Power to require informa- firnish such information as the Council may, from time 
tion as to courses of study and ; : ? bee 

training and examinations. to time, require as to the courses of study and training 

and examinations to be undergone in order to obtain 

such qualification, as to the ages at which such courses of study and examinations 

are required to be undergone and such qualifications conferred, and generally as 

to the requisites for obtaining such qualification. 
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13. (1) The Executive Committee may appoint such number of inspectors 

ipee as it deems necessary to inspect any institution recog- 

l nised as a training institution and to attend examinations 

held for the purpose of granting any recognised qualification or recognised higher 
qualification. 


(2) Inspectors appointed under this section shall report to the Executive 
Committee on the suitability of the institution for the purposes of training and on 
the adequacy of the training therein, or as the case may be, on the sufficiency of the 
examinations, 


(3) The Executive Committee shall forward a copy of such report to the 
authority or institution concerned, and shall also forward copies, with the remarks, 
if any, of the authority or institution concerned thereon, to the Central Government, 
and to the Provincial Government and Provincial Council of the Province in 
which the authority or institution is situated. 


< 2 14. (1) When, upon report by the Executive 
WANG kawal Oseng a Dh Committee, it appears to the Council— 


(a) that the courses of study and training and the examinations to be gone 
through in order to obtain a recognised qualification from any authority in any 
Province of India, or the conditions for admission to such courses or the standards of 
proficiency required from the candidates at such examinations are not in conformity 
with the regulations made under this Act or fall short of the standards required 
thereby, or 


(b) that an institution recognised by a Provincial Council for the training 
of nurses, midwives or health visitors does not satisfy the requirements of the 
Council,— 


the Council may send to the Government of the Province in which the authority 
or institution, as the case may be, is situated a statement to such effect, and the 
Provincial Government shall forward it, along with such remarks as it may think 
fit to the authority or institution concerned and, in a case referred to in clause (b) 
to the Provincial Council also, with an intimation of the period within which the 
authority or institution may submit its explanation to the Provincial Government. 


(2) on the receipt of the explanation or, where no explanation is submitted f 
within the period fixed, then on the expiry of the period, the Provincial Govern- 
ment shall make its recommendations to the Council. 


(3) The Council, after such further inquiry, if any, as it may think fit to 
make and in a case referred to in clause (b) of sub-section (1), after considering 
any remarks which the Provincial Council may have addressed to it, may declare, — 


(a) in a case referred to in clause (a) of that sub-section, that the quali- 
fications granted by the authority concerned shall be recognised qualifications 
only when granted before a specified date, or 


(b) in a case referred to in the said clause (b), that with effect from a date 
specified in the declaration any person holding a recognised qualification whose 
period of training and study preparatory to the grant to him of the qualifica- 
tion was passed at the institution concerned shall be entitled to be registered only 
in the province in which the institution is situated. 


(4) The Council may declare that any recognised qualification granted out- 
side the Provinces of India shall be a recognised qualification only if granted before 
a specified date. 


15. All declarations under section 10 or section 14 shall be made by 

resolution passed at a meeting of the Council called 

Mone OF declarations: for the purpose, and shall forthwith be published in 
the official Gazette. 


- 


r 
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16. (1) The Council may make regulations not inconsistent with this Act 

Po is hak Hi generally to carry out the provisions of this Act, and 

A a ai particular and without prejudice to the generality of 
the foregoing power, such regulations may provide for— 


(a) the management of the property of the Council and the maintenance 
and audit of its accounts ; 


_ (b) the manner in which elections referred to in sub-section (2) of section 5 
and in clause (a) of sub-section (2) of section 8 shall be conducted ; 


(c) the summoning and holding of the meetings of the Council, the times and 
places at which such meetings shall be held, the conduct of business thereat and 
the number of members necessary to constitute a quorum ; 


(d) prescribing the functions of the Executive Committee, the daana. 
and holding of meetings thereof, the times and places at which such meetings sh 
be held, and the number of members necessary to constitute a quorum ; 


(e) prescribing the powers and duties of the President and the Vice-President 


; (f) prescribing the tenure of office and the powers and duties of the Secretary, 
inspectors, visitors and other officers and servants of the Council ; i 


' (g) prescribing the standard curricula for the training of nurses, midwives 
and health visitors, for training courses for teachers of nurses, midwives and health 
visitors, and for training in nursing administration ; 

(A) prescribing the conditions for admission to courses of training as 
aforesaid ; 
(i) prescribing the standards of examination and other requirements to 
be satisfied to secure for qualifications recognition under this Act ; 


(j) any other matter which is to be or may be prescribed under this Act. 


(2) To enable the Council to be first constituted, the President may, with the 
previous sanction of the Central Government, make regulations for the conduct 
of the elections referred to in sub-section (2) of section 5, and any regulations so 
rece may be altered or rescinded by the Council in exercise of its powers under 
this section. 


Repeal of Ordinance XUI 17. (1) The Central Nursing Council Ordinance» 
of 1947. 1947, is hereby repealed. 


(2) Anything done or any action taken in exercise of any power conferred 
by or under the said Ordinance shall, so far as it is not inconsistent: with this 
Act, be deemed to have been done or taken in exercise of the powers conferred 
by or under this Act as if this Act had commenced on the 13th day of August, 1947. 


THE SCHEDULE 
(See sections 10 and 11.) 
PART I. 


A—General Nursing— 


Certificates (including senior and junior certificates) and Diplomas in Nursing issued by any 

of the following authorities, namely :— A . 

The Examination Board appointed by the Government of Madras. 

The Bombay Nurses, Midwives and Health Visitors Council. 

The mee Presidency Nursing Association (when issued before the rst day of January? 
1936). 

The Bengal Nursmg Council. 

The United Provinces State Medical Faculty. 

The United Provinces Nurses and Midwives Council. 

The State Board of Medical Examinations, United Provinces. 

The Punjab Nurses Registration Council. 

The Bihar Medical Examination Board. 


PO ppp 
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10. The Bihar Nurses Registration Council. 

11. The Central Provinces Medical Examination Board. 

12. The Assam Nurses, Midwives and Health Visitors Council. 

13. The Orissa Medical Examination Board. . 

14. The Mid-India United Board of Examiners for Nurses. 

15. The Joint Missionary Board for Examination of Nurses (Marathi area), 

16. The North India United Board of Examiners for Mission and other Hospitals. 

17, The ining Board of the Nurses Auxiliary of the Christian Medical Association of Indie. 
í ‘South Indes Branch). re 

B—Midwifery— 

Certificates or Diplomas in Midwifery issued by any of the following authorities, namely :— 
1. Any of the authorities mentioned in section A except item No. 17 thereof. 
2. The Punjab Central Midwives Board. 
g. The Mid-India United Board of Examiners for Midwifery. 
4. The National Association for supplying female medical aid to the Women of India. 


C—Health Visitors— < ; 
calth Visitors Certificates or Diplomas issued by any of the following authorities, namely :— 
. The Government Training School for Health Visitors, Madras. 

The Sir John Anderson Health School, Calcutta. 

The United Provinces State Medical Faculty. 

The United Provinces Nurses and Midwives Council. 

The Government Health School, Nagpur. 

The Assam Nurses, Midwives and Health Visitors Council. 

The Lady Reading Health School, Delhi. 

The Bombay Nurses, Midwives and Health Visitors Council. 

The Bengal Nursing Council. 


O ENDAR 


Part II. ` 
Recognised higher qualifications. 
Certificates or Diplomas in respect of post-certificate nursing training issued by the following: 
authorities, namely :— 
1. The Examination Board appointed by the Government of Madras. 
g. The College of Nursing, Delhi. 
3e The Bombay Nurses, Midwives and Health Visitors Council. 
4. The Missionary Medical College School of Nursing, Vellore. 


14 
` 


THE DELHI PREMISES (REQUISITION AND EVICTION) ACT, 
Ss 1947. 





' Acrt No. XLIX or 1947. 
ys ! [31st December, 1947- 

An Act to confer certain powers in respect of premises in the province of Delhi. 

Wuerzas by reason of the shortage of accommodation in the, Province of 
Delhi an emergency has arisen which makes it necessary ‘to confer powers to 
requisition premises and to evict from Government premises persons continuing 
without authority to occupy those premises ; 

It is hereby enacted as, follows :— 2 


Short title, extent and com- _ 1. (1) This Act may be called THe DELET 
mencement. PREMISES (REQUISITION AND Eviction) AOT, 1947. 


(2) It extends to the Notified area of the Civil Station (Delhi), to New Delhi 
and to Karolbagh area. The Central Government may by notification in the 
official Gazette extend this Act to such other area or areas in the Province of Delhi 
as may be specified therein. 

(3) It shall come into force at once. 

1—14 
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(4) It shall remain in force till the 31st day of December, 1949, but the 
‘Central Government may by notification in the official Gazette extend it for a 
further period of one year. 


2. In this Act, unless there is anything repugnant 


Pe DES AROR in the subject or context, — 


(a) “Compensation ” includes— 

(1) rent payable in respect of the premises requisitioned under this Act, 

(t) damages for any injury to the premises, 

(121) expenses on account of vacating or re-occupying the premises conse- 
‘quent On requisition and de-requisition, 

(iv) pecuniary loss due to requisitioning ; 

(b) “ competent authority’? means the Estate Officer to the Government of 
India, and includes any other person authorised by the Central Government by 
notification in the official Gazette to perform all or any of the functions of a com- 
petent authority under this Act: 

Provided that in respect of any function performable after the making of an 
order under sub-section (1) of section 3 or sub-section (1) of section 8, references 
‘to the competent authority shall be construed as references to the competent authority 
making that order ; 

(c) ‘“‘landlord’’ has the meaning assigned to it in the Delhi and Ajmer- 
-Merwara Rent Control Act, 1947 (XIX of 1947) ; 

(d) “ premises means any building or part of a building and includes— 

(t) the garden, grounds and outhouses, if any, appertaining to such build- 
ing or part of a building, ki 

(tt) any furniture supplied by the landlord for use in such building or part 
of a building, and 


_ _ (it) any fittings affixed to such building or part of a building for more bene 
ficial enjoyment thereof ; 


(e) “public purpose?” means any purpose which is so declared by rules 
made under this Act; l 


_ (f) “tenant” means any person by whom or on whose account rent is 
payable for any premises and includes every person for the time being deriving title 
under a tenant and also every person remaining in possession of the premises 
leased to him after the termination of the lease. i 


3. (1) Whenever it appears to the competent authority that any premises 
is needed or is likely to be needed for any public pur- 
pose it shall be lawful for him or for any other person, 
either generally or specially authorized by such authority in this behalf, after due 
notice to enter upon and inspect such premises for the purpose of determining 
whether and if so, in what manner an order under this section shall be made in 
relation to such premises or with a view to securing compliance with any order 
-made under this Act. 


(2) The competent authority, with a view to requisition any premises under 
“this sub-section, may be an order— 


(a) require any person to furnish to such.authority as may be specified 
in the order such information in his possession relating to the premises as may be 
. 80 specified ; i i 

(b) direct that the landlord, occupier or person in possession of the premises 
shall not without the permission of the competent authority dispose of or structurally 
alter the premises, 


Power to Requisition. 


(3) Where the competent authority decides that itis necessary to requisition ` 
the premises for any public purpose he shall call upon the landlord and the tenant 
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any such premises without the authority of the Central Government, the compe- 
tent authority may by notice served by post or otherwise, order such person or any 
other person found in occupation of the premises to vacate the premises within 
ten days of the receipt of the notice. 


@) Any person aggrieved by an order under sub-section (1) may within 
seven days of the receipt thereof appeal in writing to the Chief Commissioner, 
who may, after calling for a report from the competent authority and after making 
such further inquiry, if any, as he thinks fit, pass an order determining the appeal. 


(3) Action may be taken under this section whether or not any proceedings 
for possession are pending in respect of the premises, and upon such action being 
taken the said proceedings shall forthwith be vacated. 


12. (1) The Central Government may, by noti- 
Power to make rules. fication in the official Gazette, make rules for carrying 
out the purposes of this Act. 
(2) Without prejudice to the generality of the power conferred by sub- 
section (1), rules made thereunder may provide for— 

a) the procedure to be followed in arbitrations and appeals under section 7 ; 
if the principles to be followed in apportioning the costs of proceedings 
before the arbitrator and on appeal under section 7 ; 

(c) the procedure to be followed by a competent authoriy in inquiries 
under section 9 ; 
d) for defining what are public purposes ; 
i the procedure to be followed in taking possession of the premises requisi- 
tioned ; 
(f) the manner of service of notices and orders. l 


13. (1) Except as otherwise provided for in this Act no order made in exer- 
cise of any power conferred by or under this Act shall 
be called in question in any Court. 

(2) Where an order purports to have been made and signed by any authority 
in exercise of any power conferred by or under this Act, a Court shall presume, 
‘within the meaning of the Indian Evidence Act, 1872 (I of 1872), that such order 
was so made by that authority. 


14. (1) No suit, prosecution or other legal proceeding shall lie against any 

person for anything which is in good faith done or 
intended to be done in pursuance of this Act or any 
order made thereunder. 


(2) Save as is otherwise expressly provided in this Act, no suit or other legal 
proceeding shall lie agaigst the Central Government for any damage caused or 


likely to be caused by anything in ae faith done or intended to be done in pur- 
-ssuance of this Act or any order made thereunder. 


i 15. (1) The provisions of this Act shall be in addi- 

Application of other lawsnot tion to and not in derogation of the provisions of the 

barred. Delhi and Ajmer-Merwara Rent Control Act, 1947 
(XIX of 1947). 


(2) The provisions of this Act shall have effect notwithstanding anything 
-contained in any other law or in any instrument having effect by virtue of any 
-other-law. 

16. (1) The Delhi Premises (Requisition and Eviction) Ordinance, 1947 
Repeal. (XIL of 1947), and the Delhi Premises (Requisition 


and Eviction) Amendment Ordinance, 1947 (XXI 
-of 1947), are hereby repealed. 


(2) Anything done or any action taken in exercise of any power conferred 
by or under either of the said Ordinances shall be deemed to have been done or 
taken in exercise of powers conferred by or under this Act as if this Act had com- 
menced on the 13th day of August, 1947. 


Saving as to orders. 


Protection of action taken 
under this Act. 
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THE DELHI AND AJMER-MERWARA RENT CONTROL 
(AMENDMENT) ACT, 1947. 


Act No. L oF 1947. : 
[31st December, 1947. 
An Act to amend the Delhi and Ajmer-Merwara Rent Control Act, 1947. 
WHEREAS it is expedient to amend the Delhi and Ajmer-Merwara Rent Con- 
trol Act, 1947 (XIX of 1947), for the purposes hereinafter appearing ; 
It is hereby enacted as follows :— 
1. This Act may be called THe DELHI AND 
Short title. AJMER-MzRWARA RENT CONTROL (AMENDMENT) ACT, 
1947. 
2. In clause (a) ofsub-section (2) of section 1 of the Delhi and Ajmer-Merwara 
Rent Control Act, 1947 (hereinafter referred to as 
Amendment of section 1, the said Act), after the word “ premises ’? the words 


Bet AES Op 19A “situated in the Province of Ajmer-Merwara’? shalt 
be inserted. 
Amendment of section 2, 3. ‘To clause (c) of section 2 of the said Act the 
Act XIX of 1947. following word and sub-clause shall be added, namely :— 
‘or j 


‘ (iii) where the standard rent has been fixed under section 7-A, the rent so. 
fixed ; ”. 
4. In sub-section (1) of section 7 of the said Act, after the word 
ce ka 23 66 
: premises” the words, figure and letter ‘other 
Amendment of section 7, than premises to which the provisions of section 7-A. 


cheetah AAT: apply,” shall be inserted. 
Insertion of new section 7-A 5. After section 7 of the said Act the following 
in Act XIX of 1947. section shall be inserted, namely :— 


‘7-A. ‘The provisions set out in the Fourth Schedule shall apply to the 

fixation of rent and other matters relating to the pre- 

Special provisions relating Mises in Delhi (hereinafter referred to as the newly 

to newly constructed premises constructed premises) the construction of which was 

in Delhi. not completed before the commencement of this 
section.” 


6. After the Third Schedule to the said Act 


Insertion of Fourth Sche- < 5 
dule in Act XIX of 1947. ee shall be inserted as the Fourth Schedule, 


“THE FOURTH SCHEDULE. 
(Ses section 7-A.) : 
Provisions relating to the fixation of rent and other matters in respect of newly constructed premises in Delhi. 

1. “f Rent Controller” for the purposes of this Schedule means the person appointed by the 
Central Government as the Rent Controller. 

g. Ifthe Rent Controller on a written complaint or otherwise has reason to believe that the- 
rent of any newly constructed premises is excessive, he may, after making such inquiry as he thinks. 
fit, proceed to fix the standard rent thereof. 

3. The Rent Controller in fixing the standard rent shall state in writing his reasons therefor. 

4. In fixing the standard rent the Rent Controller shall take into consideration all the circum- 
stances of the case including any amount paid or to be paid by the tenant by way of premium or- 
any other like sum in addition to rent. 

5. No tenant holding any newly constructed premises under an existing lease or on terms other- 
wise agreed to between the tenant and the landlord shall be requi as a result of fixation of the- 
standard rent to pay a rate of rent higher than that fixed in the lease or otherwise agreed to during 
the currency of an existing lease or an extension thereof, unless the tenant has agreed to some additio 
improvement or alteration being carried out in such premises on the understanding that he woul 
pay pigher rent and such higher rent is previously or at any subsequent time approved by the Rent. 

er. 
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6. Ifat any time after the standard rent of any newly constructed premises has been determined’ 
under paragraph 2 it appears to the Rent Controller that subsequent to such determination some 
addition, improvement or alteration, not included in necessary repairs or repairs usually made to. 
premises in that locality has been made to such premises at the landlord’s expense, the Rent Controller- 
may, after making such inquiry as he thinks fit, redetermine the standard rent thereof : 

Provided that any increase in the standard rent allowed under this Na shall not exceed 
73 pe cent. ofthe cost of the addition, improvement or alteration and shall not be chargeable: 
with effect from any date earlier than the date on which the addition, improvement or alteration 
was completed. 

7- For the purposes of an inquiry under paragraphs 2, 5 and 6, the Rent Controller may— 

(a) require the landlord to produce any book of account, document or other information 
relating to the newly constructed premises, 

(6) enter and inspect such ‘premises after due notice, and 

(c) authorise any officer subordinate to him to enter and inspect such premises after due notice, 

8. The standard rent shall in all cases be fixed by the Rent Controller as for a tenancy of twelve- 
months : 

Provided that where any newly constructed premises, the standard rent of which is fixed 
under this paragraph, is let or re-let for a period of less than twelve months, the standard rent for 
such tenancy shall bear the same proportion to the annual standard rent as the period of tenancy- 
bears to twelve months : 

Provided further that where such premises were so let or re-let by reason of the tenant being 
unwilling to take the same for twelve months, the standard rent for such tenancy shall be determined 
in accordance with the principles laid down in the Third Schedule. 

9. If any dispute arises between a landlord and a tenant over the application of paragraph 8, 
the matter may be referred by either party to the Rent Controller for decision who shall state in 
writing his reasons therefor, 

10. When the standard rent of any newly constructed premises has been determined— 

(a) the landlord, or any person acting or purporting to act on behalf of the landlord, shall 
not claim or receive in consideration of the grant, renewal or continuance of a eager of such premises 
any premium, advance or other like sum in addition to rent or any rent in excess of the standard rent ; 

(6) any agreement for the payment of rent in excess of the standard rent shall be null and 
void in respect of such excess only ; 

(o) cg aerem for the payment of any premium, advance or any like sum in addition: 
to rent shall be null and void ; 

(d) any sum in excess of the standard rent and any premium, advance or any like sum in 
addition to the rent paid, whether before or after the coming into operation of this paragraph in 
moa of such premises shall be refunded to the person by whom it was paid or at the option of’ 
such person otherwise adjusted. ‘ 

11. Any person aggrieved by an order of the Rent Controller may, within thirty days from the- 
date on which the order is communicated to him, appeal to the District Judge, Delhi.” 


Repeal of Ordinance XVIII 7. The Delhi and Ajmer-Merwara Rent Control. 
of 1947. (Amendment) Ordinance, 1947, is hereby repealed. 


/ 


THE INDIAN COTTON CESS (AMENDMENT) ACT, 1947. 


Act No. LI oF 1947. 
[31st December, 1947.. 
An Act further to amend the Indian Cotton Cess Act, 1923. 
WHEREAS it is expedient further to amend the Indian Cotton Cess Act, 1923: 
(XIV of 1923), for the purposes hereinafter appearing ; 
It is hereby enacted as follows :— 
1. This Act may be called Tue INDIAN COTTON 
Short title. Crss (AMENDMENT) ACT, 1947. 
2. In sub-section (1) of section 3 of the Indian 
Amendment of section 3, Cotton Cess Act, 1923, the words “ produced in India 
BCLR VL OLT: and either ” and the proviso shall be omitted. 
3. The amendment made by section 2 shall 
Amendment to have retro- have effect as if this Act had come into force on the: 
Peeve Hegh fifteenth day of August, 1947. 


d 
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THE AJMER-MERWARA (EXTENSION OF LAWS) ACT, 1947. 


-r 


Act No. LII or 1947. : 
[31st December, 1947. 
An Act to provide for the extension of enactments to the province of Ajmer-Merwara. 

WHEREAS it is “expedient to provide for the extension of enactments to the 
Province of Ajmer-Merwara ; 
It is hereby enacted as follows :— 


Short tile. 1. This Act may .be called THE Aywer-Mer- 
WARA (EXTENSION OF Laws) ACT, 1947. 
2. The Central Government may, by notification in the official Gazette, 
_extend to the Province of Ajmer-Merwara with such 
Extension of enactments to restrictions and modifications as it thinks fit any enact- 
-Ajmer-Merwara. ment which is in force in any other Province at the date 
l of such notification. 


THE SALARIES OF MINISTERS ACT, 1947. 


. © ` Acr No, LIII oF 1947. 
[31st December, 1947 
An Act to provide for the Salaries of Ministers. 


WHEREAS it is;expedient to provide for the salaries of the Ministers of the 
‘Dominion of India and for ‘matters connected therewith ; 


It is hereby enacted as follows :— 


` Short title and commence- ` 1. (1) This Act may be called THE SALARIES 
:ment. OF Ministers ACT, 1947. 
(2) It shall come into force on the first day of January, 1948. 
Definitions. 2. In this Act,— 


(a) “Minister?” means a Minister of the Dominion of India ; 
(b) “residence” includes the staff quarters and other buildings appur 
-tenant thereto, and the gardens thereof ; 


(c) “ maintenance ” in relation to a residence includes the payment of local 
wates and taxes and the provision of electricity and water. 


g. With effect from the date on which this Act 
Salaries and allowancesfof comes into force there shall be paid to each Minister 
Ministers. a salary of three thousand rupees per mensem, and a 
sumptuary allowance of five hundred rupees per mensem. 
a 4. (1) Each Minister shall be entitled, without 
Residences of Ministers. payment of rent, to the use of— 

(a) a fully furnished residence in New Delhi throughout his term of 

office and for a period of fifteen days immediately thereafter, and 


(b) a fully furnished residence in Simla for such period or periods during 
-the summer season of each year as ithe Governor-General may by general or special 
-order determine, / 


„and no charge shall fall on the Minister personally i in respect of the maintenance 
-of either residence. 


(2) Nothing in this section shall apply in respect of the use and occupation 
by any Minister of residences in New Delhi or Simla before the date on which 
tthis Act comes into force. 
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THE MADRAS MAINTENANCE OF PUBLIC ORDER ACT, 1947. 


| i ? 


| Act No. I oF 1947. 


[11th March, 1947. 
An Act to provide for preventive detention, imposition of collective fines, control of meetings and processions, control 
= of essential services and certain other purposes. ; 


Wuereas, for the maintenance of public safety and to prevent and put down disorders involv- 
ing menace to the peace and tranquillity of the Province, it is necessary to provide for preventive 
detention, - imposition of collective fines, control of meetings and processions, control of services 
essential to the life of the community and certain other purposes ; It is hereby enacted as follows :— 


Sbort ‘title, extent, com- 1. (1) This Act may be called THe Mapras MAINTENANCE: 
mencement and duration. oF PUBLIC ORDER ACT, 1947. 


(2) It extends to the whole of the Province of Madras. 
(3) It shall come into force at once. 


(4) It shall remain in force for a period of one year ; but the Provincial Government may, 
from time to time by notification in the Fort St. George Gazette, extend the continuance of this Act 
for a further period or periods not exceeding one year in the aggregate, if in their opinion it. is 

‘ent'so to do. Upon the expiry of this Act, the provisions of section 8 of the Madras General 
Clauses Act, 1891, shall apply as if this Act had then been repealed by a Madras Act. > n. 
a. (1) The bilan: Government, if satisfied with res- 

nee | _ pect to any particular that he is acting or about to act ‘in’ 
tricting the pe eag or aC- ‘any manner prejudicial to the public safety or the maintenance. 
tions of or detaining certain of public order and with a view to preventing him, it is necessary 
persons. | so to do, may make an order— i i 

(a) directing that he be detained ; 

(b) ‘directing that, except in so far as he may be permitted by the provisions of the order, 
or by such authority or person as may be specified therein, he shall not be in any such area or.place 
in the Province as may be specified in the order ; ` 

| (0) | wing him to reside or remain in such place or within such area in the Province as 
may be Mi ai in the order and if he is not already there to proceed to that place or area within 
such time as may be specified in the order ; 

(d) requiring him to notify, his movements in such manner, at such times and to such autho- 
rity or person, as may be specified in the order ; : or, 

(e) prohibiting him from being out of doors between such hours as may be specified in the 
order except under the authority of a written permit granted by such authority or person as may 
be specified therein ; i 

4 (f) prohibiting him from travelling oor in accordance with the permission ‘given to him 
by such authority or person as may be i in the order ; j i 

(g) imposing upon him such restrictions as may be specified in the order in respect of 
his employment or business, in respect of his association or communication with other persons, and 
in respect of his activities in relation to the dissemination of news or propagation of opinions ; 

(A) prohibiting or restricting the possession or use by him of any such article or articles as 
may be specified in the order ; i : 

' (i) for such incidental and supplementary matters as may be necessary for the purpose of, 
giving effect to any order under this sub-section. 

(2) When any order is made under sub-section (1) by an officer or authority empowered 
under section 15, that officer or authority shall forthwith report the fact to the Provincial Government. 

. er with the grounds on which the order has been made and such other particulars as, in the 
opinion of such officer or authority, have a bearing on the necessity for or expediency of the order. 

(3) An order made under sub-séction (1) may require the person in respect of whom it is, 
made to enter into a bond, with or without sureties, for the due performance of, or as an alternative 
to the enforcement of, such restrictions or conditions in the order as may. be specified in the order. | 


Power to make orders res- 
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(4) If any person is in any area or place in contravention of an order made under sub-sec- 
tion (1), or fails to leave any area or place in accordance with the requirements of such an order, 
then, without prejudice to the provisions of sub-section (6), he may be removed from such area or 
place by any police officer or by any person acting on behalf of the Provincial Government, 


(5) So long as there is in force in respect of any person such an order as aforesaid te 
that he he detained he shall be liable to be removed to and detained in such place and under su 
conditions, including conditions as to maintenance, discipline and the punishment of offences and 
breaches of discipline, as the Provincial Government may, fron time to time by general or 
special order, specify. i 

(6) If the Provincial Government have reason to believe that a person in respect of whom 
such an order as aforesaid has been made directing that he be detained has absconded or is conceal- 
ing himself so that the order cannot be executed, they may— 


(a) make a report in writing of the fact to a Presidency Magistrate or Magistrate of the firs) 
class, as the case may be, seen jurisdiction in the place where the said on ordinarily resides ; 
and thereupon the provisions of sections 87, 88 and 89 of the Code of Criminal inal Procedure, 1898, 
shall apply, in respect of the said person and his property, as if the order directing that he be detained 
were a warrant issued by the Magistrate ; 

(b) by order notified in the Fort St. George Gazette, and published in such other manner as 
they think fit, direct the said person to appear before such officer, at such place, and within such period 
as may be specified in the order ; and if the said person fails to comply with such direction he shall, 
unless he proves that it was not possible for him to comply therewith, and that he had, within the 
period specified in the order, informed the officer of the reason which rendered compliance therewith 
impossible and of his whereabouts, be punishable with imprisonment for a term which may extend 
to one year, or with fine, or with both. 


(7) If any person contravenes any order made under this section, other than an order of the 
nature referred to in clause (4) of sub-section (6), he shall be punishable with imprisonment for a 
term which may extend to one year, or with fine, or with both, and if such person has entered into 
a bond in pursuance of the provisions of sub-section (3), his bond shall be forfeited, and any person 
bound thereby shall pay the penalty thereof, or show cause to the satisfaction of the convicting Court 
why such penalty should not be paid. 


3. (1) Where an order in respect of any person is made by the Provincial Government under 
sub-section (1) of section 2 or where any such order is made by 
Grounds of order of deten- any officer or authority subordinate to them, after receipt of the 
tion to be disclosed to person report specified in sub-section (2) of that section, the Provincial 
affected and to be Fea be- Government shall communicate to the person affected by the 
fore the Advisory Council. order, so far as such communication can be made without dis- 
closing the facts which they consider it would be against the public 
interest to disclose, the grounds on which the order has been made against him and such other parti- 
culars as are in their opinion sufficient to enable him to make, if he wishes, a representation against 
the order ; and such person may, within such time as may be specified by the Provincial Government, 
make a representation in writing to them inst the order and it shall be the duty of the Provincial 
Government to inform such person of his right of making such representation and to afford him 
opportunity of doing so. 
(2) After the receipt of the representation referred to in sub-section (1) or in case no repre- 
sentation is received, after the expiry of the time fixed therefor, the Provincial’ Government shall 
lace before the Advisory Council constituted under sub-section (3), the grounds on which the order 
been made and in case such order has been made by an authority or officer subordinate to them, 
the report,made by him under sub-section (2) of section 2 and the representation, if any, made by the 
person concerned. 
(3) The -Provincial Government shall constitute an Advisory Council whenever necessary 
and it shall consist of not less than three members one of whom shall be its Chairman. The Chair- 
man and the members of the Council shall be appointed by the Provincial Government. 


(4) The Advisory Council shall, after considering the materials placed before it and, if necese 
sary, after calling for such further information from the Provincial Government or from the person 
concerned, as it may deem necessary, submit its report to the Provincial Government. 

(5) After considering the report of the Advisory Council, the Provincial Government may 
confirm, modify or cancel the order made under sub-section (1) of section 2. 


4. (1) No order made under section 2 shall be in force for 

more than six months from the date on which it is confirmed or 

Duration of orders made modified under sub-section (5) of section 3; but the Provincial 

under section 2. Government may at any time before the expiry of that period 
cancel the order. 


(2) If in the opinion of the Provincial Government it 15 necessary or expedient so to do, they 
‘may at any time before the expiry of the period of six months aforesaid and after giving an oppor- 


and after referring the matter to the Advisory Council and considering its report, direct that the order 
shall continue in force and the order as so extended shall continue for a further period of six months 
from the date on which but for such direction it would have ceased to be in force and thereafter 
if and so often as it is again extended by a further similar direction made in the same manner. 
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| 
(3) The revocation of any order made under sub-section 1) of section 2 shall not preven 
the malang under that sub-section of a fresh order to the same a as the order revoked. ii ' 


5. (1) If it appears to the Provincial Government that the inhabitants of any area are con- 

, cerned in, or abetting the commission of, offences prejudicially 

Imposition of collective affecting the public safety or the maintenance of public order, 

fines. or the maintenance of supplies and services essential to the life 

of the community or are harbouring persons concerned in the com- 

mission of such offences, or are failing to render all the assistance in their power to discover or 

apprehend the offender or offenders, or are suppressing material evidence of the commission of such 

offences, the Provincial Government may, by notificationin the Fort St. George Gazetis, and by publi- 
cation in such other manner as they think fit, impose a collective fine on the inhabitants of that area ; 


Provided that an imposition of a collective fine by any officer or authority to whom the power 
may have been delegated under this Act may be made by publication of the order imposi the fine 
in such manner as such officer or authority may consider best calculated to bring the a to the 
notice of the inhabitants of the area concerned. 


(2) The Provincial Government or any officer empowered by them in this behalf may, 


general or special order, exempt any person or class or section of such inhabitants from liabikey 
pay any portion of such fine. 


(3) The Chief Presidency Magistrate or the District Magistrate, as the case may be, after such 
os bo as he may deem necessary, shall apportion such fine among the inhabitants who are liable 
collectively to pay it, and such apportionment shall be made according to the Magistrate’s judgment 
“ of the respective means of such inhabitants. 

i (4) In any such apportionment, the Magistrate may direct a joint or undivided family as such 
to pay such portion of the fine as may be assigned to it. 
: (5) The portion of such fine payable by any person (including a joint or undivided family) 
may be recovered— 

(a) in'the manner provided by the Code of Criminal Procedure, 1898, for the recovery of 
fines imposed by a Court, as if such portion were a fine imposed by the Magistrate acting as a Court : 

Provided that the Provincial Government may, in lieu of the rules referred to in sub-section (2) 
of section 386 of the Code of Criminal Procedure, 1898, make rules under this Act regulating the man- 
ner in which warrants under clause (2) of sub-section (1) of the said section of the said Code are 
ito be executed, and for the summary determination of any claims made by any person other than 
the person liable to pay the fine in respect of any property attached in execution of the warrant ; or 

(6) as arrears of land revenue. 


6. (1) The Provincial Government may, for the purpose of securing public safety, or the 

maintenance of public order or the maintenance of supplies and 

Control of meetings, proces- services essential to the life of the community, by general or spe- 

‘sions, etc. cial order, prohibit, restrict or impose conditions upon the hold- 

| ing of processions, meetings or assemblies by a class of persons 

or Organizations whose activities, in the opinion of the Provincial Government, are subversive of law 
and order. 


(2) If any person contravenes any order issued under this section, he shall be punishable with 
imprisonment for a term which may extend to one year, or with fine, or with both. ` 


c 
-+ 


7 (1) The Provincial Government may, in the interests of public security or maintenance of 

public order, by order, prohibit or impose such conditions as 

Control of camps, drill or may be necessary on the holding of camps or performance 

parades. | of drill or parade with or without arms, or any article, weapon 

! or implement capable of being used as arms by any class of persons 

or organizations whose activities are in the opinion of the Provincial Government subversive of law 
and order. 


(2) Any contravention of an order made under this section shall be punishable with imprison 
ment for a term which may extend to one year, or with fine, or with both. 


8. (1) If the Provincial Government are of opinion that any employment under the Pro- 

i vincial Government or any employment or class of employment 

‘Control of essential services. connected with matters falling within Lists II and III of the 

Seventh Schedule to the Government, of India Act, 1935 (Pro- 

vincial and Concurrent Legislative Lists), is essential for the purpose of securing public i a the 

maintenance of public order or the maintenance of supplies and services essential to the life of the 

community, they may, after notifying the employment or class of employment in the Fort St. George 

Gazeite and publishing it in such other manner as they think fit, direct, by general or special order, 

that any person or persons engaged in such employment shall not depart out of such area or areas 
“as may be specified in such order. 


l (2) An order; made under sub-section (1) shall be published in such manner as the Provincial 
Government or officer or authority making the order may consider best calculated to bring it to the 
notice of the persons affected by the order. 

(3) Any person engaged in any employment or class of employment notified under sub-sec- 


tion (1) who— ' : 
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(a) disobeys any lawful order given to him in the course of such employment, or 

(b) without reasonable excuse abandons such employment or absents himself from work, or - 
š (c) departs from any area specified in an order under sub-section (1) without the consent 
of the authority making that order, 
and any employer of a person engaged in an employment or class of employment notified under sub- 
section (1) who without 1easonable cause— : 
(i) discantinues the employment of such person, or - 

(ii) by closing an establishment in which such person is engaged, causes the discontinuance 
of his employment, - 
shall be guilty of an offence under this section. 

Explanahon 1.—Abandonment of employment or absence from duty by any person merely for 
fear of molestation, intimidation or assault by any person or class of persons shall not contitute a rea- 
sonable excuse within the meaning of clause (b). 

Explanation 2.—A peron abandons his employment within the meaning of clause (b), who, 
notwithstanding that it is an expreas or implied term of his contract of employment that he may 
terminate his employment on giving norice to his employer of his intention to do so, so terminates 
his employment without the previous consent of his employer. . 

Explanation 3.—An employer discontinues the employment of his employee within the mean- ` 
ing of clause (e) (i), who, notwi ing that it is an express or implied term of the contract of em- 
ployment that he might terminate the employment on giving notice to the employee of his intention 
to do so, terminates the employment without the previous consent of the employee. 

4) Any person found guilty of an offence under this section shall be punishable with imprison- 
ment for a term which may extend to one year, or with fine, or with both, 

(5) Ifthe person contravening any of the provisions of this section is a company or other 
body corporate, every director-in-charge, manager, secretary or other officer or agent thereof shall, 
unless he proves that the contravention took place without his knowledge or that he exercised all 
due diligence to prevent such contravention, be deemed to be guilty of such contravention. 


: Q. at) oe njajan Government may, for the p 

: 5 of securing the public safety or the maintenance of public order 

Power to impose censorship. by order addressed to a printer, publisher, or editor, a to printers, 
publishers and editors generally— 

(a) require that all matter, or any matter relating to a particular subject or class of subjects, 
shall, before being published in any document or class of documents, be submitted for scrutiny to an 
authority specified in the order ; 

(b) prohibit or regulate the making or publishing of any document or class of documents 
or of any matter relating to a particular subject or class of subjects, or the use of any press, as defined 
in the Indian Press (Emergency Powers) Act, 1931. . 

(2) If any person contravenes any order made under sub-section (1), then, without preju- 
dice to any other proceedings which may be taken against such person, the Provincial Government 
may declare to be forfeited to His Maj every copy of any document published or made in contra- 
vention of such order and any press, as defined in the Indian Press (Emergency Powers) Act, 10931, 
used in the making of such document, : 

(3) H any person contravenes any order made under this section, he shall be punishable with 
imprisonment for a term which may extend to three years, or with fine, or with both. 

10. (1) Ifin the opinion of the Provincial Government it is necessary or expedient so to do 

. for securing public safety or the maintenance of public order, or 

Requisitioning of property. the maintenance of supplies and services essential to the life of 

the community, they may, by order in writing, requisition any 

movable property and may make such further orders as appear to them to be necessary or expedient 
in connexion with the requisitioning. 

(2) Where the Provincial Government have requisitioned any property under sub-section (r), 
they may use or deal with the property in such manner as may appear to them to be expedient. > 

(3) Whenever, in pursuance of sub-section (1), the Provincial Government requisition any 
property, the owner thereof shall be paid such compensation as they may determine : 
| Provided that, where immediately before the requisition, the property was by virtue of a hire 

urchase agreement in the possession of a person other than the owner, the amount determined 
the Provincial Government as the total compensation payable in respect of the requisition shall 
be apportioned between that person and the owner in such manner as they may agree upon, and 
in default of agreement in such manner as an arbitrator appointed by the Provincial Government iz. 
this behalf may decide to be just. 

(4) The Provincial Government may, with a view to requisitioning any property under sub-. 
section G or determining the compensation payable under sub-section (3), by order— 

(a) require any person to furnish to such authority as may be specified in the order, such infor~ 
mation in his possession relating to the property as may be so specified ; 

_, , (b) direct that the owner or person in possession of the property shall not without the per- 
‘mission of the Provincial Government, cae of it or remove it from the premises in which it is. 
kept till the expiry of such period as may be specified in the order. 
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(5 Without prejudice to any powers otherwise conferred by this section, any person authorized 
_ in this chalf by the Provincial Government may enter any premises and i such premises and 
any property therein or thereon for the purpose of determing whether, and if so, in what manner, 
an order under this section should be made in relation to such property or with a view to securing 
compliance with any order made under this:section. 
(6) If any person contravenes any order made under this section he shall be punishable with 
imprisonment for a term which may extend to one year, or with fine, or with both. 


11. (1) Any officer of Government authorized in this behalf by general or special order of 
the Provincial Government may, within such area as may be 
specified in the order, require any male person in that area to 
assist in the maintenance or restoration of law and order or in the 
protection of property for such period and in such manner as the 
officer may direct. 

(2) Ifany person fails to comply with any lawful direction given to him under sub-section (1) 
he shall be punishable with imprisonment for a term which may extend to six months, or with fine, 
or with both. 

12, (1) The Provincial Government may, by general or special order, empower any officer 
to search any place, stop and search any vessel, vehicle or animal, 
Powers of search. and seize anything which he has reason to believe has been, is 
being, or is about to be, used for any purpose prejudicial to the 
public safety or the maintenance of public order. 
(2) Any officer empowered under sub-section (1 _ shall forthwith report to the Provincial 
ent in detail, any seizure made by him and p the receipt of their orders, may detain 
in custody anything so seized or take such other step for its safe custody as he may think proper. 

(3) The Provincial Government may make such order as they think fit for the disposal of 
anot g ized under sub-section (1), by estruction , confiscation or in such other manner as they 
may direct. ; 

(4) An officer empowered under sub-section (1) may, subject to the control of the Provincial 
Government, authorize any officer subordinate to him to exercise any of the powers referred to in 
sub-section (1). 

Explanation.—¥or the purpose of this section, “place? includes a house, building, shed, enclo- 
sure and tent. 


, Powers to require the assis- 
tance of certain persons. 


13. oy Police Nn may arrest without warrant any 
ower to arrest without person who is reasonably suspected of having committed an offence 
Tetida : punishable under this Act. 


i I4. Any ee attempts to contravene, or abets, or 

attempts to a or does any act prepara to a contravention 

Attempts to contravene of any of the provisions of this Act or of any order made thereunder, 

, provisions of the Act. shall be deemed to have contravened that provision or, as the 
case may be, that order, 


ia 15. The ajan ene may, by order, direct 
, t any power or duty which is conferred or imposed on them 
Delegation of powers and shall, in such circumstances and under such conditions, if any, 


duties of Provincial Govern- as may be ified in that direction, be exercised or 
ment. by any o or authority subordinate to the Provincial 
ent, : 


16. {o No order made in exercise of any power conferred 
Savings as to orders. by or under this Act or deemed to have been made under this 
Act by virtue of section 19 shall be called in question in any Court. 
2) ‘If at the commencement of this Act, there is pending in any Court any ing in 
which erally of aay codes wade vader a = ce oe Madras Maintenance of Publis Onde 
Ordinance, 1947; is called in question, such proceeding shall not be continued and shall be discharged, 
Where any such order as is referred to in sub-section (1) purports to have been made 
ia by E 1 taa clany panes cinerea a & Court shall, 
within the meaning of the Indian Evidence Act, 1872, presume that such order was so made by such 


authority. ; 
P a 17. (1) No suit, rosecution or other legal pro ing shall 
tection of action taken [je against any person for anything in good faith Jas Sor 
er the Act. to be done in pursuance of this Act. 
g No suit or other legal proceeding shall lie against the Provincial Government for 
= caused or likely to be caused by anything in good faith done or minded orf tee ang 


suance of this Act. 
Don A 18. The provisions of this Act shall be in addition to and 
Application of other laws not in deromstion of any other Act, Ordinance or Regulation fi 
not barred. the time being in force, a 
Mg i 
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: * ~ 1g. (1) The Madras Maintenance of Public Order Ordi- 
Repeal and saving: mance, 1947, 15 hereby repealed. : 

(2) All orders made under the said Ordinance and in force immediately before the com- 
mencement of this Act shall continue in force and be deemed to have been made, and shall have 
effect as if they had been made, under this Act: 

Provided that in respect of all orders made under sub-section (1) of section 2 of the said Ordi- 
nance and in force immediately before the commencement of this Act, the provisions of sub-section 
(2) of section 2 and section 3 of this Act shall, so far as may be, apply as if the orders were made 
under this Act. : 


THE MADRAS DISTRICT MUNICIPALITIES AND LOCAL BOARDS (AMENDMENT) 
ACT, 1947. 


Act No. II oF 1947. 


[30th March, 1947. 


An Act further to amend the Madras District Municipalities Act, 1920, the Madras Local Boards Act, 1920, 
the Madras City Municipal, District Municipalities and Local Boards (Second Amendment) Act, 1942, 
and the Madras District Municipalities and l Boards (Second Amendment) Act, 1946. 


- WauHEREAS it is expedient further to amend the Madras District Municipalities Act, 1920: 

the Madras, Local Boards Act, 1920, the Madras City Municipal, District Municipalities and Local 

Boards (Second Amendment) Act, 1942, and the Madras District Municipalities and Local Boards 
Second Amendment) Act, 1946, for the purposes hereinafter appearing ; It is hereby enacted as 
lows ;— ' 


ttl 1. This Act ey be called Taz Mapras Derricr Munic- 
Short title. PALITIES AND LOCAL BOARDS (AMENDMENT) ACT, 1947. 
Teeri of Madras Act. a. In the Madras District Municipalities Act, 1920— 


(i) in section 7, sub-section (1), for the words “ The municipal council ”, the words, brackets, 
figure and letter “ Subject to the provisions of sub-section (3-B), the municipal council ? shall be 
substituted ; s 

(ii) in the same section, in sub-section (3), the first proviso and the word “ further ” in the second 
proviso, shall be omitted ; K 


(ii) in the same section, after sub-section (3), the following sub-sections shall be inserted, 
y — l ‘ 

“(g-A) The total number of seats reserved under sub-section (3) shall not exceed one-fourth 
of the of the municipal council as notified under sub-section (1). 

(3-B) Notwithstanding anang ed m sub-section (3-A), the Provincial Government, 
may, if they think fit, by notification, fix the total number of seats reserved in any municipal council 
in excess of the number admissible under sub-section (3-A) : 

Provided that— 


(i) the strength of the municipal council as notified under sub-section (1) is also increased 
by the same number as that by which the total number of reserved seats is increased and is specified 
in the- notification aforesaid ; and i 


(ii) the total number of reserved seats is so fixed as not to exceed one-third of the strength 
of the municipal council as increased under clause (i). ” ; i 
iv) in the same section, in sub-section (5), for the word, brackets and figure “ sub-section 
(3) ”, the words “ this section ” shall be substituted ; aa 
j (v) in section 8, in sub-section (2), after the proviso, the following provisó shall be added 
namely :— ' 

“ Provided further that the Provincial Government may, for sufficient reasons, direct from 
time to time, the postponement or alteration of the date of an ordinary election or any stage thereof, 
and the election authority shal] give effect to such direction.” ; ‘ 

(vi) in section 44, sub-section (1)— 

(a) in the first paragraph, after the words “ whose name is included ” the words:“ or who 
is qualified to be included ” shall be inserted ; : 
C in Explanation (1), after the words “ who are entered ”, the words “ or who are qualified 
“to be included ” shall’ be inserted and the words “ as entered m such roll ” shall be omitted. 

' (vii) in the same section, for ‘sub-section (2), the following sub-section shall be substituted, 
yi os 

“ (2) The executive authority or any person authorized by the election authority in this behalf 
" shall prepare and publish in such manner and at such times as the Provincial Gaia may direct, 
“the kalori roll for the municipality or the alterations to such roll,” wie 


| i = 
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wee A MARA 3. In the Madras Local Boards Act, 1920— 


(i) in section 7, for the words “ The total number”, the words, brackets, figures and letter 
“\Subject to the provisions of sub-section (3-A) of section g, the total number ” shall be substituted ; 


(fi) in section g, after sub-section (3), the following sub-section sball be inserted namely :— 


(3-A) Notwithstanding anything contained in sub-section (3), the Provincial Government 
may, if they think fit, by notification, fix the total number of seats reserved in any local board in excess 
of the number admissible under-sub-section (3) : 

Provided that— 


(i) ‘the strength of the local board as fixed under section 10 is also increased by the same number 
as that by, which the total number of reserved seats is increased and is specified in the notification 
aforesaid ;' and 


(ii) ‘the total number of reserved seats is so fixed as not to exceed one-third of the strength 
of the local board as increased under clause (2).7" 3 

iii) in the same section, in sub-section (6), for the words, brackets and figures “ sub secti 
(1) an (2) ”, the words “ this section ” shall be substituted ; vue 


(iv) iin section 11, sub-section (2), after the proviso, the following proviso shall be added, 
namely :—, 
“ Provided further that the Provincial Government may, for sufficient reasons, direct from 


time to timé, the postponement or alteration of the date of an Ordinary election or any thereof 
and the prescribed authority shall give effect to such direction.” ; stage thereof, 


(o) in section 51, in sub-section (1)— 


(a) in the first paragraph after the words “ whose name is included ” the words “ or who 
ig qualified to be included ” shall be inserted : 


3 


(2) in Explanation (1), after the words “ who are entered ”, the words “ or who are qualified 
to be included ” shall be inserted and the words " as entered in such roll ” shall be omitted ; 


~_ (vi) in the same section, for sub-section (2), the following sub-section shall be substituted 
, namely :— , 
“ (2) The District Panchayat Officer or any person authorized by the prescribed 
m this behalf shall p are and publish in such manner and at such times as the inci 
ment may direct, the electoral roll for the local board’ or the alterations to such roll.” 


4. In clause (ii) of sub-section (1) of section 3 of the Madras 

Amendment of Madras Act District Municipalities and Local Boards (Second Amendment) 

XVI of 1946. Act, 1946, before the words “ to advance ” the words “ from time 

to time ” shall be inserted. - 

5. (1) Where elections have to be held for the first time after the commencement of this Act 

to fill vacancies in the office of the councillors of an ici 

Elections to municipal coun- council whose term of office has been fixed under section 3 or 

cils and appointment of Spe- section 4 1) (c) or section 5 of the Madras City Municipal, District 

cial Officers. : Municipalities and Lo “al Boards (Second Amendment) Act, 

1942, then notwithstanding anything contained in section 6 of 

that Act and inthe Madras District Municipalities Act, 1920, it shall be lawful for the Provincial 
Government—i 


(1) to cause elections to be held to the municipal council so that its newly 
may come into office on any date fixed by the Provincial Government which ma 
the date of expiry of the term of office of the councillors previously holding office ; 


(ï) from time to time, to advance or postpone, the date fixed under clause (; and fix 
instead another date ; i 


(tii) to appoint for that munici council, a Special Officer during the interval between th 
date of expiry of the term of the coun ors previously holding office and the date on which the newly 
councillors will come into office, : 


(2) Where any date other than the first day of November, of any year is fixed under sub- 
section (1) as the date on which the newly elected councillors of 2 municipal council will come 
office, the term of, officd of such councillors, shall, subject to the provisions of the Madras District 
Municipalities Act, 1920, and the Madras District Municipalities and Local Boards (Amendment) 
Act, 1921, expire at noon on the first day of November immediately succeeding the expiry of three 
years Fon the date so fixed. 


) A Special Officer appointed under sub-section (1) shall exercise and perform the functions 
ified in section 41 (3) ae of the Madras District Municipalities Act, 1920, in the same manner 
as if he had been: appointed under that section. A 


(4) A Special Officer appointed under sub-section (1) who is not a District Collector or a 
Revenue Divisional Officer may, if the Provincial Government s0 direct, receive payment for his 
services from the municipal fund, - Meet 


authority, 
r GEN. 


elected councillors 
y be different from 
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6. Where elections have to be‘held for the first time to a district board which has been super- 

seded under section 45-A of the Madras Local Boards Act, 1920, 

Elections to district boards and has not been reconstituted at the commencement of this Act, 

under supersession at the com- the Provincial Government may, notwithstanding anything con- 

mencement of Act. i tained in sub-section (4) of that section, postpone from time to 

aa time the reconstitution ofthe district board for such period as they 
ink fit. 


4. All orders issued by the Provincial Government before the commencement of this Act 
directing the st e or postponement of elections to.a municipal 
Validation of orders post- council or lol board or any stage thereof, shall be deemed to 
poning or stopping elections. bave been as valid as if the said orders had been issued under the 
' Madras District Municipalities Act, 1920, and the Madras Local 

Boards Act, 1920, as amended by this Act. ‘ 
8. If any difficulty arises in giving effect to the provisions of this Act, or of the Madras District 
unicipalities Act, 1920, the Madras Local Boards Act, 1920, 
Power to remove difficulties. or the Madras City Municipal, District Municipalities and Local 
j Boards (Second Amendment) Act, 1942, as amended by this Act, 
the Provincial Government may, as Occasion may require, by order, do anything which appears to 

them necessary for the purpose of removing the difficulty. 


THE MADRAS CITY MUNICIPAL (AMENDMENT) ACT, 1947. 





a Aor No. IIHI or 1947. 
[13th April, 1947. 
An Act further to amend the Madras City Municipal Act, 1919. 
WHEREAS it is expedient further to amend the Madras City Municipal Act, 1919, for the purpose 
hereinafter appearing ; It is hereby enacted as follows :— 4 
I. This Act may be called Tee Mapras Crry MUNICIPAL 


Short title. 
ate (AMENDMENT) ACT, 1947. 
Amendment of section 3, 2. In clause (g-A) of section 3 of the Madras City Municipal 
_ Madras Act IV of 1919. Act, 191g— 


(i) after the words “an Act of the legislature of a British possession,” the words “ or of a law 
of an Indian State ” shall be inserted ; 

(ti) after the word “ includes,” the words “ any foreign company, whether incorporated or 
not, and ” shall be inserted. A 


THE MADRAS PAYMENT OF SALARIES AND REMOVAL OF DISQUALIFICATIONS 
(AMENDMENT) ACT, 1947. 





Aor No. IV oF 1947. 
[18th April, 1947. 
An Act further to amend the Madras Payment of Salaries and Removal of Disqualifications Act, 1997. 
WHEREAS it is expedient further to amend the Madras Payment of Salaries and Removal of 
i ama Act, 1937, for the purpose hereinafter appearing; It is hereby enacted as 
F I. This Act may be called Tur MADRAS PAYMENT or SALARIES 
Short title, AND REMOVAL OF DISQUALIFICATIONS (AMENDMENT) ACT, 1947. 
2. In section 4, sub-section (1) of the Madras Payment of 
Amendment of section 4, Salaries and Removal of Disqualifications Act, 1937, which relates 
Madras Act IX of 1937. to the President of the Legislative Council, for the words “ a salary of 
rupees five hundred per mensem,” the words ““ a salary of rupees one 
thousand per mensem ” shall be substituted. : 


THE MADRAS TEMPLE ENTRY AUTHORIZATION ACT, 1947. 


Acr No. V of 1947. 
[11th May, 1947. 
An Act to authorize entry into Hindu temples in the Province of Madras and the offer of worship therein 
by certain classes of Hindus who by custom or usage are excluded from such entry and worship. 
WHRREAS it is the policy of the Provincial ‘Government to remove the disabilities imposed by 
ee certain classes of Hindus against entry into Hindu temples in the Proyince which 
are open to general Hindu public ; ~ - 
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AND WHEREAS the Provincial Government are satisfied, from the rapidity with which, under 
pressure of Hindu public opinion, a number of temples have been thrown open to those classes of 
Hindus in recent months, under the provisions of the Madras Temple Entry Authorization and 
Indemnity Act, 1999, that the time has now arrived for throwing open to such classes of Hindus 
all temples in the Province which are open to the general Hindu public ; 

AND WHEREAS the Provincial Government consider that the provisions of the said Act are 
inadequate for the early and complete implementation of the policy of the Provincial Government 
aforesaid ; 


It is hereby enacted as follows — 


Short title, extent and com- I. (1) This Act may be called Toe Mapras TEMPLE ENTRY 
mencement. AUTHORIZATION Aart, 1947. 
(2) It extends to the whole of the Province of Madras. ; 
(3) ‘This section shall come into force at once ; and the provisions of this Act shall 


come into force on such date as the Provincial Government may, by notification in the Fort St. George 
Gazetts, appoint. 


Definitions, 2. In this Act, unless there is anything repugnant in the 
subject or context,— 


(1) “ excluded class’ means any caste or class of the Hindu community which, by reason 
of any established custom or usage, is excluded from entering the temple concerned or offering worship 
therein ; 


(2) “temple? means a place, by whatever name known, which is dedicated to, or for the benefit 
of, or used as ight by, the Hindu community in general, as a place of public religious worship, 
and includes subsidiary shrines and mantapams a to such place ; 


_ (3) “worship” means such religious service as the bulk of the i may offer, or partici- 
pate in, in accordance with such rules and regulations as may be made under this Act. 


3- (1) Notwithstanding any law, custom or usage to the contrary, persons belonging to the 
Right of excluded classes to excluded classes shall be entitled to enter any Hindu temple, and 
enter and offer worship in offer worship therein in the same manner and to the same extent 
Kanan I as Hindus in general; and no member of excluded class shall, 
P By season Galy of such: ener Veni, ther before or after 
the commencement of this Act, be deemed to have committed any actionable wrong or offence or 
be sued or prosecuted therefor. 


(2) Without prejudice to the generality of the foregoing provision, it is hereby declared that 
the right conferred by sub-section (1) shall include the following rights if, and to the extent to which, 
they are enjoyed by Hindus in general, not belonging to the excluded classes :— 


(a) the right to bathe in, or use the waters of, any sacred tank, well, spring or water-course 
appurtenant to the temple, whether situated within or outside the precincts thereof ; 


(b) the right of passage over any sacred place, including a hill or hillock or a road, street 
or pathway, which is requisite for obtaining access to the temple. f 


4 The trustee or other authority in charge of a temple shall have power, subject to the control 
Power of trustees to make of the Provincial Government and to any rules which may be 
regulations for the maintenance made by them, to make regulations for the maintenance of order 
of order and decorum and the and decorum in the tem e and the due observance of the religious 
due performance of rites and rites and ceremonies ormed in the temple, but such regulations 
ceremonies in temples. shall not discriminate in any way against the members of 
the excluded classes. 


5+ (t) No suit for damages, injunction or declaration or for any other relief, no prosecution 
for any offence, and no application or other proceeding under the 
Sanction for institution or Madras Hindu Religious Endowments Act, 1926, or any other law, 
continuance of suits, prosecu- shall be instituted in respect of any entry mto or worship in any 
tions, etc, | temple, whether before or after the commencement of this Act, 
sa the ole d that such entry or worship is against the custom 

or usage which excludes certain classes of us from such entry or worship. 


(2) No suit, prosecution, application or proceeding of the nature aforesaid, instituted before | 
the commencement of this Act, be continued th er, without the sanction of the Provincial 
ent, 


6. If any question arises as to whether a place is or is not a temple as defined in this Act, the 
estion shall be referred to the Provincial Government and their 
Power to decide disputes. ecision shall be final subject, however, to any decree passed by a 
d competent civil Court in a suit filed before it within six months 

of the date of the decision of the Provincial Government. 


Penalties. 7. Whoever— 


by this AG ornis a peron belonging to any excluded class from exercising any right conferred 


10 _, THE MADRAS LAW JOURNAL SUPPLEMENT. [vr OF 1947 


(ii) molests or obstructs any such person in the exercise of any such right, 
shall be punishable, in the case of a first offence, with fine which may extend to one hundred rupees, 
and in the case of a second or subsequent offence, with imprisonment which may extend to mx 
months, or with fine which may extend to five hundred rupees, or with both. 


8., (1) The Provincial Government may make rules for the 
Rules. purpose of ing into effect the provisions of this Act in respect 
of temples easton or of any temple or class of temples. 
(2) All rules made under this section shall be published in the Fort St. George Gazette, and on 
such publication, shall have effect as if enacted in this Act. 
. If any difficulty arises in giving effect to the provisions of 
Power to remove difficulties. this Nee the Provincial Government, as occasion uires, may, by 


order, do anything which appears to them necessary for the purpose 
of removing the difficulty. 


` 10. The Malabar Temple Entry Act, 1938, and the Madras 
Repcals. Temple Entry Authorization and Indemnity Act, 1939, are hereby 
repealed. 


11. Insection 40 of the Madras Hindu Religious Endowments 
Amendments of section 40, Act, 1926, for the words and figures “ Subject to the pape of 
Madras Act II of 1927. the Malabar Temple Entry Act, 1938, and the Madras Temple 
Entry Authorization and Indemnity Act, 1939,” the words and 


figures “ Subject to the provisions of the Madras Temple Entry Authorization Act, 1947,” shall be 
substituted. i 


THE MADRAS CITY MUNICIPAL (SECOND AMENDMENT) ACT, 1947. 


« 





Act No. VI oF 1947. 
[13th May, 1947, 
An Act further to amend the Madras City Municipal Act, 1919. 


WHEREAS it has been found necessary to increase the number of councillors in the council of the 
(Corporation of Madras and to reserve seats in the council for certain communities and for women ; 

AND WHEREAS it is necessary to amend the Madras City Municipal Act, 1919, for this and certain 
other purposes ; $ 

It is hereby enacted as follows :— 


Short title. 1. This Act may be called Tue Mapras Crry MUNIGIPAL 
(SECOND AMENDMENT) AaT, 1947. 
Amendment of section 3, 2. In section 3 of the Madras City Municipal Act, 1919, 
Madras Act IV of 1919. (hereinafter referred to as the said Act)— 


(a) (i) clause (1) shall be re-numbered as clause (1-A) and the following shall be inserted as clause 
1), Namely :— 

* (1) < Anglo-Indian °’ shall have the same meaning as in the First Schedule to the Government 
lo-Indian.” of India Act, 1935, as in force for the time being.” i 


(ii) after clause (12) the following clause shall be inserted, namely :— 


a n ‘Indian Christian ’ shall have the same meaning as 
“ Indian Christian.” in the First Schedule to the Government of India Act, 1935, as in 
force for the time being.” 


3. In section 5 of the said Act— 


Amendment of section 5, (1) In sub-section (1)— 
Madras Act IV of 1919. 


` (i) for clauses (a), ©), (¢) and (d) the following clauses shall be substituted, namely :— 
“ (a) sixty-six divisional councillors, of whom ay shall be persons elected to general seats, 
five to seats specially reserved for members of the Scheduled castes, four to seats specially reserved for 
Muslims, two to seats specially reserved for Indian Christians ; one to a seat specially reserved for 
Angio-Indians and four to seats specially reserved for women : 
: Provided that nothing in this clause shall be deemed to prevent members of any community 
or women for whom seats have been reserved from standing for election to the non-reserved seats ; 


ent (6) four councillors to seats specially reserved for labour ; 


(c) two councillors, one elected by the members of the Madras Chamber of Commerce and the 
‘other by the members of the Madras Trades Association in such manner as may be prescribed ; 


l (a) six councillors elected in such manner as may be prescribed, by the members of the Southern 

India ber of Commerce, the Andhra Chamber of Commerce, the Muslim Chamber of Com- 
merce, the Nattukottai Nagarathars’ Association, the Southern India Skins and Hides Merchants’ 
,Association.and the Piecegoods Merchants’ Association, Madras, each of the bodies and associations 
‘aforesaid voting separately and electing one councillor ” ; 


` 
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(#) clause (f) shall be omitted ; Ban x 

(2) ‘after sub-section (1) the following sub-section shall be inserted, namely :— 

“ (1-A) The Provincial Government may, by notification, increase or reduce the number of 
councillors to be elected to seats specially reserved under clause (a) or clause (b) of sub-section (1) ; 
and thereupon the number of councillors specified in those clauses shall be deemed to have been 
increased: or reduced accordingly ;” 


Madras Act IV of 1919. © & Tn section 45 of the said Act— 

(a) in clause (a) of sub-section (1), for the word “ forty ” in both the places where it occurs, 
the word “ fifty ” shall be substituted ; 

(b): in sub-section (2)— 

(i) ‘for clause (a) the following clause shall be substituted, namely :— 


“ (a) For the purposes of the election of councillors to fill the seats specially reserved for 
members of the Scheduled castes, Muslims, Indian Christians, Anglo-Indians and women under 
section 5, the Provincial Government may, by notification, declare— ~ ` 


(i) in which of the divisions the said seats shall be reserved ; and 
(ii) for whom such seats are reserved.” ; 
l 


(ii) lin clause (b) for the words “ vary any selection of divisions made by them under this sub- 
section and reserve any other division or divisions for members of the Scheduled castes,” the words, 
brackets and letter “ vary any declaration made by them under clause (a) ” shall be substituted. 


Substitution of new section . For section 46 of the said Act, the following section shall 
eee Madras Act IV be substituted. namely a ct, wing 


; “46, (1) Except in the case of the divisions notified by the 
Number of councillors for provincial Government under sub-section (2) of section 45, only ` 
each division, one councillor shall be elected for each division. 
(2) Each of the divisions notified by the Provincial Government under sub-section (2) of 
section 45, shall elect in the manner specified in section 46-A, two councillors, one of whom shall be 


a member of the Scheduled castes a Muslim, an Indian Christian, an Anglo-Indian or a women, 
as the case may be.” 


Substitution of new section 


; 6. For section 46-A of the said Act, the following section 
y ni Madras Act shall be substituted, namely :— 
| “A6-A. All the voters in a division, irrespective of their sex 
Mode of election. or the community to which they belong, shall be entitled to vote at 
an election to any seat in that divisi ision, whether reserved or not.” 


Substitution of new section . ; : . 

: 4, For-section 46-B of the said Act, the following section 
for section 46-B, Madras Act hall be sul tituted, namely : 
IV of 1919. , 


i “ 46-B. (1) For the purpar of the election of councillors to 

Mode of eléction of council- he seats specially reserved for labour under clause (b) of sub-section 

lors to labour seats. (1) of section 5, the Provincial Government by notifica- 
| tion, constitute in such manner as they think fit— 


(a) two electorates consisting of persons employed in a railway workshop ọr textile mill situated 
in the City, whose names are included in the electoral roll for any trade union labour constituency 
of the Madras Legislative Assembly ; and 


(b) two electorates consisting of persons employed in the Madras Harbour or in a perennial 
factory (other tban a railway nis Ie or textile ) situated in the City, whose names are included 
in the electoral roll for the Madras City Dock and Factory Labour (excluding textile and railway 
labour) non-union labour constituency of the Madras Legislative Assembly : 


Provided that if the number of councillors to be elected to seats specially reserved for labour 
is increased or reduced under sub-section (1-A) of section 5, the labour electorates aforesaid shall be 
increased or reduced in number accordingly and be reconstituted in such manner as the Provincial 
Government think fit. 


(2) Each of the electorates constituted under sub-section (1) shall elect one councillor.” 


Amendment ‘of section 48, 8. In sub-sections (1) and (2) of section 48 of the said Act, 
Madras Act IV of 1919. for the word “ forty ” the word “‘ fifty ” shall be substituted. 
Pee nag aes g. Section 49 of the said Act shall be omitted. 

a en ae 51; 10. In sub-section (1) of section 51 of the said Act,— . 


(i) for clauses (a) and (b), the following clauses shall be substituted, namely :— 


4 
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| “ (a) as a councillor in respect of any of the fifty general divisional seats, unless his name is 
Included m the electoral roll of any of the divisions of the City ; 

(b) as a councillor in ect of any of the divisional seats specially reserved for members of 
the Scheduled castes, Muslims, ian Christians, Anglo-Indians or women, unless— 

(i) such person is a member of the community concerned or a woman as the case may be; 


(i) his or her name is inchidedi n the electoral roll of any of the fifty divisions aforessid ;” ; 

(ii) in clause (6) for the word “‘ either ” the word “ any ” shall be substituted ; 

(iii) in clause (d), for the word “ forty ” the word “ ” and for the word' “ either ” the 
word “ any ” shall be substituted and the brackets and letter “(b)” shall be omitted, 
Maine Ad IV Giga? 11, In section 56-B of the said ‘Act— 

(i) m sub-section (1), the words “or appointed,” the brackets and letter “(f}” and the 
words “ or appointment, as the case may be,” be omitted ; i 

(ï) in sub-section (2) the words “ or appointment, as the case may be,” shall be omitted ; 
ie (iil) in sub-section (3), the words “ or appointed ” in both the places where they occur shall 

omitted, 


Amendment of section 57 D : a 
Madras Act IV of 1916. 4 12. In section 57 of the said Act, 

(i) for sub-section (1), the following sub-section shall be substituted, namely :— 

“ (1) If any person has been elected— ` 
_ _, (a) for two or more divisions or by two or more labour electorates or by two or more of the 
institutions or bodies referred to in clauses (c) to (g) of sub-section (1) of section 5; or 

_. . (b) for one or more divisions and by one or more labour electorates or one or more of the 
said institutions or bodies; or : 

(c) by one or more labour electorates and by one or more of the said institutions or bodies ; 

: (d) for one or more divisions, by one or more labour electorates, and by one or more of the 
„aid institutions or bodies, ‘ i 
he shall, within three days from the date of the last of such elections, intimate to the Commissioner, 
the division, the labour electorate, the institution or the body for which he chooses to serve.” ; 

(il) in sub-section (2) for the words “ the division or the institution or body,” the words 
“ the division, labour electorate, institution or body ” shall be substituted ; 

(ai) for sub-section (3), the following sub-section shall be substituted, namely :-— 

“ (3) The said person shall. be deemed to have been elected only for the division, labour 
electorate, institution or body so chosen or so notified, as the case may be, and the vacancies thereby 
arising in the representation of the other divisions, labour electorates, institutions or bodies shall 
be filled by fresh elections.” f : 

18. If any difficulty arises in giving effect to the provisions of the said Act as amended by this 

Act, the Provincial ent may, as occasion may arise, by 

Power to remove difficulties. order do anything which appears to them necessary for the purpose 
of removing the difficulty. 

14. For the removal of doubts, it is hereby declared that nothing contained in this Act shall 

be deemed to affect the term of office of the councillors and aldermen 

Saving. of the oration of Madras holding office at the commence- 

ment of Act, or the operation of section 2 of the Madras 

City Municipal, District Municipalities and Local Boards (Second Amendment) Act, 1942. 


THE MALABAR IRRIGATION eT (CONSTRUCTION AND LEVY OF CESS) 
» 1947- 


Aor No. VII oF 1947. 





[16th May, 1947. 
An Act to Provide for the construction of irrigation works and the leop of water-cess by the Government ty 
the District of Malabar. 

Waereas the Government propose to undertake the construction of large and important irrigation 
works in the District of Mala : 

AND WHEREAS the Government should have power to construct irrigation works and regulate 
the supply of water therefrom notwithstanding that such construction or regulation may interfere 
with private rights in water courses ; 

AND WHEREAS it is also necessary that payment of water-cess should be made obligato in respect 
of lands the irrigation of which is permitted under this Act, iang tar pipes i? fig Ne the 
cultivation of such lands or not ; 

It is hereby enacted as follows :— 

Short title, extent and com- I. (1) This Act may be called Taz MALABAR IRRIGATION 
mencement, WoORES (Consrrucrion AND Levy or Cres) ACT, 1947. 
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(2) It extends to the whole of the district of Malabar. 

(3) It shall come into force on such date as the Government may, by notification in the Fort 
St. George Gazette, appoint. Wr 

Definit 2. In this Act ess. there is anything repugnant in the 

IORA | subject or context— | 

(a) “cultivator” means a person who cultivates land solely by his own labour, or with the 
help of the labour of the members of his tarwad or family or of hired labourers or of both ; 

(b) “ Government ” means the Provincial Government ; 

(c) Irrigation work includes— 

(i) all canals, channels and reservoirs constructed, maintained or controlled by the Govern 
ment for the supply or storage of water for purposes of irrigation ; 

(it) all dams, embankments, weirs, sluices, groins and other works connected with such canals, 
channels and reservoirs ; 
voi (Hi) all supply, escape or drainage channels connected with such canals, channels and reser- 

orrs ; 

(d) “ permit” means a permit issued under this Act ; 

(e) “ prescribed ” means prescribed by rules made under this Act; 

; p “ watercourse ” means a river, stream, natural channel, lake or natural collection of water 
and includes any tributary or branch of any river, stream or channel. 

3. It shall be lawful for the Government on any land belonging to them or med by them 

for the purpose, to construct an irrigation work gu pane 
retradio of irrigation utilizing the water in any watercourse for the purpose of irrigation, 
works, notwithstanding that such construction may interfere with the 
ight of any person or persons to take water from such water- 
course for the purpose of irrigating bis or their fens, or for any other purpose. 
4. All lands required for the construction of an irrigation 
Acquisition of lands for con- work shall be acquired in accordance with the provisions of the 
struction of irrigation works. Land Acquisition Act, 1894, subject to the following modifi- 
cations :— 
i, (1) It shall be open to the Government to make and publish a declaration under section 6 
of the said Act without following the procedure laid down in sections 4 (1) and 5-A of that Act. 

; (2) On the publication ofa declaration under clause (7): itshall be lawful for any officer 
either generally, or specially authorized by the Government in this behalf and for his servants and 
workmen, to :do all or any of the acts specified in section 4 (2) of the said Act. 

(3) If any land acquired is or forms part of the bed of a watercourse, the compensation to 
be awarded for such land under the said Act shall not exceed the value of an equivalent extent of 
land on either bank adjoining the land acquired and situated within such limits as may be prescribed. 

Explanation.—For the purpose of this clause, the expression “land on either bank” shall not 
include land covered by buildings or structures. 

5. (1) Notwithstanding any law, custom or usage to the 
Monera eanta of construc- contrary, whenever the Government construct an irrigation work 
n of irrigation works, 2% ; 
for utilizing the water in a watercourse— 

(i) all the water in such watercourse and all tributaries and branches thereof shall become 
the property of the Government and the Government shall be entitled to utilize and distribute such 
water in any manner they think fit ; 

(fi) it shall be lawful for the Government to lead the water for the purpose of irrigation through 
such watercourse or through any other watercourse with which it is or may be connected, although 
the bed of either watercourse may.not belong to them ; 

(iii) no person shall, without the sanction of the District Collector or any officer authorized 
by him in that 'behalf, do anything which obstructs or interferes or is likely to obstruct or‘interfere 
with the flow of water in such water course or in any other watercourse with which it is or may be 
connected ; 

' (w) no person shall, except in accordance with the provisions of this Act, take water for 
the purpose of irrigation from any such watercourse or any other watercourse with which it is or 
may be connected. 

(2) The provisions of sub-section (1) shall also apply to any watercourse utilized by the Gover- 
ernment for leading water for purposes of irrigation from a tank constructed by them, 

6. (1) Any person who, by reason of the construction of an irrigation work or exercise of the 

powers conferred on the Government by or under this Act, is 

Compensation. deprived a the right which he had of taking water from a water- 

course for the purpose of irrigating his land or any other purpose, . 
or suffers material diminution in the supply of water which he has been accustomed to get for any 
such prupose, shall be entitled to compensation for such deprivation or diminution,’as the casemay be. 

(2) The compensation payable under sub-section (1) shall be assessed— 

(i) in case water was being used for the purpose of irrigating a land, at fifteen times the re- 
duction in the net annual profits of the land caused or likely to be caused by such deprivation or 
diminution ; 

M—3 | 
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mw in case water was being used for any other purpose, at twelve times the net annual loss 
suff by such deprivation or diminution. 

(3) Every claim for compensation shall be preferred in the prescribed form, to such authority, 
as the Government may direct— 

(a) in the case of deprivation of the night referred to in sub-section (1), within one year from 
the date on which a notification is published in the District Gazette mtimating the completion of 
the irrigation work ; : 

(b) in the case of diminution in the supply of water, within one year from the date thereof. 

(4) Such authority shall place the claim before, or forward it to, the Special Court constituted 


er section 7. 

(5) The Special Court shall inquire into the claim and if it finds that compensation is payable, 
assess the same in accordance with the provisions of sub-section (2). If two or more persons are 
interested inthe amountof the compensation so assessed such amountshall be apportioned in such 
manner as the Special Court may determine. 


Constitution of the Special 7. (1) The Government shall constitute a Special Court 
Court and appointment of for the disposal of claims for compensation preferred under sec- 
ASSCSOIS. tion 6 and appoint a District Judge as Judge of that Court. 

(2) The Judge of the Special Court shall conduct the inquiry with the aid of two assessors 
appointed by the Government for the purpose, either generally or for any particular case. 


(3) One of the assessors shall be an officer of the Revenue ent not below the rank 
of Deputy Collector and the other shall be an officer of the Public Works Department not below 
the rank of Executive Engineer. 


(4) The assessors appointed under sub-section (2) shall attend throughout the inquiry. At 
the conclusion of the inquiry, the Judge shall ascertain and record the opinions of the assessors. He 
shall after taking into consideration the opinions of the assessors pronounce his decision, but he shall 
not be bound by their opinions. 
(5) If, in the course of the inquiry with the aid of assessors, any assessor is prevented from attend- 
ing the inquiry or absents himself and it is not practicable to secure his adane the inquiry shall ° 
proceed with the aid of the remaining assessor. If both the assessors are prevented from attending 
or absent themselves, the inquiry shall be held with the aid of fresh assessors appointed by the Govern- 
ment. l 
: 8. (1) The Special Court shall have the same ers as 
sa owes and procedure ofthe are vested in a Civil Court under the Code of Civil Prade 
akan i 1908, when trying a suit in respect of the following matters :— 
(i) enforcing the attendance of any person and examining him on oath ; 
(ii) compelling the production of documents ; and 
(ñi) issuing commissions for the examination of witnesses. 
(2) The special Court shall also have such further powers as may be prescribed. 
(3) Every inquiry by the Special Court shall be deemed to be a judicial proceeding within 
the meaning of sections 193 and 228 of the Indian Penal Code. l 
g. (1) From every decision of the Special Court as regard 
Appeals. the amount of compensation or its apportionment, an appeal 
shall lie to the High Court. 
(2) Subject to the decision of the High Court in cases in which an appeal is preferred under 


sub-section (1), the decision of the Special Court shall be final and shall not be liable to be questioned 
in any Court of law. i 


10. (1) Permits shall be issued in respect of all lands the 
Permits. - irrigation of which is allowed by or under the orders of the Govern- 
A ment from any irrigation work. 

(2) Every such permit shall be issued by such authority and shall be in such form and sub- 
ject to such conditions, as seo A prescribed ; in particular, the oe shall specify the period 
in every fasli during which the land may be irrigated and the source from which water may be taken 
for irrigation thereof : 

Provided that where the Government, by notification in the District Gazette so direct, a permit 
shall not be issued under this sub-section in respect of any land after the date fixed in that behalf 
in the notification, except on payment of such fee, by such authority, and on such terms, as may be 
specified therein. : 

(3) Every permit shall be served on, or tendered to, the cultivator of the land in respect of 
which it is issued, in such manner as may be prescribed. 

(4) The cultivator may, within two months from the date of service or tender of the permit, 
apply to the Revenue Divisional Officer for the cancellation or modification of the permit on the 
ground that it is not advantageous for him to use the water for irrigating his land or any specified 
portion thereof. The Revenue Divisional Officer may, after such inquiry as he thinks fit, by order 
in writing, cancel or modify or refuse to cancel or modify the permit. 

(5) Against any order of the Revenue Divisional Officer under sub-section (4), the cultivator 
may, within two months from the date on which the order is served on, or lees to, him appeal 
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to the District Collector who shall, after giving him an opportmity of being heard, pass such order 
on the appeal as he thinks fit. ae 


(6) The cultivator shall not be entitled to call in question the permit issued to him except 


in the manner provided for in sub-section (4) or sub-section (5). 


(7) Any authority empowered by the Government in this behalf may, at any time, for reasons 
to be recorded in writing, by order, cancel or modify the permit. 

8) Every permit issued under sub-section (1), with such modifications, if any, as may be 
made therein under the foregoing provisions, shall remain in force until it is cancelled under this 
section and be binding on the cultivator for the time being of the land. 


11, The grant of a permit shall not confer ‘any enforceable 

Power to cut off or restrict right against the Government and they may, if circumstances 

supply of water. so require, cut off or reduce the supply of water or restrict the 
extent of the land which may be irrigated with such water. 


|| 
12, It shall be lawful for the Government to levy every fasli, water-cess on all lands in respect 
of which a permit has been issued under this Act and is in forces 
Levy of water-cess. in accordance with ‘such conditions and at such rates, as may be 
ee prescribed, whether the lands are actually irrigated from the 
irrigation work nor not. 


1g. The water-cess ble by any person under this Act 
Water-ceéss to be a first charge. shall be a first charge apon Dih interest 4 the land and the crops 
raised thereon. 
14. Any increase in the yield of the land or in the extent of land cultivated by reason of the 
supply of water from any irrigation work shall not entitle a land- 
Enhancement of rent or re- lord. as defined in the Malabar Tenancy Act, 1929, to claim any] 
newal fee prohibited. enhancement of the rent or renewal fee payable to him nor shal, 
such increase be taken into account in determining “‘ fair rent 
under that Act. 


15. Where any water is taken or used otherwise than under 
Levy of water-cess under and in accordance with the conditions of a permit in force issued 
Madras Act VII of 1865. under this Act, the Government may levy water-cess under the 
Madras Irrigation Cess Act, 1865. 
i 16. The Government shall have power to prohibit or regu- 
Control of navigation. late by licences or otherwise, navigation in any watercourse 
to which section 5 applies. 
17. (1) Any officer of the Revenue department not below the rank of Revenue Inspector or 
of the Public Works department not below the rank of Supervisor 
Power of entry, inspection, may, with or without assistants or workmen, enter upon any land 
etc. in order to make any inspection, test, examination, survey or 
| measurement for the purpose of executing any work in connection 
with the construction or maintenance of an irrigation work. 

(2) In case of any damage to an irrigation work due to accident or otherwise or in case o 
apprehended, danger to any such work, any officer aforesaid may, with or without assistants or 
workmen, enter upon any land adjacent to such work and execute works necessary for the purpose 
of repairing such e or the prevention of danger to the irrigation work. 

(3) In every case in which action is taken under this section, the officer aforesaid shall tender 
compensation to the proprietors or occupiers of the lands concerned for all damage done to the same. 
If such tender is not accepted, the officer shall refer the matter to the District Collector who shall 
proceed to award compensation for the damage as though the Government had directed the tem 
porary occupation of the lands under section 35 of the Land Acquisition Act, 1894. 

18. (1) Whoever does any act in contravention of clause (iii) of sub-section (1) of section 5 
or that clause read with sub-section (2) of that section shall be 

Penalties. punished with imprisonment which may extend to six months, or 
with fine which may extend to one thousand rupees, or with both. 

(2) Whoever contravenes an order of the Government prohibiting navigation in a watercourse 
or does any act in contravention of a rule regulating navigation in a watercourse shall be punished 
with fine which may extend to one hundred rupees. 

: dings 1g. (I) No suit or other legal proceeding shall lie against 
ees sai maa a " the Government, at the instance of any person— 

(a) in respect of any act done or purporting to be done under this Act, or 

(5) on the ground that an irrigation work interferes or is likely to interfere with his rights 
in any manner: 

Provided that the liability of any person to pay water-cess under this Act may be questioned 
in a Civil Court on the ground that he is not the cultivator of the Jand in respect of which the cess 
has been levied. 

(2) No suit, prosecution or other legal proceeding shall lie against any officer or servant of | 
the Government for anything which is in good hith done or intended to be done in pursuance of this 
Act or any rule made thereunder. 


; 
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20. (1) The Government may, by notification in the Fort 
Power to make rules, St. George Gazette, make rules to carry into effect the provisions of 
this Act. 
(2) In particular and without prejudice to the generality of the foregoing provision, such 
rules may provide for— 
(a) any matter required or allowed by this Act to be prescribed ; ` 
(b) regulating the practice and procedure of the Special Court ; 
(c) regulating the navigation in water-courses, the grant of-licences for navigation and the 
levy of fees therefor ; 
(d) the fées to be paid on applications under this Act. 
(3) All such rules shall be laid before both Chambers of the Provincial Legislature. 


THE MADRAS CITY POLICE AND DISTRICT POLICE (AMENDMENT) 
ACT, 1947. 





Aar No. VIII or 1947. 
[20th May, 1947. 
An Act further to amend the Madras City Police Act, 1888, and the Madras District Police Act, 1859. 


Waereas it is expedient further to amend the Madras City Police Act, 1888, and the Madras 
District Police Act, 1859, for the purposes hereinafter appearing ; It is hereby enacted as follows :— 


Short titl 1, This Act may be called Taz Mapras Crry POLIŒE AND 
ae Drsraicr POLICE (AMENDMENT) ACT, 1947. ; 
eee ee 2. In the Madras City Police Act, 1888— 


(¢) in section 61, in the opening paragraph, after the words “ any Police-officer above the 
rank of constable,” the words “ or any member of the Madras Fire Services a the rank of freman 
shall be inserted ; i 

(#) in the same section, in the last paragraph, before the words “ any fire-brigade ” in both 
the places where they occur, the words the Mada: Fire Services or of” shall be inserted ; 

(iii) in section 62-A for the words “ to any officer or fireman thereof,” the words “ to any 
member thereof or to any member of the Madras Fire Services having jurisdiction over the City or 
any part thereof” shall be substituted ; 

(io) to the same section, the following paragraph shall be added, namely :— . 

“ Whoever is convicted under this section, after having been previousl convicted either 
under this section or under section 43 of the Madras District Police Act, 1859, shall be liable to simple 
imprisonment for a period which may extend to six months and shall also be liable to fine.” ; 

v) in section 81, for the words “ anything done either under the provisions of this Act or 
under the provisions of any other law for the time being in force, conferring powers on the police,” 
the words “anything done or intended to be done under the provisions of this Act, or under the 
we 0f any other law for the time being in force conferring powers on the police?” shall 
be substituted. 


Insertion of new sections Í 
4 and 43 in Central Act 3. In the Madras District Police Act, 185g— 
KI of 1859. 

(i) before section 44, the following sections shall be inserted, namely :— ; 

s “42. On the occasion of a fire, any Police-officer above th 
E kabikak E aa etes on rank of constable, or any member of the Madras Fire Services 
above the rank of fireman may— 

(a) remove or order the removal of any persons who by their presence, interfere with or impede 
the operations for extinguishing the fire or for saving life or property ; 

(5) close any street or passage in or near which any fire is burning ; 

(c) by himself or those deing under his orders, break into or kangin Jp or pull down, or use 
for the panoge of hoses or other appliances, any premises for the purpose o the fire, 
doing as little damage as possible ; 

(d) cause the mains and pipes of any area to be shut off so as to give greater pressure of water 
in the place where the fire has occurred ; 

(e) call on the persons in charge of any fire-engine to render such assistance as may be possible 
and f 
(f) generally, take such measures as may appear necessary for the preservation of life and 

An eee ie oa the occasion of fires by members of the Madras Fire Services or of any 
fire-brigade or by Police-officers or their assistants in the due execution of their duties shall be deemed 
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to be damage by fire within the meaning of any policy of insurance against fire. But nothing in this 
section shall exempt any Police-officer or any ERA te of the Madras Fire Services or of any fire-brigade 
from liability to damages on account of any acts done by him without reasonable cause. 


43. Whoever gives or causes to be given to any fire-brigade or to any member thereof or to any 
member of the Madras Fire Services, whether by means of a street 
Penalty for false alarm offire. fire-alarm, statement, message or otherwise, any alrarm of fire 
which he knows to be false, shall be liable on conviction to fine 

which may extend to fifty rupees. 

Whoever is convicted under this section, after having. been previously convicted either under 
this section or under section 62-A of the Madras City Police Act, 1888, shall be liable to simple imprison- 
ment for a period which may extend to six months and shall also be liable to fine.” ; 

(ii)'in section 53, for the words “ anything done or intended to be done, either under the 
provisions of this Act or under the provisions of any other law for the time | in force, conferring 
powers on: the police,” the words “ anything done or intended to be done er the provisions of 
this Act, or er the provisions of any other law for the time being in force conferring powers on the 
police” shall be substituted ; 


(ii) in the Schedule, the figures “ 61” shall be omitted. 


THE BAR COUNCILS AND PEGEN st TONERS (MADRAS AMENDMENT) 
CT, 1947. 





Act No. IX oF 1947. 
[24th May, 1947. 

An Act further to amend the Indian Bar Councils Act, 1926, and the Legal Practitioners Act, 1879, in their 
application to the Province of Madras. 

WHEREAS it is expedient further to amend the Indian Bar Councils Act, 1926, and ee 
Practitioners Act, 1879, in their application to the Province of Madras, for the purposes h er 
appearing ; It is hereby enacted as follows :— l LAS ee 

. 6 HE 
Shore HUC ATA Cee ER a E E E E ACT, a” sak ihi 
(2) It extends to the whole of the Province of Madras. 


Coe Act RAVIT of tone 2. In section 10 of the Indian Bar Councils Act, 19¢26— 


(i) in sub-section (1) after the words “ any advocate of the ee ae the words “ or an 
«advocate of any other High Court ordinarily practising in any subordi Court or Courts in the 
Province of Madras” shall be inserted ; r 


(ii) to the same sub-section, the following Explanations shall be added, namely :— 


“ Explanation 1.—The holding of any political opinion or the el arora of it in any form or 
act not involving physical violence or incitement to or abetment of such violence is not misconduct 
within the meaning of this sub-section. 

Explanation 2.—Conviction for any political offence, under any general, special or local Law 
or Ordinance or any rules made thereunder, including conviction a section 124-A of the Indian 
Penal Code or the Indian Criminal Law Amendment Act, 1908, where the person convicted has not 
been found guilty of physical violence or of incitement to or abetment of such violence, is no proof 
of misconduct within the meaning of this sub-section.” 

XVII of eso, Ventral Act 3. In the Legal Practitioners Act, 187g— 

(i) in Chapter III, after section 13, the following section shall be inserted, namely :— 

“‘1g3-A. Notwithstanding anything contained in sections 12 and 13, no pleader or mukhtar 
holding a certificate as aforesaid shall be liable to be proceeded against or punished under those 
sections— i 

(i) for holding any political opinion, or expressing it in any form or act not involving physical 
violence or incitement to or abetment of such violence, or 

(ii) for having been convicted of any political offence under any general, special or local 
Law or Ordinance (including section 124-A of the Indian Penal Code or the Indian Criminal Law 
Amendment Act, 1908) or under any rules made thereunder, where he has not been found guilty of 
physical violence or of incitement to or abetment of such violence.” ; . 

(ii) in Chapter IV, after section 22, the following section shall be inserted, namely :— 

“22-A. magawan anything contained in sections 21 and 29, no revenue-agent 
holding a certificate as aforesaid shall be liable to be proceeded against or punished under those 
sections— i ; 

(i) for holding any political opinion or expressing it in any form or act not involving physical 
violence or incitement to or abetment of such violence ; or 

(ii) for having been convicted of any political offence under any eral, special or local 
Law or Ordinance (including section 124-A of the Indian Penal Code or the Indian Criminal Law 
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Amendment Act, 1908), or under any rules made thereunder, where he has not been found guilty 
of physical violence or of incitement to or abetment of such violence.” f 
4- Any disciplinary inquiry or other proceeding pending at the commencement of this Act 
against any advocate, pleader; mukhtar, or revenue-agent, shall 
Application of Act to pending be continued under the Indian Bar Councils Act, 1926, as amended 
disciplinary proceedings. by section 2, or, as the case may be, under the Legal Practitioners 
Act, 1879, as amended by section 3. 
5. Ifany advocate has been sapa or EFS e PE are the Indian Bar ak an 
ne aes -Act, 1926, or if any pleader, mukhtar or revenue-agent 
. Review of past disciplinary suspended or dismissed under the Legal Practitioners Act, 1879, 
BeHen: 4 an cach suspension, removal or dismissal is subsisting on the date 
of the commencement of this Act, then, the advocate, pleader, mukhtar or revenuc-agent may 
within one year from the said date, apply in writing under this section to the High Court or the Chief 
Controlling Revenue-authority, as the case may be, and the High Court or Chief Controlling Revenue- 
authority shall thereupon vacate the order of suspension, removal or dismissal, if such order could 
not have been passed after the commencement of this Act. 


THE CRIMINAL TRIBES (MADRAS REPEAL) ACT, 1947. 





Act No. X oF 1947. i 


, [304 May, 1947 
An Act to exclude the Province of Madras from the operation of the Criminal Tribes Act, 1924. 
WHEREAS it is expedient to exclude the Province of Madras from the operation of the Criminal 
Tribes Act, 1924; It is hereby enacted as follows :— 
Short title and commence- 1. (1) This Act may be called THe CRIMINAL Tres (Map- 
ment. RAS REPEAL) AQT, 1947. 
2) It shall come into force on such date as the Provincial Government may, by notification, 
in the Fort St. George Gazette, appoint. < 
g. On and from the commencement of this Act, the Criminal Tribes Act, 1924, as amended 
by the Criminal Tribes (Madras Amendment) Act, 1943, and 
Central Act VI of 1924 not the Criminal Tribes (Madras Amendment) Act, 1945, shall, except 
to apply to the Province of for the purposes of section,g of the Madras Restriction of Habitual 
Madras. 


Offenders Act, 1943, cease to be in force in the Province of 
Madras. 


» 


THE MADRAS REMOVAL OF CIVIL DISABILITIES (AMENDMENT) ACT, 1947. 





Acr No, XI oF 1947. 


[1st June, 1947. 
An Act to amend the Removal of Civil Disabilities Act, 1998. 

Wuereas it is expedient to amend the Removal of Civil Disabilities Act, 1938, for the purposes 

hereinafter appearing ; It is hereby enacted as follows :—~ a ' 

; 1. This Act may be called Tae MADRAS REMOVAL OF Crv 


Short title. DIBABILITIES (AMENDMENT) ACT, 1947. 
Amendment of section 2, 2. In section 2 of the Removal of Civil Disabilities Act, 1938 
Madras Act XXI of 1938. ereinafter referred to as the said Act), the following substitutions 


al be made, namely s— 

(i) for the words “ Depressed Class,” the words “ Depressed Classes ”; 

(ii) for the words “ enjoying or having access to,” the words “ having access to or using ” ; 

(iii) for the words “a right to enjoy or have access to,” the words “a right of access to or a 
right to use” ; 
| (iv) for the words “ carrying on the affairs,” the words “ conducting the affairs ” ; 

(v) for the word “ prescription,” the words “ prescriptive right” ; and 

(vi) for the words “ acts or omissions,” the words “ act or omission.” 


Addition of new sections 3, 3 A ; . 
5, 6 7 to Madras Act be and Pepe tai 2 of the said Act, the following sections shall 
of 1938. ` : 
| Discrimination against Hari- “3, No person owning, or being in charge, of, secular 
jans, etc., prohibited. institution referred to in section 2, shall— eae 


(1) impose, or cause or suffer to be imposed, any restriction on any person belonging to any 
community or class referred to in section 2, or | 


- 
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(1) do or omit to do anything, or cause or suffer anything to be done or omitted to be done, 
so as to result in discrimination agamst any person belonging to any such class or community 
merely on the ground that he belongs to such community or class. 
‘ Secular institution’ explain- 4. For the purposes of this Act, the expression ‘ secular 
ed. i institution ° includes among others— 
(i) any refreshment room, restaurant, cafe, coffee house, eating house, boarding house, loding 


house, hostel, hotel or any other place where persons are provided with food, drink, shelter or 
sleeping or other accommodation ; 


(ii) ‘any place of public ‘entertainment or amusement ; 


(iti); any premises where goods are sold, any laundry; any shaving or hair dressing saloon 
or any other place where services are rendered to customers ; 


(iv) ‘any place used for the burial, cremation, or disposal otherwise, of the dead. 


: 5. No dealer shall refuse to sell, or withhold from sale, any 

gol of sale a to article which is kept by lum for sale, to any person belonging to 

JENS ELCs prO i any community on the ground that he belongs to such community. 
Penalties. 6. Whoever— - 


` (i) prevents a person belonging to any community or class referred to in section 2 from exercising 
any Civic right or privilege to which-he is entitled under this Act, or 
(ii) molests or obstructs any such person in the exercise of any such right or privilege, or 
(#1) contravenes the provisions of sections 3 and 5, 
shall be punishable in the case of a first offence, with fine which may extend to fifty rupees and in 
the case of å second or subsequent offence, with imprisonment which may extend to six months or 
with fine which may extend to one thousand rupees or with both. 


Offences under Act to be 7. All offences punishable under this Act shall be cognizable.” 
cognizable. : 


THE MADRAS HIGH COURT (JURISDICTIONAL LIMITS) AMENDMENT ACT, 1947. 





Act No. XII oF 1947. 

| j [26th March, 1947. 
An Act to amend the Madras High Court (Jurisdictional Limits) Act, 1927. 
Waezas the schedule to the Madras High Court (Jurisdictional Limits) Act, 1927, sets out the 
limits of the ordinary original civil jurisdiction of the High Court of Judicature at ; 
|. AND WHEREAS the area comprised in the Saidapet Municipality and certain areas in the Chingleput 
District have since been included within the limits of the City of Madras ; 
` _ AND WHEREAS it is expedient to include the said areas within the limits of the ordinary original 
civil jurisdiction of the nid High Court ; : 

It is hereby enacted as follows :— ; 
Short title and saving. (Jonini (1) This Act T be omia KA ang HIGH Court 


; (2) Nothing in this Act shall affect any suit or other legal proceeding pending in any Court 
at the commencement of this Act. 


Substitution of new Schedule 2. For the Schedule to the Madras High Court (Jurisdictional 
for Schedule to Madras Act Limits) Act, 1927, the following schedule shall be substituted, 
IV of 1927. namely :—~ 


l “THE SCHEDULE. 
(Ses Section 2.) ; 


be limits within which the ordinary original civil jurisdiction of the High Court shall be exercised 
are as follows — 


t 


East-—The sea, > 
South.—Starting from the south-east comer of the village boundary of 116 Urur and proceeding 
west along the southern village boundary of Urur, Kandan 119 Guindy Park till the trijunction 


of 139 Kanagam, 197 Velacheri and 119 Guindy Park and proceeding west along the southern 
boun of Guindy Park up to the north east corner of S. No. 10 thence towards south proceeding 
along the-eastern boundary of S. Nos. 10 and 19 till the south-east corner of S. No. 13 of 137 Velacheri 
village and running towards west, the boundary line proceeds along the southern boundaries of 
S. Nos. 13 and 17 of Velacheri village, thence towards south along the eastern boundary- of S. Nas. 
22 and 2g up to the south-east corner of S. No. 23, thence towards west along the southern boundaries 
af S. Nos. 23, 24, 30 and 32, dill reaching the north-east corner of S. No. 33, thence towards south 
along the’eastern boundary of S. No. 33, thence along the southern boundaries of S. Nos. 33, 34 and 
35 tl the Khandam stone at the south-west corner of S. No. 35, thence proceeding north along the 
western boundaries of 'S. Nos. 35, -36, 37 and 39 till reaching the south-east corner of S. No. Al, 
thence proceeding west along the southern boundaries of S, Nos. 41 and 43 till reaching the Khandam 
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stone at the south-west corner of S. No. 42, thence proceeding north along the western boundary 
of S. No. 42, till reaching the Khandam stone at the south-east corner of S. No. 46, thence along the 
southern boundry of S. Nos. 46 and 47 till reaching the south-west corner of S. No. 47, thence proceed- 
ing north along the western boundry of S. No. 47 till reaching the south-east ocorner of S. No. 48, 
. thence along the southern boundries of S. Nos. 48 and 49 till reaching the south-west corner of S. 
No. 49, thence in a southward direction along the eastern boundary of S. No. 50, thence towards west 
along the southern boundaries of S. Nos. 50 and 11g till the south-west corner of S. No. 113, thence 
in a northern direction along the western boundary of S. No. 119 till the south-east corner of S. 112, 
thence towards west along the southern boundaries of S. Nos. 112, 111 and 110 till the south-west 
corner of S. No. 110, thence ie ing straight across the battai in S. No. 109 and touching 
the western boundary of 137 Velacheri village. 
kak sana. form the last mentioned point and proceeding north on the village boundary 
along the western boundaries of S. Nos. 109, 106-B and 719 till reaching the south-west corner of 
S. No. 106-A, thence proceeding north-east aone the eastern boundaries of S. Nos. 106-A, 105-A, 
104-B, 95-B, 94-A, 87-B, and 88- and kan e north-east corner of S. No. 88-B on the southern 
kk AA AN kah of 120-1 Zamin Adayar and thence along the eastern boundaries of S. Nos. 7 and 8 
of No. 120-1 Zamin Adayar village up to the north-east corner of S. No. 8 of No. 120-1 Zamin Adayar 
village, thence towards west along the northern boundary of S. No. 8 of No. 120-1 Zamin Adayar 
village up to the north-west corner of the same survey number, thence on a ight line towards 
north up to G.B. stone No. g of the St. Thomas’ Mount Cantonment, thence west along the 
boundary line joining C.B. stone Nos. 9 and 8 of St. Thomas’ Mount Cantonment reaching a point 
where the western village boundary of S. No. 120-1 Zamin Adayar village meets and proceedin 
west along St. Thomas’ Mount Cantonment boundary line to G.B. stone Nos. 8, 7 and 6 ti 
reaching the western village boundary of No. 120-2 Zamin Alandur village at a point on the line 
joining C.B. stone Nos. 7 and 6, thence proceeding north along the western village boun of 
No. 120-2 Zamin Alandur village until ing the trijunction stone of No. 122-3 Nandamb 
121 Ekkattutangal and 120-2 in Alandur at the north-west corner of Zamin, Alandur village 
and proceeding north along the western village boundary of Ekkattutangal and proceeding east 
along the northern boundary of the same village up to the trijunction of 121 Ekkattu III 
and 120-2 Zamin Alandur and proceeding east on the southern boun of 
Kodambakkam up to the south-west corner of S. 256 and proceeding north along the western bo 
of S. No. 256 up to its north-west corner, thence towards north-west al e northern boundary 
of S. No. 257 up toa Se in a straight line from the south-west corner of S. No. 261, thence across 
the cart-track in S. No. 258 to the south-west corner of S. No. 261, thence towards north along the 
western boundary of S. No. 261 up to its north-west corner, thence towards west along the ai es 
opened of S. No. 260 up to the north-west corner of S. No. 260, thence towards north along the 
western boundary of S. No. 268, up to the south-west corner of S. No. 294, thence along the western 
boundary of S. Nos. 294 and 305 up to the north-west corner of S. No. 305, thence towards north- 
west along the southern bun PET of S. No. 2g1 7 to its south-west corner, thence, towards north 
along the western boundary of S. No. 291 up to the Khandam stone at the south-west corner of 
S. No. 308, thence along the western boundary of S. No. 308 up to the south-east corner of S. No. 314, 
thence towards west along the southern boundaries of S. Nos. 314, 315 and 319 up to the south-east 
corner of S. No. 318, thence towards north along the western boundary of S. No. 319 up to the south- 
east corner of S. No. 323, thence towards west and north along the southern iad western boundary 
of S. 323, thence along the western boundary of S. No. 59 up to the Khandam stone at the south- 
east corner of S. No. 42, thence towards west along the southern boundaries of S. Nos. 42, 54 and 
up to the south-west corner of S. No. 53, thence towards north along the western boundaries of 
2 Nos. 53, 44, 45 and 46 up to the north-west corner of S. No. 46, thence towards north-east along 
the pah ay op of S. No. 46, up to the bijunction stone at the south-west corner of S. No. 38, 
thence towards north and east along the western and northern boundaries of S. No. 38, up to hie 
bijunction stone at the north-east corner of S. No. 38 and thence towards north along the eastern 
boundaries of S. No. 185 of No. 110 Saliagramam village, thence west along the southern boundary 
of S. No. 184 up to its south-west corner, thence north al the western boundary of S. No. 184 up 
to its north-west corner, thence ing the Poonamallee High Road (Arcot road) in S. No. 160 
and reaching the soth-west corner of S. No. 159, thence along the western boundaries of S. Nos. 159, 
158 and 157 up to the north-west corner of S. No. 157. thence towards west along the southern boun- 
of S. No. 165 up to the south-west corner of S. No. 165, thence north along the western 
boundary of S. No. 165 up to the Khandam stone at the north-west corner of S. No. 165, thence towards 
cast along the southern boundaries of S. Nos. 28 and 27 up to the south-eastern corner of S. No. 27, 
thence in a northern direction along the eastern boundaries of S. Nos. 27 and 26 up to the north-east 
corner of S. No. 26, thence eastwards along the southern boundary of S. No. 23 up to its south-east 
corner, thence towards north ee western boundaries of S, Nos. 23 22, thence towards 
west and north along the northern boundary of S. No. 22 and eastern boundary of S. No. 7 to 
its south-east corner touching the eastern village boundary of Saliagramam, thence Kan Eka 
north along the eastern village boundary of Saliagramam and Pee west along the} northern 
village bo of Sahagramam up to the trijunction of 106 Koyambedu, 109 Puliyur and 110 
i ce proceeding north along the western village boundary of rog Puliyur, 107 
Arumbakkam and 78 Naduvakkarai up to the north-east corner of S.No. 197 0f 78 Naduvakkarai . 
village, thencé running straight on a line joining the bijunction stone on the north-west corner of S. 
No. oi Denar vil o ee ee ann ee Nec an a 
of Madras, thence proceeding north along the western boundary of 78 Nad il, 74 Mullan, 
yo Ayanavaram and 66 Peravallur up to the trijunction of 65 Kulathur, 66 Peravallur and 94 
varam., 
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North.—Commencing from the point where the boundary line between Tiruvottiyur village and 
Tondiarpet village meets the sea, along the boundary line between Tondiarpet kh and Triu- 
vottiyur and Sattankadu villages to the point where Sattankadu, Kodungiyur and Tondiarpet villages 
meet ; thence in a south-westerly direction along the boundary line between Kodungiyur and Tondiar- 
pet, so as to include the whole of Tondiarpet villa ; thence in a westerly direction along the boundary 
line between the villages of Perambur and Truk anik to the point where Perambur, Erukkanjeri 
and Sembiem villages meet and proceeding west along the northern village boundary of 67 Sembiem 
and 66 Peravallur up to the trijunction point where 34 Madhavaram, 66 Peravallur and 65 Kulathur 
villages meet and the western boundary ends, so as to include the whole of Sembiem and Peravallur. 


- 


THE TUNGABHADRA PROJECT (PREVENTION OF SPECULATION IN LAND) ACT, 1947. 





Act No. XIII or 1947. 


j [4th July, 1947. 
An Act to prevent speculation in land in the Tungabhadra Project area. 


_Waereas the Provincial Government have commenced the execution of the Tungabhadra 
Project in order to conserve and utilize to the best advantage the waters of the Tungabhadra river 3 
AND WHEREAS considerable purchases of land which are of a speculative character have been 
made in the area which is likely to be irrigated when the Project is completed ; 
AND WHEREAS it is necessary to prevent speculation in land in the area aforesaid ; 
It is hereby enacted as follows :— 


Short title, extent and com- 1. (1) This Act may be called Tae TUNGABHADRA PROJECT 
mencement. (PREVENTION OF SPECULATION IN LAND) ACT, 1947. 
(2) (a) It extends to the villages in the Bellary and Kurnool districts which are specified in 
the Schedule. 
(6) The Provincial Government may, by notification in the Fort St. George Gazette— 
(i) remove from the Schedule any village or portion of a village ; 


(ii) extend all or any of the provisions of this Act to any village or portion of a vi in the 
said districts or any other district, subject to such modifications as may be specified in the notification 


Provided that no such notification shall come into force, unless it is approved by both Chambers 
of the Provincial Legislature. 


| (3) It shall come into force on such date as the Provincial Government may, by notification 
in the Fort St. George Gazette, appoint. 


Definitions 2. In this Act, unless there is anything repugnant in the 
i subject or context— 
(1) “ permit ” means a permit granted under this Act ; 
(2) “ prescribed ° means prescribed by rules made under this Act; 
(3) “project area” or “ area ” means the area consisting of the villages or portions of villages 
specified in the Schedule as modified from time to time ; 
(4) “ project land” or “land” means land in such area. ° 


3. (1) If at the commencement of this Act, any person owns more than fifty acres of project 

land purchased after the rst October, 1944, he shall, on demand 

Right of Government to ac- made by the Provincial Government by notice in writing within 

quire project land in certain three years from the commencement of this Act, be bound to sell 

cases. to them the excess over fifty acres, at the price or prices for which 
the land was purchased by him. 

(2) If any praed land which the Provincial Government are entitled to purchase under 
sub-section (1) is alienated in any manner within the period of three years aforaesid, a shall have 
the same right against the alienee as they would have had against the alienor under that sub-section. 

(3) The Provincial Government may dispose of any project land purchased by them under 
this section, in any manner they think fit. 

Acquisition of land in project : ; ; : 
4. (1) Save as otherwise expressly provided in this Act, 
gens ey ae itr ts ey no person shall acquire project land without a permit : 


Provided that a person who has not acquired any land after the rst October, 1944 or who 
has ired less than fifty acres after that date, may acquire land, without a it, up to a maxi- 
mum of fifty acres or up to such an extent as will bring his acquisitions after that date up to a maximum 
of fifty acres. 


(2) In computing the fifty acres aforesaid, land devolving on a person under the law of intestate 
succession or under any gift which is valid under section 5 shall not be taken into account, but land 
acquired after the 1st October 1944 and subsequently disposed of shall be taken into account. , 

(3) In the case of a Hindu undivided family, any acquisition made in the name of any member 
thereof with family funds shall be taken into account in computing the maximum of fifty acres which - 
the family can acquire under sub-section (1). - 

M—4 
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(4) Where any land is acquired with funds belonging to two or more persons whether jen 
or as tenants in common or as members of any association or partnership, the share of each of them 
in such land shall be taken into account in computing the maximum of fifty acres which he can acquire 
under sub-section (1). f 
5. No gift of project land, whether made by will or by an instrument inter vivos, shall be valid 
Prohibition of gifts of ‘ect unless it is made in favour of an individual or individuals or of a 
lap LO nibition of gifts of project Hindu undivided family and unless the extent of the land comprised 
s in the gift is within such maximum as may be prescribed. 
6. Except in the case referred to in sub-section (3) of section 4, where any project land is 
acquired in the name of a person in pursuance of a permit granted 
Prohibition of benami trans- to such person, no suit shall be maintained against such person 
actions in project land. by any other person in any Court of law on the ground that the 
acquisition was made on behalf of the plaintiff or on behalf of 
some other person through whom the plaintiff claims. 
7. (1) Any person who desires to obtain a permit shall apply in the first instance to the Col- 
ya ; 4 lector of the d'strict in which he ordinarily resides, or to such 
Application by intending other officer as may be pd by the Provincial Government 
purchaser for certificate of eli- in this behalf, for a certificate of eligibility. The certificate shall 
gibility. contain such particulars as may be prescribed. 

(2) ‘The Collector, or the other officer so ay aa shall thereupon make or cause to be 
made such inquiry as he may think fit and may, in his discretion, either issue or refuse to issue the 
certificate of eligibility. 

8. (1) A person who has obtained a certificate of eligibility 

Prescribed authority to may apply to the prescribed authority for a permit, and such 

grant or refuse permits. authority may, in his discretion, cither grant or refuse to grant 
the permit, 

(2) Every permit shall specify the maximum extent of land which the holder thereof may 
acquire and the time within which the acquisition shall be made and shall contain the condition 
referred to in section 9 and any other conditions which may be prescribed. 

g. It shall be a condition of every it that any land acquired in pursuance thereof shall 

not be alienated until the expiry of a period of fifteen years from 
Land acquired under permit such date as may be notified in the Fort St. George Gazette by the 
not to be ordinarily alienated Provincial Government as the date on which water from the 
for fifteen years. Tungabhadra Project is made available for the irrigation of the 
land; and any alienation thereof made before the expiry of such 

period shall be null and void: 

Provided that the prescribed authority may, on application, if satisfied that there are sufficient 
grounds for doing so, permit the land to be alienated before the expiry of the period aforesaid on 
such payment and subject to such conditions as may be prescribed. 

Explanation.—The expression “ alienation”? with its grammatical variations and cognate 
expressions shall not include a lease for a term not exceeding five years or a mortgage without pos- 
session. 
< . Any acquisition of project land made by a person without 
Land not to be acquired ake ran . < : 

; ; obtaining a permit, where one is required under this Act, shall be 
without periit: null and void. 
II. Any person aggrieved any order passed, or proceeding taken, under this Act by the 
istrict Collector or any authority prescribed or appointed under 
Appeals. this Act, may, within the prescribed time, appeal to the Board of 
Revenue ; and the Board shall, after giving the parties an oppor- 
tunity of being heard, pass such orders on the appeal as it may think fit. 
12. The Board of Revenue may at any time, either suo motu or on application, call for and 
examine the records relating to any order passed, or proceeding 
Revision. taken, under this Act by any authority or officer subordinate to it, 
| for the purpose of satisfying itself as to the legality, ny or 
propriety of such order or proceeding, can may pass such order in reference thereto as it thinks fit. 
Nothing in this section shall apply to the orders or proceedings of any Court or Magistrate. 
13. (I) No suit or other proceeding shall lie against the 
Bar of certain proceedings, Provincial ernment for anying done or purporting to be 
done under this Act or any rule made thereunder. 

(2) No suit, prosecution or other proceeding shall lie against any officer or servant of the 
Provincial Government for any act done or purporting to be done such officer or servant under 
this Act or any rule made thereunder, without the previous sanction of the Provincial Government. 

b (3) No officer or servant of the Provincial Government shall be liable in respect of any such 
act in any civil or criminal proceeding, if the act was done in good faith in the course of the execution 
of duties or the discharge oP incuons imposed or authorised by or under this Act. 

14. (1) The Provincial Government may make rules to carry 
Power to make rules. out ali or any of the purposes of this Act and not inconsistent 
: therewith. 
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(2) In Pena and without prejudice to the generality of the foregoing power, such rules 
may provide for— 

(a) ‘all matters expressly required or allowed by this Act to be prescribed ; 

(b) the maximum extent of land which may be acquired by a person in pursuance of a permit 
granted under this Act; 

(c) the opening and maintenance of a common register for the project area, showing the 
ownership, and changes in the ownership, of lands therein, and any other particulars which may be 
deemed necessary ; 

(d) the penalties which may be imposed for a contravention of the conditions of a permit 
and the authorities which may impose such penalties, provided that no penalty shall exceed one 
thousand rupees ; 

Ii generally regulating the procedure to be followed and the forms to be adopted in proceedings 
under Act and fixing the time within which such proceedings shall be initiated. 

(3) The power to make rules conferred by this section shall be subject to the condition of 
the rules being made after previous publication. 

(4) All rules made under this section shall be published in the Fort St. George Gazetis and upon 
such publication shall have effect as if enacted in this Act. 

15. Ifany difficulty arises in giving effect to the provisions of this Act the Provincial Government 
may, as occasion may require, by order, do anything which appears 
Power to remove difficulties. to them to be necessary for the purpose of removing the diffi- 
culty. 
16. Nothing in this Act shall apply to the acquisition of any 
land— 

(a) by or on behalf of the Crown ; or 

(b) ata sale held by any Civil, Revenue or Criminal Court in execution of a decree or order ; of 

(c) at a sale conducted under any law for the time being in force for the recovery of any revenue 
due to the Crown or of any sum recoverable as an arrear of such revenue ; or 

(d) by exchange in accordance with any scheme made or approved by the Board of Revenue : 


Provided that in cases falling under clause (b) or clause (6), the Court which, or the officer who, 
ordered the land to be sold, may, of its or his own motion or on the application of any party to the 
proceedings, set aside the sale, if the Court or officer is satisfied that the sale was a collusive transaction 
or was made with a view to defeat or evade the provisions of this Act. 


Savings, 


THE MADRAS ESTATES COMMUNAL, FOREST AND PRIVATE LANDS 
(PROHIBITION OF ALIENATION) ACT, 1947. 





Aar No. XIV oF 1947. 
[25th October, 19473 
An Act to prohibit the alienation of communal, forest and private lands in estates in the Province of Madras. 
WHEREAS it is necessary to prevent the indiscriminate alienation of communal, forest and private 
lands in estates in the Province of Madras pending the enactment of legislation for acquiring the 
interests of landholders in such estates and introducing the ryotwari settlement therein ; It is hereby 
enacted as follows :— 
| i 1. (1) This Act may be called THe Mapras ESTATES Com- 
Short title, extent and com- MUNAL, FOREST AND PRIVATE LANDS (PROHIBITION OF ALIENATION) 
mencement. AcT, 1947. 
R S It extends to all estates in the Province of Madras governed by the Madras Estates Land 
ct, 1908. 
(3) It shali come into force at once. 
a 2. In this Act, unless there is anything repugnant in the 
Denmkons, subject or context, — SR 
(a) “ estate,” “ landholder”’ “ private land” and “ryoti land” shall have the same res- 
pective meanings as in the Madras Estates Land Act, 1908, and “ communal land” means any land 
of the description mentioned in section g, clause (16), sub-clause (a) or sub-clause (b), of that Act ; 


(6) ‘forest land” includes any waste land containing trees and shrubs, pasture land, and 
any other class of land declared by the Provincial Government to be forest land by notification in 
the Fort St. George Gazette ; 

(c) “ impartible estate ” means any estate included in the Schedule to the Madras Impartible 
Estates Act, 1904, or subsequently declared to be an impartible estate within the meaning of that 


Act, by an Act of the Legislature. 
Prohibition of the alienation . (1) Notwithstanding anything contained in any othe 
of communal, forest and pri- law ior the time being in force, no landholder shall sell, one 


vate lands in estates. convert into ryoti land, lease, or otherwise assign or alienate— 
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(a) any communal or forest land in his estate without the previous sanction of the District 
Collector, on or after the date on which the Madras Estates Communal, Forest and Private Lands 
(Prohibition of Alienation) Ordinance, 1947, came into force, namely, the 27th day of June, 1947, or 


(b) any private land in an impartible estate notified by the Provincial Government in the 
Fort St. George Gazette, in pursuance of this clause or the corresponding clause in the Ordinance afore- 
said, on or after the date on which the estate was so notified : 

Provided that private land in an impartible estate so notified may be leased for a period not 
exceeding two years. 

(2) Any landholder who has contravened or contravenes the provisions of sub-section (1 
and any-agent of the landholder who has abetted or abets such contravention shall be punishable 
with imprisonment which may extend to two years, or with fine which may extend to five thousand 
rupees, or with both. 


4. (1) Any transaction of the nature prohibited by section 3 which took place, in the case of 
any communal or forest land, on or after the 31st day of October, 
Transactions of the nature 1939, and in the case of any private land in a notified estate, on .or 
specified in section 3 to be void. er the 1st day of November, 1945, shall be void and inoperative 
and shall not confer or take away, or be deemed to have conferred 

or taken away, any right whatever on or from any party to the transaction : 


Provided that nothing contained in this sub-section shall be deemed to invalidate— 


(i) any such transaction in respect of any forest land entered into before the 27th day of 
June, 1947, in favour of any religious, charitable or educational institution, or of any hospital, or of 
any local board, municipal council, or co-operative society registered or deemed to be registered 
under the Madras Co-operative Societies Act, 1932, or of any other public body or institution ; 

(ii) any such transaction in jan pie of any private land entered into before the date on which 
the impartible estate in which the land is situated is notified as specified in section 3 (1) (b), in favour 
of any religious, charitable or educational institution, or of any hospital, or of any local board, 
municipal council or co-operative society registered or deemed to be registered under the Madras 
Co-operative Societies Act, 1932, or of any other public body or institution ; 

(ii) any such transaction in respect of any forest or private land not exceeding twenty acres 
in extent, entered into, in the case of forest land, before the 27th day of June, 1947, and in the case 
of private land, before the date on which the impartible estate in which the land is situated is notified 
as aforesaid ; 

(io) any such transaction in respect of any forest or private land exceeding twenty acres in 
extent, ent into before the respective dates specified in clause (ii) up to a limit of twenty acres 
chosen by the assignee or alienee, the choice being limited as far as possible to contiguous land ; 


(0) any such transaction in respect of any forest or private land entered into before the respective 
dates specified in clause (iii), in favour of an assignee or alience in good faith and for valuable con- 
sideration. 

2) Any choice made under clause (iv) of the proviso to sub-section (1) shall be communicated 
to the Collector of the district or such officer as may be authorized by him, in the case of forest land 
within three months from the date on which this Act comes into force and in the case of private land, 
within three months from that date or from the date on which the impartible estate is notified as 
aforesaid, whichever is later. 


(3) If any dispute arises as to the validity of the claim of any n to any land under clauses 
(i) to G of the proviso to sub-section (1); it shall be open to such person or to any other person 
interested in the transaction or to the Provincial Government, to apply to the District Judge of the 
district in whicb the land is situated, for a decision as to the validity of such claim. 


(4) The District Judge to whom an ADE RoR is made under sub-section (3) shall, after 
giving notice to all the other persons concerned in the transaction or interesten in the land and also, 
where the application is not made by the Provincial Government, to the Provincial Government, 
decide whether the claim to the land is valid or not ; and his decision shall be final. 


(5) The Provincial Government may, by notification in the Fert St. George Gazette, make rules 
for the purpose of carrying the provisions of this section into effect, and in particular as to the fee 
to be paid in respect of the applications referred to in sub-section (3), and the procedure of the 
District Judge. 

5. Notwithstanding anything contained in section 32 of the 
Power to enhance jurisdic- Code of Criminal Procedure, 1898, it shall be lawful for any 
tion of First Class Magistrates Magistrate of the first class specially empowered by the Provincial 


to impose fines. Government in this behalf to impose a sentence of fine exceeding 
one thousand rupees for any offence under section 3. 
District Collector to sanction 6. No prosecution shall be instituted under this Act against 
prosecutions, any person without the previous sanction of the District Collector. 
. No notification or order of the Provincial Government 
Bar of jurisdiction. or of the District Collector under this Act shall be liable to be 


questioned in any Court of Law. 


» Repeal and : 8. The Madras Estates Communal, Forest and Private Lands 
a kie (Prohibition of Alienation) Ordinance, 1947, is hereby repealed : 
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Provided that all notifications and orders issued under the said Ordinance and in force imme- 
diately before the commencement of this Act shall continue to be in force and be deemed to have 
been issued, and shall have effect as if they had been issued, under this Act : 


Provided further that the seep of the said Ordinance shall not affect any penalty or punish- 

ment incurred in respect of any offence committed against it or any investigation, legal proceeding 

or remedy in respect of any such penalty or punishment ; and any such investigation, legal proceeding 

or remedy may be instituted, continued or enforced, and any such penalty or punishment may be 
imposed as if the said Ordinance had not been repealed. 

2: If any difficulty arises in giving effect to the provisions a 

; ; this Act, the Provincial Government may, as occasion may arise, 
Power to remove difficulties. order do anything which appears to them necessary for the purpose 
of removing the difficulty. f 


THE MADRAS CITY IMPROVEMENT TRUST (AMENDMENT) ACT, 1947. 


| Acr No. XV or 1947. 


[grd November, 1947. 
An Act to amend the Madras City Improvement Trust Act, 1945. 


WHEREAS it is expedient to amend the Madras City Improvement Trust Act, 1945, for the pur“ 
pose hereinafter appearing ; It is hereby enacted as follows :— 


Short title 1. This Act may be called Toe Mapras Crry IMPROVEMENT 

i TRUST (AMENDMENT) AQT, 1947. 
2. (1) In section 91, sub-section (1) of the Madras City Improvement Trust Act, 19455 
| the second paragraph beginning with the words “‘ If the provi- 
Amendment of section g1, sions of this Act” and ending with the words “ proportionate 
Madras Act XVI of 1945. part of two and a half lakhs of rupees” shall be omitted ; 
and in lieu thereof, the following provisos shall be inserted, 

namely :— 


“ Provided that no contribution shall be payable until the first Chairman assumes office : 


Provided further that in respect of the portion of the financial year beginning with the date 
on which the first Chairman assumes office and ending on the 31st day of March immediately following, 
the Government and the Corporation shall each contribute to the Board a sum which shall not be 
less than the proportionate part of two and a half lakhs of rupees.” 


(2) The amendments made by sub-section (1) shall be deemed to have been made in the Act 
aforesaid, immediately before the passing thereof. 8 


THE MADRAS TUBERCULOSIS SANATORIA (REGULATION OF BUILDINGS) 
AQT, 1947. 


-Aar No. XVI oF 1947. 
f [grd November, 1947. 
An Act to provide for the control of the construction of buildings in the neighbourhood of tuberculosis sanatoria in 
the Province of Madras, and for the cxclusion, modification or restriction of enactments relating to public 
health from or in such nsighbourhood. 
_ _Wuereas it is expedient to provide for the control of the construction of buildi igs in the 
neighbourhood of tuberculosis sanatoria in the Province of Madras, and for the exclusion, modifi- 


cation or restriction of enactments relating to public health from or in such neighbourhood ; It is 
hereby enacted as follows :— 


_ Short title, extent, applica- 1. (1) This Act may be called THe Mapras TUBERCULOSIS 
tion and commencement. SANATORIA (REGULATION OF BUILDINGS) ACT, 1947. 


(2) It extends to the whole of the Province of Madras. 


(3) (a) It shall come into force at once in respect of the tuberculosis sanatoria at Madanapalle, 
and Perundurai ; and in each case, this Act shall apply to the area specified in the notifi- 


cation issued under the Act by which the sanatomum was governed immediately before the commence- 
ment of this Act. 


(6) The Provincial Government may, by notification, apply this Act to any other tuberculosis 
sanatorium with effect from such date and in respect of such area as may be specified in the notification. 
ay The Provincial Government may, by notification, from time to time, alter any area 

referred toin clause (a) or specified under clause (b), in such manner as they think fit. 
(d) No place which is not situated within two miles from any portion of the boundary of a 
sanatorium shall be included in any notification issued in respect thereof under clause (b) or clause (¢). 
Dek abon 2. In this Act, unless there is anything repugnant in the 

i subject or context, — 
(1) ‘ building’ includes— 
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(a) a house, outhouse, stable, latrine, godown, shed, hut, wall (other than a boundary wall 
not exceeding eight feet in height) and any other such structure, whether wholly or partially cons- 
tructed of masonry, bricks, wood, mud, metal or any other material whatsoever ; 


(b) a structure on wheels or simply resting on the ground without any foundation ; 

(c) a tent, van and any other structure used for human habitation ; 

(a) ‘ notification’ means a notification in the Fort St. George Gazette ; 

(3) a person shall be deemed “ to re-erect a building” if he— 

(a) makes any material alteration to, or enlargement of, a building, or 

(6) converts into a dwelling place any building not originally constructed for that purpose, or 

(c) converts into two or more dwelling places a building originally constructed as a single 
dwelling place, or 

(d) converts two or more dwelling places into a larger number of such places, or 

(¢) converts into a stable, cattle-shed or cow-house any building originally constructed as 
a dwelling place, or 
i (f) makes any alteration which is likely to affect prejudicially the stability or safety of a build- 
ing, or the condition of a building in respect of its drainage, sanitation or hygiene, or 

g) makes any alteration to a building which increases or diminishes its height or the area 
COV by it or the cubic capacity thereof, or which reduces the cubic capacity of any room therein ; 


(4) ‘ sanatorium ” means any tuberculosis sanatorium to which this Act applies ; 


(5) “sanatorium area” means, in the case of any sanatorium, the area to which this Act 
applies in respect of the sanatorium by virtue of section 1, sub-section (9) ; 


(6) “ Sanatorium Local Authority ” means, in the case of any sanatorium or sanatorium area, 
the Sanatorium Local Authority constituted for the sanatorium or having jurisdiction under this 
Act over the sanatorium area, as the case may be. 


g. (1) For every sanatorium, the Provincial Government 
Constitution of Sanatorium shall, by notification, constitute a Sanatorium Local Authority 
Local Authority. for the purpose of controlling the construction of buildings in the 


sanatorium area. 
(2) The notification aforesaid shall specify— 
(i) the date from which it shall take effect; 
(ii) the name of the Sanatorium Local Authority ; 
(iii) the persons who shall be its members ; and 
(iv) the term of office of jts members other than the ex officid members, if any. 


(3) The Provincial Government shall appoint one of the members of the Sanatorium Local 
Authority to be its Chairman and another member to be its Secretary. 


4. (1) The Provincial Government may, by notification, direct that the provisions of the 

Madras Local Boards Act, 1920, the Madras Public Health Act, 

Application of Madras Local 1939, or any other enactment for the time being in force in the 

Boards Act, 1920, Madras Province of Madras and relating to public health, shall not apply 

Public Health Act, 1939, and to the sanatorium area or shall apply thereto only to such extent 

certain other Acts. and subject to such modifications and restrictions as may be spe- 
cified in the notification. 


(2) In particular, the notification may authorize the Sanatorium Local Authority or its 
Chairman or Secretary to perform any duty or exercise any power assigned to a panchayat or its. 
president or to any other authority or officer under the provisions so applied, subject to such control 
as may be specified in the notification. 

Prohibition of erection or re- . No person shall, except with the previous sanction of 
erection of buildings without the ae ona Local Authority, erect or re-erect a building on 
sanction of Sanatorium Local any land in the sanatorium area, not being land situated within 
Authority. the boundary of the sanatorium, 


Application for such sanction. A K o ADpAGAHON for such sanction shall be made in writing, 


(a) specify the purpose for which it is intended to use the building ; . 
(b) furnish such information and be accompanied by such plans as may be required by rules 
made under this Act. 


(2) The applicant shall also furnish to the Sanatorium Local Authority any further information. 
or plans which it may require, within such time as may be fixed by it. | 


4, (1) The Sanatorium Local Authority may refuse to sanction the erection or re-erection 
of a building, or may sanction such erection or re-erection either 

Refusal or grant of sanction. unconditionally or subject to such conditions as it thinks fit to 
impose in respect of all or any of the following matters, namely :— 
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(a) the free passage or way to be left in front of the building ; : 
(b) the open space to be left about the building to secure free circulation of air and the pre- 
vention of fire and to facilitate scavenging 5 ; 
(c) the ventilation of the building, the minimum cubic area of the rooms and the number an 
height of the storeys of which the building may consist ; 
(d) the provision and position of drains, latrines, urinals, and cess-pools or other receptacles 
for rubbish or filth ; 
(e) the level and width of the foundation, the level of the lowest floor, and the stability of the 
structure ; ' 
(f) the line of frontage with neighbouring buildings if the building abuts on a street ; 
(g) the means of egress from the building in case of fire ; 
(h) the materials to be used for, and the method of construction of, external and partition 
walls, rooms, floors, fire places and chimneys ; 
(i) the height and slope of the roof above the uppermost floor on which human beings are 
to live or cooking is to be done ; 
(j) any other matter affecting the ventilation and sanitation of the buildings. 
(2) Any conditions imposed under sub-section (1) shall be in writing and the person erecting 
or re-erecting the building shall comply therewith in every particular. 
8. Every sanction given for the erection or re-erection of a.building shall be available for a 
period of one year from the date on which it is given, and if the 
Lapse of sanction. sanctioned erection or re-erection is not commenced within that 


period, it shall not be commenced thereafter, unless the Sanatorium 
Local Authority on application made therefor has extended the period. 


Punishment for illegal erec- g. Whoever begins, continues or completes the erection or 

tion or re-¢rection. re-erection of a building— 

a) before such erection or re-crection has been sanctioned by the Sanatorium Local 
Authority, or 

(b) without complying with any condition imposed under section 7, or 

(c) when sanction has been refused by the Sanatorium Local Authority, or after the sanction 
has ceased to be available by virtue of the provision contained in section 8, 

shall be punished with fine which may extend to five hundred rupees. 


Power to stop erection or re- 10. (1) The Sanatorium Local Authority may, at any time, 
erection or toorderdemolition, by notice in writing, direct the owner, lessee or occupier of any 
etc. land in the sanatorium area— 


(a) to stop the erection or re-erection of any building, or 

(b) to alter or demolish, within such time as may be specified in the notice, any building or 
any part thereof, if, in the opinion of such authority, the erection or re-erection of such building 
or part constituted, or will constitute, an offence under section 9. 

(2) If any direction given under clause (b) of sub-section (1) is not complied with, within the 
time specified therefor in the notice, the Sanatorium Local Authority may have such direction carried 
into effect at its cost and have the amount thereof recovered fiom the defaulter in such manner as may 
be authorised by the rules. 

11. (1) Any person aggrieved by any order passed under this Act by the Sanatorium Local 
ETER Authority may appeal to the District Collector who shall pass 
Appeals and revision. such orders thereon as he thinks fit. 

(2) The Provincial Government may, in their discretion, at any time, either suo motu or on 
application, call for and examine the record of any order passed under this Act by the Sanatorium 
Local Authority or the District Collector for the purpose of satisfying themselves as to the legality 
-or propriety of such order, and may pass such order in reference thereto as they think fit. 

: 12. No compensation shall be claimed by any person for 
Bar of compensation. any damage or loss sustained by him in consequence of— 

a) the refusal of the Sanatorium Local Authority to sanction the erection or re-erection of 
-any building, or 

(b) any condition imposed by such authority in regard to such erection or re-erection under 
-section 7, or of any order passed by it under section 10, or 

(c) any order passed by the District Collector or the Provincial Government under section 11. 

1g. (1) The Provincia! Government may, by notification, 
make rules to carry out all or any of the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing power, such rules 
may provide tor— 

(a) the rules of business of the Sanatorium Local Authority ; 

&) the manner in which applications for sanction to erect or re-erect buildings shall be made 
to the Sanatorium Local Authority and the information and plans to be furnished either along with 
such applications or subsequently ; 


Power to make rules. 
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(c) the type or description of building which may or may not, and the purpose for which a 
ding may or may not, be erected or re-erected in any specified area or areas ; 
(d) the minimum cubic capacity of any room or rooms in a building which is to be erected 
or re-erected ; 
(e) the circumstances in which a mosque, temple, church or other sacred building may be 
erected or re-erected ; 
(f) the manner in which the cost referred to in section 10,'sub-section (2) may be recovered ; 
(g) the form in which and the time within which appeals under section 11 may be preferred; 
(h) the fees which may be charged in respect of any application made, appeal preferred, or 
proceeding taken, under this Act. 
14. The Madanapalle Tuberculosis Sanatorium (Regulation 
Repeal of Madras Acts XIV of Buildings) Act, 1943, The Tambaram Tuberculosis Sana- 
of 1943, XXIV of 1943 and torium (Regulation of Buildings) Act, 1949, and the Perundurai 
XVII of 1944 with a saving. Tuberculosis Sanatorium (Regulation of Buildings) Act, 1944, are 
hereby repealed : 
Provided that, until a notification under section 3 of this Act otherwise provides, the constitution 
of the Sanator:um Local Authority, the term of office of its members, and the persons, who shall 


act as its Chairman and its Secretary, shall in the case of each of the Sanatoria at Madanapalle, 
Tambaram and Perundurai, be as laid down in section 3 of the relevant Act. 


THE MADRAS HACKNEY CARRIAGE (AMENDMENT) ACT, 1947. 


Acr No. XVII oF 1944. 


[6th November. 1947. 
An Act further to amend the Madras Hackney Carriage Act, 1911. 
WHEREAS it is expedient further to amend the Madras Hackney Carriage Act, 1911, for the 
purpose hereinafter appearing ; It is hereby enacted as follows — 
Short title. ( I. Wak a sgh ii called THe MADRAS Hackney CARRIAGE 
2. In the Madras Hackney Carriage Act, 1911, in section 93, sub-section (2) (which relates. 


to the fee to be paid for copies of the list of authorized fares), 
Amendment of section 33, for the words “ a fee of two annas for each copy,” the words “a 


Madras Act V of 1g11. fee for each copy of four annas or of such other sum as the Com- 


_ missioner subject to the control of the Provincial Government, 
may prescribe,” shall be substituted. 


” 


THE PRISONS (MADRAS AMENDMENT) ACT, 1947. 


et ee 


Aor No. XVIII or 1947. 


| [6th November, 1947. 
An Act further to amend the Prisons Act, 1894, in its application to the Province of Madras. 
WHEREAS it is expedient further to amend the Prisons Act, 1894, in its application to the Province 
of Madras, for the purposes hereinafter appearing ; It is hereby enacted as follows :— 
f 1, This Act may be called Toe Prisons (MADRAS AMEND- 
Short title. MENT) ACT, 1947. ( 
Amendment of Central Act, 
IX of 1894. 
(i) in section 46, proviso, the following words shall be added at the end, namely, “or rende 
any prisoner on hunger-strike liable to whipping ” ; 
(ii) in section 52, for the words and figures, “sentence him to any of the punishments 
enumerated in section 46,” the words and figures “‘ sentence him to any of the punishments to which 
he is liable under section 46” shall be substituted. 


2. In the Prisons Act, 1894— 


THE PRISONS (MADRAS AMENDMENT No. II ) AGT, 1947. 


Acr No. XIX oF 1947. . S 
[7th November, 1947. 
An Act further to amend the Prisons Act, 1894, in its application to the Province of Madras. 
Waereas it is expedient further to amend the Prisons Act, 1894, in its application to the Province 
of Madras, for the purpose hereinafter appearing ; It is hereby enacted as follows — 


f 1. This Act may be called Tse Prisons (MADRAS AMEND- 
Short title. MENT No. II) Aor, 1947. ; 
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Amendment of section 33> 2. In section 93 of the Prisons Act, 1894, for sub-section (2), 
Central Act IX of 1894. the following sub-section shall be substituted, namely :— 


“ (2) When a civil prisoner has been committed to prison by a Court in execution of any 
decree ‘or order in favour of a private person, such person shall immediately deposit or cause to be 
-deposited in Court, to meet the cost of the prisoner’s clothing and bedding, such amount as may be 
fixed by the Court in accordance with the rules, if any, made by the Provincial Government in that 
‘behalf ; and in default of such deposit, the prisoner may be released.” 


THE MADRAS BETTING TAX (AMENDMENT) ACT, 1947. 


Aar No. XX oF 1947. 
[14th November, 1947. 
An Act further to amend the Madras Betting Tax Act, 1935. 
WHEREAS it is expedient further to amend the Madras Betting Tax Act, 1935, for the purposes 
* thereinafter appearing ; It is hereby enacted as follows — 


Ss I. This Act may be called THe Manpras BETTINO Tax 
Short title. (AMENDMENT) ACT, 1947. 
Amendment of sections 4 

.and 5, Madras Act XX of 1935. 2. In the Madras Betting Tax Act, 1935-— 


i (i) in section 4, sub-section (2), tor the proviso, the following proviso shall be substituted, 
namely :— ` 


“ Provided that the rate shall not exceed twelve and a half per cent. of ev sum paid into 
-the totalizator.” ; = ii akah 


i (ti) in section 5, sub-section (2), for the proviso, the following proviso shall be substituted, 
mamely :-— 

'“ Provided that the rate shall not exceed twelve and a half per cent. of every sum paid out by 
-a book-maker to a winning backer, the amount of the bet being excluded.” 


Repeal of section 2, Madras 3- Section 2 of the Madras Finance (No. 2) Act. 1 , is 
Act XVII of 1943. hereby repealed. eee nee 





THE MADRAS PROHIBITION (AMENDMENT) ACT, 1947. 


Act No. XXI or 1947. 


l [14th November, 1947. 
An Act further to amend the Madras Prohibition Act, 1937. 


Wuereas it is expedient further to amend the Madras Prohibition Act, 1 for th 
hereinafter appearing ; It is hereby enacted as follows :— a i tase DUE 
i 1. This Act may be called Tae MADRAS Pr 

Faol title: (AMENDMENT) ACT, 1947. EEEN 
Insertion of new section 4-A 2. After section 4 of the Madras Pr hibiti 
An Madras Act X of 1937. the following section shall be inserted, Sariely : ees on Act, 1937, 


“4-A. Whoever is found in astate of intoxication in any public place and whoever not 
having been permitted to consume any liquor or intoxicati 

Punishment for being found drug in puisuance of this Act, is found in a state of eee 

In a state of intoxication. in any private TG shall be punished with imprisonment 


; ; which may extend to six months, or with fine which 
40 one thousand rupees, or with both.” may extend 





THE MADRAS ABKARI (AMENDMENT) ACT, 1947. 


Acr No. XXII or 1947. 
2 [14th November, 1947. 
An Act further to amend the Madras Abkarı Act, 1886. 


WHEREAS it is expedient further to amend the Madras Abkari Act, 1886, f 
cherein-after appearing ; It is hereby enacted as follows :— : » for the purpose 


A 1. This Act may be called Tre Map 
Short title. | Ace gory, y RAS ABKARI (AMEND- 
M—5 
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‘ ; . In clause (2) of the proviso to section 13 of the Madras. 
endment of section 13, Abkari AeL 1886 A words" or of any Senn N his bona fide 
Madras Act I of 1886. . V » . 
private consumption and not for sale ” shall be omitted. 


THE MADRAS PLACES OF PUBLIC RESORT (AMENDMENT) ACT, 1947. 


Acr No. XXIII oF 1947. 7 
[2gth November, 1947. 
_An Act further to amend the Places of Public Resort Act, 1888. 


WHereas it is expedient further to amend the Places of Public Resort Act, 1888, for the purposes. 
hereinafter appearing ; It is hereby enacted as follows :— 
Short tile. 1. This Act may be called THe Mapras PLACES oF PUBLIO: 
RESORT (AMENDMENT) ACT, 1947. 
Insertion of new sections 


-A, 19-B Fer i 2. After section 13 of the Places of Public Resort Act, 1888, 
a ho + Pane Gn Mad the following sections shall be inserted, namely :— 


Kepang ‘thin “ 13-A. The provisions of this Act shall apply to all areas. 
ae ee de: . ‘icioal ie: situated within a distance of three miles from the limits of any 
ec municip ts. municipality, as if such areas formed part of such municipality ; 
Provided that this section shall not apply to— 
(1) areas for the time being included within the limits of some other municipality, or 


(1i) areas to which this Act has been, or may be, extended by a notification under section 1, 
sub-section (3) so long as such notification remains in force. 
: ' 13-B. Where, by virtue of section 13-A, a municipal council 
eT re < < derives any income under this Act from any area outside the muni- 
ody sttibution of income deriv- — cipal limits, such income shall be distributed between the municipal 
side n a limits “council and the local authority or authorities having jurisdiction. 
P ` over such area, in such manner as the Provincial Government may 
specify in rules made under this Act, 
13-C. Where, by virtue of any notification issued under section 1, sub-section (3) or otherwise, 
ee jurisdiction under this Act over any area stands transferred from. 
Provision for cases where one officer or authority to another officer or authority, all licences. 
jurisdiction is transferred. granted, all orders passed, and all proceedings commenced, in 
A respect of places, buildings and enclosures in such area, by or before- 
the officer or authority having jurisdiction prior to sûch transfer, shall be deemed to have been granted, 


passed, or commenced by or before the officer or authority having jurisdiction subsequent to such, 
transfer.” 


THE MADRAS MUNICIPAL AND LOCAL BOARDS (AMENDMENT) ACT, 1947. 


Acr No. XXIV oF 1947. 


[2nd December, 1947.. 
An Act further to amend the Madras Dtstruct Municipalities Act, 1920, and the Madras Local Boards Act, 
1920, and to supplement the Madras City Municipal Act, 1919. | 
WHEREAS it is expedient further to amend the Madras District Municipalities Act, 1920, and 
the Madras Local Boards Act, 1920, and to supplement the Madras City Municipal Act, 1919, for- 
the purposes hereinafter‘ appearing ; It is hereby enacted as follows :— 


Short title and commence- 1. (1) Ths Act may be called Tue MADRAS MUNICIPAL. 
ment. AND LOCAL BOARDS (AMENDMENT) ACT, 1947. 
(2) Section 2 of this Act shall be deemed to have come into force on the 29th day of June, 
1920, section 3 on the 4th day of January, 1921, and section 4 on the rst day of April, 1946. 
2. In the Madras District Se arate Act, 1920, in section 5, sub-section (2) for the words 
“ the balance of the municipal fund and all other property vested’ 
Amendment of section 5, in the municipal council shall vest in His Majesty, and the liabilities. 
Madras Act V of 1920. of the council shall be transferred to the Provincial Government,” 
the following words shall be substituted, namely :— 
“ the balance of the municipal fund and all other property vested in the municipal council 
and all its liabilities shall stand transferred to the Provincial Government or to such local or other- 
authority or to such officer or other person as they may, by order, direct.” 


: . In the Madras Local Boards Act, 1920, for section 2 
Amendment of section 240 3 f : ? n 240, 
Madras Act XIV of 1920. 2 (8), the following sub-section shall be substituted, 


“< (8) The Provincial Government may pass such orders as they may deem fit, as to— 
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(i) the disposal of the property vested in a local board which has ceased to exist, and the 
‘discharge of its liabilities, 

(ii) the disposal of the property vested in a local board and situated in a local area in which 
such board has ceased to exercise jurisdiction and the discharge of the liabilities of the board relating 
to such property or arising from such local area ” 

4- If any difficulty arises in giving effect to the provisions of the Madras City Municipal Act, 
1919, 1n relation to the areas (comprising the Saidapet Municipal 

Power to remove difficulties area, the Sembiam and Aminjikarai Panchayat areas, and certain 
‘consequent on the inclusion in other areas) included within the limits of the City of Madras by 
the City of Madras of the Local Administration Department Notification No. 107, published 
Saidapet, Sembiam, Aminji- at page 79 of Part I-A of the Fort St. George Gazette, dated the 
karai and other areas. 1gth March, 1946, the Provincial Government, as occasion requires, 


may, by order, do anything which appears to them necessary 
for the purpose of removing the difficulty. 


THE MADRAS GENERAL SALES TAX (AMENDMENT) ACT, 1947. 


Act No. XXV oF 1947. 
[10th December, 1947. 
An Act further to amend the Madras General Sales Tax Act, 1939. 
WHEREAS it is expedient further to amend the Madras General Sales Tax Act, 1939, for the 
purposes hereinafter appearing ; It is hereby enacted as follows :— 
Short title and commence- 1. (1) This Act may be called Tue Mapras GENERAL 
ment, SALES TAK (AMENDMENT) AcT, 1947. 
(2) This section shall come into force at once ; and the rest of this Act shall come into force 
on such date as the Provincial Government may, by notification in the Fort St. George Gazette, appoint. 
Amendment of section a2, 2. In section 2 of thie Madras General Sales Tax Act, 1939 
Madras Act IX of 1939. (hereinafter referred to as the said Act)— 


(1) clause (a) shall be re-lettered as clause (a-1), and before the clause as so re-lettered, the 
following clause shall be inserted, namely :— 

“ (a) ‘ agricultural or horticultural produce’ shall not be deemed to include tea aa 
7 (ii) in clause (b) (which defines “ dealer”), Explanation (2) and the figure and brackets 
“ (1) °l in Explanation (1), shall be omitted ; 3 

(iun) in clause (c) (which defines “ goods ”), after the words “ all materials, commodities 
and articles ”, the following words shall be added, namely :— 

‘including those to be used in the construction, cape out, improvement or repair of immove- 
able property or in the fitting out, improvement or repair of moveable property ; and also includes 
all growing crops, grass and things attached to or forming part of the land which are agreed to be 
severed before sale or under the contract of sale ; ” ; ‘ 

(tv) after clause (g), the following clause shall be inserted, namely :— 

“* (g-1) “registered dealer’ means a dealer registered under this Act he 

(2) in clause (A) (which defines “ sale ”)— - 

(a) in the first paragraph, after the words “ valuable consideration’ , the following words 
shall be inserted, namely :— 

“and includes also a transfer of property in goods involved in the execution of a works 
contract,” ; 

(2) the Explanation shall be numbered as Explanation (1), and after the Explanation as so 
numbered, the following Explanation shall be added, namely :— s 

“ Explanation (2).—Notwithstanding anything to the contrary in the Indian Sale of Goods 
Act, 1930, the sale or purchase of any goods shall be deemed, for the purposes of this Act, to have 
taken place in this Province, wherever the contract of sale or purchase might have been made— 

(a) if the goods were actually in this Province at the time when the contract of sale vr purchase 
in respect thereof was made, or 
| (b) in case the contract was for the sale or purchase of future goods by description, then, 
if the goods are actually produced in this Province at any time after the contract of sale or purchase 
in respect thereof was made.” ; 


(vi) the Explanation to clause (2) (which defines “ turnover ”) shall be numbered as Expla- 
nation (1), and in that Explanation— 

(a) items (2), (ii) and (ii) shall be renumbered as items it), (iti) and (w) r ctively, and 
the following shal MA inserted as item (1), namely :— Ped ci ' ii 


ı“ (1) the amount for which goods are sold shall, in relation to a works contract, be deemed to 
> the amount payable to the dealer for et fea out such contract, Jess such portion as may be pres- 
cribed of such amount, representing the usu proporton of the cost of labour to the cost of materials 


used in carrying out such contract ;”’; 
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(6) the word “ and ” at the end shall be omitted ; 
(vii) after clause (1), the following clause shall be inserted, namely :— 


“ (ti) ‘ works contract’ means any agreement for carrying out for cash or for deferred pay- 
ment or other valuable consideration, the construction, Tae out, improvement or repair of any 


building, road, bridge or other immoveable property or the fitting out, improvement or repair of 
any moveable property ;”. 
Substitution of new section 


for section 3, Madras Act IK 3. For section 3 of the said Act, the following section shall be 
of 1939. i substituted, namely :— : 


Levy of taxes on sales of 
oods. 


éé 


3. (1) Subject to the provisions of this Act, — 

(a) every dealer shall pay for each year a tax on his total turnover for such year ; and 

(b) the tax shall be calculated at the rate of three pies for every rupee in such turnover. 

(2) Subject as aforesaid, the sale of any of the goods mentioned below shall be subject to & 
tax at the rate specified in respect thereof, at such single point in the series of sales by successive 


dealers as may be prescribed ; and the tax shall be paid by the dealer concerned on his turnover 


in each year relating to such goods, and shall be in addition to the tax to which he is liable under e 
sub-section (1) on his total turnover for the year :— 


6 


Rate of tax for every 
Description of the goods. rupee in the turnover 


relating to such goods. 
(1) (2) 


(i) Motor vehicles including motor cars, motor taxi-cabs, motor cycles 


and cycle combinations, motor scooters, motorettes, motor omnibuses, motor 
vans and motor lorries 


Six pies. 

Chassis of motor vehicles Kh Six pies. 
Component parts of motor vehicles ee a .. Six piles. 
Articles (mcluding rubber and other tyres and tubes and batteries) adapted 

for use as parts and accessories of motor vehicles, not being such articles as are 

ordinarily also used for other purposes than as parts or accessories of motor 

vehicles T ga = “Aa .. Six pies. 
(11) Refrigerators and air-conditioning plants .. e .. Six pies. 
(tit) (a) Wireless reception instruments and apparatus and component 

parts thereof, including all electrical valves, accumulators, amplifiers and loud- ~ 

speakers which are not specially designed for purposes other than wireless 

reception <. .. p sa WA .. Three pies. 
(6) Radio gramophones s oE ag .. Three pies. 
(iv) (a) Cinematographic, photographic and other cameras, projectors, 

“and enlargers ; lenses and other parts of and accessories to such cameras, 

projectors and enlargers ; and films, plates, paper and cloth required for use 

therewith ee P NA a Se .. Three pies. 
(6) Binoculars and opera glasses T D .. Three pies. 
(v) All electrical goods, instruments, apparatus and appliances, including 

fans and lighting bulbs, electrical earthenware and porcelain, and all other 

accessories Ea 5 5y KN Di .. Three pies. 
(vi) Any pen, pencil, or pen and pencil set, sold for twenty rupees or more. ‘Three pies. 
(vii) All clocks, time-pieces and watches ; and parts thereof. . .. Three pies. 


(3) A dealer whose total turnover in any year is less than ten thousand rupees shall not be 
liable to pay any tax for that year under sub-section (1) or sub-section (2). 


(4) For the purposes of this section and the other provisions of this Act, turnover shall be 
determined in accordance with such rules as may be prescribed : 


Provided that no guch rules shall come into force unless they are approved by a resolutio 
of the Legislative Assembly. ` 


(5) The taxes under sub-sections (1) and (2) shall be assessed, levied and collected in such 
manner and in such instalments, if any, as may be prescribed : 
Provided that— 


(i) ın respect of the same transaction of sale, the buyer or the seller, but not both, as determined 
by such rules as may be prescribed, shall be taxed ; 


(ii) where a dealer has been taxed in respect of the purchase of any goods in accordancé with 


the rules referred to in clause (1) of this proviso, he shall not be taxed again in respect of any sale of 
such goods effected by him. 


Oe to such rules as may be prescribed, the aana ae may assess a dealer for 
any year as if his transactions in such year had been the same as in the previous year.” 


Substitution of new sections . f ; 
, 6 and 6-A for sections 5 and ki. a are 5 ae : ah the said Act, the following sections 
È Madras Act IX of 1989. shall emcees a 
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Exemptions and reductions “5. Subject to such restrictions and conditions as may be 
of tax in certain cases. prescribed, including conditions as to licences and licence fees— 


(i) the sale of cotton of handspun yarn and of any cloth woven on handlooms wholly with 
handspun yarn and sold by persons dealing exclusively in such cloth, shall be exempt from taxation 
under section 3, sub-section (1) ; 

(11) the sale of cotton yarn other than handspun yarn shall be liable to tax under section 3, 
sub-section (1), only at two points in the series of sales by successive dealers as may be prescribed 
and only at the rate of one-fourth of one per cent. of the turnover at each of the two points ; 


(17) the sale of any cloth woven on handlooms wholly or partly with mill yarn shall be exempt 
from taxation under section g, sub-section (1), if the sale is to a wholesale or retail dealer in the Province, 
or if the sale is for delivery outside the Province and delivery is actually so made ; 


(10) the sale of bullion and specie shall be liable to tax under section 3, sub-section (1), only 
at such single point in the series of sales by successive dealers as may be prescribed and only at the 
rate of one-fourth of one per cent. of the turnover at that point ; 


(v) the sale of tea grown by the seller or grown on any land in which he has an interest, whether 
as owner, usufructuary mortgagee, tenant or otherwise, shall be exempt from taxation under section 3, 
sub-section (1) if the sale is for delivery outside the Province and delivery 13 actually so made ; 


(ri) the sale of hides and skins, whether tanned or untanned and of newspapers, that is to say, 
of periodical works containing public news or comments on public news, shall be lable to tax under 


section 3, sub-section (1), only at such single point in the series of sales by successive dealers as may be 
prescribed. 


Power of Government to 6. (1) The Provincial Government may, by notification in 
notify exemptions and reduc- the Fort St. George Gazette, make an exemption, or reduction in 
tions of tax. rate, in respect of any tax payable under this Act,— 


; (i) on the sale of any specified class of goods, at all points or at any specified point or points 
in the series of sales by successive dealers ; or 


(ti) by any specified class of persons, in regard to the whole or any part of their turnover. 
(2) Any exemption from tax, or reduction in the rate of tax, notified under sub-section (1)— 
(a) may extend to the whole Province or to any specified area or areas therein ; 


(b) may be subject to such restrictions and conditions as may be specified in the notification, 
including conditions as to licences and licence fees. 


6-A. If any restrictions or conditions prescribed under section 5 or notified under section 6 

are contravened or are not observed by a dealer, or in case a condi- 

Liability to tax of persons tion so prescribed or notified requires that a licence shall be taken 

not observing conditions of out or renewed, if a licence is not taken out or renewed by the 

licence, etc. dealer or if any of the conditions of a licence taken out or renewed: 

by him are contravened or are not observed, the sales of the dealer, 

with effect from the commencement of the year in which such contravention or non-observance 

took place, may be assessed to tax or taxes under section 3, as if the provisions of section 5 or of the 

notification under section 6, as the case may be, did not apply to such sales and notwithstanding 

that a licence, if any, taken out or renewed by the dealer continued or continuous to be in force during 
the year.” 


Amendment of section 8, 5. In-section 8 of the said Act (which relates to the licensing 
Madras Act IX of 1999. and exemption of agents)— 
(4) for the words and figure “ exempt from the tax under section 3,” the words and figure 
“ exempt from the tax or taxes payable under section 3 ” shall be substituted ; 
(u) after the proviso, the following provisos shall be added, namely :— 


' “ Provided further that the commission or brokerage agreed upon and specified in the accounts 
represents the entire remuneration payable to the agent, apart from legitimate incidental charges 
actually incurred by him and specified in the accounts, in respect of insurance, transport, loading 
and unloading, godown rent, interest, correspondence, telegrams the use of the telephone, and the 
like : 

Provided also jihat the burden of proving that a transaction is exempt, by virtue of this section» 

from the tax or taxes payable under section 3, shall be on the licensee.” F 
Insertion of new sections 8-A 
and 8-B in Madras Act [X of 


1939. 


6. After section 8 of the said Act, the following sections shall 
be inserted, namely :— 


“BA. (1) Every dealer whose turnover in any year is not less than seven thousand five hun- 
dred rupees shall, and any other dealer may, get himself registered 
Registration of dealers. under this Act, and for that purpose, shall submit an application 
for registration, to such person, in such manner, within such period, 
and accompanied by such fee not exceeding six rupees, as may be prescribed. ` 
(2) A dealer who has got himself registered in pursuance of sub-section (1) is entitled to have 
his registration cancelled, if he is able to establish to the satisfaction of the prescribed authority that 
his turnover in each of two consecutive years was less than seven thousand five hundred rupees. 
(3) A dealer shall, until his registration is cancelled, be liable to pay the fee prescribed as 
aforesaid, for every year subsequent to that in which he applied for registration. 
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8-B. (1) No person who is not a registered dealer shall collect any amount by way of tax 
under this Act; nor shall a registered dealer make any such 
Collection of tax by dealers. collection except in accordance with such conditions and 1estric- 
tions, 1f any, as may be prescribed : 
Provided that the Provincial Government may exempt persons who are not registered dealers 
from the provisions of this sub-section until such date, not being later than the rst day of April, 1948, 
as the Provincial Government may direct. 


_ (2) Every persor who has collected or collects amy amount by way of tax under this Act, 
on or after the Ist day of April, 1947, shall pay over to the Provincial Government within such time 
and in such manner as may be prescribed, all amounts so collected by him if they are in excess of the 
tax, if any, paid by him for the period during which the collections were made; and, in default of 
such payment, the amounts may be recovered as if they were arrears of land revenue.” ©- 

Amendment of section 9, 7 In section g of the said Act (which relates to submission of 
Madras Act IX of 1939. returns and assessment)— 


(i) in sub-section (1), for the words “ return or returns of his turnover’, the words “ return 
or returns relating to his turnover ” shall be substituted, and for the words and figures “‘ specified 
in the rules made under sub-section (2) of section 3,” the word “ prescribed ”’ shall be substituted ; 


(ii) in sub-section (2), clause (b), for the words and figures “ shall proceed to determine the 
turnover in accordance with the rules made under sub-section (2) of section 3,” the words “ shall 
assess the dealer to the best of his judgment ” shall be substituted. 


Substitution of new section 8. For section 12 of the said Act, the following section shall 
12, Madras Act IX of 1939. be substituted, namely :— 


“i2. (1) The Board of Revenue may in its discretion call for and examine the record of any 

order passed or proceeding recorded by any authority, officer or 

Revision. person under the etre ofthis Act, including sub-section (2), 

for the purpose of satisfying itself as to the legality or propriety 

of such order, or as to the regularity of such proceeding, and may pass such order in reference thereto 
as it thinks fit. 


(2) Powers of the nature referred to in sub-section (1) may also be exercised by such authority 
or officer and in such class of cases as may be prescribed, including cases where an inferior authority 
or officer has exercised its or his powers under this sub-section. 


(3) The powers conferred by sub-sections (1) and (2) may be exercised by the Board of Revenue 
or by the authority or officer concerned, as the case may be. suo motu at any time, or on application 
preferred within six months of the passing or recording of the order or proceeding in question. 


(4) Nothing contained ın this section shall apply to the orders or proceedings of any Court 
or Magistrate.” 
Amendment of section 13, g. In section 13 of the said Act (which relates to the main- 
Madras Act IX of 1999. tenance of accounts)— ki 


1) for the words and figure “ Every dealer and every person licensed under section 68,” he 
words “ Every registered dealer and eve rson licensed under this Act,” and for the words ““ true 
and correct account showing the value of the goods sold and bought by him,” the words “ true and 
correct account in one of the languages of the Province, namely, Tamil, Telugu, Malayalam, Kannada 
or Hindustani or in English, showing the goods sold and bought by him and the value thereof, goods 
of each of the kinds specified in section 3, sub-section (2), being shown separately ” shali be substi- 
tuted ; ` 

(ii) the proviso shall be omitted. 

Insei tion of new section 14-A 19. After section 14 of the said Act, the following section 

in Madras Act IX of 1939. shall be inserted, namely :— 
““14-A. In the case of any person carrying on the business 
Act to apply to non-resident of buying or selling goods in the Province but residing outside 
dealers with certain modifica- ıt (hereinafter in this section referred to as a “ non-resident Pp 
tions and additions. the provisions of this Act shall apply subject to the following modifi- 

cations and additions, namely :— 


(i) In respect of the business of the non-resident, his agent residing in the Province shall 
be deemed to be the dealer. 


(i) The agent of a non-resident shall be assessed to tax or taxes under this Act at the rate or 
rates leviable thereunder ın respect of the business of such non-resident in which the agent is concerned, 
irrespective of the amount of the turnover of such business being less than the minimum specified in 
section 3, sub-section (3). 


(in) Without prejudice to his othe: rights, any agent of a non-resident who is assessed under 
this Act in 1espect of the business of such non-resident may retain out of any moneys payable to the 
non-resident by the agent, a sum equal to the amount of the tax or taxes assessed on or paid by the 
agent. 

(w) Where no tax would have been payable by the non-resident in respect of his business 
in the Province by reason of the turnover thereof being less than the minimum specified in section 3, 
sub-section (3), hé shall be entitled to have the amount of the tax or taxes paid by his agent, refunded 
to him on application made to the assesssing authority concerned, or where more than one such autho- 
rity is concerned, to such one of the authorities as may be authorized in this behalf by the Provincial 
Government by general or special order. : 
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(v) Such application shall be made within twelve months from the end of the year in which 
payment was made by or on behalf of the non-resident of the tax or taxes or any part thereof,” 


Amendment of section 15, 11, In section 15 of the said Act (which relates to offences 
Madras Act IX of 1939. and penalties)— 


(i) in clause (b), for the words “ to pay the tax due from him within the time allowed ”, the 
words “ to pay within the time allowed, any tax assessed on him, or any fee due from him, under 
this Act,” shall be substituted ; f 

(u) in clause (d), for the words “ anv tax due under this Act,” the words “ any tax assessed. 
on him, or any fee due from him, under this Act ” shall be substituted a 

(ii) clause (e) shall be re-lettered as clause (A), and the following shall be inserted as clause 
(¢), (f) and (g), namely :— 

“ (e) fails to submit an application for registration as required by section 8-A, sub-section 
(1), or 

(f) collects any amount by way of tax under this Act, in contravention of the provisions of 
section 8-B, sub-section (1), or . 

(g) fails to pay the amounts specified in section 8-B, sub-section (2), within the prescribed 
time, or” ; 

(w) the words “and where the breach is a ne breach, to a further fine which may 
extend to fifty rupees for every day after the first during which the breach continues ” shall be omitted ; 
and in lieu thereof the following words shall be inserted, namely :— 


“and in the case of a conviction under clause (b), (d), (f) or (g), the Magistrate shall specify 
in the order the tax, fee or other amount, which the person convicted has failed or evaded to pay or 
has wrongfully collected, and the tax, fee or amount so specified shall be recoverable as if it were 
a fine.” 


Insertion of new section 16-A 12. After section 16 of the said Act, the following sections 
in Madras Act IK of 1939. shall be inserted, namely :— : 


“16-A. The validity of the assessment of any tax, or of the levy of any fee or other amount, 
mare under this Act, or the liability o any person to pay any tax, 
Assessments, etc., not tobe fee or other amount so assessed or levied shall not be questioned in 


questioned in prosecutions. any Criminal Court in any prosecution or other proceeding, whether 
under this Act or otherwise.” 
Repéal of section 20, Mad- 13. Section 20 of the said Act (which contains a transi- 
ras Ket IX of 1939. tional provision which has become spent) shall be omitted. 


. 14. Sections 3 and g of the Madras Finance o. 2) Act 
Ge of 2 gaat 1943, and the whole of the following Acts, ee Rane 
f Madras Acts X ofi 343 TT General Sales Tax (Amendment) Act, 1944, the Madras General 
ae d IX of eae Sales Tax (Amendment) Act, 1945, and the Madras General Sales 
21 gor ae 945. Tax (Second Amendment) Act, 1945, are hereby repealed. 


THE MADRAS HINDU WOMEN'S RIGHTS TO PROPERTY (EXTENSION 
TO AGRICULTURAL LAND) ACT, 1947. 


Acr No. XXVI oF 1947. 


[18th December, 1944. 
An Act: for extending the operation of the Hindu Women’s Rights to Property Act, 1934, and the Hindu Women’s 
Rights to Property (Amendment) Act, 1938, to agricultural land in the Province of Madras. 
WHEREAS it is expedient to extend the operation of the Hindu Women’s Rights to mined eer 
lan 


1937, and the Hindu Women’s Rights to Property (Amendment) Act, 1 938, to agricul 
in the Province of Madras ; It is hereby enacted as follows :— 


Short title, extent and com- I. (1) This Act may be called THz MADRAS HINDU Women’s 

mencement. Sali TO PROPERTY (EXTENSION TO AGRICULTURAL Land) Act, 
(2) It extends to the whole of the Province of Madras. 
(3) It shall come into force at once. 

The term “ property” in 2. The term “ property” in the Hindu Women’s Rights 
Central Acts XVIII of 1937 to Property Act, 1937, ad the Hindu Women’s Rights to eee 
and XI of 1938 to include agri- (Amendment) Act, 1938, shall include agricultural land. 
cultural land. 


3. Nothing contained in this Act shall a 


; pply to the 
Saving. ofany Hindu dying intestate before the 26th day of Novetber, tose. 
Explanation: —A person shall be deemed to die intestate within the mean; of this section in 


respect of all property of which he has not made a testamentary disposition which 55 capable of taking 
effect. g 
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THE MADRAS ENTERTAINMENTS TAX (AMENDMENT) ACT, 1947. 


Act No. XXVII or 1947. 


[19th December, 1947. 
An Act further to amend the Madras Entertainments Tax Act, 1939. 


WHEREAS it is expedient further to amend the Madras Entertainments Tax Act, 1939, for the 
-purposes hereinafter appearing ; It is hereby enacted as follows :— 


Short title and commence- 1. (1) This Act may be called THe Mapras’ ENTERTAIN- 
ment. MENTS TAK (AMENDMENT) ACT, 1947. 


2) It shall come into force on such date as the Provincial Government may, by notification 
im the Fort St. George Gazette, appoint. 


Amendment of section 3, 2. In section 3 of the Madras Entertainments Tax Act, 


1939 (hereinafter referred to as the said Act), for clause (6), the 
Madras Act X of 1939. ee clause shall be substituted, namely :— ee 


“ (6) “local authority ’ means— 
(a) in the City of Madras, the Corporation of Madras ; 
(b) in any other, municipal area the municipal council concerned ; 


(c) in any area in a district as defined in the Madras Local Board Act, 1920, which is comprised 
within the jurisdiction of a panchayat, the panchayat concerned ; and 


(d) in any area in a district defined as aforesaid which is not comprised within the jurisdiction 
of a panchayat, the district board concerned.” 


Substitution of new section g. For section 4 of the said Act, the following section shall 
for section 4, Madras Act X of be substituted, namely :— 
of 1939. 


4. (1) On each payment for admission to any entertainment, there shall be levied and paid 


: to the Provincial Government (execept as otherwise expressly 
: mee on el beeen admis- provided in this Act), a tax (hereinafter referred as to as the enter- 
pon ketan en A. ments tax) calculated at the following rates, namely :— 


Rate of tax. 
“Where such payment (inclusive of the amount of the 
tax)— 
i) is not more than five annas ; - i One-fifth of such payment. 
ey is more than five annas but is not more One-fourth of such payment. 
than one rupeee cight annas ; 
- (iii) is more than one Tupee eight annas. One-third of such payment. 


Provided that in the case of cinematograph exhibitions, the tax shall be calculated at the rates 


specified above on each payment for admission, after excluding from such payment the amount 
of the tax : 


Provided further that in the case of dramatic and music performances, Indian dances and 
exhibitions of works of art, manufactures, agricultural products or other articles, or any other exhibi- 
tions specified by the Provincial Government by general or special order, the entertainments tax shall 
be paid on each payment for admission to the entertainment at the following rates , namely :— 


A 


Rate of tax. 
Where such payment (inclusive of the amount of 
the tax)— 
i) is not more than three rupees ; One-eighth of such payment. 
11) is more than three rupees but is not more One-fifth of such payment. 


than five rupees ; 
(iii) is more than five rupees. One-third of such payment. 
(2) Where the payment for admission to any entertainment (exclusive of the tax in the case 
-of cinematogra h exhibitions and inclusive of the tax in all other cases) is less than one rupee, fractions 
of an anna in amount of the tax shall be rounded to the nearest quarter of an anna ; and where 


such payment is one rupee or more, such fractions shall be rounded to the nearest anna, half an 
anna bene rounded to the next higher anna.” 


. 4. In section 5 of the said Act, clause (b), and the brackets 
kiap ie R 5 and letter, ‘(a)’ at the commencement and the word ‘or’ at the 
Madras 939- end of clause (a) shall be omitted. 


Amendment of section 13, 5. In section 13 of the said Act, for sub-section (1) the 
“Madras Act X of 1939. following sub-section shall be substituted, namely :— 


“ (1) Ten per cent. of the proceeds of the tax collected under this Act-every year in respect 
of entertainments held within the jurisdiction of any local authority shall be credited to the bro- 
vincial Government, and the balance of ninety per cent. shall be paid to the local authority : 


' 
4 
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Provided that the Provincial Government may direct that such balance shall be distributed 
between the local authority aforesaid and any other local authority or authorities in the neighbour- 
hood in such proportions as the Provincial Government may fix. 

Explanation—In this sub-section, ‘ year’ shall mean the financial year.” 

; : 6. In section 16, sub-section (2), clause (i), of the said Act, 

Amendment of section 16, the words “on behalf of the Provincial Government’ and the 

Madras Act X of 1939. words “for the payment of a commission to the local authority 
? : for making the collection ”?” shall be omitted. 

7. The Madras Entertainments Tax (Amendment) Act, 1945, 


DEN is hereby repealed. 


THE MADRAS CITY POLICE (AMENDMENT) ACT, 1947. 


| Acr No. XXVIII or 1947. 
| i [19th December, 1947. 
| An Act further to amend the Madras City Police Act, 1888. 
WHEREAS it is expedient further to amend the Madras City Police Act, 1888, for the purpose 
hereinafter appearing ; It is hereby enacted as follows: 


< 1. This Act may be called THE MADRAS Crry POoLICE (AMEND- 
Short title. ) ACT, 1947. 
Insertion of new section “gz. In the Madras City Police Act, 1888, after section 71-L» 
71-M in Madras Act III of 1888. the following section shall be inserted, namely :— 
Maximum laden weight of “7M. Prt The maximum laden weight of a hand-cart 
hand-carts, ate: shall not exceed the following limits :— 
If the cart is fitted with In other cases. 
| pneumatic tyres on both 
or all the wheels. 
cwt. cwt. 
ti when the cart is dragged or pushed by one person. 4 6 
ii) When the cart is dragged or pushed by two 14 12 
ersons. ' 
(iii) When the cart is dragged or pushed by three 23 18 
persons. 
(iv) When the cart is dragged or pushed by four per- 30 24 


sons or more. 

(2) The height of a load on a hand-cart shall not exceed the limit, if any, laid down in by-laws 
made under this Act. h 

(3) No person under the age of eighteen years shall drag or push a hand-cart, whether by 
himself or along with others. 

(4) If a hand-cart is dragged or pushed in contravention of the provisions of sub-section (1), 
(2) or (3), any person who so drags or pushes it, and also any person employing him or in any way 
responsible for or abetting such contravention or employment, shall be punishable with imprisonment 
for a term which may extend to one month or with fine which may extend to fifty rupees.” 


THE MADRAS PROBATION OF ‘OFFENDERS (AMENDMENT) ACT, 1947. 


Acr No. XXIX or 1947. 
[22nd December, 1947. 


An Act further to amend the Madras Probation of Offenders Act, 1936. 
WHereas\it is expedient further to amend the Madras Probation of Offenders Act, 1936, for the 
purpose hereinafter appearing ; It is hereby enacted as follows :— 
i 1. This Act may be called THE Mapras PROBATION CF 
Short title. OFFENDERS (AMENDMENT) ACT, 1947. 
apa e of Madras Act 2. In the Madras Probation of Offenders Act, 1936— 
of 1937. - ; We 
(i) in section 9 (1) (a), after the words “ appointed to he a probation officer by the Provin “al 
Government,” .he words “ora person Baba. by them ” shall be inserted ; l l 
(ii) in section 13 (2) (b), the words “ appointed by the Provincial Government direct ” occurring 
after the words “ probation officers ” shall be omitted. 


Appointments made before g. All probation officers a pointed before the commence- 
Ge aoa eat of-this-Act -ment of this Act-by any person au orized by the Provincial Govern- 
validated. - j ment shall be deemed, to have been validly appointed. 


M—6 


388 Ci; THE MADRAS LAW JOURNAL SUPPLEMENT.  [REG. I OF , I¢ 
“THE MADRAS AGENCY RULES (AMENDMENT) REGULATION, 1947. : 





REGULATION No. I oF 1947. 
` [16th May, 19 
A Regulation further to amend the Madras Agency Rulss. 
Wuerzas it is expedient further to amend the Madras Agency Rules for the purpose hereinaft 


appearing ; It is hereby enacted as follows :— 
1. This Regulation may be called Tne Mapras AGENG 


Short title. RULES (AMENDMENT) REGULATION, 1947. ` ` 


2. In rule go of the Madras Agency Rules, for the words and figures “ sections 36 to 43, anc 
Order XXXIV of the Civil Procedure Code,” the words anc 
g and 48, and Order XXXIV of thr 


Amendment of rule go ofthe figures “sections 36 to 
First Schedule of the e of Civil Procedure, 1908” shal! 


Madras Agency Rules. 
; be substituted. 


to 
2 
Genes, . 


r + 
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THE MADRAS ESTATES LAND (REDUCTION OF RENT) ACT, 1947.. 


| 
| Act No. XXX oF 1947. 


a c: [6th January, 1948. 
An Act to provide for ths reduction of rents payable by ryots in estates governed by ‘the 
Madras Estates Land Act, 1908, approximately to the level of the assessments levied on lands 
in ryotwari areas in the neighbourhood, í 


| 


W the rents now payable by ryots in estates governed by the Madras 
Estates Land Act, 1908, are in many cases substantially higher than the assessments 
levied on lands in ryotwari areas in the neighbourhood ; - 


AND WHEREAS it is expedient to provide for the reduction of such rents approxi- 
mately to the level of the ryotwari assessments in the neighbourhood ; 


It is hereby enacted as follows :— nae 
E CER 1, (1) This Act may be called THe. MADRAS 
BUOFE EME and RPDNCARORY a (REDUCTION or Rent) ACT, 1947: 
(2) It applies to all estates as defined in section 3, clause (2), of the Madras 
Estates Land Act, 1908. 


2.` (1) The Provincial Government may appoint 
a Special Officer for any estate or estates, for the purpose 
of recommending fair and equitable rates of rent_for 
| the ryoti lands in such estate or estates. 

(2) The Special Officer shall first determine in respect of each village (herein- 
after in this!section referred to as ‘‘ principal village”) in an estate— ; 

(a) the average rate of cash rent per acre prevailing at the commencement 
of this Act, for each class of ryoti land in the principal village, such as wet, dry 
and garden : 

Provided that where no cash rents are prevalent in the principal village in 
je ee of any class of land, the Special Officer shall determine the average rate of 
cas 


Appointment of special offi- 
cer to recommend rates of 
rent in estates. i 


rent pèr acre prevailing at such commencement for such class of land in the 


nearest village in the estate in which cash rents are prevalent for such class of land 
and in which conditions are generally similar to those obtaining in the principal 
village, or where there is no such village in the estate, in the nearest village in the 
nearest estate in respect of which village both the requirements specified above are 
satisfied. | 


(b) the average rate of assessment per acre prevailing at such commencement 
in respect of leach of the said classes of land in the nearest ryotwari area in which 
conditions are generally similar to those obtaining in the principal village. 

(3) The Special Officer shall then compare the average rates of cash rent 
as determined oe clause (a) of sub-section (2) with the average rates of assessment 
` as determined under clause (b) of that sub-section, and after making due allowance 
“ for any difference in the conditions prevailing in the two cases, and also, in cases 

“falling under, the proviso to clause (a) of-sub-section (2), for any difference in the 
conditions prevailing in the village referred to in that proviso and in the principal 
village determine, (i) the extent, if any, to which the rates of rent payable for each 
class of ryoti'land in the principal village should, in his opinion, be reduced, and 
(ii) the rates of rent payable for each such class of land after such reduction. 

Explanation. I.—The Special Officer shall have power only to determine 
that the rents payable for any class of ryoti land in the principal village shall be 
_ reduced ; and he shall have no power to determine that such rents shall be enhanced. 


+. Explanation H.—The extent of reduction, if any, determined by the Special 

Officer under, this sub-section shall also apply where rent in the principal village 

is paid in kind or on the estimated value of a portion of the crop or at rates varying 

with the crop} whether in cash or in kind, or partly in one of these ways and partly 

in another, or partly in one or more of these ways and partly in cash. In every 
M— | j 
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such. case -the Special Officer shall also determin e the rent payable, whether in : 
kind or in cash or partly in kind and partly in cash as the case may be. 

(4) Where the conditions in a group of two or more villages in an estate 
are. generally similar, the Special Officer may perform the functions under sub- 
sections (2) and“ (3) in respectof such group of villages asa whole, instead of 
separately in respect of tach village in the group. 

g. (1) After completing his work in any estate, the Special Officer shall 
ja. submit his recommendations to the Provincial Govern- 
Power of Provincial Govern- ment, through the Board of Reyenue, specifying {i) the 

nie Sue oo rent extent, if any, to which the rents for each class of ryoti 

land in each village or group of villages in the estate 

mmenda a 3 

il iai ee should in his opinion, be reduced; and (tt) the rate 
of rent payable for each such class after such reduction : 


- Provided that, with the approval of the Board of Revenue, recommendations 
may be made under this sub-section, separately, in respect of portions of an estate. 
(2) After considering the recommendations of the Special Officer and the 
remarks of the Board of Revenue thereon, the Provincial Government shall, by 
‘order published in the Fort St. George Gezette, fix the rates of rent payable in respect 
- of ae class of ryoti land in each village in the estate : l 
Provided that where the rate of rent so fixed in respect of ryoti land of any 
class exceeds the rate of rent payable in respect thereof at the commencement of 
this Act, only ‘the latter rate of rent shall be payable in respect of such land. 
(3). An order under sub-section (2) shall take effect from the commencement 
of the fasli year 1357. 

(4) After such an order has taken effect in respect of any estate or portion 
of an estate, the rents due in respect of ryoti lands in such estate or portion with 
effect from the commencement of the fasli year 1357 as well as the rents which have 
fallen or may fall due in respect of such lands for any fasli subsequent to fasli 1357 
until the commencement of the fasli year in which the estate may be finally taken 
over by the Provincial Government shall be recovered by the Provincial Govern- 
ment as if such rents were arrears of land revenue due to them ; and the amount 
s0 recovered in respect of each fasli, after deducting therefrom the cost of such 
recovery as-determined in accordance with such rules as may be made by the 
Provincial Government in that behalf, and also the peshkash, cesses, and other 
moneys due from the landholder to the Provincial Government and constituting 
a charge on the estate shall be paid to the landholder. 


4. Where an order ig published under section 3, sub-section (2), in respect 

of any estate or portion of an estate, a ryot shall not be 

Ryot to pay the rent fixed bound to pay rent for any ryoti land held by him in such 
by incial Government. estate or portion at a rate exceeding that fixed in the 
order, notwithstanding anything contained in the 


Madras Estates Land Act, 1908. 


5. (1) Where by réason of the foregoing rovisions, the net income derived 
Provincial Government to PY any religious, educational or charitable institution 
make good income lost by reli- from any estate or part of an estate belonging to it 
gious, educational or charita- in the fasli year 1957 or in any subsequent fasli year 
ble institution. until the commencement of the fasli year in which the 
estate may finally be taken over by the Provincial Government, becomes less than 
the average net income derived by the institution from such estate or part during 
the five fasli years preceding the fasli year 1357 or during that portion of those 
fasli years in which the estate or part was in the ownership of the institution, as 
the case may be, the Provincial Government shall make good the loss sustained 
by the institution by paying to it at the end of the fasli year in question the amount 
of the difference between the net income derived by the institution in such fasli 
year and the average net income aforesaid. 
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(2) The average net income aforesaid and the net income derived in each of 
the fasli years beginning with the fasli year 13547 shall, for the purposes of sub- 
section (1), be determined by such authority, and in such manner, as may be 
laid down in rules made by the Provincial Government. ' 


6. Notwithstanding anything contained in any other law for the time being 
Lessees of religious, educa- in force, in any inam village belonging to a religicus, 
tional or charitable institu- educational or charitable institution which was not 
tions not to have their rents an estate before the commencement of the Madras 
reduced. Estates Land (Third Amendment) Act, 1936, but 
became an estate by virtue of that Act, the lessee of any land situated in the estate 
shall not be entitled to the benefit of any reduction of rent under this Act, if the 
lease was executed after the rst November, 1933. 


7. The Provincial Government may make rules 


Power to make rules. to carry out the purposes of this Act. 


N Validity of certain orders 8. The validity of the following orders and pro- 
and proceedings not to be ceedings shall not be liable to be questioned in any 
questioned, Court of Law :— 


(i) any order made under section 3, sub-section (2): ; 


s (#1) any recovery of rent effected by the Provincial Government under sec- 
tion 3, sub-section (4) or any payment made by them to the landholder under the 
same sub-section ; 

(iti) any determination of net income or average net income made under 
section 5, sub-section (2). 
9. If any difficulty arises in giving effect to the provisions of this Act, the 
Provincial Government may, as occasion may require, 
Power to remove difficulties. by order, do anything which appears to them necessary 
for the purpose of removing the difficulty. 


THE MADRAS DEVADASIS (PREVENTION OF DEDICATION ) ACT, 1947. 


Aor No. XXXI or 1947. 
[17th January, 1948. 
An Act to prevent the dedication of women as devadasis in the Province of Madras. 
Wuereas the practice still prevails in certain parts of the Province of Madras 


of dedicating women as ““devadasis”” to Hindu deities, idols, objects of worship, 
temples and other religious institutions ; 


AND WHEREAS such practice, however ancient and pure in its origin, leads 
many of the women so dedicated to a life of prostitution ; 
AND WHEREAS it is necessary to put an end to the practice ; 
It is hereby enacted as follows — 
, I. (1) This Act may be called Tue Mapras 
Sagita and extent: ja AN | dini A DEDICATION) Act, 1947. 

(2) It extends to the whole of the Province of Madras. 

2. In this Act, unless there is anything repugnant, 
in the subject or context,— 

(a) “dedication” means the performance of any ceremony, by whatever 
name called, by which a woman is dedicated to the service of a Hindu deity, idol, 
object of worship, temple or other religious institution, and includes ““ pottukatiu’’, 
““ gayepuja”’, “* mudri’, and dancing by ‘‘ kumbhaharathy.” 

(b) “ devadasi ” means any woman so dedicated ; 

(c) “woman” means a female of any age. 


Definitions, 
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g. (1) The dedication of a woman as a devadasi, whether before or after 
the commencement of this Act and whether she. has 
Dedication as devadasi to be consented to such dedication or not, is hereby declared 
unlawful, unlawful and void; and any woman so dedicated 
shall not thereby be deemed to have become incapable 

of entering into a valid marriage. 


Nothing contained in this sub-section shall be deemed to affect the operation 
of section 44-A of the Madras Hindu Religious Endowments Act, 1926, or the 
rights to which a devadasi is entitled under that section. 


(2) Any custom or usage vrevailing in any Hindu community such as the , 
„Bogum, Kalavanthula, Sani, Nagavasalu, Devadasi and Kurmapulu, that a woman 
of that community who gives or takes part in any melan (nautch), dancing 
or music performance in the course of any procession or otherwise is thereby 
regarded as having adapted a life of prostitution and becomes incapable of entering 
into a valid-marriage, and the performance of any ceremony or act in accordance 
with any such custom or usage, whether before or after the commencement of this 
Act and whether the woman concerned has consented to such performance or nat, 
are hereby declared unlawful and void. 


(3) Dancing by a woman, with or without khumbaharathy, in the precincts 
of any temple or other religious institution, or in any procession of a Hindu deity, 
idol or object of worship installed in any such temple or institution or at any festival 
or ceremony held in respect of such a deity, idol or object of worship, “is hereby 
declared unlawful. 


4. (1) Any person having attained the age of sixteen years who after the 

Penal 3 commencement of this Act performs, permits, takes 

part in, or abets the performance of any ceremony, or 

act for dedicating a woman as a devadasi or any ceremony or act of the nature 

referred to in section 3, sub-section (2) shall be punishable with simple imprison- 

ment for a term which may extend to six months or with fine which may extend 
to five hundred rupees or with both. l 


Explanation.—The person referred to in this section shall include the woman 
in respect of whom such ceremony or act is performed. 

(2) Any person having attained the age of sixteen years who dances in contra- 
vention of the provisions of section 3, sub-section (3), or who abets dancing in 
contravention of the said provisions, shall be punishable with simple imprisonment 
for a term which may extend to six months or with fine which may extend to five 
hundred rupees or with both. 

l 5. No Court inferior to that of a Presidency 

Cognizance and trial of Magistrate or a Magistrate of the First Class shall 

offences. inquire into or try any offence punishable under 
section 4. 


THE MADRAS MARUMAKKATTAYAM (AMENDMENT) ACT, 1947. 


Act No. XXXII oF 1947. 
{17th January, 1948. 
An Act to amend the Madras Marumakkatiayam Aci, 1932. 
"Wuerzas it is expedient to amend the Madras Marumakkattayam Act, 1932, 
for the purposes hereinafter appearing ; It-is hereby enacted as follows :— 


1. This Act may be called Tae Mapras Marv- 
Short title. MAKKATTAYAM (AMENDMENT) AQT, 1947. 


4 
x 


s 4 l = : = 
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T ` .-2, - In the Madras: Marumakkattayani “Act, 1932 
Amendment of section 4 of (hereinafter referred to as the said Act), in -section 4 
Madras Act, XXII of 1933. . sub-section (1), clauses (b) (i) and (b) (iii), the wor 8 
= “ and is-subsisting ón such date ” shall be omitted. 


3. (1) ‘Insection 6 of thé said Act, in the opening 
Amendment of section 6 of paragraph after the words “may be dissolved’, the 
Madras Act XXII of 1933. words “on or after the date on which this Act comes 
' gh into force” shall be inserted. ~ 


~ 


(2) To the same section, the following paragraph shall be added at the end, 
namely — ; ; NG 


-Nothing contained in this section shall be deemed to inValidate any dis- 
solution of the marriage effected before the date on which this Act comes into force, 
in accordance with the custom prevailing in the community to which the parties 
belong or either of them belongs,” ; Waa a 


Insertion of new section 6-A 4. After the same section, the following section 
in Madras Act XXII of 1933. shall be inserted, namely :— : 


“GA. The dissolution of a marriage which -is 
valid under section 4, whether by death or ance and 


Rights of children of marri- Whether before or after the commencement of this Act, 


age, etc., not affected by disso- 


lution of marriage. shall not affect in any way the legal status of rights under 
: ` this Act of the children of such marriage or of their 
l descendants.” 
Amendment of section 5o 5. In section 50 of the said Act, clause (a) and the 
of Madras Act XXII of 1933. brackets and letter “ (b) ” shall be omitted, l 
r RET EE E have: acc 6. The amendments made by this Act shall be 
trospective effect except in deemed to have been made in the said Act immediately 
certain Cases. before the passing thereof: 


Provided that nothing contained in this Act shall affect 


(a) any decree or order of a competent Court which became final before 
the commencement of this Act, or p ; 


(b) any sale which was held in execution of a decree or an order of-a compe- 
tent Court and which became final before the commencenrent of this Act, or ~ 


(c); any transfer or partition of property effected before the commencement 
of this Act. 


maa - - _ 


THE MADRAS PROHIBITION (TEMPORARY AMENDMENT) ACT, 1947. 


: Act No.. XX XIII oF 1947. a 
[17th January, 1948. 
An Act temporarily to amend. the Madras Prohibition Act, 1937. 
WHEREAS it is edient temporarily to amend the Madras Prohibition Act 
1937, for the papae anan appearing ; It is hereby enacted as follows : 


' Short title, commencement 1. (1) This Act may be called Tue MADRAS 
and duration. PROHIBITION (TEMPORARY AMENDMENT) ACT, 1947. 


(2) It shall be deemed to have come into force on:the ‘1st day of October, 
1947, and shall cease to be in force on such date ‘as the Provincial Government 
may, by notification in the Fort St.George Gazette, appoint in that behalf. 

M—8 i 
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2, Notwithstanding that the provisions of the Madras Prohibition Act, 1937, 

: other than sections 1, 3 and 6, came into force in the 

Madras Prohibition Act, Guntur District on the 1st day of October, 1947, 1ntoxl- 

1937, not to apply to storage, cating drugs manufactured before that date may 

export, etc, of intoxicating Continue to be stored in the Government Storehouse 

from Government store- A Rage f a be 
house at Vetapalemin Guntur at Vetapalem in that district, and continue to 

district. exported, transported or sold from the said Storehouse, 

as if the said provisions had not come into force in the 

Guntur district; and such storage, export, transport and sale shall continue to 

be einan by the enactments e in the Schedule to the Act aforesaid with 

such subsequent statutory modifications as may have been or may be made in those 

enactments, and by the rules, orders and notifications made or issued under those 

enactments and for the time being in force. 


THE OPIUM AND DANGEROUS DRUGS (MADRAS AMENDMENT) 
ACT, 1947. 


Act No. XXXIV oF 1947. 
[23rd Fanuary,.1948. 


An Act further to amend the Opium Act, 1878, and the Dangerous Drugs Act, 1930, 
in their application to the Province of Madras. 


WHEREAS it is expedient further to amend the Opium Act, 1878, and the 
Dangerous Drugs Act, 1930, in their application to the Province of Madras, for 
the purpose hereinafter appearing ; It is hereby enacted as follows :— 


I, (1) This Act may be called THE OPIUM AND 
DANGEROUS Drucs (MADRAS AMENDMENT) ACT, 1947. 


(2) It extends to the whole of the Province of Madras. 


Short title and extent. 


2. In section 14 of the Opium Act, 1878, and section 23, sub-séction (1) 
of the Dangerous Drugs Act, 1930 (which give certain 

Amendment of secti Ge 
ara preted IB ja BA powers of entry, search, seizure, etc., to officers of 
tion 23, Central Act II of 1930, some Departments), after the word “ Excise ” the word: 
“ Prohibition ”, and after the word ‘‘pedn’’, the word 
“guard”, shall be inserted. i 


THE MADRAS SUPPRESSION OF IMMORAL TRAFFIC 
(AMENDMENT) ACT, 1947. 


Act No. XXXV oF 1947. 


[30th January, 1948. 
An Act further to amend the Madras Suppression of Immoral Traffic Act, 1930. 


WHEREAS it is expedient further to amend the Madras Suppression of Immoral 
Traffic Act, 1930, for the purposes hereinafter appearing ; it is hereby enacted 
as follows :— i 


1. This Act may be called THe Mapras Sur- 
PRESSION OF IMMORAL TRAFFIC (AMENDMENT) ACT, 1947. 


2. In section 4 of the Madras Suppression of 

Amendment of section 4, Immoral Traffic Act, 1930 (hereinafter referred to 

Madras Act V of 1930. as the said Act), after clause (f), the following clause 
shall be inserted, namely :— aa: 


Short title. 
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“ (g) ‘ Vigilance Home’ ‘means «a corrective institution established or 
recognised by’ the- Provincial Government, in which women are detained in pur- 
suance of this Act and given’such training and instruction and subjected to such 


disciplinary and moral influences as will conduce to their reformation and the 
prevention of offences under this Act.” 


l 3. In section 12 of the said: Act, for the words 
Amendment of section 12, « two months ”, the words “one year ” shall be subs- 
Madras Act V of 19390. . f 

tituted. 
Insertion of new section 4. After section 12 of the said Act, the following 
12-A in Madras Act V of 1930. 


section shall be inserted, namely :— 
“12-A (1) Where a Magistrate convicting any woman. of an offerice 
rae i Wa punishable under section 12 finds that she has not 
Hane “on m Vigilance attained the age of thirty years, he may, in lieu of 
passing a sentence of imprisonment under that section, 


pass a sentence of detention in a Vigilance Home for a term which shall not be 
less than two years or more than five years. - 


`(2) Where a Magistrate has arrived at a finding regarding the age of a woman 
dealt with by him under sub-section (1), such age shall, for the purpose. of that 
sub-section, be deemed to be her true age, and no order or judgment of the Magis- 
trate shall be deemed to be invalid or be liable to be interfered with in a peal or 
revision on the ground that her age had not been correctly deveined: by. the 
Magistrate. : 

(3) For the purposes of appeal and revision under the Code of Criminal 
Procedure, 1898, a sentence of detention for any period passed under sub-section 
(1) shall be deemed to be a sentence of imprisonment for the like period.” 


| 5. In section 16 of the said Act, the word “and ” 
oy eran eu ae iter 16, at the end of clause (a) shall be omitted, and after 
ý 1930. clause (b), the following shall be added, namely :— 
“ (c) for the purpose of carrying into effect the provisions of section 12.A ; and 
in particular, and without prejudice to the generality of this power, with regard to— 
(t) the management of Vigilance Homes and the appointment, powers 

and duties of officials in such Homes ; 


(i) the care, treatment, maintenance, training, instruction and control 
of the inmates of such Homes ; 
ti) visits to, and communications with, such inmates ; 

_ i the temporary detention of women sentenced to detention in Vigilance 
Homes until arrangements are made for sending them to such Homes, provided 
that no woman shall be detained in the the custody of any person ‘or body of a. 
religious persuasion different from hers ; í 

(0) the transfer of women from one Vigilance Home to another ; 


(ot) the transfer from Vigilance Homes to prisons of women found to be 
incorrigible or exercising a bad influence, and the period of their detention in such 
prisons, provided that such period shall not exceed one year ; 


(vit) the transfer to Vigilance Homes of women sentenced under section 12 
and the period of their detention in such Homes ; 


(viii) the discharge of inmates from Vigilance Homes either absolutely 
or subject to conditions, and their arrest in the event of a breach of such conditions ; 
(ix) the grant of permission to inmates to absent themselves for short 
periods ; Ni ; 
(x) the application of the provisions of the Prisons Act, 1894, the Prisoners 
Act, 1900, and the Madras Borstal Schools Act, 1925, and the rules made under 


those Acts, to Vigilance Homes and their inmates, subject to such adaptations, 
alterations and exceptions as may be specified. 


In making any rule under clause (c), the Provincial Government may provide 


that a breach thereof shall be punishable with fine which may extend to one hundred 
rupaes.” | 
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THE MADRAS SHOPS AND ESTABLISHMENTS ACT, 1947. 


Ne 


Aat No. XXXVI oF 1947. 
[2nd February, 1948. 


An Act to provide for the regulation of conditions of work in shops, commercial establishements, 
restaurants, theatres and other establishments and for certain other purposes. 


WHEREAS it is expedient to provide for the regulation of conditions of work 
in shops, commercial establishments, restaurants, theatres and other establishments 
and for certain other purposes; It is hereby enacted as follows :— 


Short title, extent and com- 1. (1) This Act may be called THE MADRASS 
mencement. SHOPS AND ESTABLISHMENTS ACT, 1947. 


(2) It extends to the whole of the Province of Madras. 


(3) (a) It shall come ınto force in the City of Madras, in all the munici- 
palities constituted under the Madras District Municipalities Act, 1920, and in 
all panchayats constituted under the Madras Local Boards Act, 1920, which for 
the time being, are classified by the Provincial Government as major panchayats, 
on such date as the Provincial Government may by notification appoint. 


(b) The Provincial Government may, by notification, direct that all or any 
of the provisions of this Act shall come into force in any other area on such date 
as may be specified in such notification. i 


CHAPTER I. 
PRELIMINARY. 


2. In this Act, unless there is anything repug- 


Definitions. nant in the subject or context— 


(1) “child” means a person who has not completed fourteen years ; 


(2) “closed” means not open for the service of any customer or open to 
any business connected with the establishment ; 


(3) “ Commercial establishment’? means an establishment which is not 
a shop Bat which carries on the business of advertising, commission, forwarding 
or commercial agency, or which is a clerical department of a factory or industrial 
undertaking or which is an insurance company, joint stock KAG a boule brokers’ 
Office or exchange and includes such other establishment as the Provincial Govern- 
ment may by notification declare to be a commercjal establishment for the purposes 
of this Act; 


(4) “day” means the period of twenty-four hours beginning at midnight : 
Provided that in the case of a person employed whose hours of work extend 


beyond midnight, day means the period of twenty-four hours beginning from 


the time when such employment commences ; 


(5) “ employer ” means a person owning, or having charge of, the business 


of an establishment and includes the manager, agent or other person acting inthe 
general management or control of an establishment ; 


(6) “ establishment ” means a shop, commercial establishment, restaurant, 
eating-house, residential hotel, theatre or any place of public amusement or enter- 
tainment and includes such establishment as the Provincial Government may 
by notification declare to be an establishment for the purposes of this Act ; 

(7) “ factory” means any premises which is a factory within the meaning 
clause (j) of section 2 of the Factories Act, 1934, or which is declared to be a factory 
under section’5 of that Act; ae 
(8) “ Inspector’? means an Inspector appointed under setion 42 ; 

(9) “ notification ” means a notification in the Fort St. George Gazette; s 


» 


(10) “ opened ” means opened for the service of any customer; © ‘'”’ 
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(11) “ periods of work” means the time during which a person employed 
is at the disposal of the employer ; 

(12) “person employed ” means— 
(1) in the case of a shop, a person wholly or principally employed therein 
in connexion with the business of the shop ; 
- (ii) in the case of a factory or an industrial undertaking, a member of the 
clerical staff employed in such factory or undertaking ; 


(iii) in the case of a commercial establishment other than a clerical depart- 
ment of a factory or an industrial undertaking, a person wholly or principally 
employed in connexion with the business of the establishment, and techie: a 
peon ; 

(iv) in the case of a restaurant or eating-house, a person wholly or principally 
employed in the preparation or the serving of food or drink or in attendance on 
customers or in cleaning utensils used in the premises or as a clerk or cashier ; 


(v) in the case of a theatre, a person employed as an operator, clerk, door- 
keeper, usher or in such capacity as may be specified by the Provincial Government 
by general or special order ; j 


(vi) in the case of an establishment not falling under paragraphs (2) to (v) 
above, a person wholly or principally employed in connexion with the business 
of the establishment, and includes a peon ; 

(vii) in the case of all establishments, a person wholly or principall 
employed in cleaning any part of the premises ; but does not include the husband, 
wife, son, daughter, father, mother, brother or sister of an employer who lives 
with and is dependent on such employer ; 

(13) “ prescribed? means prescribed by rules made under this Act ; 


(14) “residential hotel’? means any premises in which business is carried 
on bona fide for the supply of dwelling accommodation and meals on payment of a 
sum of money to a traveller or any member of the public or class of the public ; 


(15) “restaurant” or “eating-house” means any premises in which is 
carried on wholly or principally the business of the supply of refreshments or meals 
to the public or a class of ee gee for consumption on the premises but does not 
include a restaurant attached to a theatre ; 


(16) “shop” means any premises where any trade or business is carried 
on or where services are rendered to customers and includes offices, store-rooms, 
godowns and warehouses, whether in the same premises or otherwise, used in 
connection with such business but does not include a restaurant, eating-house or 
commercial establishment ; 

(17) “theatre” includes any place intended principally or wholly for the 
representation of moving pictures or for dramatic performances ; 


(18) “ wages” means all remuneration, capable of being expressed in terms of 
money, which would, if the terms of the contract of employment, express or implied, 
were fulfilled, be payable, whether conditionally upon the regular attendance, good 
work or conduct or other behaviour of the person employed, or otherwise, to a 
person employed in respect of his employment or of work done in such employment, 
and includes any bonus or other additional remuneration of the nature aforesaid 
which would be so payable and any sum payable to such person by reason of the 
termination of his employment, but does not include — 4 

(a) the value of any house-accommodation, supply of light, water, medical 
attendance or other amenity or of any service excluded by general or special order 
of the Provincial Government ; 

(b) any contribution paid by the employer to any pension fund or provi- 
dent fund ; 

(c) any travelling allowance or the value of any travelling concession ; 
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(d) anv sum paid to the person employed to defray special expenses entailed 
on him by the nature of his employment ; or 


(e) any gratuity payable on discharge , 
F (19) “week” means a period of seven days beginning at midnight on Satur- 
ay ; 
-~ (20) -“ young person” means a person who is not a child and has not com- 
pleted seventeen years. 


3. References to time of day in this Act are references to Indian Snid 
Rekreace to tme ot day: Time which is five and a half hours ahead of Greenwich- 
T , Mean Time. 


Exemptions. 4. (1) Nothing contained in this Act shall apply a 
(a) persons employed in any establishment in a position of management ; 


; ~- (b) persons, whose work involves travelling; and persons employed as 
canvassers and caretakers ; 


(c) establishments under the Central and Provincial Governments, local 
authorities, the Reserve Banh of India, the Federal Railway Authority, a railway 
administration operating a federal railway, and cantonment authorities ; 


(d) establishments in mines and oil-fields ; 


(e) establishments in bazaars in places ie fairs or festivals are held 
temporarily for a period not exceeding fifteen days at a time; 


(f) establishments which, not being factories within the meaning of the 
Factories Act, 1934, -are, in respect of matters dealt with in this Act, governed 
by a separate law for the time being in force in the Province. 


(2): Nothing contained in section 7 or section 13, as the case may be, shall 
apply to— : 

' (a) hospitals and other institutions for the treatment or care of the sick, 
the infirm, the destitute or the mentally unfit ; 


(b) such chemists’ or druggists’ shops as the Provincial Caremar may, by 
” general or special order, specify ; 


(c) clubs and residential hotels, hostels attached to schools or colleges, and 
establishments maintained in boarding schools in connection with the boarding ` 
and lodging of pupils and resident masters ; 


_ (d) stalls and refreshment rooms at railway stations, docks, wharves or ports. ` 


i 5. Notwithstanding anything contained in section 4, the Provincial Govern- 
= ment may, by notification, apply all or any of the pro- 
ower of Government to visions of this Act to any class of persons or establish- 
apply. Act to exempted per- 
sons or establishment. ments mentioned in that section, other than those 
_ mentioned in clauses (c) and ( f) of sub-section (1 ); and-~ 
modify or cancel any such notification. 


6. The Provincial Government may, by notification, exempt either per- 
manently or for any specified period, any establishment 
or class of establishments, or person or class of persons, 
from all or any of the provisions of this Act, subject to such conditions as the Pro- 
vincial Government deem fit. 


Ñ ; CHAPTER II. 


- a o SHOPS. K i ; 


a pho, 


a. (1) Save as provided by or under any other enactment for the time 
being in force, no shop shall on any day be opened 
earlier or closed later than such hour as may be fixed 


by the Frovincial Government, Pie a er or r special 
order in that behalf: > . a EE 


- Opening and closing hours 
of shops. 
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Provided that any customer who was being served ‘or was waiting to be 
served in any shop at the hour fixed for its closing may be served during the 
quarter of an hour immediatly following such hour. 


(2) Before passing an order under sub-section (1) the Provincial Govern- 
ment shall hold an inquiry in the prescribed manner. 


(3) The Provincial Government may, for the purposes of this section, fix 
different hours for different shops or different classes of shops or for different areas 
or for different times of the year. 


‘8. Save as provided by or under any other enactment for the time being in 
Pa , force, no person shall carry on, in or adjacent to a 
See pd ang pro street or public place, the sale of any goods after the 
r closing hour. : A 
ot hour fixed under section 7 for the closing of shops 
dealing in the same class of goods in the locality in which such street or public 
place is situated : ` 


Provided that nothing in this section shall apply to the sale of newspapers. 


`g. (1) Subject to the provisions of this Act, no person employed in any shop 
ane aac i shall be required or allowed to work therein for more 
wok ho y Hours ol than eight hours in any day and forty-eight hours 
< in any week : 


Provided that any such person may be allowed to work in such shop for any 
period in excess of the limit fixed under this sub-section subject to payment of 
overtime wages, if the period of work, including overtime work, does not 
exceed ten hours in any day and in the aggregate -four hours in any week. 


l (2) No person employed in any shop shall be required or allowed to work 
therein for more than four hours in any day unless he has had an interval for rest 
of at least one hour. 


10. The periods of work of a person employed in a 

S over of periods of shop shall be so arranged that, along with his intervals 

work, — for rest, they shall not spread over more than twelve 

hours in any day. 

11. (1) Every shop shall remain entirely closed on one day of the week 

which day shall be specified by the shop-keeper in a 

oe of shops and grant notice permanently exhibited in a conspicuous place in 

alee eel A the shop ; and the day so specified shall not be altered 
by the shopkeeper more often than once in three oni. 


(2) Every person employed in a shop shall be allowed in each week a holi- 
day of one whole day: 


Provided that nothing in this sub-section shall apply to any person whose 
total period of employment in the week, including any dane spent on authorized 
leave, is less than six days, or entitle a person who has been allowed a whole holiday 
on the day on which the shop has remained closed in pursuance of sub-section (1), 
to an additional holiday. å 


(3) (a) The Provincial Government may, by notification, require in respect 

of shops or any specified class of shops, that they shall, in addition to the day provided 

for by sub-section (1), be closed at such hour in the afternoon of one week-day 

in every week at such hour as may be fixed by the Provincial Government. 

`- (b) Every person employed in any shop to which a notification under 

clause eS applies, shall be allowed in each week an additional holiday of one half- 

day commencing at the hour in the afternoon fixed for the closing of the shop under 

clause (a). 

(4) The Provincial Government may, for the purpose of sub-section (3), 

fix different hours for different shops or different classes of shops or for different 
areas or for -different timeg-of' the year, 


~ 
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(5) The weekly day on which a shop is closed in pursuance of a require- 
ment under sub-section (3) shall be specified by the shopkeeper in a notice vies 
manently exhibited in a conspicuous place in the shop, and shall not be altered by 
the shopkeeper more often than once in three months. 


(6) No deduction shall be made from the wages of any person employed 
in a shop on account of any day or part of a day on which it has remained closed 
or a holiday has been allowed in accordance with this section ; and if such person 
is employed on the basis that he would not ordinarily receive wages for such day or 
ha of a day, he shall nonetheless be paid for such day or part of a day the wages 

e would have drawn, had the shop not remained closed, or had the holiday not 
been allowed, on that day or part of a day. 


CHAPTER III. 


od ESTABLISHMENTS OTHER THAN SHOPS, 
Application of this Chapter 12. The provisions of this Chapter shall apply 
A pee only to establishments other than shops. 


"13.7, (1) Save as provided by or under any other enactment for the time 
i being in force, no establishment shall on any day be 
Opening and closing hours. opened earlier or closed later than such hour as may be 
fixed by the Provincial Government by general or 

special order in that behalf : 
Provided that in the case of a restaurant or eating-house, any customer 
who was being served or was waiting to be served therein at the hour fixed for its 


Sa may be served during the quarter of an hour immediately following such 
our. 


- (2) Before passing an order under sub-section (1), the Provincial Govern- 
ment shall make an inquiry in the prescribed manner. 


(3) The Provincial Government may, for the purposes of this section, fix 
different hours for different establishments or different classes of establishments 
or for different areas or for different times of the year. 


14. (1) Subject to the provisions of this Act, no person employed in any 
establishment shall be required or allowed to work for 
more than eight hours in any day and forty-eight 
hours in any week: 


Provided that any such person may be allowed to work in such establishment 
for any period in excess of the limit fixed, under this sub-section subject to payment 
of overtime wages, if the period of work including overtime work does not exceed 
ten hours in any day and in the aggregate fifty-four hours in any week. 

(2) No person employed in any establishment shall be required or allowed: 
to work in such establishment for more than four hours in any day unless he has 
had an interval for rest of at least one hour. 


. Daily and weekly hours of 
work, 


15. The periods of work of a person employed in an 

ee over of periods of establishment shall be so arranged that along with his 

intervals for rest, they shall not spread over more than 
twelve hours in any day. 


16. (1) Every person employed in any establish- 
Holidays. ment shall be allowed in each week a holiday of one 
whole day : 


Provided that nothing in this sub-section shall apply to any person whose 
total period of employment in the week, including any days spent on authorized 
leave, is less than six days. 

(2) The Provincial Government may, by notification, require in respect of 
any establishment or any specified class of establishments, that every person employed 
therein shall be allowed in each week.an additional holiday of one half-day commen- 
cing at such hour in the afternoon as may be fixed by the Provincial Government. 


wW 
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(3) The Provincial Government may, for the purpose of sub-section (2), 
fix different hours for different establishments or different classes of establish- 
ments or for different areas or for different times of the year. 


(4) No deduction shall be made from the wages of any person employed in an 
establishment on account of any day or part of a day on which a holiday has þeen 
allowed in accordance with this section ; and if such person is employed on the 
basis that he would not ordinarily receive wages for such day or part of a day 
he shall nonetheless be paid for such day or part of a day the wages he would have 
drawn, had the holiday not been allowed on that day or part of a day. 


CHAPTER IV. 
EMPLOYMENT OF CHILDREN AND YOUNG PERSONS. 
Children not to work in 17. No child shall be required or allowed to 
establishments. work in any establishment., 


18. No young person shall be required or allowed 


Young persons to work ‘ : 
only between 6 a.m. and 7 p.m. nee in any establishment before 6 a.m. and after 


19. Notwithstanding anything contained in this Act, no young person shall 
be required or allowed to work in any establishment 
Daily and weekly hours of for more than seven hours in any day and forty-two 


work for young persons. hours in any week nor shall such person be allowed 
to work overtime. 


CHAPTER V. 
HEALTH AND SAFETY. 


! 


20, The premises of every establishment shall be kept clean and free from 
die effluvia arising from any drain or privy or other nui- 
= sance and shall be cleansed at such times and by such 
methods as may be prescribed ; and these methods may include lime washing, 
colour washing, painting, varnishing, disinfecting and deodorising. 

21. The premises of every establishment shall be ventilated in accordance 


with such standards and by such methods as may be 
prescribed. ` 


Ventilation. 


22, (1) The premises of every establishment 


Lighting. shall be sufficiently lighted during all working hours. 


(2) If it appears to an Inspector that the premises of any establishment 
within his jurisdiction is not sufficiently lighted or ventilated, he may serve on the 
employer an order in WI specifying the measures which, in his opinion, should 
be adopted and requiring them to be carried out before a specified date. 

23. In every establishment, such precautions 


Precautions against fire.’ against fire shall be taken as may be prescribed. 


a4, Against any order of the Inspector under this Chapter, an appeal shall 
eee lie to such authority and within such time as may be 
Ppea prescribed ; and the decision of the appellate auth- 


ority shall be final. 


CHAPTER VI. 
HOLIDAYS WITH WAGES. 


25, (1) Every person employed in any establishment shall be entitled, after 
twelve months’ continuous service, to holidays with 
wages for a period of 12 days in the subsequent period 
of twelve months, provided that such holidays with wages may be accumulated 
up to a maximum period of twenty-four days. 

M—g 


Holidays and sick leave. 


~ 
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Explanation —For the purposes of this sub-section any continuous period 
of service preceding the date on which this Act applies to any establishment shall 
also count, subject to a maximum period of twelve months. 


(2) Every person employed in any establishment shall also be entitled during 
his first twelve months of continuous service after the commencement of this Act, 
and during every subsequent twelve months of such service, (a) to leave with wages 
for a period not exceeding 12 days, on the ground of any sickness incurred or 
accident sustained by him and (b) to casual leave with wages for a period not 
exceeding 12 days on any reasonable ground. 


(3) Ifa person entitled to any holidays under sub-section (1) is discharged 
by his employer before he has been allowed the holidays, or if having applied for 
and been refused the holidays, he quits his employment before he has been allowed 
the holidays, the employer shall pay him the amount payable under this Act in 
respect of the holidays. 


(4) Ifa person entitled to any leave under sub-section (2) is discharged by 
his employer when he is sick or suffering from the result of an accident, the employer 
shall pay him the amount payable under this Act in respect of the period of the 
leave to which he was entitled at the time of his discharge, in addition to the amount 
if any, payable to him under sub-section (3). 


(5) A person employed shall be deemed to have completed a period of twelve 
months continuous service within the meaning of this section, notwithstanding 
any interruption in service during those twelve months brought about (i) by sick- 
ness, accident, or authorized leave (including authorized holidays), not exceeding 
ninety days in the aggregate for all three; or (ii) by a lock-out ; or (iii) by a strike 
which is not an illegal strike ; or (iv) by intermittent periods of involuntary unem- 
ployment not exceeding thirty days in the aggregate ; and authorized leave shall 
be deemed not to include any weekly holiday or half-holiday allowed under this Act 


“which occurs at the beginning or end ofan interruption brought about by the 
leave. 


(6) A person employed in a hostel attached to a school or college or in an 
establishment maintained in a boarding school in connection with the boarding 
and lodging of pupils and resident masters shall be allowed the privileges referred to 
in sub-sections é ‘to (5), reduced however proportionately to the period for which 
he was employed continuously in the previous year or to the period for which he 
will-be employed continuously in the current year, as the case may be; and all 
references to periods of holidays or of leave in sub-sections (1) and (2) shall be 
construed accordingly, fractions of less than one day being disregarded. 


(7) The Provincial Government shall have power to issue directions as to 
the manner in which the provisions of sub-section (6) shall be carried into effect 
in all or any class of cases or in any particular case. 


26, Every person employed shall, for the holidays, or the period of the leave 

, l allowed under sub-section (1) or (2) of section 25, be 

Pay during annual holidays. vaid at a rate equivalent to the daily average of his 

wages for the days on which he actually worked during the preceding three months 
exclusive of any earnings in respect of overtime. 


27. Notwithstanding anything contained in section 25, the Provincial Govern- 
. ment may, by notification, increase the total number 
a kai the num- of annual holidays and the maximum number of days 
up to which such hohdays may be accumulated in 
respect of any establishment or class of establishments. 


28. Any Inspector may institute proceedings on 
Power of I eg to act behalf of any person employed to recover any sum 
for person employed. required to be paid under this Chapter by an employer 

which he has not paid, nS ioe A 
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CHAPTER VII. 
WAGES. 


29. Every employer shall be responsible for the 
payment to persons employed by him of all wages and 
sums required to be paid under this Act. 

"30. (1) Every employer shall fix periods (in this Act referred to as wage 
periods) in respect of which such wages shall be pay- 
able. 


Responsibility for payment 
of wages. 


Fixation of wage period. 


(2) No wage period shall exceed one month. 


31. Where any person employed in any establishment is required to work 

overtime, he shall be entitled, in respect of such over- 

Wages for overtime work. time work, to wages at twice the ordinary rate of 
wages. ' 

Explanation.—For the purpose of this section, the expression “ ordinary rate of 
wages ” shall mean such rate of wages as may be calculated in the manner pres- 
cribed. 

32. (1) The wages of every person employed shall be paid before the 

expiry of the fifth day after the last day of the wage 
kh a aa period in respect of which the wages are payable. 

(2) Where the employment of any person is terminated by or on behalf 
of the employer, the wages earned by such person shall be paid before the 
expiry of the second working day from the day on which his employment is termi- 
nated. 

(3) The Provincial Government’ may, by general or special order, exempt 
an employer from the operation of this section in respect of the wages of an person 
employed or class of persons employed, to such extent and subject to such condi- 
tions as may be specified in the order. ; 

(4) All payments of wages shall be made on a working day. 


Wages to be paid in current 33. All wages shall be paid in current coin or 
coin or currency notes. currency notes or in both, 


34. (1) The wages of a person employed shall 
aid to him without deductions of any kind except 
those authorized by or under this Act. 


Explanation—Every payment riade by a person employed to the employer 
shall, for the purposes of this Act, be deemed to be a deduction from wages. 


(2) Deductions from the wages of a person employed shall be made only 
in accordance with the provisions of this Act, and may be of the following kinds 
only, namely :— 

(a) fines ; 

(b) deductions for absence from duty ; 

(c) deductions for damage to, or loss of, goods expressly entrusted to the 


employed person for custody, or for loss of money for which he is required to account, 
where such damage or loss is directly attributable to his neglect or default ; 


(d) deductions for house accommodation supplied by the employer ; 
e) deductions for such amenities and services supplied by the employer 
as the Provincial Government may, by general or special order, authorize ; 
f) deductions for recovery of advances or for adjustment of over-payments 
of wages; 
(e) deductions of income-tax payable by the employed person ; 


(h) deductions required to be made by order of a Court or other authority 
competent to make such order ;. > 


Deductions which may be 
made from wages, á be p 
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(i) deductions for subscriptions to, and for repayment of advances from, 
any provident fund to which the Provident Funds Act, 1925, applies or any recognized 
provident fund as defined in section 58-A of the Indian Income-tax Act, 1922, 
or any provident fund approved in this behalf by the Provincial Government during 
the continuance of such approval ; 


(1) deductions for payments to co-operative societies approved in this behalf 
by the Provincial Government or to a scheme of insurance maintained by the 
Indian Post Office or by any insurance company approved in this behalf by the 
Provincial Government ; 


(k) deductions made with the written authorization of the employed person 
in furtherance of any savings scheme approved by the Provincial Government for 
the purchase of securities of the Central or Provincial Government. 


35. (1) No fine shall be imposed on any person employed save in respect 
of such acts and omissions on his part as the employer, 
with the previous approval of the Provincial Govern- 
oe or of the prescribed authority, may have specified by notice under sub-section 
2). 


Fines, 


(2) A notice specifying such acts and omissions shall be exhibited in the 
prescribed manner on the premises in which the employment is carried on. 


(3) No fine: shall be imposed on any person employed until he has been 
given an opportunity of showing cause against the fine, or otherwise than in ac- 
cordance with such procedure as may be prescribed for the imposition of fines. 


(4) The total amount of fine which may be imposed in any one wage period 
on any person employed shall not exceed an amount equal to half an anna in the 
rupee of the wages payable to him in respect of that wage period. 


(5) No fine shall be imposed on any person employed who has not completed 
his fifteenth year. ~ 


(6) No fine imposed on any person employed shall be recovered from him 
after the expiry of sixty days from the day on which it was imposed. 


(7) Every fine shall be deemed to have been imposed on the day of the 
act or omission in respect of which it was imposed. 


(8) All fines and all realizations thereof shall be recorded in a register to 
be kept by the employer in such form as may be prescribed ; and all such realiza- 
tions shall be applied only to such purposes beneficial to the persons employed 
in the establishments as are approved by the prescribed authority. 


Explanation—When. the persons employed are part only of a staff employed 
under the same management, all such realizations may be credited to a common 
fund maintained for the staff as a whole, provided that the fund shall be applied 
only to such purposes as are approved by the prescribed authority. 


36. (1) Deductions may be made under clause (b) of sub-section (2) of 
section 34 only on account of the absence of an em- 
Deductions for absence from ployed person from the place or places where, by the 
duty. terms of his employment, he is required to work, 
such absence being for the whole or any part of the 

period during which he is so required to work. 


(2) The amount of such deduction shall in no case bear to the wages pay- 
able to the employed person in respect of the wage period for which the deduction 
is made, a larger proportion than the period for which he was absent bears to the 
total period, within such wage period during which by the terms of his employment, 
he was required to work : 


Provided that, subject to any rules made in this behalf by the Provincial 
Government, if ten or more employed persons acting in concert absent themselves 
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without due notice (that is to say, without giving the notice which is required 

under the terms of their contract of employment) and without reasonable cause, 

such deduction from any such person may include such amount not exceeding his 

weet for eight days as may by any such terms be due to the employer in lieu of 
ue notice. 


Explanation—For the purposes of this section, an employed person shall be 
deemed to be absent from the place where he is required to work, if, although present 
in such place, he refuses, in pursuance of a stay-in-strike or for any other cause 
which is not reasonable in the cifcumstances, to carry out his work. 


37. (1) A deduction under clause (c) of sub-section (2) of section 34 shall 
Deductions for damage not exceed the amount of the damage or loss caused 
or loss. to the employer by the neglect or default of the person 
employed and shall not be made until the person employed has been given an oppor- 
tunity of showing cause against the deduction, or otherwise than in accordance 
with such procedure as may be prescribed for the making of such deductions. 


_ (2) All such deductions and all realizations thereof shall be recorded in a 
register to be kept by the employer in such form as may be prescribed. 


38. A deduction under clause (d) or clause (e) of sub-section (2) of section 34 

shall not be made from the wages of a person employed 

d Deductions for services ren- unless the house accommodation, amenity or service 
ered. , 

has been accepted by him, as a term of employment 

or otherwise, and such deduction shall not exceed an amount equivalent to the 

value of the house accommodation, amenity or service supplied and in the case 

of a deduction under the said clause (e) shall be subject to such conditions as the 

Provincial Government may impose. 


é 39. Deductions under clause (f) of sub-section (2) 
ne for recovery of of section 34 shall be subject to the following conditions, 
vances, namely ics 


(a) recovery of an advance of money given before employment began shall 
be made from the first payment of wages in respect of a complete wage period, 
but no recovery shall be made of such advances given for travelling expenses ; 


(b) recovery of advances of wages not already earned shall be subject to 
any rules made by the Provincial Government regulating the extent to which such 
advances may be given and the instalments by which they may be recovered. 


Deductions for ` payments 40. Deductions under clauses (j) and (k) of 
to co-operative societies and sub-section (2) of section 34 shall be subject to such 
insurance schemes. conditions as the Provincial Government may impose. 


41. (1) No employer shall dispense with the services of a person employed 
; continuously for a period of not less than six months, 
Pease en eal except for a reasonable cause and without giving 
such person at least one month’s notice or wages in lieu of such notice, provided, 
however, that such notice shall not be necessary where the services of such person 
are dispensed with on a charge of misconduct supported by satisfactory evidence 


recorded at an inquiry held for the purpose. 


(2) The person employed shall have a right to appeal to such ‘authority 
and within such time as may be prescribed either on the ground that there was 
no reasonable cause for dispensing with his services or on the ground that he had 
not been guilty of misconduct as held by the employer. 


(3) The decision of the appellate authority shall be final and binding on 
both the employer and the person employed. l 
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CHAPTER VIII. 
APPOINTMENT, POWERS AND DUTIES OF INSPECTORS. 


42. The Provincial, Government may, by notification, appoint such officers 
of the Provincial Government or of any local authority 
Appointment of Inspectors. as they think fit to be Inspectors for the purposes of 


this Act, within such local limits as the Provincial | 
Government may assign to them. 


43. Any Inspector may at all reasonable hours enter into any premises which 

i is, or which he has reason to believe is, an establish- 

Powers and duties of Ins-. ment, with such assistants and make such examination 

eres of the premises and of the prescribed registers records 
or notices as may be prescribed. 


4 44. Every Inspector shall be deemed to be a 
Inspectors to be public public servant within the meaning of section 21 of 
servants. the Indian Penal Code. 
CHAPTER IX. 


PENALTIES FOR OFFENCES. 


45. (1) Any employer who contravenes any of the provisions of sections 7, 

Penalties g to 11, 13 to 23, 25, 26, 29 to 41 and 47 shall be punish- 

i able, for a first offence, with fine which may extend 

to twenty-five rupees, and for a second or subsequent offence, with fine which may 
extend to two hundred and fifty rupees. 


(2) Whoever contravenes the provisions of section 8 shall be punishable, 
for a first offence, with fine which may extend to ten rupees, and for a second or 
subsequent offence with fine which may extend to one hundred rupees. 


46. Any person who wilfully obstructs an Inspector in the exercise of any 
ower conferred on him under this Act or any person 
awfully assisting an Inspector in the exercise of such 

power, or who fails to comply with any lawful direction 

made by an Inspector, shall be punishable with fine which may extend to two 
hundred and fifty rupees. 


Penalty for obstructing ins- 
pector, etc. 


CHAPTER X. 
MISCELLANEOUS 


Re errr 47. Subject to the general or special orders of the 
ven : < Provincial Government, an employer shall maintain 
l f . ; : ‘ 

sana ue DOSE. Sach registers and records and display such notices 

as may be prescribed. 

48. (1) The Provincial Government may, by notification, authorize any 

officer or authority subordinate to them to exercise any 

one or more of the powers vested in them by or under 

this Act, except the power mentioned in section 49, subject to such restrictions and 
conditions, if any, as may be specified in the notification. 


Delegation of powers. 


(2) The exercise of the powers delegated under sub-section (1) shall be 
subject to control and revision by the Provincial Government or by such persons 
as may be empowered by them in that behalf. The Provincial Government 
shall also have power to control and revise the acts or proceedings of any person 
so empowered. 


4g. (1) The Provincial Government may make 

Power to make: rules, rules to carry out the purposes of this Act. 
(2) In making a rule under sub-section (1), the Provincial Government may 
provide that a contravention thereof shall be punishable with fine which may extend 


ta fifty rupees. 
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. \ (8) The power to make rules conferred by this section shall be subject to the 
condition of the rules being made after previous publication. 


l : (4) All rules made under this section shall be published in the Fort St. 
George Gazette and on such publication shall have effect as if enacted in this Act. 


50. Nothing contained in this Act shall affect any rights or privileges which 
any person employed in any establishment is entitled to, on the date on which 
i this Act comes into operation in respect of such establish- 
“+ Rights and privileges under ment, under any other law, contract, custom or usage 
other law, ctc., not affected. applicable to such establishment if such rights or 
privileges are more favourable to him than those 

to which he would be entitled under this Act. 
l 51. If any question arises whether all or any of the provisions of this Act 
apply to an establishment or to a person employed 
Commissioner of Labour to ` therein or whether section 50 applies to any case or 
decide certain questions. not; it shall be decided by the Commissioner of 
Labour and his decision thereon shall be final and shall 

not be liable to be questioned in any Court of Law. 
52. On any special occasion in connection with a fair or festival or a suc- 
Power of Government to cession of public holidays, the Provincial Government 
suspend provisions of the Act may, by notification suspend for a specified period 
during fairs and festivals. the operation of all or any of the provisions of this Act. 
53. On and from the date on which this Act 
F ane a aan o comes into operation in respect of an establishment, 

ot to apply establish- i 

Tee Aa KAN ig ina Mise ean Act, 1942, shall cease to apply to 


Cai 


THE MADRAS NON-POWER FACTORIES ACT, 1947. 


Acr No. XXXVII or 1947. 
[3rd April, 1948. 
An Act to regulate the conditions of labour and to make provision for its welfare in places 
and jnemises to which the Factories Act, 1934, does not apply, in the Province of Madras. 


WHEREAS it is expedient to regulate the conditions of labour, and to make 
provision for its welfare, in places and premises to which the Factories Act, 1934 
does not apply ; It is hereby enacted as follows :— 


CHAPTER I. á 
PRELIMINARY. 
Short title, extent and com- 1. (1) This Act may be called THe MADRAS 
mencement. Non-PowER FACTORES ACT 1947. 


(2) It extends to the whole of the Province of Madras. 


(3) This section shall come into force at once ; and the Government may, 
from time to time, by notification, apply the aana | provisions of this Act to 
the whole or any portion of the Province of Madras from such date as may be 


specified in the notification. 
e 2, (1) In this Act, unless there is anythin 
_ Definitions. repugnant in the subject or context,— ee 

(a) “ Chief Inspector’? means the Chief Inspector appointed under sub- 


section (2) of section 5 ; 
(b) “child” means a person who has not completed his fourteenth year ; 


(c) “day” means a period of twenty-four hours beginning at midnight ; 
(d) “ Government? means the Provincial Government ; 
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(e) “Inspector? means an Inspector appointed under sub-section (1) of 
section 5; ; 


(f) “ manufacturing process ’’ means any process for or incidental to, making, 
altering, repairing, ornamenting, finishing or packing or otherwise treating any 
article or substance with a view to its use, sale, transport, delivery or disposal ; 


g) “ non-power factory? means any place or premises including the pre- 


cincts thereof wherein ten or more workers are working or were working on any | 
one day of the preceding twelve months and to which the Factories Act, 1934, 
does not apply and wherein one or more of the Industries or handicrafts specified 
in the Schedule is or are being carried on: 


Provided that the Government may, by notification, add to or omit from 
the Schedule any industry or handicraft ; 


Provided also that no such place or premises shall be deemed to be a non- 
power factory if all the workers therein are members of the occupier’s family living 
with him ; 

(h) “ notification ” means a notification in the Fort St. George Gazette ; 


(i) “ occupier ” of a non-power factory means the person who has ultimate 
control over the affairs of the factory and includes a managing agent or any other 
person authorized to represent the occupier ; 


(j) “ prescribed ” means prescribed by rules made under this Act; 


3 


(k) “ wages’? means all remuneration capable of being expressed in terms 
of money, which would, if the terms of the contract of employment, express or 
implied, were fulfilled, be payable whether conditionally upon the regular atten- 
dance, good work or conduct or other behaviour of the person employed, or otherwise” 
to a person employed in respect of his employment or of work done in such employ- 
ment, and includes any bonus or other additional remuneration of the nature 
aforesaid which would be so payable and any sum payable to such person by reason 
of the termination of his employment, but does not include— 


(i) the value of any house-accommodation, supply of light, water, medical 
attendance or other amenity, or of any service excluded by general or special order 
of the Government ; 


(ii) any contribution paid by the employer to any pension fund or provident 
fund ; 


(iii) any travelling allowance or the value of any travelling concession ; 


(iv) any sum paid to the person employed to defray special expenses entailed 
on him by the nature of his employment ; or 


(v) any gratuity payable on discharge ; 


(D) “week” means a period of seven days beginning at midnight on Saturday 
night ; 

(m) “ worker’? means a person employed, whether for wages or not, in 
any manufacturing process or handicraft or in cleaning any part of the machinery, 
place or premises used for a manufacturing process or handierstt or in any other 
kind of work whatsoever incidental to or connected with the manufacturing process 
or handicraft or connected with the subject of the manufacturing process or handi- 
craft, but does not include any person solely employed in a clerical capacity in 
any room or place where no manufacturing process or handicraft is being carried 
on ; 


(n) “ young person” means a person who is not a child and has not com- 
pleted his seventeenth year. 


(2) References to time of day in this Act are references to Indian Standard 
Time which is five and a half hours ahead of Greenwich Mean Time. 
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3. . (1) The Government may, by notification, declare that all or any of the 
Power AE Cartan % provisions of this Act, shall apply to any place or 
declare certain premises to be premises wherein an industry:or handicraft specified 
non-power factories. in the Schedule is being carried on-or is ordinarily: 
carried on although the-number of workers working 

in such, place or premises is less than ten : . 
Provided that no such notification shall þe issued in respect of any place 

or premises to which the Factories Act, 1934, applies. 


(2) A notification under sub-section (1) may be made in respect of any one 


such place or premises or in respect of any class thereof or generally in respect of 
all such places or premises, 


(3) Any place or premises to which all or any of the provisions of this Act 
are, for the time being, applicable in pursuance of a notification under sub-section (1) 
shall, to the extent to which such provisions are so made applicable, be deemed 
‘to be a non-power factory. 


CHAPTER II. 
Licences ror Non-power FACTORIES. 

4. (1) The occupier of every non-power factory shall, within thirty days 
of the date on which this Act is made applicable to 
such factory, make an application in the prescribed 
form to the Chief Inspector for a licence for carrying on work in such factory. The 
Chief Inspector shall, as soon as may’be, after receipt of such application— 

(a) grant a licence subject to such conditions as he thinks fit to impose, on 
payment of such fees as may be prescribed ; or 

b) refuse to grant a licence, if he is of opinion that the premises or place 
is unsuitable for carrying on the industry or handicraft. 


(2) Where a licence is refused under sub-section (1), the place or premises 
for which the licence was applied shall not be used as a non-power factory from 
the date on which the order refusing the grant of a licence is received by the applicant 
for the licence. 

(3) Except in cases falling under sub-section (1), no person shall use 
any place or premises as a non-power factory, unless he has been granted a licence 
by the Chief Inspector. 

(4) Every licence granted under this section shall expire at the end of the 
calendar year for which it is granted. 

(5) A licence may be renewed on an application made-and disposed of, 
as if it were an application for a licence. 

(6) (a) The Chief Inspector may suspend or cancel any licence granted 
under this section for a breach of any of the conditions thereof. 

(b) The Chief Inspector may, at any time, modify the conditions of a licence 
if, in his opinion, such modification is necessary. 

(7) (a) The Chief Inspector may, by an order in writing, authorize any 
officer subordinate to him to exercise the powers conferred on him by this section. 


(b) The excrcise of any powers delegated under clause (a) shall be subject 
to such restrictions and conditions as may be specified in the order and also to 
control and revision by the Chief Inspector. h 


CHAPTER III. 
INSPECTORS AND CERTIFYING SURGEONS. 


5. (1) The Government may, by notification, appoint such persons as they 
think fit to be Inspectors for the purposes of this Act 
Inspectors. within such local limits as may be specified in the 
notification. 
M—10 


Licen7es, 
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(2) The Government may, by notification, appoint any person to be a 
Chief Inspector who shall, in addition to the powers conferred on a Chief Inspector 
under this Act, exercise the powers of an Inspector throughout the Province. 

(3) Every Chief Inspector and Inspector shall be deemed to be a public 
servant within the meaning of section 21 of the Indian Penal Code. 

6. Subject to any rules made in this behalf, an 
Inspector may, within the local limits for which he is 
- appointed— l ; 

(a) enter, with such assistants, if any, being persons in the service of the 
Crown or of any local authority, as he thinks fit, any place or premises which is, 
or which he has reason to believe to be, used as a non-power factory or capable 

sof being declared to be a non-power factory under the provisions of section 3 ; 

4 (b) make such examination of the place or premises, plant and machinery, 
and of any prescribed registers, and take on the spot or otherwise such evidence of 
any persons as he may can necessary for carrying out the purposes of this Act ; 

(c) exercise such other powers as may be necessary for carrying out the 
purposes of this Act: 

Provided that no person shall be required under this section to answer any 
question or give any dace tending to criminate himself. 

. fr) The Government may appoint such registered medical practitioners 

í t ) as nied chink fit, to be certifying surgeons for the 

Certifying surgeons. purposes of this Act, within such local limits as the 

Government may specify. ; 

(2) A certifying surgeon appointed under sub-section (1) shall exercise 
such powers of an Inspector under section 6 as may be necessary for the discharge 
of his duties under this Act. 

Explanation.—For the purposes of this section, the expression “ registered 
medical practitioner” shall have the same meaning as inthe Madras Medical 
Registration Act, 1914. . ; 

8. (1) A certifying sed cer on car application of o young person 

; who es to work in a non-power factory si 

NG coerce vata the Jocal limits for which hes ie a 
of the parent or guardian of such young person, or of the manager of the non-power 
actory in which such young person wishes to work, examine such young person 
and, if he is fit for employment in the whole or any specified part of, or in any 
specified manufacturing process or work in a non-power factory, grant him a certi- 
ficate in the prescribed form stating his age as nearly as it can be ascertained from 
such examination and that he is fit for such employment. 

(2) A certifying surgeon may revoke any certificate granted to a young 
person under sub-section (1), if, in his opinion, the holder of it is no longer fit to 
work in the capacity stated therein in a non-power factory. 

(3) Where a certifying surgeon refuses to grant a certificate or a certificate 
of the kind requested or revokes a certificate, he shall, if so requested by any person 
who could have applied for the certificate, state in writing his reasons for so doing, 


Power of Inspector. 


` Power to require medical o. Where an Inspector is of opinion— 

(a) that any person working without a certificate of fitness is a young person; 
or 

(b) that a young person working in a non-power factory with a certificate 
is no longer fit to work in the capacity stated therein, 


he may serve on the manager of the non-power factory an order in writing requiring 
that such young person shall be examined by a certifying surgeon and such person 
shall not, if the Inspector so directs, be allowed to work in the factory until he has 
been so examined and has been granted a certificate of fitness or a fresh certificate 
of fitness, as the case may be. i 


~ sa 
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CHAPTER IV. 


HEALTH AND SAFETY. 
\ 


10. Every non-power factory shall be kept clean 
- Cleanliness. and free from effluvia arising from ‘any drain, privy or 
< other nuisance. 


11. (1) Every non-power factory shall be ventilated in accordance with 
Ventilation. such standards and by such methods, as may be 
prescribed. 


(2) Where gas, dust or other impurity is generated in the course of work, 
adequate measures shall be taken to prevent injury to the health of workers. 


12. In order that no room in a non-power factory shall be crowded during 
ö wdin working hours to a dangerous extent or to an extent 
a ak which may be injurious to the health of the workers, 
the proportion which the number of cubic feet of space in a room and the number 
of superficial feet of its floor area bears to the number of workers working at any 
time therein shall not be less than such standards as may be prescribed either 
generally or for the particular class of work carried on in the room. 
PER 13. (1) Every non-power factory shall be suffi- 
ghting. ciently -lighted during all working hours. 

(2) Ifit appears to the Inspector that any non-power factory is not sufficiently 
lighted, he may serve on the manager of the non-power factory an order in writing 
specifying the measures which, in his opinion, should be adopted for the attainment 
of a sufficient standard of lighting and requiring him to carry them out before a 
specified date. 


(3) The Government may make rules requiring that all non-power factorie 
of specified classes shall be lighted in accordance with prescribed standards. 


14. In every non-power factory sufficient spittoons, latrines and urinals 

according to the prescribed standards shall be provided 

Provision of spittoons, latri- for male and female workers separately and shall be 
nes and urinals. kept in a clean and sanitary condition. 


15. (1) In every non-power factory a sufficient supply of water fit for drinking 
h shall be provided at suitable places for the use of 
Malet the workers. 
(2) The supply required by sub-section (1) shall comply with such standards 
as may be prescribed. 

(3) In every non-power factory a sufficient supply of water suitable for 
washing shall be provided for the use of workers, at suitable places and with suitable 

facilities for its use, according to such standards as may be prescribed. 


16. In every non-power factory such precautions 


Precautions against fire. against fire shall be taken as may be prescribed. 
17. (1) Every non-power factory shall be provided 
Means of escape. with such means of escape in case of fire as may be 
prescribed. i 


(2) If it appears to the Inspector that any non-power facotry is not so pro- 
vided, he may serve on the manager of the non-power factory an order in writing 
specifying the measures which in his opinion should be adopted, and requiring him 
to carry them out before a specified date. 


(3) The means of escape shall not be obstructed while any work is being 
carried on in the non-power factory. i 


Safety of buildings. 18. If it appears to the Inspector— 
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(1) that any building or part of a buiding or any part of the ways, machinery 
or plant in a non-power factory isin such a condition as to be dangerous to 


human life or safety, or | 


(2) that any part of the manufacturing process is conducted in such a way 
as to cause danger to human life or safety, 


he may serve on the manager of the non-power factory an order in writing specifying 
the measures which, in his opinion, should be adopted for removing the dange 
and requiring him to carry them out before a specified date. 


19. (1) The manager of a non-power factory on whom an order in writing 

5 has been served under the provisions of this Chapter, 

pea or the occupier of the non-power factory, may, within 

thirty days of the service of the order, appeal against it to the Government or to 

such authority as the Government may appoint in that behalf and the Government 
or the authority, as the case may be, may confirm, modify or reverse the order. 


(2) The appellate authority may suspend the order appealed against pending 
the decision of the appeal, subject, however, to such conditions as to partial com- 
pliance or the adoption of temporary measures as it may think fit to impose in any 
case. 


CHAPTER V. 
Hours oF EMPLOYMENT AND HOLIDAYS. 


20. (1) Subject to the provisions of this Chapter, no worker shall be allowed 
to work in a non-power factory for more than nine 
hours in any day or for more than forty-eight hours 
in any week, 

(2) The periods of work for workers during each day shall be so fixed that 
no period shall exceed five hours and that no worker shall work for more than 
five hours before he has had an interval for rest of at least one hour. 


Daily and weekly hours of 
work. 


(3) The periods of work of a worker in a non-power factory shall be so 
arranged that, along with his intervals for rest, they shall not spread over more 
than ten hours in any day, save with the permission of the Government and subject 
tosuch conditions as they may impose, either generally or in the case of any parti- 
cular non-power factory. 


a1. (1) No worker shall be allowed to work in any non-power factory for 


more than six consecutive j i 
Weekly holiday. a whole day. utive days without a holiday for 


(2) No deduction shall be made from the wages of any worker on account 
of any holiday allowed in accordance with this section and if he is employed on the 
basis that he would not ordinarily receive wages for such holiday, he shall nonetheless 
be paid for such holiday, the wages he would have drawn had he not been allowed 
the holiday. 


Prohibition of employment 22. No person shall be allowed to work in any 
in more than one factory on non-power factory on any day, on which he has already 
the same day. been working in any other factory. 

Prohibition of employment 23. No child shall be allowed to work in any 
of children. non-power factory. 

Employment of young per- 24. No young person shall be allowed to work 
sons, in any non-power factory unless— 


(a) a certificate of fitness granted to him under section 8 is in the custody 
of the manager of the non-power factory, and 


(b) he carries*while he is at work, a token giving a reference to’such certi- 
ficate. 
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Employment of women. 25. No woman shall be allowed to work in any 
non-power factory before 6 a.m. and after 7 p.m. 


26. (1) No occupier shall dispense with the services of a worker working 
continuously in a non-power factory for a period of 
Notice of dismissal. not less than six months except for a reasonable cause 
f and without giving such worker at least one months? 
notice or wages in lieu of such notice, provided, however, that such notice shall not 
be necessary where the services of such worker are dispensed with on a charge of 
misconduct supported by satisfactory evidence recorded at an enquiry held for the 
purpose. 


(2) The worker shall have a right to appeal to such authority and within 
such time as may be prescribed either on the ground that there was no reasonable 
cause for dispensing with his services or on the ground that he had not been guilty 
of misconduct as held by the occupier. 


(3) The decision of the appellate authority shall be final and binding on 
both the occupier and the worker. 


CHAPTER VI. 
HoLmays with Wace‘. 


27. (1) Every worker who has completed a period of twelve months’ con- 
tinuous service in a non-power factory shall be allowed 
during the subsequent period of twelve months, holidays 
with wages for a period of twelve days excluding festival holidays enjoyed by the 
workers by contract, custom or usage : 


Holidays, sick leave, ete. 


Provided that such holidays with wages may be accumulated up to a maxi- 
mum period of twenty-four days. 


Explanation.—For the purposes of this sub-section, any continuous period 
of service preceding the date on which this Act applies to i RE factory 
shall also count, subject to a maximum period of twelve months. 


(2) Every worker employed in any non-power factory shall also be entitled, 
during his first twelve months of continuous service after the commencement of 
this Act and during every subsequent twelve months of such service, (a) to leave 
with wages for a period not exceeding twelve days, on the ground of any sickness 
incurred or accident sustained by him and (4) to casual leave with wages for a 
period not exceeding twelve days on any reasonable ground. 


(3) Ifa worker entitled to any holidays under sub-section (1) is discharged 
by the occupier before he has been allowed the holidays, or if having applied for 
and been refused the holidays, he quits his employment before he has been allowed 
the holidays, the occupier shall pay him the amount payable under this Act in 
respect of the holidays. 


(4) If a worker entitled to any leave under sub-section (2) is discharged 
by the occupier when he is sick or suffering from the result of an accident, the 
occupier shall pay him the amount payable under this Act in respect of the period 
of the leave to which he was entitled under that sub-section at the time of his 
discharge, in addition to the amount, if any, payable to him under sub-section (3). 


(5) A worker shall be deemed to have completed a period of twelve months’ 
continuous service within the meaning of this section notwithstanding any interrup- 
tion in service during those twelve months brought about (i) by sickness, accident, 
leave (including authorized holidays), and unauthorised absences from duty (up 
to a maximum of twenty days), not exceeding ninety days in the aggregate for all 
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four or (ii) by a lock-out ; or ea by a strike which is not an illegal strike ; or (iv) by 
intermittent periods of involuntary unemployment not exceeding’ thirty days in 
the aggregate; and leave shall be deemed not to include any weekly holidays 
allowed under this Act which occurs at the beginning or end of an interruption 
brought about by the leave. 


(6) In the case of a non-power factory which is a seasonal factory working 
for a period of not less than six months in a year, every worker shall be allowed the 
privileges referred to in sub-sections (1) to (5), reduced however proportionately 
to the period in which the work was carried on by the worker continuously in the 
previous ygar in the factory, or to the period in which work will be carried on by 
him continuously in the factory in the current year, as the case may be; and all 
references to periods of holidays or of leave in sub-sections (1) and (2) shall be 
construed accordingly , fractions of less than one day being disregarded. 


(7) The Government shall have power to issue directions as to the manner 
in which the provisions of sub-section (6) shall be carried into effect in all or any 
class of cases or in any particular case. 


28. Without prejudice to the conditions governing the day or days, if any, 

on which the worker is entitled to a holiday under 

Pay during annual holidays. section 21, the worker shall for the remaining days of 

the holidays or of the leave allowed to him under 

section 27 be paid at a rate equivalent to the daily average of his wages for the days 

on which he actually worked during the preceding three months, exclusive of any 
earnings in respect of overtime. 


29. A worker who has been allowed holidays under sub-section (1) of section 27 
or under sub-section (6) of that section read with 
sub-section (1), thereof, shall, before his holidays begin, 
be paid half the total pay due for the period of holidays. 


Payment when to be made. 


30. Any Inspector may institute proceedings on behalf of any worker to 
Power of Inspector to act recover any sum required to be paid under this Chapter 
for worker. by an employer which the employer has not paid. 


CHAPTER VII. 


NOTIGES AND REGISTERS, 


31. (1) The occupier of every non-power factory to which this Act is made 
applicable shall within fifteen days of the date on which 
it is made applicable and every person intending to 
use any place or premises as a non-power factory shall, before work is begun, send 
to the Inspector a written notice containing— 


Notice to Inspector, 


| (i) the name of the non-power factory and the place where it is situated ; 


me address to which communications relating to such non-power 
factory shall be sent; f 


(ïi) the nature of the work in such non-power factory ; 


(iv) the name of the person who shall be the manager of the non-power 
factory for the purposes of this Act ; 


(v) such other particulars as may be prescribed. 


(2) Whenever there is a change in the person appointed as ‘manager, the 
occupier shall send to the Inspector a written notice of the change within seven 
days from the date on which the new manager assumed charge. 
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(3) During any period for which no person has been designated as manager 
of a non-power factory under this section, or during which the person designated 
does not manage such factory, any person found acting as manager or if no such 
person is found, the occupier himself, shall be deemed to be the manager of the 
non-power factory for the purposes .of this Act. 


32, The manager of every non-power factory shall maintain in the prescribed 
form a register of workers showing the names of all the 
workers in such factory, their hours of work, the nature 
of the work and such other particulars as may be prescribed : 

Provided that, where in the opinion of the Inspector, a muster roll or register 
kept in a non-power factory gives the particulars required under this section, he 
may, by order in writing, direct that such muster roll or register shall be kept in 
the place of the register required to be maintained under this section and such 
muster roll or register shall thereupon, for all the purposes of this Act, be treated 
as the register of workers in that factory : 


Provided further that where the Government are satisfied that the conditions 
of work in any non-power factory or class of non-power factories are such that there 
is no appreciable risk of contravention of the provisions of Chapter V, the Govern- 
ment may, by notification, exempt, on such conditions as they may impose, that 
factory or all factories of that class, as the case may be, from the provisions of thi 
section. 


33. There shall be displayed in some conspicuous place near the main 
"entrance of every non-power factory in English and 
anana Nha a _ in the language of the majority of the workers in such’ 
factory, the prescribed abstracts of this Act, and the rules made thereunder in clean 
and legible form. 


Register of workers. 


CHAPTER VIII. 
PENALTIES AND PROCEDURE. 


34. (1) Whoever uses any place or premises as a non-power factory without 
Penalty for contravention of obtaining a licence, shall be punishable with fine 
certain provisions. which may extend to five hundred rupees. 


(2) If in any non-power factory— 
(a) there is any contravention of or non-compliance with— 


(i) any of the provisions of sections 10 to 17 inclusive, 20 to 2g inclusive 
and 31 to 33 inclusive ; or 


(ii) any order under sections 9, 13 (2), 17 (2) and 18 ; or 
(ili) any of the provisions of the rules made under this Act ; or 


(iv) any conditions imposed by a licence under section 4 or imposed under 
section 20 (3) or the second proviso to section 32 ; or 


(6) if the register required by section 32 is not kept up to date, the manager 
and occupier shall each be punishable with fine which may extend to two hundred 
rupees : 

Provided that, if both the manager and the occupier are convicted, the 
aggregate of the fines inflicted in respect of the same contravention or non-com- 
pliance shall not exceed this amount. 

35. Whoever wilfully obstructs an Inspector in the exercise of any power 

oe a conferred on him by section 6 or any person lawfully 

Penalty tor obstructing $- assisting an Inspector in the exercise of such power 

pector. or fails to produce on demand by an Inspector any 

registers or other documents in his custody kept in pursuance of this Act or any 

of the rules made thereunder or conceals or prevents any worker in a non-power 

factory from appearing before or being examined by an Inspector shall be punishable 
with fine which may extend to two hundred rupees. 
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35. Whoever knowingly uses or attempts to use, as a certificate granted 

' to him under section 8, a certificate granted to another 

date pune BEA “person under that section, or who, having procured 
such a certificate knowingly allows another ati to 


use it or attempt to use it as aforesaid, shall be punishable with fine which may 
extent to twenty rupees. 


37. (1) Where the occupier of a non-power factory is a firm or other asso- 
Determination of occupier. ciation of individuals, any one of the individual partners 
or members thereof may be prosecuted and punished 


under this Chapter for any offence for which the occupier of the non-power factory 
is punishable : 


Provided that the firm or association may give notice to the Inspector that 
it has nominated one of its members who is resident in the Province of Madras 
to be the occupier of the non-power factory for the purposes of this Chapter, and 
such individual shall, so long as he is so resident, be deemed to be the occupier 
for the JUDEG of this Chapter, until further notice cancelling his nomination 15 


receive "by the Inspector or until hé ceases to be a partner or member of the firm 
or association. 


(2) Where the occupier of a non-power factory is a company, any one of 
the directors thereof, or in the case of a private company, any one of the share- 
holders thereof may be prosecuted and punished under this Chapter for any offence 
for which the occupier of the non-power factory is punishable : 


Provided that the company may give notice to the Inspector that it has 
nominated a director, or, in the case of a private company, a shareholder, who is 
resident in either case in the Province of Madras, to be the occupier of the non- 
power factory for the purposes of this Chapter and such director or shareholder 
shall, so long as he is so resident, be deemed to be the occupier of the non-power 
factory for the purposes of this Chapter until further notice cancelling his nomination 
is received by the Inspector or until he ceases to be a director or shareholder. 


38. (1) Where the occupier or manager of a non-power factory is charged 

EREE EE KN te oe with an offence against this Act, he shall be one 

empiion Or OF upon complaint duly made by him, to have any other 

oe a ak akah person whom he alan as he actual offender brought 

before the Court at the time appointed for hearing 

the charge ; and if, after the commission of the offence has been proved, the occupier 
or manager of the non-power factory proves to the-satisfaction of the Court— 


(a) that he has used due diligence to enforce the execution of this Act ; and 


(2) that the said other person committed the offence in question without 
his knowledge, consent or connivance ; that other person shall be convicted of the 
offence and shall be liable to the like fine as if he were the occupier or manager 
and the occupier or manager shall be discharged from any liability under this Act. 


(2) When it is made to appear to the satisfaction of the Inspector at any 
time prior to the institution of the proceedings— 


(a) that the occupier or manager of the non-power factory has used all 
due diligence to enforce the execution of this Act ; l 


(6) by what person the offence has been committed ; and 


_ (e) that it has been committed without the knowledge, consent or connivance 
of the occupier or manager and in contravention of his orders ; 


the Inspector shall proceed against the person whom he believes to be the actual 
offender without first proceeding against the occupier or manager of the non-power 


factory, and such person shall be liable to the like fine as if he were the occupler 
or manager. 
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39. Ifa young aed n zi any non-power factory on any day on which 

; e eady been working in any other non-power 

p ee ace factory, the parent or guardian of the young person 

ment of a young person. or the person having custody of or control over him 

l or obtaining any direct benefit from his wages, shall 

be punishable with fine which may extend to twenty rupees, unless it appears to 

the court that the young person so worked without the consent, connivance or 
wilful default of such parent, guardian or person. 


40. Ifa child over a age of six years is found inside any part of a non-power 

; actory in which young persons are working, he shall 

Presum emp : : ? E 

KE Hon as to employ- until the contrary is proved, be deemed to be working 
in such factory. 


41. (1) When an act or omission would if a person were under or over a 
certain age be an offence punishable under this Act 
and such person is, in the opinion of the court, apparently 
under or over such age, the burden shall be on the accused to prove that such person 
is not under or over such age. 

(2) A declaration in writing by a certifying surgeon relating to a worker 
that he has personally examined him and believes him to be under or over the 
age set forth in such declaration shall, for the purpses of this Act, be admissible 
as evidence of the age of that worker. 


42. (1) No prosecution under this Act shall be instituted except by or with 

the previous sanction of the Chief Inspector or such 

Cognizance of offences. other officer as the Government may appoint in that 
: behalf. 


(2) No Court inferior to that of a Presidency Magistrate or a Magistrate 
of the second class shall try any ‘offence against this Act or any rule or order made 
thereunder. 


43. No Court shall take cognizance of any offence under this Act or any rule 
or order made thereunder, other than an offence under 
i section 31, unless complaint thereof is made within 
six months of the date on which the offence is alleged to have been committed. 


l 44. No suit, prosecution or other legal proceeding 
Ber imine od persons acting shall lie against any person for anything which is in 
good faith done or intended to be done under this Act. 
CHAPTER IX. | 
MISCELLANEOUS. 
45. The Government may, by notification, exempt any non-power factory 
; or class of non-power factories from all or any of the 
pays ks provisions of this Act either permanently or for such 
period or periods as they may think fit. 
46. (1) The Government may make rules to 
carry out all or any of the purposes of this Act. 
(2) In particular and without prejudice to the generality of the foregoing 
power, they may make rules— 
TE (a) ak es to all matters expressly required or allowed by the Act 
o prescribed ; 
(b) in regard to the duties to be performed by certifying surgeons ; 


(c) for the issue of duplicates of certificates granted under section 8 and 
the fee to be charged therefor ; 


(d) requiring the occupiers and managers of non-power factories to maintain 
adequate first-aid appliances ; 
M— 11 


Evidence as to age. 


Limitation of prosecutions. 


Power to make rules. 
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(e) requiring that in any‘specified non-power factory wherein fifty or more 
workers are ordinarily employed an adequate shelter shall be provided for the 
use of workers during 'petiods of rest according to such standards as may be specified ; 


(f) requiring that in any specified non-power factory wherein ten or more 
women workers are ordinarily employed, a suitable room shall be reserved for 
the- use of children under the age of six years belonging to such women and pres- 
cribing standards for such rooms ; and the nature of the supervision to be exercised 
over.the children therein ; 


(g) requiring occupiers or managers of non-power factories to furnish such 
returns as may be required for the purposes of this Act ; 


(h) the procedure to be followed in appeals under section 19 ; 


(i) the manner of service of orders upon occupiers or managers of non- 
power factories. 


(3) All rules made under this Act shall be subject to the condition of pre” 
vious publication and the date to be specified in accordance with clause (c) of sec” 
tion 7 of the Madras General Clauses Act, 1891, shall not be less than three months 
from the date on which the draft of the proposed rules was published. 


(4) All such rules shall be published in the Fort St. George Gazette and shall, 
unless some later date is appointed, come into force on the date of such publication. 


47. Nothing contained in this Act shall affect any rights or eines which 

any worker working in any non-power factory 18 

Rights and privileges under entitled to, on the date on which this Act [comes into 

other law, etc., not affected. operation in respect of such non-power factory, under 

any other law, contract, custom or usage applicable 

to such non-power factory, if such rights or privileges are more favourable to him 
than those to which he would be entitled under this Act. 


THE SCHEDULE, 
[See section 2 (1) (g).] 


I. Match factory. 17. Brick and the tile works. 

2. Confectionery. 18. Metal vessels manufacture. 

3. Printing and binding. 1g. Iron safes and trunks works. 

4. Type casting. 20. Jewelstone polishing. 

5. Engineering and blacksmithy. 21. Carpet weaving. 

6. Tanning of skins and hides. 22, ‘Tapes, laces and wicks manu 
7. Wool cleaning. facture. 

8. Cashewnut works. 23. Embroidery of cloth. 

g. Coffee garbling. 24. Knitting of banians. 
10. Beedi manufacture. 25. Breaking of grams into dhall. 
11. Cigar manufacture. 26. Splitting and cutting of mica. 
12. Tobacco curing. 27. Aerated water works. 

13. Carpentry. 28. Cloth printing. 
14. Handloom weaving. 29. ‘Tailoring. 
15. Dyeing. 30. Fibre manufacture. 
16. Oil extraction. 31. Salt manufacture. WAR 
ROR 
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; SUPPLEMENT. 
INDIAN INDEPENDENCE ACT. 
(10 & 11 Geo. 6, Ch. 30.) 


ARRANGEMENT OF SECTIONS.” 
SECTION. 


1. The new Dominions. 

2. Territories of the new Dominions. 

3. Bengal and Assam. 

4. The Punjab. : 

5. The Governor-General of the new Dominions. 

6. Legislation for the new Dominions. l 

7. Consequences of the setting up of the new Dominions. 

8. Temporary provision as to government of each of the new 
Dominions. 

o. Orders for bringing this Act into force. 

Io. Secretary of States services, etc. 

11. Indian armed forces. 

12. British forces in India. 

13. Naval forces. 

14. Provisions as to the Secretary of State and the Auditor of 
Indian Home Accounts. 


15. Legal proceedings by and against the Secretary of State, 
Aden. 


17. Divorce jurisdiction. 

18. Provisions as to existing laws, etc. 
19. Interpretation, etc. © 

20. Short. title. 


SCHEDULES. 


First Schedule. —Bengal Districts provisionally included in the 
new Province of East Bengal. 


Second Schedule.—Districts provisionally included in the new 
Province of West Punjab. 


Third Schedule—Modifications. of Army Act and Air Force 
Act in relation to British forces. 


CHAPTER XXX. | 
An 1: 9 make provision for the setting up in India of two Independent 


“minions, to substitute other provisions for certain provisions of the 

_ szovernment of India Act, 1935, which apply outside those Dominions, 
id to provide for other matiers consequential on or connected with 
the setting up of those Domintons. 
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[18th July, 1947. < 


Be it enacted by the King’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the 
authority of the same, as follows :— 


1. THe new Dosmions.—(1) As from the fifteenth day of 
August, nineteen hundred and forty-seven, two independent Domi- 
nions shall be set up in India, to be known respectively as India 
and Pakistan. 






(2) The said Dominions are hereafter in this Act referred 
to as “the new Dominions,” and the said fifteenth day of August 
is hereafter in this Act referred to as “the appointed day”. | 

2. TERRITORIES OF THE NEW Dominions.—(1) Subject to 
the provisions of sub-sections (3) and (4) of this section, the 
territories of India shall be the territories under the sovereignty of 
His Majesty which, immediately before the appointed day, were 
included in -British India except the territories which, under sub- 
section (2) of this section, are to be the territories of Pakistan. |, 

(2) Subject to the provisions of sub-sections (3) and (4) Oleg 
this section, the territories of Pakistan shall be— 

(a the territories which, on the appointed day, are included 
in the Provinces of East Bengal and West Punjab, as constitute 
under the two following sections ; 

(b) the territories which, at the date of the passing of this 
Act, are included in the Province of Sind and the Chief Commis- 
sioner’s Province of British Baluchistan ; and 

(c) if, whether before or- after the passing of this Act but 
before the appointed day, the Governor-General declares that thewy 
majority of the valid votes cast in the referendum which, at these 
date of the passing of this Act, is being or has recently beer 
held in that behalf under his authority in the North-West Frontie, 
Province are in favour of representatives of that Province taking 

art in the Constituent Assembly of Pakistan, the territorie__ 
which, at the date of the passing of this Act, are included in tha 
Province. 3 

(3) Nothing in this section shall prevent any ‘area’ being 
at any time included in or excluded from either of the new -Domi 
nions, so, however, that— ; 

(a) no area not forming part of the territories specified 1 

‘ sub-section (1) or, as the case may be, sub-section (2), of thal 


section shall be included in either Dominion without the consent « 
that Dominion ; and . 
T (b) no area which forms part of the territories specified | 
the said sub-section (1) or, as the case may be, the said Pb action 
(2), or which has after the appointed day been included in eithe’ 


INDIAN INDEPENDENCE ACT. 8 


Dominion, shall be excluded from that Dominion without the 
consent of that Dominion. 


(4) Without prejudice to the generality of the provisions of 
sub-section (3) of this section, a ae in this section shall be 
construed as preventing the accession of Indian States to either of 
the new Dominions. 


3, BENGAL AND Assam.—(1) As from the appointed day— 


(a) the Province of Bengal, as constituted under the Govern- 
ment of India Act, 1935, shall cease to exist; and 


(b) there shall be constituted in lieu thereof two new Provin- 
- . çes, to be known respectively as East Bengal and West Bengal. 


(2) If, whether before or after the passing of this Act, but 
before the appointed day, the Governor-General declares that the 
majority of the valid votes cast in the referendum which, at the date 
of the passing of this Act, is being or has recently been held in that 
behalf under his authority in the District of Sylhet are in favour 
of that District forming part of the new Province of East Bengal, 
then, as from that day, a part of the Province of Assam shall, in 
accordance with the provisions of sub-section (3) of this section, form 
part of the new Province of East Bengal. 


(3) The boundaries of the new Provinces aforesaid and, in 
the event mentioned in sub-section (2) of this section, the boundaries 
after the a eames day of the Province of Assam, shall be such 
as may be determined, whether before or after the appointed day, 
by the award of a boundary commission appointed or to be 
appointed by the Governor-General in that behalf, but until the 
boundaries are so determined— j 


(a) the Bengal Districts specified in the First Schedule to 
this Act, together with, in the event mentioned in sub-section (2) 
of this section, the Assam District of Sylhet, shall be treated as 
the territories which are to be comprised in the new Province of 
Fast Bengal ; 

(b) the remainder of the territories comprised at the date of 
the passing of this Act in the Province of Bengal shall be treated as 
the territories which are to be comprised in the new Province of West 
Bengal ; and 

(c) in the event mentioned in sub-section (2) of this section, 

. the District of Sylhet shall be excluded from the Province of Assam. 


(4) In this section, the expression “award” means, in 
relation to a boundary commission, the decision of the Chairman 
of that commission contained in his report to the Governor-General 
at the conclusion of the commission’s proceedings. 


4. THE PUNJAB. —(1) As from the appointed day— 


(a) the Province of the Punjab, as constituted under the 
e Government of India Act, 1935, shall cease to exist; and 
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(b) there shall be constituted two new Provinces, to be known. 
respectively as West Punjab and East Punjab. 


(2) The boundaries of the said new Provinces shall be such 
as may be determined, whether before or after the appointed day 
by the award of a boundary commission appointed or to be appointed 
by: the Governor-General in that behalf, but until the boundaries 
are so determined— 

(a) the districts specified in the Second Schedule to this Act 
shall be treated as the territories to be comprised in the new 
Province of West Punjab ; and 


(b) the remainder of the territories comprised at the date 


of the passing of this Act in the Province of the Punjab shall be” 


treated as the territories which areto be comprised in the new 
Province of East Punjab. 


(3) In this section, the expression “ award” means, in 
relation to a boundary commission, the decision of the Ghairman 
of that commission contained in his report to the Governor-General 
at the conclusion of the commission’s proceedings. 


THE GOVERNOR-GENERAL OF THE NEW Dominions.—For 
each of the new Dominions, there shall be a Governor-General who 
shall be appointed by His Majesty and shall represent His Majesty 
for the purposes of the Government of the Dominion : 


Provided that, unless and until provision to the contrary is 
made by a law of the Legislature of either of the new Dominions, 
the same person may be Governor-General of both the new 
Dominions. 


6. LEGISLATION FOR THE NEW Dominions.—(1) The Legislature 
of each of the new Dominions shall have full power to make laws 
for that Dominion, including laws having extra-territorial operation, 

(2) No law and no provision of any law made by the 
Legislature of either of the new Dominions shall be void or 
inoperative on the ground that it is repugnant to the law of 
England, or to the provisions of this or any existing or future Act 
of Parliament of the United Kingdom, or to any order, rule or 
regulation made under any such Act, and the powers of the 
Legislature of each Dominion include the power to repeal or 
amend any such Act, order, rule or regulation in so far-as it is part of 
the law of the Dominion. 


(3) The Governor-General of each of the new Dominions 
shall have full power to assent in His Majesty’s name to any law of the 
Legislature of that Dominion and so much of any Act as relates to 
the disallowance of laws by His Majesty or the reservation of laws 
for the signification of His Majesty’s pleasure thereon or the 
suspension of the operation of laws until the signification of His 
Majesty’s pleasure thereon shall not apply to laws of the Legislature of 


either of the new Dominions. 
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(4) No act of Parliament of the United Kingdom passed on or 
after the appointed day shall extend, or be deemed to extend, to 
either of the new Dominions as part of the law of that Dominion 
unless it is extended thereto by a law of the Legislature of the 
Dominion. 

(5) No Order in Council made on or after the appointed day 
under any Act passed before the appointed day, and no order, rule or 
other instrument made on or after the appointed day under any 
such Act by any United Kingdom Minister or other authority, 
shall extend, or be deemed to extend, to either of the new 
Dominions as part of the law of that Dominion. 


(6) The power referred to in sub-section (1) of this section 
extends to the making of laws limiting for the future the powers of 
the Legislature of the Dominion. 


. CONSEQUENCES OF THE SETTING UP OF THE NEW Dominions, 
—(1) As from the appointed day— 


(a) His Majesty’s Government in the United Kingdom 
have no responsibility as respects the government of any of the 
territories which, immediately before that day, were included in 
British India ; 

(b) the suzerainty of His Majesty over the Indian States 
lapses, and with it, all treaties and agreements in force at the date 
of the passing of this Act between His Majesty and the rulers of 
Indian States, all functions exercisable by His Majesty at that date 
with respect to Indian States, all obligations of His Majesty 
existing at that date towards Indian States or the rulers thereof, 
and powers, rights, authority or jurisdiction exercisable by His 
Majesty at that date in or in relation to Indian States by treaty, 
grant, usage, sufferance or otherwise ; and 


(c) there lapse also any treaties or agreements in force at 
“the date of the passing of this Act between His Majesty and any 
persons having authority in the tribal areas, any obligations of 
His Majesty existing at that date to any such persons or with res- 
pect to the tribal areas, and all powers, rights, authority or juris- 
diction exercisable at that date by His Majesty in or in relation to 
the tribal areas by treaty, grant, usage, sufferance or otherwise : 

Provided that, notwithstanding anything in paragraph (6) 
or paragraph (c) of this sub-section, effect shall, as nearly as 
may be continued to be given to the provisions of any such 
agreement as is therein referred to which relate to customs, tran- 
sit and communications, posts and telegraphs, or other like mat- 
ters, until the provisions in question are denounced by the ruler 
of the Indian State or person having authority in the tribal areas 
on the one hand,-or by the Dominion or Province or other part 
thereof concerned on the other hand, or are superseded by sub- 
sequent agreements. 
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(2) The assent of the Parliament of the United Kingdom 1s 
hereby given to the omission from the Royal Style and Titles of 
the words “ Indiae Imperator” and the words ‘‘ Emperor of India” 
and to the issue by His Majesty for that purpose of His Royal 
Proclamation under the Great Seal of the Realm. 


8. TEMPORARY PROVISION AS TO GOVERNMENT OF EACH OF THE 
NEW Dominions.—(1) In the case of each of the new Dominions, 
the powers of the Legislature of the Dominion shall, for the purpose 
of making provision as to the constitution of the Dominion, be 
exercisable in the first instance by the Constituent Assembly of 
that Dominion, and references in this Act to the Legislature of the 
Dominion shall be construed accordingly. 


(2) Except in so far as other provision is made by or in 
accordance with a law made by the Constituent Assembly of the 
Dominion under sub-section (1) of this section, each of the new 
Dominions and all Provinces and other parts thereof shall be 
governed as nearly as may be in accordance with the Government 
of India Act, 1935; and the provisions of that Act, and of the 
Orders in Council, rules and other instruments made thereunder, 
shall, so far as applicable, and subject to any express provisions 
of this Act, and with such omissions, additions, adaptations and 
modifications as may be specified in orders of the Governor-General 
under the next succeeding section, have effect accordingly : 


Provided that— 


(a) the said provisions shall apply separately in relation to 
each of the new Dominions and nothing in this sub-section shall be 
construed as continuing on or after the appointed day any Central 
Government or Legislature common to both the new Dominions ; 


(b) nothing in this sub-section shall be construed as continuing 
in force on or after the appointed day any form of control by 
His Majesty’s Government in the United Kingdom over the affairs 
of the new Dominions or of any Province or other part thereof ; 


(c) so much of the said provisions as requires the Governor- 
General or any Governor to act in his discretion or exercise his 
individual judgment as respects any matter shall cease to have effect as 
from the appointed day ; 


(d) as from the appointed day, no Provincial Bill shall be 
reserved under the Government of India Act, 1935, for the signi- 
fication of His Majesty’s pleasure, and no Provincial Act shall be 
disallowed by His Majesty thereunder ; and 


(e) the powers of the Federal Legislature or Indian Legis- 
lature under that Act, as in force in relation to each Dominion, shall, 
in the first instance, be exercisable by the Constituent Assembly of 
the Dominion, in addition to the powers exercisable by that Assem- 
bly under sub-section (1) of this section. 
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(3) Any provision of the Government of India Act, 1935, 
which as applied to either of the new Dominions by sub-section 
(2) of this section and the orders therein referred to, operates to 
limit the power of the Legislature of that Dominion shall, unless and 
until other provision is made by or in accordance with a law 
made by the Constituent Assembly of the Dominion in accordance 
with the provisions of sub-section (1) of this section, have the like 
effect as a law of the Legislature of the Dominion limiting for the 
future the powers of that Legislature. 


9. ORDERS FOR BRINGING THIS ACT INTO Force.—(1) The 
Governor-General shall by order make such provision as appears to 
him to be necessary or expedient— 


(a) for bringing the provisions of this Act into effective 
Operation ; 

(b) for dividing between the new Dominions, and between 
the new Provinces, to be constituted under this Act, the powers, 
rights, property, duties and liabilities of the Governor-General in 
Council or, as the case may be, of the relevant Provinces which, 
under this Act, are to cease to exist ; 


(c) for making omissions from, additions to, and adaptations 
and modifications of, the Government of India Act, 1935, and the 
Orders in Council, rules and other instruments made thereunder,. 
in their application to the separate new Dominions ; 


(d) for removing difficulties arising in connexion with the 
transition to the provisions of this Act ; 


(e) for authorising the carrying on of the business of the Gover- 
nor-General-in-Council between the passing of this Act and the 
appointed day otherwise than in accordance with the provisions in 
that behalf of the Ninth Schedule to the Government of India Act; 
1935 3 

(f) for enabling agreements to be entered into, and other acts 
done, on behalf of either of the new Dominions before the appointed 
day ; 

(g) for authorising the continued carrying on for the time being 
on behalf of the new Dominions, or on behalf of any two or more 
of the said new Provinces, of services and activities previously carried 
on on behalf of British India as a whole or on behalf of the former 
Provinces which those new Provinces represent ; 


(4) for regulating the monetary system and any matters per- 
taining to the Reserve Bank of India ; and 


(z) so far as it appears necessary or expedient in connexion 
with any of the matters aforesaid, for varying the constitution, powers 
or jurisdiction of any legislature, cours vu: viher authority in the new 
Dominions and creatirig new legislatures, Wourts or other authorities 
therein. ; 
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(2) The powers conferred by this section on the Governor- 
General shall, in relation to their respective Provinces, be exercisable 
also by the Governors of the Provinces which, under this Act, are to 
cease to exist ; and those powers shall, for the purposes of the Govern- 
ment of India Act, 1935, be deemed to be matters as respects which 
the Governors are, under that Act, to exercise their individual judg- 
ment. 

(3) This section shall be deemed to have had effect as from 
the third day of June, nineteen hundred and forty-seven and any 
order of the Governor-General or any Governor made on or after 
that date as to any matter shall have effect accordingly, and any 
order made under this section may be made so as to be retrospective . 
to any date not earlier than the said third day of June: 


Provided that no person shall be deemed to be guilty of an 
offence by reason of so much of any such order as makes any 
provision thereof retrospective to any date before the making thereof. 


4.) Any orders shall under this section, whether before or after 
the appointed day, shall have effect— 


(a) up to the appointed day, in British India ; 


(b) on and after the appointed day, in the new Dominion or 
Dominions concerned ; and 


(c) outside British India, or as the case may be, outside the 
new Dominion or Dominions concerned, to such extent, whether 
before, on or after the appointed day, as a law of the Legislature of 
the Dominion or Dominions concerned would have on or after 
the appointed day, 
but shall, in the case of each of the Dominions, be subject to the same 
eed of repeal and amendment as laws of the Legislature of that 

ominion. 


(5) No order shall be made under this section, by the Governor 
of any Province, after the appointed day, or, by the Governor- 
General, after the thirty-first day of March, nineteen hundred and 
forty-eight, or such earlier date as may be determined, in the case 
of either Dominion by any law of the Legislature of that Dominion. 


(6) If it appears that a part of the Province of Assam is, on 
the appointed day, to become part of the new Province of East 
Bengal, the preceding provisions of this section shall have effect as 
if, under this Act, the Province of Assam was to cease to exist on 
the appointed day and be reconstituted on that day as a new 
Province. 

10, SECRETARY OF STATES SERVICES, ETC.—(1) The provisions 
of this Act keeping in force provisions of the Government of India Act, 
1935, shall not continue in force the provisions of that Act relating to 
appointments to the civil services of, and civil posts under, the Crown 
in Jada, by the Secretary of State, or the provisions of that Act 
relating to the reservation of posts. 
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(2) Every person who— 

(a) having been appointed by the Secretary of State, or 
Secretary of State in Council, to a civil service of the Crown in India 
continues on and after the appointed day to serve under the 
Government of either of the new Reais or of any Province or part 
thereof ; or 

(b) having been appointed by His Majesty before the ap- 
pointed day to be a Judge of the Federal Court or of any Court 
which is a High Court within the meaning of the Government of India 
Act, 1935, continues on and after the appointed day to serve as a 
Judge in either of the new Dominions, | 

° “shall be entitled to receive from the Governments of the Dominions 
and Provinces or parts which he is from time to time serving or, as the 
case may be, which are served by the Courts in which heis from time 
to time a judge, the same conditions of service as respects remunera- 
tion, leave and pension, and the same rights as respects disciplinary 
matters, or, as the case may be, as respects the tenure of his office, 
or rights as similar thereto as chan a circumstances may permit, 
as that person was entitled to immediately before the appointed day. 


(3) Nothing in this Act shall be construed as enabling the 
rights and liabilities of any person with respect to the family pension 
funds vested in Commissioners under section two hundred and 
seventy-three of the Government of India Act, 1935, to be governed 
otherwise than by Orders in Council made (whether before or after 
the passing of this Act or the appointed day) by His Majesty in 
Council and rules made (whether before or after the passing of this 
Act or the appointed day) by a Secretary of State or such other 
Minister of the Crown as may be designated in that behalf by Order 
in Council under the Ministers of the Crown (‘Transfer of Functions) 
Act, 1946. 

II. INDIAN ARMED FORCES.—(1) The orders to be made by the 
Governor-General under the preceding provisions of this Act 
shall make provision for the division of the Indian armed forces 
of His Majesty between the new Dominions, and for the command 
and governance of those forces until the division is completed. 

(2) As from the appointed day, while any member of 
His Majesty’s forces, other than His Majesty’s Indian forces, is attach- 
ed to or serving with any of His Majesty’s Indian forces— 

(a) he shall, subject to any provision to the contrary 
made by a law of the Legislature of the Dominion or Dominions 
concerned or by any order of the Governor-General under the 

receding provisions of this Act, have, in relation to the Indian 
fica in question, the powers of command and punishment 
appropriate to his rank and functions ; but 

(b) nothing in any enactment in force at the date of the passing 
of this Act shall render him subject in any way to the law govern- 
ing the Indian forces in question. 

2 
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12, BRITISH Forces IN Inp1a.—(1) Nothing in this Act affects 
the jurisdiction or authority of His Majesty’s Government in the 
United Kingdom, or of the Admiralty, the Army Council, or 
the Air Council or of any other United Kingdom authority, in 
relation to any of His Majesty’s forces which may, on or after the 
appointed day, be in either of the new Dominions or elsewhere in 
the territories which, before the appointed day, were included in 
India, not being Indian forces. 

(2) In its application in relation to His Majesty’s military 
forces, other than Lore forces, the Army Act shall have effect on 
or after the appointed day— 


(a) as if His Majesty’s Indian forces were not included in | 
the expressions “the forces”, “ His Majesty’s forces” and “ the > 
regular forces” ; and 

(b) subject to the further modifications specified in Parts I 
and II of the Third Schedule to this Act. 


(3) Subject to the provisions of sub-section (2) of this section, 
and to any provisions of any law of the Legislature of the 
Dominion concerned, all civil authorities in the new Dominions, 
and, subject as aforesaid and subject also to the provisions of 
the last preceding section, all service authorities in the new Domi- 
nions, shall, in those Dominions and in the other territories which 
were included in India before the appointed day, perform in rela- 
tion to His Majesty’s military forces, not being Indian forces, the 
same functions as were, before the —— day, performed by 
them, or by the authorities corresponding to them, whether b 
virtue of the Army Act or otherwise, and the matters for whic 
provision is to be made by orders bf the Governor-General under 
the preceding provisions of this Act shall include the facilitating 
of the withdrawal from the new Dominions and other territories 
aforesaid of His Majesty’s military forces, not being Indian forces. 


(4) The provisions of sub-sections (2) and (3) of this section 
shall apply in relation to the air forces of His Majesty, not being 
Indian air forces, as they apply in relation to His Majesty’s 
military forces, subject, however, to the necessary adaptations, 
and, in particular, as if— 

(a) for the references to the Army Act there were substituted 
references to the Air Force Act; and 


(b) for the reference to Part 11 of the Third Schedule to 
this Act there were substituted a reference to Part III of that 
Schedule. 

13. Navat Forces.—(1) In the application of the Naval 
Discipline Act to His Majesty’s Naval Forces, other than Indian 
Naval Forces, references to His Majesty's navy and His Majesty’s 
ships shall not, as from the appointed day, include references to 
His Majesty’s Indian navy or the ships thereof. 
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(2) In the application of the Naval Discipline Act by virtue 
of any law made in India before the appointed day to Indian 
naval forces, references to His Majesty’s navy and His Majesty’s 
ships shall, as from the appointed day, be deemed to be, and to be . 
only, references to His Majesty’s Indian navy and the ships thereof. 

(3) In section ninety B of the Naval Discipline Act (which 

in certain cases, subjects officers and men of the Royal Navy and 
Royal Marines to the law and customs of the ships and naval forces 
of other parts of His Majesty’s dominions) the words “ or of India” 
shall be repealed as from the appointed day, wherever those words 
occur, 
Š 14. PROVISIONS AS TO THE SECRETARY OF STATE AND THE 
AUDITOR oF INDAIN Home Accounts.—(1) A Secretary of State, 
or such other Minister of the Crown as may be designated in that 
behalf by Order in Council under the Ministers of the Crown (Transfer 
of Functions) Act, 1946, is hereby authorised to continue for the 
time being the performance, on behalf of whatever government 
or governments may be concerned, of functions as to the making 
of payments and other matters similar to the functions which, up 
to the appointed day, the Secretary of State was performing on 
behalf of governments constituted or continued under the Govern- 
ment of India Act, 1935. 

(2) The functions referred to in sub-section (1) of this section 
include functions as respects the management of, and the making of 
payments in respect of, government debt, and any enactments 
relating to such debt shall have effect accordingly : 

Provided that nothing in this sub-section shall be construed 
as continuing in force so much of any enactment as empowers the 
Secretary of State to contract sterling loans on behalf of any such 
Government as aforesaid or as applying to the Government of either of 
the new Dominions the prohibition imposed on the Governor-General 
in Council by section three hundred and fifteen of the Government 
of India Act, 1935, as respects the contracting of sterling loans. 

(3) As from the appointed day, there shall not be any such 
advisers of the Secretary of State as are provided for by section two 
hundred and seventy-eight of the Government of India Act, 1935; 
and that section, and any provisions of that Act which require the 
Secretary of State to obtain the concurrence of his advisers, are 
hereby repealed as from that day. 

(4) The Auditor of Indian Home Accounts is hereby 
authorised to continue for the time being to exercise his func- 
tions as respects the accounts of the Secretary of State or any 
such other Minister of the Crown as is mentioned in sub-section 
(1) of this s ection, both in respect of activities before, and in respect 
of activities after, the appointed day, in the same manner, as 
nearly as may be as he would have done if this Act had not passed. 


15. LEGAL PROCEEDINGS BY AND AGAINST THE SECRETARY OF 


*STATE.—(1) Notwithstanding anything in this Act, and in parti- 
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cular, notwithstanding any of the provisions of the last preceding 


section, any provision of any enactment which, but for the passing 
of this Act, would authorize legal proceedings to be taken, in India 
or elsewhere by or against the Secretary of State in respect of any 
a or liability of India or any part of India shall cease to have 
effect on the appointed day, and any legal proceedings pend- 
ing by virtue of any such provision on the appointed day shall, by 
virtue of this Act, abate on the appointed day, so far as the Secretary 
of State is concerned. 

(2) Subject to the provisions of this sub-section, any legal 
pae: which, but for the passing of this Act, could have 

een brought by or against the Secretary of State in respect of 
any right or liability of India, or any part of India, shall instead 
be brought— 

(a) in the case of proceedings in the United Kingdom, by 
or against the High Commissioner ; 

(b) in the case of other proceedings, by or against such 
person as may be designated by order of the Governor-General 
under the preceding provisions of this Act or otherwise by the law 
of the new Dominion concerned ; 
and any legal proceedings by or against the Secretary of State 
in respect of any such right or liability as aforesaid which are 
sarees: immediately before the appointed day shall be continued 

y or against the High Commissioner or, as the case may be, 
the person designated as aforesaid : 

Provided that, at any time after the appointed day, the right 
conferred by this sub-section to bring or continue proceedings may, 
whether the proceedings are by, or are against, the High Com- 
missioner or person designated as aforesaid, be withdrawn by a 
law of the Legislature of either of the new Dominions so far as that 
Dominion is concerned, and any such law may operate as respects 
proceedings pending at the date of the passing of the law. 

(3) In this section, the expression “the High Commissioner ” 
means, in relation to each of the new Dominions, any such officer 
as may for the time being be authorized to perform in the United 
Kingdom, in relation to that Dominion, functions similar to those 
performed before the appointed day, in relation to the Governor- 
General in Council, by the High Commissioner referred to in 
section three hundred and two of the Government of India Act, 
1935 ; and any legal proceedings which, immediately before the 
appointed day, are the subject of an appeal to His Majesty in 
Council, or of a petition for special leave to appeal to His Majesty 
in Council, shall be treated for the purposes of this section as 
legal proceedings pending in the United Kingdom. 


16. ApEN.—(1) Sub-sections (2) to (4) of section two hundred 
and eighty-eight of the Government of India Act, 1935 (which 
confer on His Majesty power to make by Order in Council 
provision for the government of Aden) shall cease to have effect 
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and the British Settlements Acis, 1887 and 1945 (which authorize 
His Majesty to make laws and establish institutions for British 
Settlements as defined in those Acts) shall apply in relation to 
Aden as if it were a British Settlement as so defined. 


(2) Notwithstanding the repeal of the said sub-sections (2) 
to (4), the Orders in Council in force thereunder at the date of the 
passing of this Act shall continue in force, but the said Orders 
in Council any other Orders in Council made under the Govern- 
ment of India Act, 1935, in so far as they apply to Aden, and 
any enactments applied to Aden or amended in relation to Aden by 
any such Orders in Council as aforesaid, may be repealed, revoked 

| sor amended under the powers of the British Settlements Acts, 1887 
and 1945. 

(3) Unless and until provision to the contrary is made as 
respects Aden under the powers of the British Settlements Acts, 
1887 and 1945, or as respects the new Dominion in question, by a 
law of the Legislature of that Dominicn, the provisions of the said 
Orders in Council and enactments relating to appeals from any 
courts in Aden to any courts which will, after the appointed day, 
be in either of the new Dominions, shall continue in force in their 
o both to Aden and to the Dominion in question, and 
the last mentioned Courts shall exercise their jurisdiction accordingly. 


17. Drvorce Jurispicrion.—(1) No court in either of the 
new Dominions shall, by virtue of the Indian and Colonial Divorce 
Jurisdiction Acts, 1926 and 1940, have jurisdiction in or in rela- 
tion to any proceedings for a decree for the dissolution of a marriage 
unless those proceedings were instituted before the appointed 
day, but, save as aforesaid and subject to any provision to the 
contrary which may hereafter be made by any Act of the Parliament 
of the United Kingdom or by any law of the Legislature of the 
new Dominion concerned, all courts in the new Dominions shall 
have the same jurisdiction under the said Acts as they would have 
had if this Act had not been passed. 

(2) Any rules made on or after the appointed day under 
sub-section (4) of section one of the Indian and Colonial Divorce 
Jurisdiction Act, 1926, for a Court in either of the new Dominions 
shall, instead of being made by the Secretary of State with the 
concurrence of the Lord Chancellor, be made by such authority as 
may be determined by the law of the Dominion concerned, and 
so much of the said sub-section and of any rules in force thereunder 
immediately before the appointed day as require the approval of 
the Lord Chancellor to the nomination for any purpose of any 
judges of any such Court shall cease to have effect. 

(3) The reference in sub-section (1) of this section to oa 
ceedings for a decree for the dissolution of a marriage include 
references to proceedings for such a decree of presumption of death 
and dissolution of a marriage as is authorised by section eight of 

, the Matrimonial Causes Act, 1937. 
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(4) Nothing in this section affects any court outside the 
new Dominions, and the power conferred by section two of the 
Indian and Colonial Divorce Jurisdiction Act, 1926, to apply 
certain provisions ofthat Act to other parts of His Majesty’s domi- 
nions as they apply to India shall be deemed to be power to 
apply those provisions as they would have applied to India if this 
Act had not passed. 

18. PROVISIONS AS TO EXISTING LAWS, ETC.—(1I) In so far as 
any Act of Parliament, Order in Council, order, rule, regulation 
or other instrument passed or made before the appointed day 
operates otherwise than as part of the law of British India or the 
new Dominions, references therein to India or British India, how-, 
ever worded and whether by name or not, shall, in so far as the 
context permits and except so far as Parliament may hereafter 
otherwise provide, be construed as, or as including, references to 
the new Dominions, taken together, or taken separately, according 
as the circumstances and subject-matter may require : 

Provided that nothing in this sub-section shall be construed 
as continuing in operation any provision in so far as the continuance 
thereof as adapted by this sub-section is inconsistent with any of 
the provisions of this Act other than this section. 

(2) Subject to the provisions of sub-section (1) of this section 
and to any other express provision of this Act, the Orders in 
Council made under sub-section (5) of section three hundred and 
eleven of the Government of India Act, 1935, for adapting and 
modifying Acts of Parliament shall, except so far as Parliament 
may hereafter otherwise provide, continue in force in relation to all 
Acts in so far as they operate otherwise than as part of the law of 
British India or the new Dominions. 

(3) Save as otherwise expressly provided in this Act, the law 
of British India and of the several parts thereof existing immediately 
before the appointed day shall, so far as applicable and with the 
necessary adaptations, continue as the law of each of the new 
Dominions and the several parts thereof until other provision is 
made by laws of the Legislature of the Dominion in question or by 
any other Legislature or other authority having power in that behalf. 

(4) It is hereby declared that the Instruments of Instructions 
issued before the passing of this Act by His Majesty to the 
Governor-General and the Governors of Provinces lapse as from the 
appointed day, and nothing in this Act shall be construed as 
continuing in force any provision of the Government of India Act, 
1935, relating to such Instruments of Instructions. 

(5) As from the appointed day, so much of any enactment 
as requires the approval of His Majesty in Council to any rules of 
Court shall not apply to any Court in either of the new Dominions, 

19. INTERPRETATION, ETC.—(1) References in this Act to the 
Governor-General shall, in relation to any order to be made or 
other act done on or after the appointed day, be construed— 
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(a) where the order or other Act concerns one only of the 
new Dominions, as references to the Governor-General ‘of that 
Dominion ; 


(b) where the order or other act concerns both of the new 
Dominions and the same person is the Governor-General of both 
those Dominions, as references to that person ; and 


(c) in any other case, as references to the Governors-General 
of the new Dominions, acting jointly. 


(2) References in this Act to the Governor-General shall» 
in relation to any order to be made or other act done before the 
appointed day, be construed as references to the Governor-General 
of India within the meaning of the Government of India Act, 
1935, and so much of that or any other Act as requires references 
to the Governor-General to be construed as references to the 
Governor-General in Council shall not apply to references to the 
Governor-General in this Act. 


(3) References in this Act to the Constituent Assembly 
of a Dominion shall be construed as references— 


(a) in relation to India, to the Constituent Assembly, the 
first sitting whereof was held on the ninth day of December, nineteen 
hundred and forty-six, modified— 


(1) by the exclusion of the members representing Bengal, the 
Punjab, Sind and British Baluchistan ; and 


(2) should it appear that the North-West Frontier Province 
will form part of Pakistan, by the exclusion of the members represent- 
ing that Province ; and 


(117) by the inclusion of members representing West Bengal 
and East Punjab; and 


(tv) should it appear that, on the appointed day, a part of 
the Province of Assam is to form part of the new Province of East 
Bengal, by the exclusion of the members theretofore representing 
the Province of Assam, and the inclusion of members chosen to 
represent the remainder of that Province ; 


(b) in relation to Pakistan, to the Assembly set up or about 
to be set up at the date of the passing of this Act under the 
authority of the Governor-General as the Constituent Assembly for 
Pakistan : 


Provided that nothing in this sub-section shall be construed as 
affecting the extent to which representatives of the Indian States 
take part in either of the said Assemblies, or as preventing the filling 
of casual vacancies in the said Assemblies, or as preventing the partici- 
pation in either of the said Assemblies in accordance with such 
arrangements as may be made in that behalf, of representatives of 
the tribal areas on the borders of the Dominion for which that 
Assembly sits, and the powers of the said Assemblies shall extend, 
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and be deemed always to have extended, to the making of pro- 
vision for the matters specified in this proviso. 

(4) In this Act, except so far as the context otherwise 
requires— 

References to the Government of India Act, 1935, include 
references to any enactments amending or supplementing that 
Act, and, in particular, references to the India (Central Govern- 
ment and Legislature) Act, 1946 ; 

‘India’, where the reference is toa state of affairs existing 
before the appointed day or which would have existed but for the 
passing of this Act, has the meaning assigned to it by sectione , 
three hundred and eleven of the Government of India Act, 1935 ; 

“Indian forces” includes all His Majesty’s Indian forces 
existing before the appointed day and also any forces of either of 
the new Dominions ; 

‘Pension’? means, in relation to any person, a pension, 
whether contributory or not, of any kind whatsoever payable to 
or in respect of that person, and includes retired pay so payable, 
a gratuity so payable and any sum or sums so payable by way of 
the return, with or without interest thereon or other additions 
thereto, of subscriptions to a provident fund ; 

“ Province ” means a Governor’s Province ; 

« remuneration ” includes leave pay, allowances and the cost 
of any privileges or facilities provided in kind. 

(5) Any power conferred by this Act to make any order 
includes power to revoke or vary any order previously made in the 
exercise of that power. 

20. SHORT TITLE.—This Act may be cited as the Indian 
Independence Act, 1947. 


SCHEDULES. 


First SCHEDULE. 
Section 3. 


BENGAL DISTRICTS PROVISIONALLY INCLUDED IN THE NEW PROVINCE 
oF East BENGAL. 

In the Chittagong Division, the districts of Chittagong, Noa- 
khali and Tippera. 

In the Dacca Division, the districts of Bakarganj, Dacca, 
Faridpur and Mymensingh. 

In the Presidency Division, the districts of Jessore, Murshidabad 
and Nadia. 

In the Rajshahi Division, the districts of Bogra, Dinajpur, 
Malda, Pabna, Rajshahi and Rangpur. 
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SECOND SCHEDULE. 

Section 4. 
DisTRICTS PROVISIONALLY INCLUDED IN THE NEw PROVINCE OF 
West PUNJAB. 


In the Lahore Division, the districts of Gujranwala, Gurdaspur, 
Lahore, Sheikhupura and Sialkot. 


In the Rawalpindi Division, the districts of Attock, Gujrat, 
helum, Mianwali, Rawalpindi and Shahpur. 


In the Multan Division, the districts of Dera Ghazi Khan, Jhang, 
Lyallpur, Montgomery, Multan and Muzaffargarh. 


THIRD SCHEDULE. 


Section 12. 


MODIFICATIONS OF ARMY ACT AND AIR Force ACT IN RELATION 
To Britisu FORCES. 


Part I. 
Modifications of Army Act applicable also to Air Force Act. 


1. The proviso to section forty-one (which limits the juris- 
diction of courts martial) shall not apply to offences committed 
in either of the new Dominions or in any of the other territories 
which were included in India before the appointed day. 


2, In section forty-three (which relates to complaints), the 
words “with the approval of the Governor-General of India in 
Council ” shall be omitted. 


3. In sub-sections (8) and (9) of section fifty-four (which, 
amongst other things, require certain sentences to be confirmed by 
the Governor-General in Council) the words “ India or,” the 
words “by the Governor-General, or, as the case may be” and the 
words “ In India, by the Governor-General or, if he has been tried” 
shall be omitted., 


4. In sub-section (3) of section seventy-three (which DUNG 
for the nomination of officers with power to dispense with: courts 
martial for desertion and fraudulent enlistment) the words “ with 
the approval of the Governor-General ” shall be omitted. 


5. The powers conferred by sub-section (5) of section one 
hundred and thirty (which provides for the removal of insane 
persons) shall not be exercised except with the consent of the officer 
commanding the forces in the new Dominions. 


6. In sub-section (2) of section one hundred and thirty-two 
(which relates to rules regulating service prisons and detention 
barracks) the words “and in India for the Governor-General ” and 
the words “the Governor-General’ shall be omitted except as 
respects rules made before the appointed day. 
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7. In the cases specified in sub-section (1) of section one 
hundred and thirty-four, inquests shall be held in all cases in 
accordance with the provisions of sub-section (3) of that section. 

8. In section one hundred and thirty-six (which relates to 
deductions from pay), in sub-section (1) the words “ India or” and 
the words “being in the case of India a law of the Indian legis- 
lature,” and the whole of sub-section (2), shall be omitted. 

o. In paragraph (4) of section one hundred and thirty-seven 
(which relates to penal stoppages from the ordinary pay of officers), 
the words “ or in the case of officers serving in India the Governor- 
General” the words “India or”? and the words “for India or, as 
the case may be” shall be omitted. - 

10. In paragraph (12) of section one hundred and seventy-five 
and paragraph (11) of section one hundred and seventy-six (which 
apply the Act to certain members of His Majesty’s Indian Forces and 
to certain other persons) the word “ India ” shall be omitted where- 
ever it occurs. 


11. In sub-section (1) of section one hundred and eighty 
(which provides for the punishment of misconduct by civilians in 
relation to courts martial) the words “ India or” shall be omitted 
wherever they occur. 

12. In the provisions of section one hundred and eighty-three 
relating to the reduction in rank of non-commissioned officers, the 
words “with the approval of the Governor-General ”’ shall be 
omitted in both places where they occur. 


Part Ii. 


Modifications of Army Act. 


Section 184-B (which regulates relations with the Indian Air 
Force) shall be omitted. 


Part I. 
Modifications of Air Force Act. 


1. In section 179-D (which relates to the attachment of 
officers and airmen to Indian and Burma Air Forces), the words 
“by the Air Council and the Governor-General of India, or, as the 
case may be,” and the words “ India or,” wherever those words 
occur, shall be omitted. 

2. Insection 184-B (which regulates relations with Indian and 
Burma Air Forces) the words “ India or” and the words “by the 
Air Council and the Governor-General of India or, as the case may 
be,” shall be omitted. 

. Sub-paragraph (e) of paragraph (4) of section one hundred 
and ey waich, co that ei of His Majesty’s Indian Air 
Force are to be officers- within the meaning of the Act) shall be 
omitted. 


THE FEDERAL COURT ORDER, 1947. 1g: 
THE FEDERAL COURT ORDER, 1947. 


[1 14h August, 1947- 


In exercise of the powers conferred by section g of the Indian Independence Act, 1947, and of 
ay other powers enabling him in that behalf, the Governor-General is pleased to make the following. 
rder :— 


1, This Order may be cited as THE FEDERAL COURT ORDER, 1947. 


2. The Interpretation Act, 1889, applies for the interpretation of this Order as it applies for 
the mterpretation of an Act of an Aan 


3. In this Order,— 
“ the appointed day” means the fifteenth day of August, 1947 5 


“ The Federal Court ” where used without qualification, means the Federal Court constituted 
under the Government of India Act, 1935, as in force immediately before the appointed day ; 


“ India” means the Dominion of India ; 
“ Pakistan” méans the Dominion of Pakistan. 


4. (1) The Federal Court shall, as from the appointed day, be the Federal Court of India, 
and shall accordingly be deemed to have been duly constituted as such in accordance with the pro- 
visions contained in that behalf in the Government of India Act, 1935, as it applies in relation to 
India on and after that day. 


(2) Without prejudice to the general effect of the preceding paragraph, any person who is a 
judge of the Federal Court immediately before the appointed day shall, as from that day, be deemed 
to have been duly appointed a judge of the Federal Court of India under section two hundred, or, 
as the case may be, section two hundred and two, of the Government of India Act, 1935, as it applies. 
in relation to India, and shall, on and after that day, be capable of acting in his office as a judge 
of the Federal Court of India without making a fresh oath or observing any other formality. 


(3) Any rules of the Federal Court in force immediately before the appointed day shall remair 
in force m from that day as if duly made by the Federal Court of India, and may be varied or revoked 
accordingly. 


5. (1) Any proceedings pending in the Federal Court immediately before the appointed day 
may be continued in the Federal-Court of India on and after that day : 


Provided that the Federal Court of India may, if it appears to them that any such proceedings 
as aforesaid ought to be transferred to the Federal Court of Pakistan, direct that the proceedings 
shall be so transferred ; and where any such direction is given the Federal Court of Pakistan shall 
have jurisdiction with respect to those proceedings to the exclusion of the Federal Court of India. 


(2) Where any proceedings pending in the Federal Court immediately before the appointed 
day are continued in the Federal Court of India on or after that day, any order made in those pro- 
ceedings by the Federal Court of India, or by His Majesty in Council on appeal therefrom, shall, 
in addition to being enforceable in India, be enforceable in Pakistan as if it were an order made by 
the Federal Court of Pakistan, or, as the case may be, an order made by His Majesty in Council on 
appeal from that Court. 


(3) For the purposes of this Order proceedings shall be deemed to be pending in the Federal 
Court until all issues between the parties (including any issues with respect to the taxation of the 
costs of the proceedings) have been finally di of. 


6. (1) Subject to the provisions hereinafter contained with respect to appeals, any order made 
by the Federal Court before the appointed day shall be enforceable in India as if it were an order 
made by the Federal Court of India, and be enforceable in Pakistan as if it were an order made by 
the Federal Court of Pakistan. 


(2) Where any such order as is mentioned in the preceding paragraph has, whether before 
or after the appointed day, been confirmed, varied or reversed on appeal, the decision of His Majesty 
in Council on the appeal shall be enforceable in India as if the decision appealed from were a decision 
of the Federal Court of India, and shall be enforceable in Pakistan as if the decision appealed from 
were a decision of the Federal Court of Pakistan. 


` 
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THE HIGH COURTS (BENGAL) ORDER, 1947. 


É In exercise of the powers conferred by section 9 of the Indian Independence Act, 1947, and 
-of all other powers enabling him in that behalf, the Governor-General is pleased to make the 
following, Order :— 


1, ‘This Order may te cited as Tue Hion Courts (BENGAL) ORDER, 1947. 


2. (1) The Interpretation Act, 1889, applies for the interpretation of this Order as it applies 
for the interpretation ofan Act of Parliament. 


(2) References herein to an order made by any court or judge shall be construed as including 
references to any sentence, judgment or decree passed or made by that court or judge. 


3. As from the 15th day of August, 1947 (hereinafter referred to as “the appointed day”), 
there shall be a High Court of Judicature for the Province of East Bengal; and the said court is 
hereinafter referred to as the High Court of East Bengal. 


4. (1) Between the coming into force of this Order and the appointed day, His Majesty 
may appoint a Chief Justice of the said court and may appoint such other judges of the said 
‘Court as he thinks fit, and any appointments so made shall take effect as from the appointed day ; 


Provided that no person shall be qualified to be appointed a judge under this paragraph 
unless, under the law in force at the time of the making of this Order, he would have been qualified 
to be appointed a judge of the High Court in Calcutta, and no person shall be qualified to be 
appointed Chief Justice under this paragraph unless, under the said law, he would have been 
‘qualified to be appointed Chief Justice of the High Court in Calcutta. 


(2) If any Judge of the High Court in Calcutta, having elected to be a judge of the High 
‘Court of East Bengal, is appointed to be a judge of that Court in accordance with the preceding 
provisions of this Order, then, as from the appointed day, the judge so appointed shall cease to be a 
judge of the High Court in Calcutta. 


5. The High Court of East Bengal shall be a Court of Record, and shall have, in respect of 
the territories for the time being included in the Province of East Bengal, all such original appellate 
and other jurisdiction as, under the law in force immediately before the appointed day, is exercisable 
‘In respect of the said territories by the High Court in Calcutta. 


6. (1) The High Court of East Bengal shall have the like powers to approve, admit, enrol; 
‘remove and suspend advocates, vakils and attorneys, and to make rules with respect to advocates, 
vakils and attorneys, as are, under the law in force immediately before the appointed day, exercisable 
by the High Court in Calcutta. 


(2) The right of audience in the High Court of East Bengal shall be regulated in accordance 
with the like principles as, immediately before the appointed day, are in force with respect to the 
right of audience in the High Court in Calcutta ; ; 

Provided that, subiect to any rule made or direction given by the High Court of East Bengal 
in the exercise ofthe powers conferred by this Article, any person who, immediately before the 
appointed day, is an advocate, vakil or attorney entitled to practice in the High Court in Calcutta, 
‘shall be recognised as an advocate, vakil or attorney entitled to practice in the High Court of East 
Bengal. 

7. Subject to the provisions of this Order, the law in force immediately before the appointed 
‘day with respect to practice and procedure in the High Court in Calcutta shall, with the necessary 
modifications, apply in relation to the High Court of East Bengal, and accordingly that High Court 
shall have all such powers to make rules and orders with respect to practice and procedure as are 
immediately before the appomted day exercisable by the High Court in Calcutta : 


Provided that any rules or orders which are in force immediately before the appointed day 
with respect to practice and procedure in the High Court in Calcutta shall, until varied or revoked 
by rules or orders made by the High Court of East Bengal, apply with any necessary modifications 
in relation to practice and procedure in the High Court of East Bengal as if made by that Court. 

8. (1) The High Court of East Bengal shall have a Seal consisting of the Royal Arms, with an 
exergue or label surrounding the same with the inscription “ The Seal of the High Court of Judi- 
cature in East Bengal.” 


(2) The law in force immediately before the appointed day with respect to the custody of the 
Seal of the High Court in Calcutta shall, with the necessary modifications, apply with respect to the 
custody of the Seal of the High Court of East Bengal. 


9. The law in force immediately before the Dromen day with respect to the form of writs 
and other processes used, issued or awarded by the High Court in Calcutta shall, with any necessary 
modifications, apply with respect to the form of writs and other processes used, issued or awarded 
by the High Court of East Bengal. 


10. ‘The law in force immediately before the appointed day relating to the powers of the Chie! 
Justice and of single Judges and divisional courts ok the High Court in Calcutta, and with respect 
to all matters an to the exercise of those powers, shall, with the necessary modifications, apply 
im relation to the High Court of East Bengal. 


11. The High Court of East Bengal and the Judges and divisional Courts thereof shall sit at 


such places in the Province of East Bengal as the Chief Justice of the said Court may, with the approval 
f the Governor of East Bengal, appoint. 
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12. Subject to any relevant poe contained in Part IX of the Government of India Act, 
1935, as it applies in Pakistan after the appointed day, the law in force immediately before the appointed 
day relating to appeals to His Majesty in Council from the High Court in Calcutta and the ju 
and divisions thereof shall, with any n modifications, apply in relation to ao ani to 
Majesty in Council from the High Court of East Bengal and the judges and divisions thereof. 

13. (1) Subject as hereinafter provided, the High Court in Calcutta shall have no jurisdiction 
in respect of the territories for the time being included in the Province of East Bengal. 

(2) Notwithstanding anything contained in this Order :— 

(a) any proceedings which, immediately before the appointed day, are pending in the High 
‘Court in Calcutta on its original side, including any proceedings then pending in the said High Court 
as a Court of reference, shall be heard and determined by that Court ; 

(6) the High Court in Calcutta shall have the like jurisdiction to hear and determine any 
appeal from an order of a judge of the said Court on its original side as if this Order had not been 
made, and the High Court of East Bengal shall have jurisdiction to hear or determine any such appeal ; 
and 

c) the High Court in Calcutta shall have the like jurisdiction to review any order made by 
any judge of the said High Court as it would have had if this Order had not been made, and the 
‘High Court of East Bengal shall have no jurisdiction to review any such order. f 

(3) Subject to the preceding provisions of this Article, all proceedings pending on the appellate 
side of the High Court in Calcutta immediately before the appointed day, shall, where the Court 
of origin is, as from that day, situated in the Province of East Bengal, stand transferred by virtue of 
this Order to the High Court of East Bengal. 

(4) Subject to the following provisions of this Article with respect to appeals, any order made 
‘by the High Court in Calcutta either | 

(a) before the appointed day; or 

(b) in any proceedings with respect to which the said High Court retains jurisdiction by virtue 
of paragraphs (2) and (3) of this Article ; 
shall for all purposes have effect not only as an order of the High Court in Calcutta but also as an 
order made by the High Court of East Bengal. 

0) Subject to the following provisions of this Article with respect to appeals, any order made 
by the High Court of East Bengal in proceedings transferred to that High Court by virtue of this 
Article, shall for all purposes have effect not only as an order of that Court but also as an order 
made by the High Court in Calcutta. 

(6) Where any such order as is mentioned in paragraphs (4) and (5) of this Article has, 
whether before or after the appointed day, been confirmed, varied or reversed on appeal, effect shall 
be given to the decision of the appellate Court as if the order appealed from were an order not only 
of the High Court by which it was made, but also of the High Court in Calcutta or the High Court 
of East Bengal, as the case may be. 

7) Any reference in this Article to a High Court shall be construed as including a reference 
to a judge or division thereof; and for the purposes of this Article roceedings shall be deemed to 
‘be pending in a particular Court until that Court has di of all issues between the parties 
including any issues with respect to the taxation of the costs of the proceedings. 


14. Nothing in this Order shall prejudice the application to the High Court of East Bengal 
of any relevant provisions of Part IX of the Government of India Act, 1935, as it applies in relation 
to Pakistan, and the provisions of this Order shall have offect subject to any provision made on or 
after the appointed day with respect to the High Court in Calcutta or the High Court of East Bengal 
by any legislature or other authority having power to make such provision. 


THE HIGH COURTS (PUNJAB) ORDER, 1947. 


; [rih August, 1947. 

In exercise of the powers conferred by section 9 of the Indian Independence Act, 1947, and of 
ba nal powers enabling him in that behalf, the Governor-General is pleased to make the following 

er :— 

1. This Order may be cited as Tue Hion Courts (PUNJAB) ORDER, 1947. 

2. (1) The Interpretation Act, 1889, applies for the interpretation of this Order as it applies 
for the interpretation of an Act of Parliament. a 

(2) References herein to an order made by any court or judge shall be construed as including 
references to any sentence, judgment or decree passed or made by that Court or judge. 

3. As from the 15th day of August, 1947 (hereinafter referred to as “ the appointed day ”) 
there shall be a High Court of Judicature for the Province of East Punjab; and the said Court is 
hereinafter referred to as the High Court of East Punjab. 

_ 4. (1) Between the coming into force of this Order and the appointed day, His Majesty may 
Sppoint a Chief Justice of the said Court and may appomt such other judges of the said Court as he 
thinks fit, and any appointments so made shall take effect as from the appointed day : ` 
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Provided that no person shall be qualified to be appointed a judge under this paragraph 
unless, under the law in force at the time of the making of this Order, he would have been qualified 
to be appointed a judge of the High Court at Lahore, and no person shall be qualified to be appointed 
Chief Justice under this paragraph unless, under the said Law, he would have been qualified to be 
appointed Chief Justice of the High Court at Lahore. 


(2) If any Judge of the High Court at Lahore, having elected to be a Judge of the High Court 
of East Punjab, is appointed to be a judge of that Court in accordance with the preceding provisions 
of this Order, then, as from the appointed day, the Judge so appointed shall cease to be a Judge of 
the High Court at Lahore. 


5. The High Court of East Punjab shall be a Court of record, and shall have, in respect of the 
territories for the time being included in the Province of East Punjab and in the Province of Delhi, 
all such origi appellate and other jurisdiction as, under the law in force immediately before the 
appointed day, is exercisable in respect of the said territories by the High Court at Lahore. 


6. (1) The High Court of East Punjab shall have the like powers to approve, admit, enrol, 
remove and suspend advocates, vakils and attorneys, and to make rules with respect to advocates, 
vakils and attorneys, as are, under the law in force immediately before the appointed day, exercisable 
by the High Court at Lahore. 


(2) The right of audience in the High Court of East Punjab shall be regulated in accordance 
with the like principles as, immediately before the appointed day, are in force with respect to the 
right of audience in the High Court at Lahore : 

Provided that, subject to any rule made or direction given by the High Court of East Punjab 
in the exercise of the powers conferred by this Article, any person who, immediately before the 
appointed day, is an advocate, vakil or attorney entitled to practise in the High Court at Lahore, 
shall be recognised as an advocate, vakil or attorney entitled to practise in the High Court of East 

jab. 


7- Subject to the provisions of this Order, the law in force immediately before the appointed 
day with respect to practice and procedure in the High Court at Lahore shall, with the necessary 
modifications, apply in relation to the High Court of East Punjab, and accordingly that High Court 
shall have all such powers to make rules and orders with ect to practice and procedure as are 
immediately before the appointed day exercisable by the High Court at Lahore : 


Provided that any rules or orders which are in force immediately before the appointed day 
with respect to practice and procedure in the High Court at Lahore shall, until varied or revoked 
by rules or orders made by the High Court of East Punjab, apply with any necessary modifications 
in relation to practice and procedure in the High Court of East Punjab as if made by that Court. 


8. (1) The High Court of East Punjab shall have a Seal consisting of the Royal Arms with an 
exergue or label surrounding the same with the inscription “ The Seal of the High Court of Judicature 
in East Punjab.” 

(2) The law in force immediately before the appointed day with respect to the custody of the 
Seal of the High Court at Lahore shall, with the necessary modifications, apply with respect to the 
custody of the Seal of the High Court of East Punjab. 


9. The law in force immediately before the appointed day with respect to the form of writs 
and other processes used, issued or awarded by the High Gourt at Lahore shall, with any n 
modifications, apply with respect to the form of writs and other processes used, issued or awarded by 
the High Court of East Punjab. en 


10. The law in force immediately before the appointed day rela to the powers of the Chief 
Justice and of single judges and divisional courts of the High Court ae Lahore and with respect to 
all matters ancillary to the exercise of those powers, shall, with the necessary modifications, apply 
in relation to the High Court of East Punjab. 


11. The High Court of East Punjab, and the judges and divisional courts thereof shall sit at such 
places in the Provinces of East Punjab and Delhi as the Chief Justice of the said Court may, with 
the approval of the Governor of East Punjab, appoint. 


12, Subject to any relevant provisions contained in Part IK of the Government of India Act, 
1935, as 1t applies in India after the appointed day, the law in force immediately before the appointed 
day relating to appeals to His Majesty in Council from the High Court at Lahore and the judges and 
divisions thereof shall, with any necessary modifications, apply in relation to appeals to His Maiesty 
in Council from the High Court of East Punjab and the judges and divisions thereof. 

13. (1) Subject as hereinafter provided, the High Court at Lahore shall have no jurisdiction 
in respect of the territories for the time being included in the Province of East Punjab or in the Province 
of Delhi. 

(2) Notwithstanding anything contained in this Order :— 

(a) any proceedings which, immediately before the appointed day, are pending in the High 
Court at Lahore on its original side, including any proceedings then pending in the said High Court 
as a Court of reference, shall be heard and determined by that Court ; 

(b) the High Court at Lahore shall have the like jurisdiction to hear and determine any appeal 
from an order of a Judge of the said Court on its original side as if this Order had not been made, 
and the High Court of East Punjab shall have jurisdiction to hear or determine any such appeal ; and 
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(c) the High Court at Lahore shall have the like jurisdiction to review any order made by any 
udge of the said High Court as it would have had if this Ord er had not been made, and the High Court 
of Fast Punjab have no jurisdiction to review any such order. 

(3) Subject to the preceding provisions of this Article, all proceedings pending on the appellate 
side of the High Court at Lahore immediately before the appointed day, shall. where the Court of 
origin is, as from that day, situated in the Province of East Punjab or in the Province of Delhi, stand 
transferred by virtue of this Order to the High Court of East Punjab. 


(4) Subject to the following provisions of this Article with respect to appeals, any order made 
by the High Court at Lahore either— 


(a) before the appointed day ; or 

(b) in any proceedings with respect to which the said High Court retains jurisdiction by virtue 
of paragraphs (2) and (3) of this Article ; ; 
shall for all purposes have effect not only as an order of the High Court at Lahore but also as an order 
made by the High Court of East Punjab. 


( Sonjer to the following provisions of this Article with respect to appeals, any order made 
by the Hi urt of East Punjab in proceedings transferred to that High Court by virtue of this 
Article shall for all purposes have effect not only as an order of that Court but also as an order made 
by the High Court at Lahore. 


(6) Where any such order as is mentioned in paragraphs (4) and (5) of this Article, has, whether 
before or after the appointed day, been confirmed, varied or reversed on appeal, effect shall be given 
to the decision of the appellate Court as if the order appealed from were an order not only of the 
High Court by which it was made, but also of the High Court at Lahore or the High Court of East 
Punjab, as the case may be. 

(7) Any reference in this Article to a High Court shall be construed as including a reference 
to a judge or division thereof; and for the purposes of this Article proceedings shall be deemed 
to be pending in a particular Court until that Court has disposed of all issues between the parties, 
including any issues with respect to the taxation of the costs of the proceedings. 


14. Nothing in this Order shall prejudice the application to the High Court of East Punjab of 
any relevant provisions of Part IX of the Government of India Act, 1935, as it applies in relation 
to India, and the provisions of this Order shall have effect subject to any provision made on or after 
the appointed day with respect to the High Court at Lahore or the High Court of East Punja by any 
legislature or other authority having power to make such provision. 


THE HIGH COURTS (CALCUTTA) ORDER, 1947. 


[11th August, 1947. 

In exercise of the powers conferred by section 9 of the Indian Independence Act, 1947, and of 
all other powers enabling him in that behalf, the Governor-General is pleased to make the follow- 
ing Order :— 

1. This Order may be cited as THE HIGH Courts (CALOUTTA) ORDER, 1947. 


2. (1) The Interpretation Act, 1889, applies for the interpretation of this Order, as it applies 
for the interpretation of an Act of Parliament. 

(2) In tus Order — 

“the appointed day” means the 15th day of August, 1947 ; - 

“the High Court in Calcutta ” means the High Court of Judicature at Fort William in Bengal, 
constituted in accordance with Letters Patent, dated the 28th December, 1865. 

3. The High Court in Calcutta shall continue to exist on and after the apposnted day, and shall, 
save as expressly provided by the High Courts (Bengal) Order, 1947, have all such original appellate 
and other arisdiction as it had immediately before that day. 

4. Without preiudice to the general effect of the preceding Article, any person holding office 
as a judge of the High Court in Calcutta immediately before the appointed day (including the person 
holding office, as Chief Justice of the said Court and any person holding office as a temporary or 
additional judge thereof) shall, subject to the provisions of the High Courts (Bengal) er, 1947, 
continue, as from that day, to hold the like office on the same terms and conditions as were applicable 
in his case immediately before that day. 

5. Subject to any general or special orders or arrangements affecting his case, any person who 
immediately before the appointed day is serving as a clerk or other officer of the High Court in 
Calcutta shall, as from that day, remain in the service of the said Court on the like terms and 
-conditions as were applicable to him immediately before that day : 

Provided that the Chief Justice of the said Court may, on or after the appointed day, determine 
the eee of any such person as aforesaid if he thinks it expedient so to do having regard to 
any changes effected by or under the Indian Independence Act, 1947. 

6. Any rules or orders with ect to practice or procedure in force in the High Court in 
‘Calcutta immediately before the appointed day shall remain in force as from that day until altered 
or modified by a competent authority. 


- 


td 
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“7. . Nothing in this Order shall prejudice the a plication to the High Court in Calcutta of any 
relevant provisions of Part IK of the Government of India Act, 1935, as it applies in relation to the 
Dominion of India ; and the provisions of this Order shall-have effect subject to any provision made 
on or after the appointed day with respect to the High Court in Calcutta by any legislature or other 
authority having power to make such provision. 


THE HIGH COURTS (LAHORE) ORDER, 1947. 
[11h August, 1947. 


In exercise of the powers conferred by section g of the Indian Independence Act, 1947, and of 
all other powers enabling him in that behalf, the Governor-General is pleased to make the following 


Order :— 
1. This Order may be cited as Tae Hic Courts (LAHORE) ORDER, 1947. 


g. (1) The Interpretation Act, 1889, applies for the mterpretattion of this Order as it applies 
for the interpretation of an Act of Parliament. i 

(2) In this Order :— l 

“the appointed day” means the 15th day of August, 1947 ; 

“the High Court at Lahore ” means the High Court of Judicature at Lahore, established 
by Letters Patent, dated the 21st March, 1919. ~ 


g. The High Court at Lahore shall continue to exist on and after the appointed day, and shall, 
save as expressly provided by the High Courts (Punjab) Order, 1947, have all such original appel- 
late and other jurisdiction as it had immediately before that day. í 


4. Without rejudice to the eral effect of the preceding Article, any persan holding office 
as a judge of the High Court at La ore immediately~before the apporated day (including the person 
holding office as Chief Justice of the siad Court and any person holding office.as a temporary or 
additional judge thereof) shall, subject to the provisigns of the High Courts (Punjab). On T, 19475 
continue, as from that day, to hold the like office on: the'safne terms and conditions as were a ica bie 


in his case immediately before that day. ede. ee. 
Subject to any general or special -prders or arrangements affecting his case, any person who 
immediately before the appo ited day is serving asa clerk or other officer of the High Court at Lahore 
shall, as from that day, remain in the service of the said Court on the like terms and conditions as 
were applicable to him immediately before that day : 
Provided that the Chief Justice of the said Court may, On or after the appointed day, deter- 
mine the appointment of any such person as aforesaid if he thinks it expedient so to do having regard: 
to any changes effected by or under the Indian Independence Act, 1947. : 


6. Any rules or orders with respect to practice or procedure in force in the said High Court 
at Lahore immediately before the appointed day shall remain in force as from that day until altered 


or modified by a competent authority. 
4. Nothing m this Order shall prejudice the application to the High Court at Lahore of any 
Part IX of the Government of India Act, 1935, as it applies in relation to the 
and the provisions of this Order shall have effect subiect to any provision made 
ted day with respect to the High Court at Lahore by any legislature or other 
to make such provision. 


relevant provisions of 
Dominion of India ;, 
on or after the appoln 
authority having power 





